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State 
Wabash  R.  Co. 

{Indiana  Supreme  Court,  September  i8,  1888.) 

Corporations— Insolvency — Criminal  Prosecution— Acts  of  Receiver! — ^A 
corporation  whicli  is  in  the  hands  of  a  receiver,  who  has  full  possession  of 
its  property  and  entire  charge  of  its  affairs,  cannot  l>e  prosecuted  for 
crimes  and  misdemeanors  committed  by  the  agents  and  servants  of  the 
receiver:  e^.,  the  obstruction  of  a  public  highway. 

Appeal  from  Circuit  Court,  Huntington  County. 

Prosecution  against  the  Wabash  R.  Co.  for  obstructing  an 
alleged  public  highway.  Plaintiff  appeals  from  a  judgment  for 
the  defendant. 

E.  C.  Vaughn,  B.  M.  Cobb,  and  C»  W.  Watkins  for  appellant. 

C.  B.  &  W.  V.  Stuart  for  appellee. 

Elliott,  J. — ^The  record  shows  that  the  Wabash  R.  Co. 
is  in  the  hands  of  a  receiver  appointed  by  the  circuit  court 
of  the  United  States,  and  that  the  servants  of  the  receiver  con- 
structed a  platform  across  what  had  once  been  a  public  street, 
but  which  it  is  claimed  had  been  vacated.  It  is  only  necessary 
for  us  to  decide  that  where  a  corporation  is  in  the  hands  of  a 
receiver,  who  has  full  possession  of  its  property,  and  entire  charge 
of  its  affairs,  the  corporation  cannot  be  prosecuted  for  crimes  or 
misdemeanors  committed  by  the  agents  or  servants  of  the 
receiver.  As  the  corporation  can  do  no  act  while  the  receiver  is 
in  full  control,  it  can  commit  no  offence.  This  seems  so  clear  as 
not  to  require  discussion.  Ohio  &  M.  R.  Co.  v,  Davis,  23  Ind. 
553 ;  Bell  V.  Indianapolis,  C.  &  L.  R.  Co.,  53  Ind.  57.  We  need 
not  inquire  or  decide  whether  a  corporation  is  liable  to  a  crimi- 
nal prosecution  for  the  acts  of  its  agents  or  servants  in  obstruct- 
ing a  highway,  for  here  the  wrong  charged  against  the  corpora- 
tion was  not  committed  by  the  corporation,  but  by  an  officer  of 
the  federal  court,  placed  in  charge  of  the  corporate  affairs. 
Judgment  affirmed. 

Corporation  In  Hands  of  Reoeiver — ^Action  for  Injuries. — A  railroad  or 
other  corporation  in  the  hands  of  a  receiver  is  not  liable  for  the  acts  of 

86  A.  &  £.  R.  R.  Cas.-^1 
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the  receiver  or  of  his  employees  in  those  cases  where  the  receiver's  posses- 
sion is  complete  (Ohio  a  M.  R.  Co.  v.  Davis,  23  Ind.  553 ;  Leaibers  v. 
Ship  Builders'  Bank,  40  Me.  386,) ;  but  it  would  seem  that  the  liability  con- 
tinues where  the  possession  of  the  receiver  and  of  the  corporatioo  is  a  joint 
one.  Washington,  A.  &  G.  R.  Co.  v.  Brown,  84  Lf.  S.  (17  WalL)  445;  bk. 
21  L.  ed.  675. 

It  is  said  in  Davis  v.  Duncan,  19  Fed.  Rep.  477,  that  a  railroad  company 
is  not  liable  for  injuries  committed  while  the  road  is  in  the  hands  of  a 
receiver,  because  it  was  out  of  possession  of  the  property  and  had  no  con- 
trol over  it.  But  it  has  been  held  in  Illinois,  under  the  Fencing  Act,  that 
an  action  for  failure  to  fence  may  be  maintained  either  against  the  owner 
of  such  road,  or  the. person  actually  operating  it,  and  that  for  that  reason 
an  action  will  lie  against  the  company  ownine  an  unfenced  road,  although 
in  the  hands  of  a  Federal  receiver.  Ohio  %  M.  R.  Co.  v,  Russeil»  115 
111.  52. 


Lehigh  Coal  and  Navigation  Co. 

V. 

Central  R.  Co.  of  New  Jersey. 

(Neiv  Jer sty  Cottrt  of  Chancery^  iZZ'j^ 

Personal    Injuries-— Action — Substitution  of  Receiver— Limitations.— On 

an  application  by  the  plaintiff  in  an  action  against  a  railroad  company, 
which  is  in  the  hands  of  a  receiver,  to  recover  for  personal  injuries,  the 
court  of  chancery  may,  when  consenting  to  the  substitution  of  the  receiver 
as  party  defendant,  restrain  the  receiver  by  order  from  setting  up  in  de- 
fence the  statute  of  limitations,  the  action  having  been  commenced  against 
the  railroad  company  within  the  statutory  limit. 

Same — Amendment — New  Cause  of  Action.— Although  the  receiver  of  an 
insolvent  corporation  be  substituted  as  party  defendant,  by  consent  of  the 
court  by  which  he  has  been  appointed, 'such  substitution  does  not  consti- 
tute a  new  action,  but  is  merely  a  proceeding  in  the  action  already 
brought. 

Petition  by  Benajah  Layton  for  consent  of  the  court  to 
amend  a  declaration  in  an  action  at  law  to  recover  damages  for 
personal  Injuries  by  substituting  the  name  of  the  receiver  in 
place  of  the   defendant  corporation.     The  opinion  states  the 

case. 

Mr.  Frederick  Parker  for  petitioner.  i 

Mr,  B.  Williamson  for  defendant. 

Bird,  V.C. — The  petition  now  presented  snows  that  the  pe- 
titioner, Benajah  Layton,  was  injured  by  the  engine  of  the  de- 
fendant, and  that  he  brought  an  action  at  law  against 

**'  the  defendant  corporation  while  it  was  in  the  hands 

of  a  receiver,  appointed  by  an  order  of  this  court ;  that  he  filed 


ACTION  FOR  INJURIES — SUBSTITUTION  OF  RECEIVER.      3 

his  declaration  which  was  demurred  to ;  that  the  supreme  court 
allowed  him  to  amend  his  summons  by  substituting  the  receiver 
as  defendant,  and  to  amend  his  declaration  to  the  same  effect, 
with  the  proviso  in  the  order  allowing  such  amendments,  that, 
"  The  chancellor  of  the  State  shall,  on  application  of  the  said 
plaintiff  to  him,  grant  permission  and  consent  to  such  amend- 
ment, and  the  continuance  of  said  suit  against  said  receiver  as 
aforesaid." 

If,  before  the  action  was  begun,  application  had  been  made 
for  leave  to  proceed  against  the  receiver,  it  would,  doubtless, 
have  been  granted. 

But  at  this  time  the  petitioner  asks  for  an  order  restraining 
the  said  receiver  from  setting  up  the  Statute  of  Limitations  as  a 
defence  to  said  action  at  law.  Although  the  action  pending  be 
in  another  tribunal,  I  think  this  court  has  jurisdiption  of  the 
parties,  so  far  as  to  take  action  on  the  particular  question.  The 
receiver  holds  his  position  as  such  by  virtue  of  an  order  of  this 
court ;  and  the  petitioner  comes  into  this  court  to  obtain  per- 
mission to  proceed,  at  law,  against  the  receiver ;  both,  therefore, 
being  in  this  court. 

As  to  the  Statute  of  Limitations :  Shall  this  court  attempt  to 
control  that  question  preventing  the  receiver  from  interposing 
it  as  a  bar  ?     First,  ought  that  court,  which  has  the  „_^   ,  , 
right  and  power,  to  interpose  in  behalf  of  the  alleged  SSi™  fL. 
creditor?     I  think  so  in  such  a  case  as  this,  if  ever;  ■eui»»  vp 
for  in  one  sense  it  is  the  defendant  company  which  is  J{jjjjj^^'""" 
liable,  although  that  liability  can  only  be  established 
against  the  receiver.     The  receiver  does  not  pay  nor  answer  for 
anything  out  of  his  own  funds  or  estate ;  but  only  out  of  the 
assets  of  the  defendant  company  so  far,"only,  as  they  will  ex- 
tend. 

But  again  ;  as  appears  by  the  record  before  me,  the  action  at 
law  in  the  supreme  court  was  instituted  in  time  to  avoid  the 
statute  ;  and  that  suit  is  still  pending,  not,  it  is  true,  against  the 
same  defendant  technically,  but  practically;  for  in  its  stead  has 
been  placed  its  agent,  the  receiver  ;  its  agent,  to  the  extent  that 
he  manages  all  its  affairs ;  and  this,  therefore,  makes  another 
observation  manifest ;  that  is,  that  it  is  the  same  action,  and, 
consequently,  the  same  record,  although  the  pleadings  therein 
have  been  amended. 

Coming  to  this  conclusion,  then,  ought  this  court  to  inter- 
pose ?     I  say  this  court,  for  I  can  only  speak  for  this  court. 

While  it  seems  to  me  that  a  court  of  law  would  say  this  is  no  case 
for  the  interposition  of  the  plea  of  the  statute,  yet  upon  some 
ground  better  known  to  those  who  pay  greater  attention  to,  and 
have  constant  experience  in,thecourtsof  law,  such  courts  may  al- 
low such  plea.  Hence,  I  think  this  court  ought  to  act.  Upon  being 
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called  upon  by  those  interested,  this  court  could  direct  the  re- 
ceiver to  set  up  the  statute.  This,  I  think,  cannot  be  doubted. 
If  the  court  has  the  just  right  in  the  one  case,  there  can  be  no 
doubt  but  it  has  the  same  right  iii  the  other. 

My  mind  follows  and  is  influenced  by  the  conviction  that  this 
court  has  the  same  control  over  the  actions  of  the  receiver  suing 
or  being  sued  in  a  court  of  law  as  though  all  the  proceedings 
were  in  this  court,  because  he  is  the  creature  or  officer  of  this 
court.  This  control  can  be,  as  it  always  has  been,  exercised 
without  a  shadow  of  conflict.  If,  therefore,  the  proceedings 
were  in  this  court  for  this  recovery,  and  the  proceedings  had 
been  amended  as  they  have  been  in  the  supreme  court,  this 
court  would  say  that  the  statute  is  no  bar,  for  it  had  not  com- 
menced to  run  at  the  time  of  the  institution  of  the 
1^*"^^***'  ^"^^'  Although  the  pleadings  have  been  very  mate- 
Bcw^iietiom.^  rially  amended  by  striking  out  the  name  of  the  only 
defendant  and  inserting  the  name  of  another,  yet  it 
is  the  same  suit ;  a  suit  which  was  begun  before  the  statute  be- 
gan to  run. 

There  is  sound  reason  for  this,  and  I  think  excellent  au- 
thority. In  Thorpe  v.  Mattingley,  2  Younge  &  C.  Exch.  421, 
where  a  bill  for  tithes  had  been  filed  within  the  period  limited 
by  the  statute,  and  amended  after  that  period  for  the  purpose 
of  adding  another  party,  it  was  held  suflicient  as  against  the 
last  named  party,  inasmuch  as  the  bill  and  amended  bill  formed 
but  one  record. 

In  Boyd  v,  Higginson,  5  Irish  Eq.  Rep.  97,  it  appears  that  a 
bill  was  filed  in  1833,  to  establish  a  will  and  to  have  legacies 
declared  a  lien  on  real  estate.  The  defendant  was  not  brought 
in  by  subpoena  or  otherwise.  December  24,  1841,  the  legatee 
filed  another  bill,  making  mention  of  the  filing  of  the  former 
bill,  "  as  by  said  original  bill  or  record  will  appear,"  and  relying 
on  that  bill  as  a  bar  to  the  statute,  and  praying  that  the  will 
might  be  established  and  the  legacies  made  a  lien  on  the  real 
estate.  This  latter  bill  was  not  described  in  any  part  of  it  ,as 
an  amended  bill,  but  was  marked  as  such  by  the  proper  officer 
when  filed.  The  bill  filed  in  1841  was  demurred  to;  but  the 
court  decided  that  it  should  be  considered  as  an  amended  bill, 
and  that  the  suit  was  pending  from  the  date  of  filing  the 
original  bill  in  1833,  and  that  the  filing  of  that  bill,  without 
service  of  subpoena,  was  sufficient  to  save  the  plaintiff's  demand 
from  the  operation  of  the  statute.  See  also  Smith  v.  Walsh,  i 
Irish  Eq.  R.  167. 


Liability,  of  Receiver  for  Torts  and  Injuries. — A  receiver  of  a  railway  is 
liable  in  an  action  for  torts  and  injuries  caused  by  his  own  negligence,  de- 
fault, or  misconduct  (Klein  v,  Jewett,  26  N.  J.  Eq.  [11  C.  E.  Gr.]  474),  or 
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the  nMjligence  of  the  persons  employed  bv  him  in  operating  the  road. 
Ohio  &  M.  R.  Co.  V.  Davis»  23  Ind.  553 ;  Mearas  Adm  r  v.  Holbrook.  20 
Ohio  St.  137;  s.  c,  5  Am.  Rep.,  633;  Kinney  v,  Crocker,  18  Wis.  74; 
Kennedy  v,  Indianapolis  C.  &.  L.  R.  Co.,  2  Flip.  C.  C.  704.  See  Lam- 
phear  v.  Buckingham,  33  Conn.  237  ;  Ballou  v.  Famum,  91  Mass.  (9  Allen) 
47  ;  Barter  v.  Wheeler,  49  N.  H.  9;  Little  v,  Dusen berry,  46  N.  J.  L.  (17 
Vr.)  614;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  632;  Davis  v,  Duncan,  19  Fed. 
Rep.  477.  It  has  been  said  that  "it  accords  with  sound  principle  and 
reason  that  a  receiver  exercising  the  franchises  of  a  railroad  company 
should  be  held  amenable  in  his  official  capacity  in  the  same  rules  of 
liability  that  are  applicable  to  the  company  while  it  exercises  the  same 
power  of  operating  the  road."  Mear's  Adm'r  v.  Holbrook,  20  Ohio  St. 
137;  8.  c,  5  Am.  Rep.  633.  See  Ohio  &  M.  Co.  v,  Davis,  23  Ind.  553; 
Nichols  z/.  Smi(h,  115  Mass.  332;  Paige  v.  Smith,  sp  Mass.  395  ;  Potter 
V.  Bunnell,  20  Ohio  St.  159;  £x parie  Brown,  15  S.  C  518;  Erwin  v.  Dav- 
enport, 9  Heisk.  (Tenn.)  44;  Blumenthal  v.  Brainerd,  38  Vt.  402 ;  Pope's 
case,  30  Fed.  Rep.  169;  Winbourin's  Case,  30  Fed.  Rep.  167. 

Michigan  and  Iowa  Doctrine. — In  Michigan  it  has  been  questioned 
whether  an  action  for  injuries  carv  be  mamtained  against  the  receiver 
of  a  railroad  company  in  whose  employment  the  party  was  at  the  time 
of  the  injury.  See  Smith  v,  Flint  P.  M.  R.  Co.,  46  Mich,  258 ;  s.  c,  41 
Am.  Rep.  loi.  In  Iowa  the  matter  has  been  regulated  by  the  Code,  and 
an  action  may  be  maintained  against  the  receiver  of  a  railroad,  appointed 
cither  by  the  courts  of  the  State,  or  a  circuit  court  of  the  United  States, 
by  an  employee  of  such  railroad,  who  has  been  injured  by  reason  of  the 
negligence  of  the  co-employee  or  fellow-servant.  Central  Trust  Co.  v, 
Sloan,  65  Iowa.  655  ;  Sloan  v.  Central  Iowa  R.  Co.,  62  Iowa,  728. 

Tort  Committed  Before  Receiver  Appointed.— An  action  may  be  main- 
tained against  the  receiver  of  a  corporation  for  a  tort  committed  by  the 
corporation  or  its  servants  before  his  appointment.  Combs  v.  Smith,  78 
Mo.  32,  38. 

Character  of  Judgment — Payable  Out  of  Income. — In  an  action  against  a 
receiver  for  personal  injuries  or  tort,  sustained  either  before  or  after  his  . 
appointment,  an)rjudgment  recovered  by  the  plaintiff  will  be  against  the 
receiver  in  his  official  capacity  as  such,  and  is  leviable  out  of  the  assets 
of  the  corporation  in  his  hands.  Combs  v.  Smith,  78  Mo.  32,  38 ;  Cen- 
tral Trust  Co.  V.  Sloan,  65  Iowa,  655;  Sloan  v.  Central  Iowa  R.  Co.,  62 
Iowa  728 ;  Cora.  z/.  Runk,  26  Pa.  St.  235.  And  if  the  income  of  the 
road  has  been  invested  in  betterments,  such  judgment  will  be  payable  out 
of  the  proceeds  of  the  same  to  the  extent  of  the  value  of  the  income. 
Ryan  v.  Hays,  62  Tex.  42. 

Injuries  Occurring  Under  Receiver's  Management — New  York  Doctrine. 
— It  was  held  in  the  case  of  Cardot  v,  Barney,  63  N.  Y.  281,  that  an 
assignee  or  receiver  in  bankruptcy  of  an  insolvent  railroad  corporation 
who,  as  such  assignee,  is  running  and  operating  its  road,  in  the  absence 
of  evidence  that  he  assumed  to  act  other  than  as  assignee,  or  that  he 
held  himself  out  as  a  carrier  of  passengers  other  than  as  an  officer  of 
the  court,  is  not  liable  in  an  action  for  injuries  causing  the  death  of  a 
passenger  where  no  personal  negligence  is  imputed  to  him,  either  in 
the  selection  of  agents,  or  in  the  performance  of  any  duty,  and  where  the 
negligence  charged  was  that  of  a  subordinate,  whom  he  necessarily  em- 
ployed in  compliance  with  the  order  of  the  court.  The  court  distinguishes 
Rogers  v.  Wheeler,  43  N.  Y.  598 ;  s.  c,  20  Am.  Rep.  432  ;  Ferrin  v.  M^rick, 
41  N.  Y.  315;  Lamphear  v,  Buckingham,  33  Conn.  237;  Paiges/.  Smith, 
99  Mass.  395  ;  Ballou  v,  Farnum,  91  Mass.  (9  Allen)  47  ;  Barter  t/.  Wheeler, 
49  N.  H.  9;  Blumanthal  v.  Brainerd,  38  Vt.  402  ;  Sprague  v.  Smith,  29  Vt. 
421 .  In  the  more  recent  case  of  Kain  v.  Smith,  80  N.  Y.  458,  where  a  receiver 
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appointed  by  a  court  in  Vermont  had  by  the  permission  of  that  court  leased  a 
line  of  railroad  in  New  York,  and  operated  it  in  connection  with  a  line  in  Ver- 
mont, the  receiver  was  held  liable  for  injuries  received  by  an  employee 
upon  the  leased  line,  upon  the  ground  that  he  was  liable  under  his  con* 
tract  of  lease,  and  that  the  fact  that  he  was  a  receiver  of  a  foreign  court  did 
not  affect  the  case.  The  court  in  this  case  review  and  distinguish  Cardot 
V.  Barney,  supra.  It  is  thought  that  the  case  of  Cardot  v,  Barney  is 
authority  only  upon  the  point  that  an  individual  liability  cannot  be  fas- 
tened upon  the  receiver,  because  it  proceeds  upon  the  theory  that  r^ 
ceivers  of  railroads  are  public  officers,  and  as  such  are  not  answerable  for 
the  negligence  or  wrongful  acts  of  their  subordinates.  See  25  Am.  L. 
Reg.  302. 

Same — Wages  During  Recovery. — In  the  case  of  Missouri  Pacific  R» 
Co.  V,  Texas  Pacific  R.  Co.,  a  switchman  claimed  from  the  receivers 
of  defendant  company  compensation  for  injuries  sustained  in  the 
line  of  his  duty.  The  master  reported,  exonerating  the  company  from 
liability  for  negligence.  The  court  held  that  it  was  just  and  goodf  policy 
for  the  company  to  pay  wages  during  recovery  from  the  injuries  so  re- 
ceived. 


Kansas  Pacific  R.  Co. 

V, 

Searle. 

(Colorado  Supreme  Court,  January  4,  1888.) 

Receiver — Carriage  of  Goods — Loss — Liabiiity  of  Company. — If  a  receiver 
has  been  appointed  for  the  management  of  an  insolvent  railroad  corpora- 
tion, and  tne  road  is  operated,  and  trafiiic  carried  by  him  under  authority 
of  the  court,  goods  lost  in  transit  not  being  carried  under  an  undertaking 
by  the  corporation,  the  negligence,  if  any,  causing  the  loss,  is  not  the  neg- 
ligence of  the  corporation,  and  an  action  will  not  lie  against  it  therefor. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  s^ainst  the  Kansas  Pacific  R.  Co.  to  recover  damages 
for  the  loss  of  certain  goods,  the  property  of  the  plaintiff,  while 
in  transit  between  Kansas  City  and  Denver.  The  opinion  states 
the  case. 

Teller  &  Orahood  for  appellant. 

Browne  &  Putnam  for  appellee. 

Stallcup,  C. — ^The  appellee  was  plaintiff  below.  His  com* 
plaint  was  filed  July  i,  1882,  and  was  as  follows  :  '*  The  plaintiff 
^^  complains  and  alleges:  (i)  That  at  the  times  herein- 

after mentioned  the  defendant  was,  and  is  now,  a  cor- 
poration, and  as  such  was  a  common  carrier  of  goods,  for  hire, 
between  Kansas  City,  in  the  State  of  Missouri,  and  Denver  city 


RBCEIVKE— L088   OF  GOODS — TilABILITY   OF  COMPANY.      7 

in  the  State  of  Colorado.  (2)  That  on,  to-wit,  the  first  day  of 
September,  A.  D.  1879,  at  Kansas  City  aforesaid,  he  caused  to 
be  delivered  to  defendant,  in  consideration  of  the  sum,  to-wit,  of 
fifty  dollars,  then  paid  to  defendant  by  the  plaintiff,  which  the 
defendant  agreed  to  carry  safely  to  Denver,  and  there  deliver,  to 
the  order  of  the  plaintiff,  certain  goods,  the  property  of  the 
plaintiff,  of  the  value  of  four  hundred  ajid  eighty  dollars,  con- 
sisting of  one  parlor  set  of  furniture,  two  easy  chairs,  six  small 
chairs,  one  center-table,  one  sofa,  two  black  walnut  bedsteads, 
one  extension  table,  two  bed-springs,  one  writing  desk,  two  cane- 
seated  rocking-chairs,  one  white  hair-mattress,  one  box  and  con- 
tents,  and  one  other  box  and  contents, — said  two  boxes  filled 
with  numerous  articles  of  table  linen,  bed-clothes,  and  small 
articles  of  household  goods  too  numerous  to  mention, — which 
the  plaintiff  then  and  there  delivered  to  the  defendant,  which 
defendant  received  upon  the  agreement  and  for  the  purposes  be- 
fore mentioned.  (3)  That  the  defendant  did  not  safely  carry 
and  deliver  said  goods  pursuant  to  said  agreement,  but,  on  the 
contrary,  defendant  so  negligently  conducted  and  so  misbehaved 
in  regard  to  the  same  in  its  calling  as  carrier,  that  said  goods 
were  not  delivered  to  plaintiff  at  Denver  aforesaid,  although  the 
plaintiff  made  frequent  demands  for  the  same,  to-wit,  at  the 
county  and  city  of  Denver  aforesaid,  and  the  said  goods  were 
wholly  lost  to  plaintiff,  to  his  damage  in  the  sum  of  four  hundred 
and  eighty  dollars.  Whereupon,  plaintiff  demands  judgment  for 
$480,  and  the  costs  of  this  action  against  the  defendant.'* 

The  railway  company  filed  its  answer,  in  which  it  specific- 
ally denied  the  allegations  of  the  complaint.  Upon  the  trial, 
evidence  was  adduced  by  the  appellee,  tending  to  show  that  the 

foods  consisting  of  household  furniture,  of  the  value  of  about 
480,  were  shipped  by  him  from  Milwaukee,  in  the  State  of  Wis- 
consin, in  a  chartered  car,  to  Denver ;  and  that  such  car  and 
goods  were  carried  from  Kansas  City  to  Denver  over  the  railway 
of  appellant,  and  were  destroyed  or  lost  while  at  Denver,  in  the 
charge  of  those  who  were  then  operating  said  railway.  Upon 
the  defenoe,  the  appellant  offered  to  prove  that,  at  the  time  of 
the  alleged  grievance,  the  Kansas  Pacific  R.,  being  the  railway 
of  the  appellant,  was  in  the  hands  of  S.  T.  Smith,  as  receiver, 
under  an  order  of  the  United  States  circuit  court,  and  that  the 
railway  was  operated  by  him,  as  such  receiver,  at  that  time ;  that 
the  said  Kansas  Pacific  R.  Co.  was  not  at  that  time  engaged  as  a 
common  carrier  between  Kansas  City  and  Denver,  or  any  other 
place ;  and  that  the  persons  who  had  the  custody  of  the  goods 
of  the  plaintiff  were  the  agents  and  employees  of  the  said  receiver, 
and  not  of  the  said  railway  company.  The  appellee  objected  to 
the  introduction  of  this  evidence,  and  the  court  sustained  the 
objection.     The  jury  returned  a  verdict  for  the  plaintiff  for  the 
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amount  claimed.  Motion  for  a  new  trial  was  made  by  appellant, 
for  the  rejection  of  this  evidence,  and  other  reasons.  The 
motion  was  denied,  and  judgment  entered  upon  the  verdict ; 
from  which  appellant  appealed,  and  assigns  these  rulings  as 
error  for  the  reversal  of  the  judgment.  In  view  of  the  evidence 
Liability  offered,  the  liability  for  the  loss  of  the  goods  was 

agmimit  re-  against  the  receiver  operating  the  railway,  in  his  offi- 
••*^*'-  cial  capacity.     The  court  erred  in  excluding  the  evi- 

dence offered  by  the  appellant,  and  in  denying  the  motion  for  a 
new  trial ;  as  the  evidence  offered  was  such  as  to  show  that  there 
was  no  undertaking  in  the  premises  upon  the  part  of  the  appel- 
lant, nor  negligence  of  any  kind  by  it,  or  its  agents ;  that  such 
undertaking  and  negligence,  if  any,  in  the  premises  were  by  the 
receiver  then  operating  the  railway.  Railway  Co.  v,  Davis,  23 
Ind.  553;  Meares  z;.  Holbrook,  20  Ohio  St.  137;  Kleinz^.  Jewett, 
26  N.  J.  Eq.  474 ;  Kennedy  v.  Railway  Co.,  3  Fed.  Rep.  97. 
The  pleadings  were  sufficient  for  such  proof.  Railway  Co.  v, 
Davis,  supra. 

The  judgment  should  be  reversed,  and  the  case  remanded. 

We  concur:  De  FRANCE,  C;  RISING,  C. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  cause  remanded. 

Liability  of  Receiver  as  Common  Carrier. — In  the  operation  and  manage- 
ment of  railroads  by  receivers  in  chancery,  they  sustain  to  {persons  dealing 
with  them  the  character  of  common  carrier  ;  and  are  amenable  in  the  com- 
mon law  courts  to  actions  for  neg^ligence  as  carriers.  I^aige  v.  Smith,  99 
Mass.  395  ;  Newell  v.  Smith,  49  Vt.  255,  264!  Morse  v,  Brainerd  Trustees 
of  Vt.  &  Cent.  R.  Co..  41  Vt.  550;  Blumenthal  v,  Brainerd,  38  Vt. 
402.  See  Paige  v.  Smith,  99  Mass.  39S  ;  Kain  v.  Smith.  80  N.  Y.  458 : 
Melendy  7/.  Barbaur,  78  Va.  544;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  622  ; 
Kinney  2/.  Crocker,  18  Wis.  74.  Both  upon  principle  and  authority,  such 
receiver  stands,  in  respect  to  duty  and  liability,  just  where  the  corpo- 
ration would  were  it  operating  the  road,  and  the  question  whether  or  not 
the  receiver  is  liable  for  negligence  must  be  tested  by  the  same  rules  that 
would  be  applied  if  the  corporation  were  actually  the  party  defendant 
before  the  court.  Klein  v.  Jewett.  26  N.  J.  Eq.  (11  C.  6.  Gr.)  474.  476; 
Meara  v,  Holbrook,  20  Ohio  St.  127;  s.  c,  5  Am.  Rep.  633.  See  Lehigh 
Coal  &  Navigation  Co.  v.  Central  R.  Co.  of  N.  J.,  ante  2,  and  note  4-6. 

It  is  held  in  Cowdry  v.  Galveston,  H.  &  H.  R.  Co..  93  U.  S.  (3  Otto)  352 ; 
bk.  23,  L.  ed.  950,  that  the  earnings  of  a  railroad  in  the  hands  of  a  receiver 
are  chargeable  with  the  value  of  the  goods  lost  in  transportation  and  with 
damages  done  to  property  during  his  management.  Compare,  however, 
Wabash  R.  Co.  v.  Brown.  5,  111.  App.  590,  where  it  was  held  that  a  bill 
could  not  be  maintained  to  charge  upon  the  funds  in  the  receiver's  hands, 
damages  for  negligence  resulting  in  the  death  of  complainant's  intestate. 
But  in  Mobile  &  O.  R.  Co.  v.  Davis,  62  Mass.  (8Cush.)  271  ;  s.  c,  26  Am.  & 
Eng.  R.  R.  Cas.  425,  it  was  held  that  claims  for  injuries  are  chargeable 
upon  the  earnings  of  the  road. 
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Central  Trust  Co. 

V. 

New  York  City  &  Northern  R.  Co. 

(JV^w  York  Court  of  Appeals,  October  2,  1888.) 

Taxation — Coiiection — Exclusive  Remedy — Insolvent  Corporation! — Un- 
der the  New  York  Corporation  Tax  Act  of  1880,  which  provides  that  taxes 
shall  be  collected  for  the  use  of  the  State  as  other  taxes  are  recoverable 
by  law  from  corporations,  and  that  taxes  may  be  sued  for  in  the  name  of 
the  people  of  the  State  and  recovered  in  any  court  of  competent  jurisdic- 
tion, in  an  action  brought  by  the  attorney-general  at  the  instance  of  the 
comptroller,  the  remedy  so  provided  does  not  preclude  the  court  from 
ordering  the  receiver  of  an  insolvent  corporation  to  pay  the  corporation 
tax  upon  the  franchise  out  of  the  money  in  his  hands,  which  are  derived 
from  the  exercise  of  the  corporate  powers  as  authorized  by  the  franchise, 
where  such  corporation  is  largely  and  hopelessly  insolvent. 

Same — Taxes  Upon  Franchise — Liability  of  Receiver — If  a  receiver  of  an 
insolvent  railroad  company  operates  the  road  in  the  same  manner  as  if  the 
corporation  were  solvent,  the  money  derived  by  him  therefrom  are  derived 
from  the  use  of  the  franchise  conferred  upon  the  corporation,  and  there- 
fore are  subject  to  the  payment  of  the  tax  upon  the  franchise  imposed  by 
the  New  York  Corporation  Tax  Act  of  1880. 

Same— Bondholders — Priority.— The  amount  due  for  a  State  tax  upon 
the  franchise  of  a  corporation,  which  is  in  the  hands  of  a  receiver,  takes 
priority  of  claim  upon  the  funds  in  the  receiver's  hands  over  claims  of  the 
Txindholders  of  the  corporation. 

Appeal  from  General  Term  of  the  Supreme  Court,  First  De- 
partment. 

Petition  by  the  attorney-general  of  the  State  of  New  York, 
praying  for  an  order  directing  Joel  B.  Erhardt,  the  receiver  ap- 
pointed in  an  action  by  the  Central  Trust  Co.  against  the  New 
York  City  &  Northern  R.  Co.,  to  pay  the  corporation  tax  upon 
the  franchise  of  said  railroad  company  out  of  the  moneys  in  his 
hands.  The  supreme  court  at  special  term  granted  the  order 
prayed  for,  but  upon  appeal  it  was  reversed  by  the  general 
term.  The  attorney-general  appeals  from  the  order  of  re- 
versal. 

Charles  F.  Tabor y  Atty.-Gen.,  for  appellant. 

Artemus  H.  Holmes  for  respondents. 

Peckham,  J. — The  railroad  company  above  named  was  in- 
corporated under  the  laws  of  this  State,  and  had  its  principal 
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business  office  in  the  city  of  New  York.     In  May,  1882,  a  re- 
j,^^^  ceiver  thereof  was  appointed  in  proceedings  taken  to 

sequestrate  its  property  by  a  judgment  creditor 
whose  execution  had  been  returned  unsatisfied.  Such  receiver 
operated  the  road  from  the  time  of  his  appointment  to 
February  3,  1885,  when  another  receiver  was  appointed  in  the 
action  above  entitled,  which  is  brought  to  foreclose  certain  mort- 
gages executed  by  the  company  upon  its  property.  The  first 
receiver  turned  over  the  property  and  the  possession  of  the  road 
to  the  receiver  appointed  in  the  foreclosure  proceedings,  and 
from  the  time  of  the  appointment  of  the  latter  up  to  a  time  sub- 
sequent to  the  year  ending  June  30,  1886,  he  has  operated  the 
road  by  virtue  of  such  appointment.  Taxes  became  due  and 
payable  under  the  corporation  tax  act  of  1880,  as  amended  by 
chapter  361  of  the  laws  of  188 1,  which  amounted  at  the  time  of 
the  filing  of  his  petition  by  the  attorney-general,  in  February, 
1887,  to  about  the  sum  of  $8000;  being  for  taxes  on  the  gross 
earnings  of  the  road  as  thus  operated  for  the  years  ending  June 
30,  1883,  1884,  1885,  and  1886,  respectively.  No  question  is 
made  as  to  the  amount  of  the  tax  in  each  year,  or*  that  there  is 
a  sum  in  the  hands  of  the  receiver  which  may  be  applicable  to 
their  payment ;  but  the  counsel  for  the  receiver  insists  that  the 
corporation  is  alone  answerable  for  the  taxes,  and  that  recourse 
must  be  had  to  it  for  the  payment  of  the  same,  or  to  such  funds 
as  may  remain  in  the  receiver's  hands  after  the  claims  of  the 
mortgages  have  been  satisfied  ;  which  in  this  case  is  but  another 
manner  of  stating  that  there  is  no  way  of  collecting  these  taxes, 
for,  if  their  payment  is  to  be  postponed  to  the  payment  of  the 
whole  amount  of  the  mortgage  debt  of  the  company,  all  of  its 
property  will  have  been  wholly  exhausted  long  before  payment 
in  full  of  its  mortgage  indebtedness  could  be  made.  Various 
other  objections  were  taken  to  the  granting  of  the  petition  of 
the  attorney-general. 

The  taxes  in  question  having  been  levied  by  virtue  of  the 
above-mentioned  corporation  tax  law,  were  taxes  upon  the 
franchise,  as  distinguished  from  the  property,  of  the 
PriMiMdiBgito  corporation.  People  v.  Insurance  Co.,  92  N.  Y.  328. 
obuin  p»y.  Upon  this  assumption  the  counsel  for  the  receiver 
meiit  of  uzet.  claims  that  the  taxes  are  not  made  a  lien  upon  prop- 
erty by  the  act  creating  them,  and  cannot,  therefore, 
be  held  to  be  a  prior  or  paramount  charge  upon  the  funds  in  the 
receiver's  hands,  on  the  ground  that  they  are  debts  due  to  the 
State,  or  on  the  ground  of  public  policy.  The  manner  of  pro- 
ceeding to  collect  these  taxes  has  been  designated  in  the  act 
which  imposes  them,  and  is  to  be  found  in  sections  7  and  9  of 
such  act.  By  section  7  the  tax  "  shall  be  collected  for  the  use 
of  the  State  as  other  taxes  are  recoverable  by  law  from  such 
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corporation/*  etc.;  and  by  section  9  the  taxes  "  may  be  sued  for 
in  the  name  of  the  people  of  the  State,  and  recovered  in  any 
court  of  competent  jurisdiction  in  an  action  to  be  brought  by 
the  attorney-general  at  the  instance  of  the  comptroller."  Under 
section  7,  the  proceedings  to  collect  the  taxes  being  the  same  as 
other  taxes  are  recovered  by  law  (not  relating  to  those  imposed 
on  real  estate),  those  proceedings  would  be  regulated  by  the 
Revised  Statutes,  as  amended  by  chapter  456  of  the  Laws  of 
1857.  It  is  argued  that,  as  proceedings  to  enforce  the  collection 
of  taxes  thus  imposed  are  provided  for  in  the  very  act  which 
imposes  them,  such  proceedings  must  in  all  cases  be  taken,  and 
that  all  other  remedies  are  absolutely  excluded.  It  is  upon  this 
ground  that  the  learned  judge  who  wrote  the  opinion  at  the 
general  term  proceeded,  the  result  of  which  was  to  reverse  these 
proceedings,  because  not  undertaken  pursuant  to  the  provision 
of  the  statute  in  question.  Generally  speaking,  the  rule  as  thus 
laid  down  is  to  be  followed,  and  the  remedy  is  confined  in  the 
manner  stated.  But  in  such  a  case  as  this  we  think  the  rule  is 
not  to  be  applied.  When  the  property  of  a  corporation  is 
already  sequestrated,  and  a  receiver  appointed,  and  where  in  ad- 
dition thereto  foreclosure  proceedings  are  pending  against  it  to 
foreclose  mortgages  to  an  amount  in  excess  of  all  its  property, 
and  a  receiver  has  also  been  appointed  under  such  proceedings, 
and  where  the  corporation  is  largely  and  hopelessly  insolvent, 
and  all  of  its' property  in  the  hands  of  the  receiver  appointed  by 
the  court,  and  where  the  money  to  pay  the  taxes  has  arisen 
from  the  gross  earnings,  and  an  amount  sufficient  to  pay  them 
IS  in  the  hands  of  the  receiver,  we  are  of  opinion  that  the  pro- 
ceedings to  obtain  payment  of  those  taxes  thus  in  the  receiver's 
hands  are  not  confined  to  those  provided  for  by  the  act  cited, 
but  that  a  direct  application  for  an  order  on  the  receiver  for 
their  payment  may  be  made  to  the  court  by  petition,  as  in  this 
case,  having  made  the  corporation  and  the  receiver  a  party 
thereto.  If  there  are  any  disputed  questions  of  fact  to  be  deter- 
mined, the  court  may  directan  action  to  be  brought,  or  may  de- 
termine it  in  some  other  and  more  summary  way. 

We  feel   more  certain  in  regard  to  this  question    by  look- 
ing   at     the    proceedings   which    are    provided    to    be   taken 
under  the  general  laws.     They  are  to  be  instituted 
by  petition    upon   which    the    court    may  seques-  same— p»j- 
trate  such   part   of   the  property  of  the   company  J^J^'r-oiSer 
as  shall  be  necessary  for  the  purpose  of  satisfying  ©r  coart-in- 
the  taxes  in  arrear  with  the  costs,  etc.;  and  in  its  Junction, 
discretion    the   court  may  proceed  further,  and  en- 
join the  company  and  its  officers  from  any  further  proceedings 
under  the  charter,  in  order  to  enforce  the  payment  of  the  taxes. 
But,  in  a  case  where  the  whole  of  the  property  has  already  been 
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sequestrated  under  other  proceedings,  the  sequestration  pro- 
vided for  would  not  be  very  efficient.  Neither  would  an  in- 
junction which  simply  enjoined  the  company  and  its  officers 
from  further  proceedings  under  the  charter  be  in  and  of  itself 
very  efficient  as  against  a  receiver  who  was  operating  the  rail- 
road under  the  order  of  the  court.  In  such  case,  if  the  injunc- 
tion were  granted,  it  would  only  become  effective  because  the 
court  would  then  order  its  officer,  the  receiver,  to  pay  the  tax, 
and  go  on  with  the  operation  of  the  road.  But  it  would  be  a 
farce  for  the  court  to  first  issue  the  injunction  against  the  re- 
ceiver, restraining  him  from  operating  the  road  until  be  paid  the 
tax,  and  then  ordering  him  to  pay  it  for  the  purpose  of  continu- 
ing its  proper  operation.  The  result  would  be  that  the  receiver 
in  the  end  would  pay  the  tax,  because  he  was  ordered  to  do  so 
by  the  court.  The  order  might  just  as  well  be  issued  in  the 
first  instance,  without  this  circuitous  method.  The  privilege 
granted  by  the  other  section  of  the  act  of  1881,  to  sue  for  the 
taxes  in  the  name  of  the  people,  in  an  action  brought  by  the 
attorney-general^at  the  instance  oJF  the  comptroller,  would  also 
result  in  the  court  ordering  the  receiver  to  pay  the  tax,  for  in 
no  other  way  could  the  judgment  for  the  recovery  of  the  tax  be- 
come effectual.  In  all  cases,  therefore,  the  payment  by  the  re- 
ceiver would  be  made  by  order  of  the  court,  and  in  all  cases  the 
order  might  just  as  well  be  made  in  the  first  instance. 

We'  do  not  think  that  these  provisions  of  the  statute  should, 
under  such  circunistances,  be  held  to  restrict  the  general  power 
of  the  court  to  direct  its  officer  to  pay  those  claims 
«f  sutfto*  which  exist  in  favor  of  the  State  for  taxes  imposed 
moneyR  »ppii-  upon  the  Corporation,  where  the  claim  of  the  State 
c»bie  to  p»y.  (qj.  ^j^g  payment  of  such  taxes  is,  as  we  think,  a  par- 
"*     "  amount  one.     An  insolvent  corporation  in  the  hands 

of  and  operated  by  a  receiver  was  not  in  the  minds  of  the 
framers  of  the  statute  when  providing  for  the  enforcement  of 
payment  of  taxes  from  what  may  be  termed  a  "  going  corpora- 
tion.'* It  may  be  admitted  that  in  a  strict  and  technical  sense 
these  taxes,  when  first  imposed,  are  not  a  lien  upon  any  specific 
property  of  the  corporation.  But  we  are  of  the  opinion  that 
the  railroad,  when  in  the  receiver's  hands  and  operated  by  him, 
is  operated  under  and  by  virtue  of  the  franchise  which  has  been 
conferred  upon  the  corporation  by  the  State ;  and  that  when  he 
receives  the  gross  earnings  arising  from  its  operation,  and  has 
in  his  hands  money  enough  to  pay  these  taxes,  the  State  has  a 
paramount  right  to  collect  them  before  the  moneys  applicable 
to  such  payment  shall  be  paid  away  by  the  receiver.  Having 
such  paramount  right,  the  court  may  in  its  discretion  listen  to 
the  petition  of  the  State  through  its  attorney-general,  and  direct 
its  officer  to  make  the  payment  asked  for. 
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It  is  claimed,  however,  that  when  a  receiver  is  appointed  by 
the  court,  if  he  operates  the  railroad  under  its  order,  he  does  so  by 
virtue  of  the  equity  powers  qf  the  court  conferred  by 
the  constitution ;  and  hence  that  the  receiver  is  not  ft!IiThi2^i«- 
bound  to  pay  the  taxes,  although  he  receives  all  the  cetTer'i  lu- , 
earnings  of  the  company.  But  what  does  the  re-  '*""'^" 
ceiver  operate  ?  Under  this  order  of  the  court  he  takes  posses- 
sion of  all  the  property  of  the  corporation,  and  proceeds  to 
operate,  that  is,  to  run  its  trains,  and  to  do  all  that  was  formerly 
done  under  the  direction  of  the  board  of  directors.  In  this  way 
he  uses  the  franchise  which  has  been  conferred  by  the  State 
upon  the  company,  and  he  uses  it  as  an  ofHcer  of  the  court 
which  is  administering  the  affairs  of  the  company,  and  through 
the  court  he  acts  as  the  company  to  the  same  extent,  pro  hac 
viccy  as  if  the  board  of  directors  were  operating  the  railroad. 
It  is  the  franchise  which  is  being  used  in  both  cases,  only  in  one 
case  it  is  used  for  the  company,  and  substantially  by  it,  by 
means  of  its  board  of  directors;  while  in  the  other  case  the 
same  franchise  is  being  used,  and  the  road  is  operated  under  it 
by  an  officer  of  the  court,  until,  by  virtue  of  the  legal  proceed- 
ings connected  with  the  receivership,  the  receiver  is  discharged, 
and  the  road  returned  to  its  former  possessors,  or  other  proceed- 
ings  taken  under  a  reorganization,  as  provided  by  law. 

The  learned  counsel  for  the  receiver  has  cited  the  case  of 
Com.  V.  Bank,  123  Mass.  493,  as  authority  for  the  proposition  that 
after  a  corporation  is  placed  in  the  hands  of  a  re-  gn^^_co«i. 
ceiver  no  tax  of  this  nature  can  be  levied  upon  or  MOBw«ftith  ▼» 
collected  from  it.  But  tlie  case  is  not  in  the  least  B»mk-Kx»M- 
analogous  to  the  one  under  discussion.  In  the  case  ***** 
in  Massachusetts  the  tax  was  laid  upon  the  amount  of  the 
average  of  deposits  in  the  bank  for  the  preceding  six  months, 
which  was  held  to  be  a  tax  on  the  value  of  the  franchise  thus 
ascertained ;  and  it  was  further  held  that  if  on  the  day  when 
the  tax  was  to  be  laid  the  bank  was  in  the  hands  of  a 
receiver  it  was  not  liable  to  pay  any  part  of  the  tax,  although  it 
transacted  business  during  a  part  of  the  preceding  six  months. 
It  will  be  seen,  however,  that  the  receiver  was  appointed  under 
a  decree  of  the  court  perpetually  enjoining  the  bank  from 
doing  any  further  business,  and  the  receiver  was  appointed  to 
wind  up  its  affairs,  and  the  bank  was  at  once  and  forever  de- 
prived of  the  exercise  or  use  of  its  franchise.  The  court  held 
that  as  the  tax  was  upon  the  franchise,  the  value  of  which  was 
to  be  ascertained  on  the  day  the  tax  was  imposed,  by  reference 
to  the  amount  of  the  average  of  deposits  for  the  past  six  months, 
if  on  that  day  the  franchise  had  ceased  to  exist,  no  tax  could 
for  that  reason  be  imposed  ;  and  it  was  wholly  immaterial  that 
(or  a  portion  of  the  preceding  six  months  the  franchise  had  been 
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sequestrated  under  other  proceedings,  the  sequestration  pro- 
vided for  would  not  be  very  efficient.  Neither  woiild  an  in- 
junction which  simply  enjoined  the  company  and  its  officers 
from  further  proceedings  under  the  charter  be  in  and  of  itself 
very  efficient  as  against  a  receiver  who  was  operating  the  rail- 
road under  the  order  of  the  court.  In  such  case,  if  the  injunc- 
tion were  granted,  it  would  only  become  effective  because  the 
court  would  then  order  its  officer,  the  receiver,  to  pay  the  tax, 
and  go  on  with  the  operation  of  the  road.  But  it  would  be  a 
farce  for  the  court  to  first  issue  the  injunction  against  the  re- 
ceiver, restraining  him  from  operating  the  road  until  be  paid  the 
tax,  and  then  ordering  him  to  pay  it  for  the  purpose  of  continu- 
ing its  proper  operation.  The  result  would  be  that  the  receiver 
in  the  end  would  pay  the  tax,  because  he  was  ordered  to  do  so 
by  the  court.  The  order  might  just  as  well  be  issued  in  the 
first  instance,  without  this  circuitous  method.  The  privilege 
granted  by  the  other  section  of  the  act  of  1881,  to  sue  for  the 
taxes  in  the  name  of  the  people,  in  an  action  brought  by  the 
attorney-general^at  the  instance  of  the  comptroller,  would  also 
result  in  the  court  ordering  the  receiver  to  pay  the  tax,  for  in 
no  other  way  could  the  judgment  for  the  recovery  of  the  tax  be- 
come effectual.  In  all  cases,  therefore,  the  payment  by  the  re- 
ceiver would  be  made  by  order  of  the  court,  and  in  all  cases  the 
order  might  just  as  well  be  made  in  the  first  instance. 

We*  do  not  think  that  these  provisions  of  the  statute  should, 
under  such  circunistances,  be  held  to  restrict  the  general  power 
of  the  court  to  direct  its  officer  to  pay  those  claims 
«f  sutf'to*  which  exist  in  favor  of  the  State  for  taxes  imposed 
moneyfi.  appu-  upon  the  Corporation,  where  the  claim  of  the  State 
eabie  to  pay-  {q,.  |.j^g  payment  of  such  taxes  is,  as  we  think,  a  par- 
*"     '  amount  one.     An  insolvent  corporation  in  the  hands 

of  and  operated  by  a  receiver  was  not  in  the  minds  of  the 
framers  of  the  statute  when  providing  for  the  enforcement  of 
payment  of  taxes  from  what  may  be  termed  a  **  going  corpora- 
tion." It  may  be  admitted  that  in  a  strict  and  technical  sense 
these  taxes,  when  first  imposed,  are  not  a  lien  upon  any  specific 
property  of  the  corporation.  But  we  are  of  the  opinion  that 
the  railroad,  when  in  the  receiver's  hands  and  operated  by  him, 
is  operated  under  and  by  virtue  of  the  franchise  which  has  been 
conferred  upon  the  corporation  by  the  State ;  and  that  when  he 
receives  the  gross  earnings  arising  from  its  operation,  and  has 
in  his  hands  money  enough  to  pay  these  taxes,  the  State  has  a 
paramount  right  to  collect  them  before  the  moneys  applicable 
to  such  payment  shall  be  paid  away  by  the  receiver.  Having 
such  paramount  right,  the  court  may  in  its  discretion  listen  to 
the  petition  of  the  State  through  its  attorney-general,  and  direct 
its  officer  to  make  the  payment  asked  for. 
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It  is  claimed,  however,  that  when  a  receiver  is  appointed  by 
the  court,  if  he  operates  the  railroad  under  its  order,  he  does  so  by 
virtue  of  the  equity  powers  of  the  court  conferred  by 
the  constitution ;  and  hence  that  the  receiver  is  not  i^iTiiiU^ji*- 
bound  to  pay  the  taxes,  although  he  receives  all  the  cetTer'i  lia- , 
earnings  of  the  company.  But  what  does  the  re-  '*'"*'^' 
ceiver  operate  ?  Under  this  order  of  the  court  he  takes  posses- 
sion of  all  the  property  of  the  corporation,  and  proceeds  to 
operate,  that  is,  to  run  its  trains,  and  to  do  all  that  was  formerly 
done  under  the  direction  of  the  board  of  directors.  In  this  way 
he  uses  the  franchise  which  has  been  conferred  by  the  State 
upon  the  company,  and  he  uses  it  as  an  officer  of  the  court 
which  is  administering  the  affairs  of  the  company,  and  through 
the  court  he  acts  as  the  company  to  the  same  extent,  pro  hac 
vicfj  as  if  the  board  of  directors  were  operating  the  railroad. 
It  is  the  franchise  which  is  being  used  in  both  cases,  only  in  one 
case  it  is  used  for  the  company,  and  substantially  by  it,  by 
means  of  its  board  of  directors;  while  in  the  other  case  the 
same  franchise  is  being  used,  and  the  road  is  operated  under  it 
by  an  officer  of  the  court,  until,  by  virtue  of  the  legal  proceed- 
ings connected  with  the  receivership,  the  receiver  is  discharged, 
and  the  road  returned  to  its  former  possessors,  or  other  proceed- 
ings taken  under  a  reorganization,  as  provided  by  law. 

The  learned  counsel  for  the  receiver  has  cited  the  case  of 
Com.  V.  Bank,  123  Mass.  493,  as  authority  for  the  proposition  that 
after  a  corporation  is  placed  in  the  hands  of  a  re-  ^  ^ 
ceiver  no  tax  of  this  nature  can  be  levied  upon  or  moBWMith  t. 
collected  from  it.  But  tlie  case  is  not  in  the  least  Bwik-Kxam- 
analogous  to  the  one  under  discussion.  In  the  case  ***** 
in  Massachusetts  the  tax  was  laid  upon  the  amount  of  the 
average  of  deposits  in  the  bank  for  the  preceding  six  months, 
which  was  held  to  be  a  tax  on  the  value  of  the  franchise  thus 
ascertained ;  and  it  was  further  held  that  if  on  the  day  when 
the  tax  was  to  be  laid  the  bank  was  in  the  hands  of  a 
receiver  it  was  not  liable  to  pay  any  part  of  the  tax,  although  it 
transacted  business  during  a  part  of  the  preceding  six  months. 
It  will  be  seen,  however,  that  the  receiver  was  appointed  under 
a  decree  of  the  court  perpetually  enjoining  the  bank  from 
doing  any  further  business,  and  the  receiver  was  appointed  to 
wind  up  its  affairs,  and  the  bank  was  at  once  and  forever  de- 
prived of  the  exercise  or  use  of  its  franchise.  The  court  held 
that  as  the  tax  was  upon  the  franchise,  the  value  of  which  was 
to  be  ascertained  on  the  day  the  tax  was  imposed,  by  reference 
to  the  amount  of  the  average  of  deposits  for  the  past  six  months, 
if  on  that  day  the  franchise  had  ceased  to  exist,  no  tax  could 
for  that  reason  be  imposed  ;  and  it  was  wholly  immaterial  that 
(or  a  portion  of  the  preceding  six  months  the  franchise  had  been 
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in  existence  and  was  actually  used.  It  thus  appears  that  the 
appointment  of  the  receiver  was  one  of  the  steps  to  wind  up  a 
corporation  which  was,  on  the  day  set  for  the  imposition  of  the 
tax,  to  all  intents  and  purposes  dissolved,  and  was  no  longer  in 
existence,  and  hence  the  decision  of  the  court  was  entirely  un- 
assailable. No  such  fact  exists  in  the  case  before  us.  The 
corporation  was  not  dissolved  in  form  nor  in*  substance,  so  far  as 
this  question  is  concerned.  The  franchise  was  in  existence  and 
was  actually  used,  and  no  decree  of  dissolution  had  ever  been 
pronounced.  The  agent  who  used  the  franchise  was  an  officer 
of  the  court,  acting  under  its  authority,  instead  of  the  board  of 
directors ;  but  it  was  the  fra  ichise  of  the  company  which  was  in 
use  at  all  times.     In  Trust  Co.  v.  Railroad  Co.,  117  U.  S.434,  the 

supreme  court  of  the  United^  States,  while  declining 
PHority  0T«r  ^o  give  preference  to  receiver's  certificates  over  mort- 
SS-T"'     gage  bondholders  under  the  facts  in  that  case,  did 

grant  preference  to  the  claims  of  the  State  for  taxes. 
The  taxes  were,  it  is  true,  upon  property ;  but  the  case  is  not 
authority  for  the  proposition  that  if  the  tax  is  not  a  technical 
lien  on  specific  property  when  imposed,  then  no  preference  can 
be  granted  in  a  case  like  this.  We  reiterate  the  statement  of 
Porter,  J.,  In  re  Receivership,  etc.,  3  Abb.  Dec.  239,  that  there 
is  great  force  in  the  claim  that  "  the  State  has  succeeded  to  all 
the  prerogatives  of  the  British  crown,  so  far  as  they  are  essential 
to  the  efficient  exercise  of  powers  inherent  in  the  nature  of  civil 
government,  and  that  there  is  the  same  priority  of  right  here, 
in  respect  to  the  payment  of  taxes,  which  existed  at  common 
law  in  favor  of  the  public  treasury." 

We  certainly  have  no  doubt  that,  in  a  case  like  this,  the  court 
can  make  the  order  (slightly  modified  as  mentioned   below), 

which  was  made  herein  at  special  term,  and  that  the 
iiodified  Of     statutory  remedies  for  the  collection  of  taxes  of  the 

nature  herein  specified  are  not  controlling  in  the 
case  of  an  insolvent  corporation  and  upon  such  facts  as  are 
herein  proved.  The  parties  hereto  both  agree  that,  as  there  is 
a  fund  applicable  to  the  payment  of  these  taxes,  there  is  no 
necessity  for  the  insertion  in  the  special  term  order  of  the  pro- 
vision for  issuing  certificates  by  the  receiver  to  raise  money  to 
pay  the  taxes.  Without  discussing  or  deciding  the  question, 
therefore,  whether,  in  case  the  receiver  had  not  the  money  on 
hand  .with  which  to  pay  these  taxes,  the  court  would  order  him 
to  issue  and  sell  receiver's  certificates,  and  with  the  proceeds 
pay  them,  we  shall  modify  the  special  term  order  by  striking 
out  such  a  provision.  As  thus  modified,  we  think  that  order 
was  correct. 

For  these  reasons  the  order  of  the  general  term  of  the  supreme 
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court  should  be  reversed,  and  that  of  the  special  term  be  modi- 
fied, as  already  stated,  and  as  modified  affirmed,  without  costs. 
All  concur. 

Payment  of  Taxes  by  Receiver. — See  Union  Trust  Co.  v.  Weber,  3  Am. 
Sl  Eng.  R.  R.  Cas.  583;  Perry  v.  Selma,  etc.,  R.  Co.,  7  lb.  298;  State  v, 
Montclair,  etc.,  R.  Co.,  13  lb.  390.  , 

Tax  On  Franchise  of  Corporation — Distinction  Between  Franchise  and 
Property  Taxi— Although  franchises  are  property  (San  Jose  Gas  Co.  v, 

{anuary.  57  Cal.  614;  Ottawa  Glass  Co.  v,  McCaleb,  81  IH.  556;  Worth  v. 
*etersbui^  R.  Co.,  89  N.  C.  301),  yet  there  is  a  difference  between  a 
direct  tax  on  the  property  of  a  corporation  and  a  tax  on  its  franchise, 
measured  by  its  earnings,  which  represent  approximately  the  value  of  the 
franchise  granted,  or  the  extent  of  its  exercise.  Philadelphia  Contribu- 
tionship,  etc.  v.  Commonwealth,  98  Pa.  St.  48.  The  distinction  between 
a  franchise  and  a  property  tax  is  clearly  set  forth  in  People  v.  Home  In- 
surance Co..  92  N.  y.  328 ;  s.  c,  3  Am.  &  Eng.  Corp.  Cas.  363. 

As  to  taxation  of  franchise  generally,  see  Porter  v,  Rockford  &  R. 
I.,  etc.,  R.  Co.,  76  III.  761 :  Boston  ManuJfacturing  Co.  v.  Commonwealth, 
144  Mass.  598;  s.  c,  18  Am.  &  Eng.  Corp.  Cas.  226;  In  re  Faure  Electric 
&  Force  Co.,  (N.  J.)  15  Am.  &  Eng.  Corp.  Cas.  115;  People  v. 
Home  Insurance  Co.,  92  N.  Y.  328;  s.  c,  3  Am.  &  Eng.  Corp.  Cas.  363; 
Western  Union  Tel.  Qo,v,  Massachusetts,  125  U.  S.  530;  bk.  31,  L.  ed. 
700;  s. c,  21  Am.  &  Eng.  Corp.  Cas.  13;  Society  for  Savings  v,  Coite,  73 
U.  S.  {6  Wall.)  94;  bk.  18.  L.  ed.  897;  Osborn  t/.Bank  of  United  States, 
22  U.  S.  (9  Wheat.)  738;  bk.  6,  L.  ed.  204. 

As  to  the  taxation  of  a  franchise  granted  by  Congress,  see  California  v. 
Central  Pacific  R.  Co.  127  U.  S.  i,  bk.  32  L.  ed.  150;  s.  c,  33  Am.  &  Eng. 
R.  R.  Cas.  451 ;  Allen  v,  Texas  &  Pacific  R.  Co.,  25  Fed.  Kep.  513;  s.  c, 
24  Am.  &  Eng.  R.  R.  Cas.  18,  and  note  21  to  26. 


Bartlett 

V, 

Keim  et  al. 

{Supreme  Court  of  New  Jersey^  February  27,  1888.) 

Receiver — Personal  Injuries — Limitation  of  Actions. — A  receiver  of  a  rail- 
road has  the  right  to  set  up,  as  a  defence  against  a  suit  for  injuries  sus- 
tained from  negligence  in  running  the  trains  by  such  receiver,  the  statute 
that  requires  suits  for  such  negligence  to  be  brought  against  railroads 
within  two  years. 

Same — Relationship  to  Company. — In  running  the  roads  a  receiver  rep- 
resents or  is  the  agent  of  the  company. 

On  demurrer.  Action  by  Henrietta  Bartlett  against  George 
de  B.  Keim  and  Stephen  A.  Caldwell,  as  receivers  of  the  Reading 
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R.  Co.  The  declaration  stated  that  on  the  17th  of  November^ 
1884,  and  for  a  long  time  before,  the  defendants,  as  such  receiv- 
ers, were  in  possession  and  had  the  management  and  control  of 
a  certain  railroad,  etc.,  which  was  engaged  in  carrying  passengers, 
etc.,  from  etc.,  for  hire  and  reward  to  them,  the  said  defendants, 
as  such  receivers,  etc.  Then  followed  an  averment  that  plaintiff 
purchased  a  ticket  at  a  station,  and  in  going  from  that  place  to 
the  train  the  platform  gave  way,  being  out  of  order  and  in  an 
unsafe  condition,  whereby  the  plaintiff  was  hurt,  etc.  The  sec- 
ond plea  alleged  as  ^  defence  that  the  cause  of  action  did  not 
accrue  within  two  years  next  before  commencement  of  the  suit* 
To  this  plea  there  was  a  demurrer. 

Bedle,  Muirheid  &  Magie  for  demurrant. 

B,  Williamson  for  defendant. 

Beasley,  C.J. — ^The  first  section  of  the  act  approved  25th 
March,  1 881,  is  in  these  words,  viz.:  "That  all  actions  hereafter 
accruing  for  injuries  to  persons  caused  by  the  wrongful  act,  neg- 
lect, or  default  of  any  railroad  corporation  owning  or  operating 
any  railroad  within  this  State,  shall  be  commenced  and  sued 

within  two  years  next  after  the  cause  of  such  actions 
Right  of  i»-  shall  have  accrued,  and  not  after.  The  defendant,  in 
mp ^rtatiito  "of  '^^  second  plea,  has  interposed  this  statutory  provis- 
UsiutioBi.      ion  as  a  bar  to  the  action,  and  the  plaintiff,  by  her 

demurrer,  has  raised  the  question  whether  it  can 
have  that  efficacy.  The  counsel  of  the  plaintiff,  in  vindication 
of  the  issue  thus  raised,  contended  that  the  statute  above  recited 
has  no  applicability  to  a  suit  brought  against  a  receiver ;  the 
argument  being  that  the  provision,  by  its  terms,  has  relevancy 
only  to  wrongful  acts  done  by  railroad  companies,  and  that  in 
this  case  the  tort  complained  of  was  the  tort  of  the  receiver,  and 
not  that  of  the  corporation.  But,  unless  we  are  to  mistake  the 
shadow  for  the  thing  itself,  this  position  is  not  tenable.  This 
suit,  in  effect,  is  an  effort  to  charge  a  suable  wrong  upon  this  rail- 
road company.-  A  judgment  in  this  action  would  constitute  an 
equitable  claim  upon  the  property  of  the  corporation,  and  would 
not  subject  the  receiver  to  any  personal  responsibility.  It  is  the 
person  whose  property  will  be  applied  to  the  payment  of  the 
judgment  who  is  the  real  defendant.  These  suits  against  receiv- 
ers are  anomalous  in  their  nature ;  they  are  in  fact  the  creatures 
of  a  court  of  equity,  and  are  not  to  be  assimilated,  in  all  respects, 
to  any  of  the  ordinary  procedures  known  to  the  courts  of  com- 
mon law.  In  that  case,  if  a  judgment  should  be  obtained,  it 
would  not  constitute  a  lien  on  the  property  of  either  the  nomi- 
nal or  real  defendant.  It  could  not  be  enforced  by  execution. 
In  short,  the  action  is  simply  the  means  adopted  by  the  court  of 
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chancery  to  ascertain  wliether  the  plaintiff  has  a  cause  of  action, 
and,  if  so,  the  amount  of  damages  which  have  accrued.  The 
receiver,  within  the  sphere  of  his  functions,  represents  the  com- 
pany.  By  virtue  of  such  a  relationship  he  exercises  all  its  neces- 
sary franchises ;  and,  in  my  opinion,  he  is  its  agent  appointed, 
not  by  the  corporate  body  itself,  but  by  the  law,  for  certain  ends 
of  its  own.  It  is  the  corporation  that  ultimately 
reaps  the  benefits  of  his  services.  If  he  runs  the  road  f^*'^V','*  "" 
at  a  profit  the  result  is  its  debts  are  paid,  and  the  sur-  ^mpi^jf 
plus  earnings  are  deposited  in  its  coffers.  So  far  as 
transacting  the  business  of  the  road  is  concerned,  the  receiver 
does  precisely  what  the  directors,  if  they  had  remained  in  the 
management,  would  have  been  required  to  do.  I  am  at  a  loss  to 
see,  therefore,  where  the  receiver  engages  employees  in  such 
business,  why  they  are  not  to  be  regarded  as  the  employees  of 
the  company  itself.  Unless  this  be  so,  it  is  difficult  to  suggest 
any  principle  on  which  the  property  of  the  company  in  the 
hands  of  the  receiver  is  made  responsible  for  the  damages  result- 
ing from  the  negligences  and  misconduct  of  such  employees; 
and,  on  the  other  hand,  it  is  the  company  that  receives  the  bene- 
fit of  their  services.  Nor  is  it  true,  as  has  been  sometimes  said, 
that  the  company  has  no  control  over  these  employees ;  for  this 
is  to  deny  that  the  receiver  is  the  agent  of  the  company,  for,  if 
he  be  such  agent,  the  corporation  controls  these'servants  through 
him.  In  my  opinion  this  view  best  harmonizes  the  legal  status 
of  property  in  the  hands  of  a  receiver  with  the  general  principles 
of  law.  From  this  hypothesis  it  necessarily  follows  that,  as  the 
company  is  the  real  defendant,  it  is  entitled  tp  all  the  defences 
that  would  have  belonged  to  it  if  it  had  appeared  \Vi  propria  per- 
sona as  defendant  on  the  record  ;  and  one  of  such  defences  is 
that  given  by  the  statute  in  question.  No  reason  appears  why 
such  bar  should  not  be  held  to  be  applicable  to  the  present  situ- 
ation. Looking  at  the  subject  in  the  light  of  public  policy, 
there  seems  to  be  no  propriety  in  giving  a  longer  life  to  a  right 
of  action  arising  during  a  receivership  than  is  given  to  one  aris- 
ing while  the  road  is  in  the  hands  of  the  directors,  for  if  the  in- 
vestigation in  the  latter  case  should  not  be  unreasonably  delayed, 
neither  should  there  be  such  procrastination  in  the  former.  The 
suggestion  in  the  brief  of  the  counsel  of  the  plaintiff  that  this 
limitation  to  the  suit  against  receivers  cannot  be  justly  applied, 
because  these  officers,  as  in  the  present  instance,  are  often  non- 
residents of  the  State  where  the  wrong  occurred,  appears  to 
have  but  little  weight,  for  when  a  court  of  equity  grants  an  order 
to  sue  its  receiver,  it  would  also,  when  the  necessity  existed, 
direct  such  officer  to  enter  an  appearance  to  the  action.  A  court 
of  equity  never  withholds  such  aid  as  is  within  its  powers,  which 
85A.&E.  R.  R.  Cas.— 3 
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IS  necessary  to  effectuate  its  own  orders.     On  this  issoe  the 

defendant  is  entitled  to  judgment. 

Liability  of  Receiver  for  Injuries.— As  to  the  liability  of  receiverafor  inja- 
ries  and  torts,  see  Lehigh  Coal  &  Nav.  Co.  v.  Central  R.  Ca  ai  N.J.» 
an/e  2,  and  note  4-6. 


VANDERBILT  et  al. 

V, 

Little. 

{New  Jersey  Court  of  Errors  and  Appeals^  February  2»  ifeS.) 

Insolvent  Corporations  —  Receiver  —  Chancery  Court  —  Powers. — The 

powers  of  the  court  of  chancery,  and  the  receiver  appointed  by  it,  over 
insolvent  railroads,  are  those  expressly  conferred  by  legislation  and  tfaoee 
necessary  to  the  exercise  of  the  powers  expressly  conferred.  Power  to 
turn  into  money  the  property  01  such  a  railroad  for  distribution  among 
its  creditors  bemg  expressly  given,  power  to  manage  and  preserve  such 
property  so  as  to  realize  the  utmost  for  those  concerned,  will  be  implied  ; 
and  for  that  end  an  insolvent  railroad  may  be  operated  under  the  control 
of  the  court  of  chancery  if  necessary  to  maintain  its  traffic  and  connections 
or  otherwise  keep  it  in  condition  to  be  disp)osed  of  advantageously.  The 
express  power  given  hy  the  act  of  February  11,  1874  (Revision,  196),  to 
operate  an  insolvent  railroad  for  the  use  of  the  public,  is  not  conferred  on 
the  receiver  as  an  independent  person,  but  as  an  officer  of  the  court. 
The  legislative  intent  is  to  extend  the  power  to  operate  the  railroad  pre- 
viously possessed,  and  to  require  its  exercise  for  the  benefit  of  the  public. 

Same — Operation  of  Railroad — Contracts. — When  an  insolvent  railroad  is 
operated  under  these  powers,  the  court  may  control  its  operation,  and  the 
chancellor  may  personally  direct  or  make  contracts  for  that  purpose,  or 
he  may  confer  a  discretionary  authority  to  make  such  contracts  upon  the 
receiver. 

Same — Receiver's  Contracts — Remedy  for  Breach. — Contracts  made  by  a 
receiver  by  virtue  of  such  discretionary  authority  are,  in  some  respects, 
sut  generis.  They  bind  the  receiver,  not  personally,  but  as  the  represen- 
tative of  the  trust,  and  are  to  be  enforced,  or  redress  for  their  breach  is  to 
be  accorded  out  of  the  fund.  But  he  who  contracts  with  the  receiver  does 
so  with  the  knowledge  that,  for  any  injury  received  thereby,  he  can  only 
get  redress  by  obtaining  the  permission  of  the  court  whose  officer  the  re- 
ceiver is,  to  sue  at  law,  or  to  proceed  against  him  in  the  court  of  chancery, 
and  in  either  case  by  satisfying  that  court  that  the  claim  is  well  founded. 

Same — Enforcement  of  Contract. — Upon  an  application  for  redress 
upon  such  contracts,  the  determination  of  the  court  is  to  proceed  on 
equitable  principles  adapted  to  the  administration  of  an  insolvent  estate 
01  this  character.  If,  on  examination,  the  contract  appears  to  be  improv- 
ident or  detrimental  to  the  trust,  it  should  not  be  enforced,  nor  should 
damages  tor  its  non- performance  be  awarded.  But  if  the  contractoi 
made  the  contract  in  ignorance  of  its  improvidence,  and  has  in  good 
faith  prepared  to  perform  it,  and  if,  by  its  non- performance,  he  suffer  ac- 
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tual  loss  without  his  fault,  then  the  fund,  the  representative  of  which  has 
misled  him,  ought  to  reimburse  his  actual  loss. 

Same — Oral  Contracts — Examination  and  Acceptance — Statute  of  Frauds* 
— When  contracts  for  the  purchase  of  goods,  etc.,  have  been  orally  made 
by  a  receiver,  deliveries  to  his  agents  empowered  to  examine  and  certify 
whether  such  goods  should  be  accepted,  and  the  receipt  and  acceptance 
thereof  upon  such  examination  and  certificate  and  payment  therefor,  will 
satisfy  the  provision  of  section  6  of  the  statute  of  frauds,  and  the  con- 
tract will  bind  the  fund  if  otherwise  enforceable. 

Appeal  from  Court  of  Chancery. 

Reversing  an  order  of  the  court  of  chancery  made  upon  the 
advice  of  the  vice-chancellor,  whose  opinion,  sub  titulo  Lehigh 
Coal  &  Nav.  Co.  v.  Central  R.  Co.,  is  reported  in  41  N.  J.  Eq. 
167. 

A,  Q.  Keasbey  and  B.  Gummere  for  appellants. 

B.  Williamson  for  respondent. 

Magie,  J. — On  February  4,  1877,  the  Central  R.  Co.  of 
New  Jersey  was  adjudged  by  the  court  of  chancery  to  be 
an  insolvent  corporation,  and  the  late  Francis  S.  Lathrop 
was  appointed  its  receiver  by  an  order  which  made  it  his  duty 
"  to  run  and  operate  the  railroads"  of  said  company, 
and  those  owned  or  controlled  by  it.  On  March  24, 
1877,  upon  the  petition  of  the  receiver,  the  chancellor  made  an 
order  authorizing  him,  "  in  the  exercise  of  a  sound  discretion, 
to  continue  the  operation  of  the  railroads  owned  or  operated 
by  the  Central  R.  Co.  of  New  Jersey,"  and  the  order  directed 
him,  for  that  end,  among  other  things,  to  contract,  purchase, 
and  pay  for  such  materials  and  supplies  as  might  seem  to  him 
necessary  and  proper  in  the  exercise  of  a  wise  discretion. 
During  the  years  1880  and  1881,  and  particularly  the  last 
months  of  188 1  and  the  first  part  of  the  following  year,  Van- 
derbilt  &  Hopkins  (a  firm  composed  of  the  appellants  in  this 
case)  claim  to  have  received  from  said  receiver  various  orders 
for  railroad  ties  and  lumber,  which  were  assented  to  and  ac- 
cepted by  them  under  contracts  for  the  sale  and  delivery  of  the 
materials  comprised  in  said  order.  They  also  claim  that  they 
were  employed  by  the  receiver  to  purchase  railroad  ties  upon 
commission,  and  that  they  performed  their  duty  in  that  respect, 
and  became  entitled  to  such  commission.  Other  claims  of  ap- 
pellants, growing  out  of  transactions  between  them  and  the 
receiver  need  not  be  specified,  because  they  have  been  ad- 
judged to  be  entitled  to  recover  thereon,  and  no  appeal  has 
been  taken  from  that  adjudication.  The  appeal  in  this  case 
relates  to  only  two  classes  of  claims,  viz.,  those  upon  orders  for 
materials  and  those  upon  purchases  made  upon  commission. 
On  March  3,  1882,  the  receiver  died,  while  a  large  amount  of 
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these  orders  for  materials  were  in  progress  of  performance. 
On  March  4,  1882,  Henry  S.  Little  was  appointed  receiver  of 
the  insolvent  corporation,  and  on  July  28,  1882,  by  an  order  of 
the  chancellor,  the  same  powers  and  authority  which  had  been 
conferred  upon  Francis  S.  Lathrop,  as  receiver,  were  conferred 
on  the  newly  appointed  receiver.  On  or  about  June  15,  1882, 
the  new  receiver  repudiated  any  obligation  to  receive  the  ma- 
terials which  appellants  claim  to  have  been  ordered,  and  which 
they  were  then  engaged  in  delivering,  and  he  refused  to  receive 
such  materials  as  appellants  then  had  ready  to  deliver,  and 
tendered  to  him.  Thereupon  appellants  filed  a  petition  in  the 
cause,  wherein  the  receiver  was  appointed,  stating  the  facts,  and 
praying  that  directions  might  be  given  to  the  receiver  for  the 
payment  of  moneys  then  claimed  to  be  due,  and  for  th^  accept- 
ance of  materials  then  ready  to  be  delivered,  and  which  might, 
from  time  to  time  thereafter,  be  ready  for  delivery  under  said 
orders.  The  receiver  filed  an  answer  to  the  petition,  and  testi- 
mony was  taken.  The  petition  was  dismissed.  The  opinion  of 
Vice-Chancellor  Van  Fleet,  who  advised  the  order  dismissing 
the  petition,  is  reported  in  37  N.  J.  Eq.  426.  The  conclusion 
of  the  vice-chancellor  seems  to  have  rested  on  the  ground  that 
a  receiver  of  an  insolvent  corporation  can  make  no  contract 
which  will  bind  the  trust  unless  such  contract  has  been  author- 
ized in  advance,  or  subsequently  ratified  by  the  chancellor,  and 
that,  unless  receiver's  contracts  have  been  thus  approved  or 
ratified,  the  court  of  chancery  may  deal  with  them  as  to  it  shall 
appear  to  be  just,  and  may  either  modify  them  or  entirely  dis- 
regard them.  The  order  dismissing  the  petition  declared  that 
if  the  transactions  between  the  receiver  and  appellants  were 
contracts,  they  did  not  bind  the  trust,  and  were  improvident, 
and  should  not  be  enforced  against  the  trust. 

It  is  to  be  noted  that  neither  in  the  pleadings  nor  the  opinion 
before  referred  to  was  any  allusion  made  to  the  order  of  March 
24,  1877,  giving  large  discretionary  powers  to  the  receiver  to 
contract  for  and  purchase  materials  deemed  by  him  necessary 
and  proper  for  the  operation  of  the  road.  The  appellants  ap- 
pealed from  the  order  dismissing  the  above-stated  petition. 
Afterwards  appellants  filed  another  petition  in  the  same  cause, 
setting  up,  among  other  things,  that  Henry  S.  Little,  as  receiver, 
was  indebted  ^^o  them  by  reason  of  the  non-fulfilment  of  the 
contracts  made  with  the  former  receiver,  and  asking  leave  to 
institute  a  suit  at  law  against  Little  upon  the  claims  arising  out 
of  their  transactions  with  the  former  receiver.  On  March  3, 
1883,  leave  to  institute  such  suit  was  granted.  Thereupon  suit 
was  brought  by  appellants  in  the  courts  of  New  York.  On 
May  II,  1883,  the  order  granting  appellants  leave  to  sue  was 
vacated  as  improvidently  made,  but  leave  was  reserved  to  ap- 
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pellants  to  apply  for  another  order  for  permission  to  sue  in  the 
courts  of  this  State.  Oh  May  21,  1883,  appellants  filed  another 
petition  in  said  cause,  and  therein  set  forth  their  claims,  which 
had  been  the  subject  of  the  former  petitions,  and  recited  the 
previous  proceedings.  It  was  therein  also  averred  that  at  the 
time  appellants  filed  the  first  petition,  praying  that  the  receiver 
should  be  directed  to  accept  the  materials,  they  were  or  should 
become  ready  to  deliver  under  the  orders.  They  were  unaware 
of  the  order  of  March  24,  1877,  giving  discretionary  power  to 
the  receiver  in  regard  to  the  purchase  of  materials.  It  was  also 
averred  that  it  had  become  apparent  that  the  contracts  under 
which  they  claimed  were  not  improvident.  The  prayer  of  this 
petition  was  that  an  account  might  be  taken  of  all  the  trans- 
actions of  both  receivers  with  appellants,  and  of  the  loss  and 
damage  suffered  by  appellants  by  reason  of  the  failure  of 
Receiver  Little  to  fulfil  the  contracts  made  by  his  predecessor, 
and  of  all  moneys  due  appellants  for  materials  furnished  and 
accepted,  and  for  a  decree  making  such  damages,  losses,  and 
moneys  a  prior  lien  on  the  property  of  the  company. 

This  petition  was  referred  to  the  vice-chancellor,  and  the  re- 
ceiver was  directed  to  show  cause  on  June  4,  1883,  why  its 
prayer  should  not  be  granted.  On  June  14,  1883,  upon  the 
matter  coming  on  to  be  heard  before  the  vice-chancellor,  in  the 
presence  of  the  counsel  of  appellants  and  of  the  receiver,  an 
order  was  made,  by  the  consent  of  the  counsel  of  both  parties, 
reciting  that  the  counsel  of  appellants  had,  in  the  presence  of  the 
court,  agreed  to  discontinue  their  suit  in  New  York  against 
Receiver  Little ;  that  the  appeal  taken  by  appellants  from  the 
order  dismissing  their  first  petition  should  be  withdrawn ;  that 
no  appeal  should  be  taken  by  them  from  the  order  revoking  the 
order  giving  leave  to  sue  the  receiver,  and  that  a  new  petition 
should  be  filed  by  appellants  asking  for  any  relief  to  which  they 
might  be  advised  they  were  entitled  against  Receiver  Little, 
concerning  all  transactions  between  appellants  and  both  re- 
ceivers, with  a  bill  of  particulars  showing  the  nature  of  appel- 
lants' claims ;  and  that  all  controversies  between  the  said 
Vanderbilt  &  Hopkins  and  the  said  receiver,  respecting  all 
transactions  with  both  receivers,  should  be  heard  upon  such  new 
petition,  and  such  further  proceedings  as  might  be  taken  thereon, 
in  the  same  manner  with  respect  to  the  rights  of  both  parties 
as  if  no  proceedings  had  been  theretofore  taken  concerning  the 
same.  It  was  thereupon  ordered  that  Vanderbilt  &  Hopkins 
should  have  leave  to  file  a  new  petition  for  relief  against  Re- 
ceiver Little,  as  to  all  matters  in  controversy,  and  the  transac- 
tions with  both  of  the  said  receivers,  as  if  no  proceedings  had 
been  theretofore  taken  with  respect  to  such  transactions.  There- 
upon appellants  filed  a  new  petition  in  the  same  cause,  setting 
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out  their  claims  arising  out  of  transactions  with  both  receivers^ 
and  praying  for  the  relief  asked  for  in  the  petition  last  referred 
to,  and  in  addition  praying  that  they  might  be  decreed  to  be 
entitled  to  a  trial  by  jury  as  to  their  right  to  recover  for  dam- 
ages suffered  by  them  by  reason  of  the  refusal  of  Receiver 
Little  to  accept  the  materials  ordered  by  Receiver  Lathrop, 
and  the  amount  of  such  damages ;  and  that  they  might  be  per- 
mitted to  bring  a  suit  at  law  to  recover  such  damages,  or  that 
Receiver  Little  should  be  directed  to  cause  an  issue  to  be  made 
up  under  the  provisions  of  section  78  of  the  act  concerning 
corporations,  or  that  an  issue  should  be  framed  to  try  the  ques- 
tion of  such  damages.  Appended  to  this  petition  was  a  bill  of 
particulars  of  appellants'  claims.  Schedule  i  contained  claims 
for  materials  accepted  by  Receiver  Little  upon  orders  made  by 
both  receivers,  and  for  interest  on  delayed  payments,  and  also 
for  commissions  on  purchase  of  ties  under  the  direction  of 
Receiver  Lathrop.  Schedule  2  contained  a  statement  of 
damages  suffered,  and  losses  and  expenses  incurred  by  reason 
of  the  refusal  of  Receiver  Little  to  accept  the  materials  ordered 
by  appellants  by  Receiver  Lathrop.  To  the  petition  last  re- 
cited. Receiver  Little  filed  an  answer  denying  his  liability  for 
the  contracts  of  his  predecessor,  and  setting  up,  among  other 
things,  that  he  had  given  orders  to  appellants  for  furnishing 
materials  to  him  as  receiver,  upon  an  agreement  between  them 
that  no  claims  for  damages  were  to  be  made  by  appellants  on 
account  of  his  refusal  to  accept  the  materials  which  appellants 
claimed  had  been  ordered  by  Receiver  Lathrop.  The  answer 
further  claimed  that  he  was  justified  in  refusing  to  accept  the 
materials,  because  the  orders  under  which  appellants  claimed 
were  improvident,  and  that  appellants  were  not  entitled  to  a 
trial  by  jury,  either  under  the  corporation  act  or  in  a  suit  at 
law,  because  estopped  by  having  filed  their  petition  under  the 
order  of  June  14,  1883. 

It  is  further  averred  in  the  answer  that  the  receiver  had 
claims  against  appellants  which  ought  to  be  taken  into  account^ 
and  that  all  the  claims  of  appellants,  except  those  for  interest 
and  commissions,  had  been  the  subject  of  negotiation  between 
the  parties,  and  that,  having  been  fixed  by  agreement  at  a 
specified  sum,  it  had  been  agreed  that  $13,000  should  be  left  in 
dispute  upon  the  receiver  paying  the  balance,  amounting  to 
$29,124.33,  which  amount  was  paid  and  accepted  as  a  settle- 
ment. To  this  answer  appellants  replied,  denying  that  they 
had  accepted  orders  from  Receiver  Little  upon  the  agreement 
that  no  claims  for  damages  should  be  made  by  them  by  reason 
of  his  refusal  to  accept  the  materials, — they  claimed  a  right  to 
deliver  under  the  orders  of  Receiver  Lathrop, — and  denying 
that  any  settlement  of  their  claims  had  been  made,  as  asserted 
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in  the  answer.  Upon  these  pleadings  appellants  applied  to  the 
court  for  leave  to  sue  Receiver  Little  at  law  for  the  damages 
that  they  claimed  to  have  sustained  as  prayed  for  in  the  peti- 
tion. The  appHcation  was  denied.  The  opinion  of  the  vice- 
chancellor,  before  whom  the  motion  was  made,  is  reported  in 
38  N.  J.  Eq.  175.  Three  points  were  determined,  viz.:  (i)  That 
before  leave  to  sue  would  be  granted  in  such  a  cause,  the  court 
of  chancery  would  examine  the  circumstances  to  determine 
whether  the  matter  could  not  be  disposed  of  in  that  court ;  (2) 
that  Receiver  Little  was  not  liable  to  be  sued  at  law  on  the 
contracts  of  his  predecessor;  and  (3)  that  whether  the  con- 
tracts of  Receiver  Lathrop  bound  the  trust  was  within  the 
exclusive  jurisdiction  of  the  court  of  chancery.  The  order 
denying  the  right  to  sue  gave  appellants  leave  to  proceed  in 
the  court  of  chancery  for  such  relief  and  remedy  as  they  might, 
be  able  to  show  they  were  entitled  to.  The  issues  made  by 
the  last  petition,  answer,  and  replication,  were  tried  before  thfe 
vice-chancellor,  and  a  large  amount  of  testimony  was  taken  on 
both  sides.  Appellants  were  successful  with  respect  to  their 
claims  for  materials  delivered  and  accepted,  and  for  interest  on 
the  payments  which  had  been  deferred.  They  were  unsuccess- 
ful in  respect  to  their  claim  for  commissions  and  their  claim  for 
damages.  Regarding  the  former  claim,  it  was  held  that  suffi- 
cient proof  had  not  been  made  to  justify  its  allowance  ;  regard- 
ing the  latter  claim,  it  was  adjudged  that  they  had  no  right  to 
relief  in  equity  for  any  loss  sustained  by  the  non-performance 
of  the  contracts  set  up  in  their  petition,  nor  any  remedy  in  the 
court  of  chancery  or  elsewhere  for  the  recovery  of  any  damages 
resulting  from  their  breach.  Their  prayer  for  leave  to  sue  .at 
law,  or  for  the  framing  of  an  issue  under  section  78  of  the 
corporation  act,  or  for  an  issue  under  the  "direction  of  the  court 
of  chancery,  and  all  relief  in  respect  to  their  transactions  with 
Receiver  Lathrop,  except  as  to  materials  actually  delivered 
and  accepted,  was  expressly  denied.  The  opinion  of  the  vice- 
chancellor  is  reported  in  41  N.  J.  Eq.  167. 

The  appeal  now  before  us  is  taken  from  the  above-stated 
decree,  and   challenges   its   correctness   on  both  points  upon  , 
which   its   decision   was   hostile    to   appellants.     It 
therefore  presents  for  Consideration  two  questions :  ^n^^—Yilii^ 
(i)  Whether  appellants  were  entitled  to,  and  can  be  ch»«eeiior'f 
afforded  by  a  court  of  equity,  any  relief  by  reason  ^p*"**"* 
of  the  failure  and  refusal  to  accept  the  materials  alleged  to 
have  been  contracted  for  by  Receiver  Lathrop  ;  and  (2)  whether 
they  are  entitled  to  be  paid  from  the  trust  their  claim  for  com- 
missions.    In  the  vigorous  and  able  opinion  upon  which  the 
decree  now  to  be  reviewed  was  founded,  while  it  was  admitted 
that  the  receiver  had  authority  to  make  contracts  for  supplies 
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reasonably  necessary  to  enable  him  to  perform  his  duties, 
which  would  be  enforced  in  equity  against  the  trust,  it  was 
maintained  that  such  contracts  imposed  no  legal  duty  whatever 
upon  the  succeeding  receiver,  and  for  his  refusal  to  perform  the 
contracts  of  his  predecessor  no  damages  could  be  recovered  at 
law.  It  was,  however,  further  held,  that  an  equitable  obligation 
rested  upon  the  succeeding  receiver  to  perform  such  contracts  of 
his  predecessor  under  certain  circumstances,  and  his  perfor- 
mance would  bind  the  trust,  but  that  the  contracts  which  the 
succeeding  receiver  might  thus  perform  were  only  such  as  had 
been  formally  made,  and  showed  upon  their  face  or  indicated 
how  he  could  ascertain  that  they  were  provident  and  judicious. 
The  conclusion  of  the  learned  vice-chancellor,  adverse  to  appel- 
lants* claim,  was  put  upon  the  ground  that  the  alleged  contracts 
were  not  of  a  character  that  justified  Receiver  Little  in  per- 
forming them,  but  on  the  contrary,  he  was  justified  in  refusing 
to  perform  them  both  on  that  ground,  and  because  appellants 
had  sought  the  direction  of  the  court  that  he  should  perform 
them,  which  direction  the  court  had  refused  to  make,  from 
which  refusal  no  appeal  had  been  taken.  The  refusal  to  direct 
the  acceptance  of  the  materials  was  justified  upon  the  case  as 
last  presented,  on  the  ground  that  appellants  had  not  shown 
the  existence  of  completed  contracts  for  the  materials-  they 
sought  to  deliver,  but  that  the  evidence  failed  to  show  such 
contracts.  It  was  further  suggested  that  the  alleged  contracts 
were  a  breach  of  trust  on  the  part  of  Receiver  Lathrop,  of 
which  appellants  had  notice. 

In  coming  to  the  consideration  of  the  first  question  presented 
by  this  appeal,  it  must  be  determined  preliminarily  whether  the 
appellants  can  be -said  to  be  barred  by  their  own  conduct  from 
_  obtaining  relief,  if  relief  could  otherwise  be  afforded 
peUanto  are'  them.  Such  a  bar  the  court  below  seemed  to  dis- 
barred from  cover  in  their  failure  to  challenge,  by  appeal,  the  cor- 
reiief  by  their  ^ectness  of  the  refusal  of  the  court  of  chancery  to 
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require  the  receiver  to  accept  the  materials  which 
appellants  proposed  to  deliver.  Respondent's  counsel  have 
urged  the  same  view  in  their  argument.  But  it  seems  to  me 
that  the  learned  vice-chancellor  in  his  opinion,  and  counsel  in 
their  argument,  have  misconceived  the  scope  and  force  of  the 
order  of  June  14,  1883.  When  that  order  was  made,  the  situa- 
tion of  the  litigation  was  this :  Appellants  had  been  refused  the 
direction  that  the  receiver  should  accept  the  materials  they 
sought  to  deliver,  and  they  had  appealed  to  this  court,  and  their 
appeal  was  still  pending.  The  order  of  the  chancellor  giving 
them  liberty  to  sue  the  receiver  at  law  had  been  revoked,  but 
they  were  entitled  to  appeal  from  the  order  of  revocation.  The 
suit  against  the  receiver,  which  they  had  brought  before  the 


RECEIVERS— POWERS — ENJbORCEMENT   OF   CONTRACTS.      26 

Iftave  to  sue  had  been  revoked,  was  still  pending  in  the  courts 
of  New  York ;  and  appellants  had  filed  another  petition  in  the 
cause,  asking  for  relief,  and  expressly  relying  upon  the  chan- 
cellor's order  of  March  24,  1877,  which  conferred  large  discre- 
tionary powers  upon  Receiver  Lathrop,  and  which  had  not  been 
known  to  them  when  their  first  petition  was  filed,  and  does  not 
seem  to  have  been  considered  by  the  court  when  it  refused  to 
direct  the  receiver  to  accept  materials  tendered  under  the  con- 
tracts. It  is  further  to  be  observed  that  upon  the  appeal  from 
the  order  dismissing  the  first  petition,  a  stipulation  of  respondent's 
counsel  had  been  obtained,  that  the  order  of  March  24,  1877, 
and  the  petition  on  which  it  was  made,  might  be  printed  as  part 
of  the  case  on  appeal  as  fully  as  if  they  had  been  set  forth  in 
appellants'  original  petition,  so  that  the  question  of  authority 
under  that  order  seemed  likely  to  be  presented  on  the  appeal, 
although  it  had  not  been  considered  below.  From  this  recital 
it  appears  that  the  petition  pending  before  the  court  of  chancery 
on  June  14, 1883,  presented  for  consideration  claims  of  appellants 
for  relief  based  upon  the  non-performance  by  Receiver  Little  of 
certain  alleged  contracts  affecting  the  trust  made  by  appellants 
with  Receiver  Lathrop.  A  determination  of  these  claims  re- 
quired a  decision  as  to  the  existence  and  binding  force  of  the 
alleged  contracts.  Whether  they  bound  the  trust,  or  the  re- 
ceiver, had  to  some  extent  been  settled  by  that  court  in  dis- 
missing appellants*  petition  for  directions  that  Receiver  Little 
should  accept  materials  tendered  under  them  ;  but  it  was  alleged 
that  appellants,  in  presenting  that  petition,  had  been  ignorant 
of  and  had  not  set  up  the  order  of  March  24,  1877,  and  that  the 
determination  of  the  court  had  been  reached  without  a  consid- 
eration of  its  effect.  While  that  decree  has  been  appealed  from, 
yet  it  is  obvious  that,  if  the  petition  before  the  court  on  June 
14,  1883,  had  proceeded  to  hearing,  and  the  court  had  reiterated 
its  previous  decision,  appellants  would  have  been  obliged  to 
appeal  therefrom.  A  successful  prosecution  of  the  former 
appeal  would  not  have  affected  an  adverse  decree  on  the  second 
petition.  A  successful  prosecution  of  the  former  appeal,  more- 
over, would  have  produced  no  practical  result.  The  materials 
•which  the  first  petition  asked,  that  the  receiver  should  be  decreed 
to  accept,  had  been  otherwise  disposed  of ;  and  the  reversal  of  the 
decree,  and  the  making  of  a  new  decree  in  accordance  with  the 
prayer  of  the  petition,  would  have  been  of  no  further  avail  than 
to  settle  the  principles  on  which  the  second  appeal  should  be 
clecided. 

At  this  junction  of  this  litigation  the  order  of  June  14,  1883, 
^was  made.  It  contains  an  agreement  of  counsel  which  it  de- 
<:lares  to  have  been  made  in  the  presence  of  the  court.  That 
agreement  recites  the  previous  steps  in  the  litigation,  and  pro- 
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vides  that  they  should  be  thus  terminated,  viz. :  the  suit  in  New 
York  was  to  be  discontinued,  appellant's  appeal  then 
8ane--0rder  pending  was  to  be  withdrawn,  and  appellants  were 
isssT*  '  not  to  take  the  appeal  they  had  a  right  to  take  froni 
the  order  revoking  leave  to  sue.  The  agreement 
further  provided  for  a  new  petition  to  be  filed  by  appellants, 
asking  for  any  relief  to  which  they  might  be  advised  they  were 
entitled  in  respect  to  all  transactions  between  them  and  each 
of  the  receivers,  with  the  express  statement  that  all  controver- 
sies between  the  parties  respecting  such  transactions  should  be 
heard  uppn  such  new  petition,  and  the  proceedings  thereon, 
"  as  if  no  proceedings  had  been  heretofore  taken  concerning  the 
same.**  The  order  was  made  by  the  court  in  the  terms  of  the 
agreement  so  recited.  The  plain  object  of  the  agreement  was  to 
consolidate  and  prepare,  for  judicial  determination  in  one  pro- 
ceeding, all  the  matters  in  controversy,  including  those  then  the 
subject  of  various  proceedings.  If  any  decision  in  the  proceed- 
ings then  pending  stood  in  the  way  of  a  determination  of  all  the 
controversies  between  the  parties,  the  agreement  contemplated 
a  rehearing  in  the  light  of  all  the  facts,  and  particularly  of  the 
order  of  March  24,  1877,  which  seemed  not  to  have  been  previ- 
ously considered.  To  effect  these  objects,  the  intent  was  to 
brush  away  useless  and  impracticable  branches  of  the  proceed- 
ings, and  to  concentrate  all  controversies  in  a  single  proceeding 
involving  every  matter  in  dispute.  The  course  thus  agreed  on 
wjis  greatly  to  the  interest  of  the  parties.  When  this  agreement 
was  ratified  by  the  order  of  the  court,  appellants  presented  their 
whole  case  to  the  court  under  a  new  petition  and  at  great  labor 
and  expense.  At  the  termination  of  the  contests,  they  were 
met  with  the  declaration  that  the  order,  so  far  as  it  had  per- 
suaded them  to  submit  their  claims  for  relief  upon  the  alleged 
contracts,  which  the  court  had  previously,  by  decree,  refused  to 
direct  Receiver  Little  to  perform,  was  a  nullity  and  to  be  dis- 
regarded. They  were  told  that  they  were  bound  to  submit  to 
or  appeal  from  that  decree.  In  other  words,  appellants  were 
considered  to  be  debarred  from  any  relief  because  they  did  not 
prosecute,  but  withdrew  an  appeal  which,  by  a  solemn  agree- 
ment ratified  by  the  court,  they  were  bound  not  to  prosecute, 
but  to  withdraw.  I  have  failed  to  discover  any  reason  why  such 
an  order,  under  similar  circumstances,  might  not  be  made  in 
any  cause  pending  in  a  court  or  equity.  I  think  it  would  be  a 
reproach  upon  the  system  which  administers  equity,  to  hold  that 
a  court  of  equity  could  not,  in  proceedings  between  the  same 
parties,  involving  the  same  questions,  eliminate  useless  litigation 
and  concentrate  all  controversies  in  one  proceeding.  Such  a 
course  seems  peculiarly  appropriate  to  proceedings  of  this 
nature,  where  suitors  approach  the  court  for  relief  respecting  a 
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fund  in  the  hands  of  an  officer  of  the  court  and  managed  under 
its  direction.  But,  at  all  events,  the  determination  that  the  court 
would  not  direct  the  performance  of  the  alleged  contracts  could 
only  operate  as  res  adjudicata  in  that  court  in  respect  to  claims 
based  on  the  non-performance  of  these  contracts.  If,  on  the 
rehearing  contemplated  by  the  order,  the  new  facts  elicited 
(ailed  to  change  the  judgment  of  the  court,  the  new  decision 
would  conform  to  the  former  determination,  but  would  be  open 
to  review  on  appeal.  If  no  appeal  from  the  former  decree  had 
been  taken,  there  was  nothing  to  prevent  the  petitioners,  under 
their  last  petition,  from  demanding  the  judgment  of  the  court 
on  the  question  at  issue,  and  from  reviewing  that  judgment  by 
appeal.  The  withdrawal  of  the  appeal  simply  left  the  proceed- 
ing as  if  no  appeal  had  been  taken.  For  it  is  not  contended, 
and  there  is  nothing  in  the  case  to  indicate,  that  such  with- 
drawal induced  the  receiver  to  take  any  course  detrimental  to 
himself  or  the  trust.  His  consent  to  the  withdrawal  was  with 
the  design  to  have  the  question  again  presented  and  adjudicated 
upon.  For  these  reasons  I  think  nothing  prevents  appellants 
from  obtaining  any  relief  to  which  they  show  themselves  en- 
titled under  their  petition  filed  in  pursuance  of  the  order  of 
June  \\y  1883.  It  becomes  necessary,  therefore,  to  determine 
whether  appellants  have  shown  themselves  entitled  to  any  of 
the  relief  they  claim  under  that  petition,  in  respect  to  the  re- 
fusal of  Receiver  Little  to  accept  materials  which  they  proposed 
to  deliver  under  contracts  alleged  to  have  been  made  by  them 
with  Receiver  Lathrop.  To  reach  a  just  determination  of  that 
question,  it  is  obviously  necessary  to  settle  what  are  the  powers 
of  receivers  of  insolvent  railroad  corporations;  whether  the 
transactions  between  appellants  and  Receiver  Lathrop  were  of 
the  nature  of  contracts ;  and,  if  so,  how  they  are  to  be  enforced, 
or  what  relief  can  be  accorded  for  their  breach  against  the  trust 
and  its  subsequent  receiver. 

The  powers  of  the  court  of  chancery,  with  respect  to  insolvent 
corporations,  have  been  conferred  by  statute.     Authority  in  this 
reeard  was  formerly  conferred  by  the  provisions  of 
the  Act  to   Prevent  Frauds  by  Incorporated  Com-  ceUem  of  in- 
panies,  approved  April    15,   1846    (Nix.   Dig.  404).  nowent  raii- 
The  provisions  of  that  act  have  been  mostly  included  «»*«-0iM5rm- 
by  the  revisorsin  the  Act  Concerning  Corporations,  «••«'""• 
approved  April  7,  1875  (Rev.  174).     Some  supplements  to  the 
first-named  act,  however,  were  not  incorporated  in  the  corpora- 
tion act.     One  supplement,  approved   March   17,  1870,  which 
gave  express  powers  to  the  court  of  chancery  to  deal  with  in- 
solvent railroad  corporations  and  to  lease  or  sell  their  property, 
was  not  included  in  the  corporation  act.     Rev.  1281.     Another 
supplement,  approved  February  11,  1874,  was  also  not  included. 
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Rev.  ig6.  But  these  acts  seem  not  to  have  been  repealed.  No 
question  has  been  made  but  that  by  these  and  other  statutes 
there  has  been  conferred  upon  the  court  of  chancery  the  same 
general  powers  over  an  insolvent  railroad  corporation  which 
have  been  conferred  on  it  over  other  insolvent  corporations.  In 
general,  these  powers  are  such  as  suffice  to  enable  the  assets 
and  property  of  the  corporation  to  be  turned  into  money  and 
distributed  among  the  creditors.  These  powers  are  to  be  ex- 
ercised by  a  receiver  under  the  control  of  the  court.  Without 
other  express  authority,  it  is  plain  that  for  the  proper  perform- 
ance of  the  duties  thus  imposed  on  the  court,  and  to  be  per- 
formed by  its  officer,  the  latter  must  take  charge  .of  all  the 
property  of  the  corporation,  and  so  manage  and  preserve  it  as 
to  enable  it  to  be  disposed  of  most  advantageously.  With  re- 
spect to  the  property  of  ordinary  corporations,  this  duty  can  be 
fully  performed  by  merely  storing,  insuring,  and  otherwise 
guarding  the  property  and  preserving  its  value  until  a  sale  can 
be  judiciously  made.  Ordinarily,  as  was  well  observed  by  the 
vice-chancellor,  there  is  no  necessity  or  propriety  in  continuing 
the  business  of  such  corporations,  and  an  early  conversion  of 
their  assets  into  money,  and  its  distribution  among  the  creditors, 
is  the  plan  of  wisdom.  But  if  the  business  of  an  insolvent  rail- 
road be  arrested,  and  its  operation  stopped,  it  is  clear  that  its 
property  would  not  be  preserved  in  a  condition  likely  to  realize 
its  full  value.  On  the  contrary,  a  cessation  of  its  business  would 
be  fatal  to  the  interests  of  all  concerned.  In  the  absence  of  any 
expressed  enactment,  it  seems  to  me,  the  legislation  which  gives 
authority  to  deal  with  and  convert  into  money  such  property 
must  be  held  to  give,  by  implication,  all  needful  authority  to  so 
run  the  road  as  to  preserve  its  traffic  and  connections.  The  duty 
imposed  requires  the  road  to  be  so  managed  that,  when  ready  to 
be  disposed  of,  the  lessee  or  purchaser  will  not  acquire  not 
merely  the  road-beds,  rails,  locomotives,  and  cars,  but  a  going 
concern  actually  engaged  in  business.  This  view  of  a  receiver's 
powers  and  duties  w^as  taken  by  the  supreme  court  of  the  United 
States.  Barton  v.  Barbour,  104  U.  S.  126;  Wallace  v,  Loomis, 
97  U.  S.  146.  Legislative  authority  has  also  been  conferred  in 
this  direction.  By  the  act  of  February  11,  1874,  before  alluded 
to,  it  is  provided  that  if  the  property  of  an  incorporated  railroad 
company  has  passed  into  the  hands  of  a  receiver,  under  the 
order  of  the  chancellor,  in  an  insolvent  proceeding,  the  receiver 
shall  operate  the  railroad  for  the  use  of  the  public,  subject  to 
the  order  of  the  chancellor.  The  authority  which  I  have  found 
to  be  implied  from  the  previous  legislation,  and  which  extended 
to  the  running  of  the  road,  if  necessary  to  preserve  its  value,  in  the 
interest  of  the  parties  concerned,  is  evidently  enlarged  by  this 
legislation  so  that  the  road  may  be  operated  in  the  interest  and 
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for  the  use  of  the  public.  What  is  the  nature  and  scope  of  the 
authority  thus  expressly  conferred  ?  Is  the  receiver  constituted 
a  statutory  agent,  and  empowered  to  do  with  the  railroad  what  he 
thinks  is  proper  for  the  puplic  interest,  unless  restrained  by  the 
express  order  of  the  chancellor  ?  Or,  is  the  power  conferred 
upon  the  receiver,  as  a  mere  officer  of  the  court,  to  be  wielded 
under  its  directions  ?  The  implied  power  to  manage  the  rail- 
road so  as  to  preserve  its  value  is  manifestly  conferred  upon  the 
officer  of  the  court,  who  is  therein  subject  to  the  directions  of 
the  court.  When  this  power  is  enlarged,  it  would  be  most  un- 
likely that  the  legislature  would  have  designed  to  confer  upon 
the  receiver  any  separate  and  independent  authority  which  he 
might  exercise  unless  restrained  by  the  chancellor.  For,  in  that 
case,  unless  the  chancellor  should  restrain  the  receiver  from 
managing  the  road  otherwise  than  as  he  should  order,  it  is  ob- 
vious that  there  would  be  a  clashing  of  authority.  A  construc- 
tion bringing  such  a  result  could  only  be  accepted  if  necessary. 
But,  when  the  whole  legislation  is  considered,  it  seems  to  me 
that,  by  the  obvious  construction  of  the  statute  of  1874,  the 
power  to  operate  the  railroad  for  the  use  of  the  public  has  been 
conferred  on  the  receiver  as  an  officer  of  the  court,  to  be  ex- 
ercised by  him,  not,  independently,  but  under  the  directions  and, 
as  the  act  expressly  declares,  subject  to  the  orders  of  the  chan- 
cellor. 

My  conclusion  is,  that  there  is  nothing  in  this  legislation  giving 
to  the  contracts  of  a  receiver  in  running  a  railroad  for  the  use 
of  the  public  any  greater  force  than  contracts  made  by  a  re- 
ceiver for  the  preservation  of  the  property  of  an  in- 
solvent railroad.     On  the  other  hand,  I  cannot  find  Wwr^tJoMry 

.1        1       .  «    . .  .  ,.  .  f  power    of    re- 

in the  legislation  in  question  any  countenance  tor  ceirer. 

the  notion  that  the  contracts  of  a  receiver,  made 
under  either  the  implied  or  express  authority  conferred,  may 
be  revoked  or  annulled  at  pleasure  by  the  chancellor.  Doubtless 
the  chancellor  has  power  to  retain  in  his  hands  the  administra- 
tion of  such  a  trust,  and  to  personally  direct  and  order  each  con- 
tract into  which  the  receiver  should  enter.  But  it  would  ob- 
viously be  impracticable  to  adopt  such  a  course  in  running  a 
railroad.  To  select  and  employ  the  necessary  subordinates ;  to 
fix  the  term  of  service  and  the  amount  of  wages ;  to  contract 
for  and  purchase  materials  and  supplies ;  and  to  anticipate,  in 
these  respects,  the  future  needs  of  one  of  the  gigantic  corpora- 
tions by  express  orders  in  each  case ; — would  require  the  whole 
time  of  the  chancellor,  and  could  never  have  been  intended  by 
this  legislation.  It  must  have  been  contemplated  that,  in  the 
performance  of  these  multifarious  duties,  some  degree  of  dis- 
cretion might  be  accorded  to  the  receiver.  Whether  a  power 
to  exercise  such  discretion  would  not  be  assumed  to  exist  in 
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every  case,  without  a  special  order,  need  not  be  considered,  for 
it  is  clear  that  the  chancellor  may  accord  such  discretionary 
power  to  a  receiver  by  a  general  order,  such  as  was  made  in  this 
cause.  When  a  receiver  has  thus  acquired  discretionary  powers 
to  operate  an  insolvent  railroad,  his  position  is  peculiar,  and  the 
contracts  he  makes  for  that  purpose  are  sin  generis.  Such  a  re- 
ceiver is  not  exempt  from  liability  to  answer  for  injuries  in- 
His  liability  Aictcd  by  wrong-doing  or  negligehce  of  those  he  em- 
oa  hig  coA-  ploys  in  operating  the  railroad  ;  yet  the  liability  is 
tracts.  j^Q^  a  personal  one,  but  only  falls  on  the  receiver  as 

the  representative  of  the  property  and  fund  managed  by  the 
court,  and  damages  recovered  for  such  injuries  are  to  be  thus 
collected.  Yet,  upon  such  liability,  no  suit  can  be  brought  ex- 
cept by  leave  of  the  court  which  appointed  the  receiver.  Such 
leave,  however,  cannot  be  denied  unless  the  claim  appears 
manifestly  unfounded  and  vexatious.  Palys  v,  Jewett,  32  N.  J. 
Eq.  302;  Little  v,  Dusenberry,  46  N.  J.  L.  614.  Analogous 
principles  should  be  applied  to  those  acts  of  a  receiver  which 
constitute  contracts  with  third  persons. in  the  operation  of  an 
insolvent  railroad  in  his  charge.  The  liability  of  a  receiver  upon 
such  contracts  is  not  personal,  but  as  a  representative  of  the 
trust.  The  enforcement  of  them,  or  the  payment  of  damages 
for  his  non-performance  of  them,  must  fall  primarily  upon  the 
property  and  fund  in  the  hands  of  the  court.  Relief  upon  such 
contracts  must  in  all  cases  be  originally  pursued  in  the  court  of 
chancery.  If  the  appropriate  remedy  is  equitable,  the  court  of 
chancery  will  be  invoked  to  act  in  the  ordinary  mode.  If  the 
appropriate  remedy  is  legal,  the  leave  of  that  court  to  sue  the 
receiver  at  law  must  be  sought  and  obtained,  and  that  leave 
will  not  be  denied  unless  the  claim  appears  to  be  without 
foundation.  In  whichever  mode  the  court  of  chancery  is  ap- 
proached, it  is  obvious  that  the  first  question  to  be  detemjined 
is  whether,  if  the  alleged  contracts  exist,  they  are  of  a  character 
to  entitle,  the  party  applying,  to  the  relief  asked.  This  deter- 
mination is  not  to  be  reached  upon  the  theory  that  the  chan- 
cellor can  disregard  or  annul  such  contracts  at  pleasure,  but 
upon  equitable  principles  applied  to  the  management  and  wind- 
ing up  of  an  insolvent  estate  of  this  peculiar  character. 

If  the  contract  has  been  completely  performed,  and  its  per- 
formance accepted  by  the  receiver,  and  the  claim  is  merely  for 
compensation,  relief  of  that  nature  would  seem  necessarily  to 
be  awarded,  unless  the  applicant  should  appear  to  have  dealt 
fraudulently  or  collusively  with  the  receiver,  to  the 
uiffht*  of  par-  detriment  of  the  trust.  Even  if,  in  the  judgment  of 
wit?ireMiTerf  ^^^  chaucellor,  the  contract  was  injudicious  or  im- 
provident and  unreasonable,  unless  the  contractor 
should  appear  to  have  contracted  with  notice  of  the  improper 
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character  of  the  contract,  no  just  reason  could  be  given  for  de- 
barring  him  from  the  agreed-on  compensation,  which  the 
receiver  might,  for  his  negligence  or  misconduct,  be  required 
to  repay  to  the  fund.  But  if  the  contract  has  not  been  per- 
formed, and  the  applicant  seeks  a  direction  for  its  performance, 
or  damages  for  its  non-performance,  what  course  is  to  be  taken 
if  the  contract  be  found  to  be  improvident  and  unreasonable, 
although  it  does  not  appear  that  the  contractor  had  notice  that 
it  was  of  that  character  r  In  such  case,  to  direct  the  perform- 
ance of  the  contract,  or  to  award  damages  for  its  non-perform- 
ance, would  injure  and  despoil  the  trust  for  the  mere  benefit  of 
the  contractor.  The  course  of  equity,  under  such  circum- 
stances, seems  plain.  The  contractor  with  a  receiver  must  be 
assumed  to  know  that,  if  he  seeks  to  enforce  his  contract,  it 
must  come  under  the  scrutiny  of  a  court  of  equity,  and,  if  it 
there  appears  to  be  injurious  to  the  trust  managed  by  that 
court,  it  would  be  impossible  for  that  court  to  carry  it  out.  He 
cannot  complain,  therefore,  if  the  court  decline  to  direct  such  a 
contract  to  be  performed,  or,  if  it  has  been  repudiated  by  the 
receiver,  to  award  damages,  in  the  ordinary  sense  of  the  term, 
for  its  non-performance.  But  if  the  contractor  has,  in  good 
faith,  entered  into  a  contract  with  a  receiver  clothed  with  dis- 
cretionary powers,  and  before  the  unreasonableness  or  improvi- 
dence of  such  contract  has  been  brought  to  his  notice,  or 
judicially  determined,  has  made  preparations  for  its  perform- 
ance, and  has  therein  expended  money  or  contracted  obliga- 
tions which,  if  the  contract  goes  unperformed,  he  cannot,  with 
reasonable  diligence,  be  reimbursed  or  protected  against,  then 
it  would  be  obviously  inequitable  to  turn  him  away  to  sub- 
mit to  such  loss,  or  to  leave  him  to  such  redress  as  he  might  be 
entitled  to  against  the  receiver.  If  he  has  acted  in  good  faith, 
then,  although  he  may  not  be  entitled  to  enforce  his  contract 
because  the  receiver  has  acted  improvidently,  yet  he  ought  not 
to  be  allowed  to  suffer  actual  loss,  but  should  be  made  whole, 
and,  since*  the  receiver  merely  represents  the  fund,  he  should  be 
made  whole  out  of  the  fund.  If  the  conduct  of  the  receiver  re- 
quire it,  the  court  might  compel  him  to  reimburse  the  fund  for 
what  would  thus  be  taken  from  it. 

An  observation  may  be  here  made  respecting  the  scope  of 
the  statutes  affecting  insolvent  railroads,  which  will  afford  an 
illustration  of  the  view  I  have  taken  of  contracts 
made  with  a  receiver,  and  the  duty  of  the  court  in  Sam*— seope 
relation  thereto.      By  those   statutes   the   primary  J^JJJI*"*,^"^!^ 
duty  imposed  upon  the  court  of  chancery  is  that  of  frat  roada. 
winding    up   the  corporation    and    disposing   of  its 
property  for  the  benefit  of  its  creditors.     The  operation  of  the 
railroad  is  obviously  merely  auxiliary  to  that  duty.     Nothing  in 
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the  legislation  justifies  the  retention  of  an  insolvent  railroad  in 
the  hands  of  the  court  for  any  longer  period  than  is  reasonably 
necessary  to  enable  its  assets  to  be  converted  into  money  to  the 
best  account,  in  one  of  the  prescribed  modes,  and  for  the  benefit 
of  those  concerned.  Any  discretionary  power  conferred  on  a 
receiver  must  be  affected  by  this  limitation  on  the  pow6r  of  the 
court.  If,  then,  a  receiver  should  enter  into  a  contract  for  sup- 
plies to  be  furnished  for  a  period  so  extended  as  to  be  mani- 
festly greater  than  required  for  the  performance  of  the  statu- 
tory duty,  and  the  contractor  should  apply  to  the  court  for 
relief,  he  would  properly  be  denied  any  advantage  from  a  con- 
tract which  was,  and  must  have  appeared  to  him  to  be,  unrea- 
sonable. So,  if  a  contract  for  supplies  was  made  for  a  period 
not.  otherwise  unreasonable,  but  it  was  then,  in  fact,  known  to 
the  receiver  and  contractor  that  the  disposition  of  the  railroad 
by  lease  or  sale,  or  its  release  from  the  receivership,  was  immi- 
nent, a  like  result  would  follow.  No  relief  would  be  afforded 
on  a  collusive  contract  detrimental  to  the  trust.  But  if,  in  mak- 
ing such  a  contract,  the  contractor  was  ignorant  that  the  power 
of  the  receiver  was  about  to  be  terminated,  and  proceeded  in 
good  faith  to  prepare  to  perform  the  contract,  then,  although 
the  court  could  not  compel  its  performance,  and  ought  not  to 
award  damages  from  the  fund  for  its  non-performance,  yet,  on 
the  contractor's  claim  for  relief  for  an  injury  suffered  by  the 
miscalculation  or  misconduct  of  the  representative  of  the  trust, 
the  court  ought,  out  of  the  trust  fund,  to  indemnify  him  against 
actual  loss. 

Much  of  the  argument  before, us  was  devoted  to  a  discussion 
of  the  mode  in  which  damages,  resulting  by  the  refusal  of  one 
receiver  of  an  insolvent  railroad  to  perform  a  contract  made  by 
a  previous  receiver,  could  be  properly  claimed  and  judiciously 
ascertained.  Ordinarily  an  action  at  law  for  such 
■^*®'*^**^  damages  is  the  appropriate,  and  indeed  the  peculiar, 
t»^  nff  Am-  fgjYjgjy  ^Yhe  contention  is  that  the  succeeding  re- 
ceiver could  not  be  proceeded  against  at  law  because 
he  is  not  legally  bound  thereupon  either  as  a  maker,  or  as  the 
representative  of  the  maker.  .  In  other  cases  the  court  of  chan- 
cery has  adopted  this  contention,  and  has  entertained  bills  in 
equity  against  the  receiver  in  this  case,  founded  on  the  breach 
of  contracts  made  with  Receiver  Lathrop,  and  have  thereon  as- 
sessed damages  upon  the  ground  that  the  contractor  was  other- 
wise remediless.  Kerr  v.  Little,  39  N.  J.  Eq.  83  ;  42  N.  J.  Eq. 
528.  The  view  taken  of  the  case  before  us  renders  it  unneces- 
sary to  decide  the  question,  and  I  mention  it  only  to  disclaim 
any  inference  that  the  course  of  practice  is  approved.  If  the 
claim  upon  such  a  contract  ought  to  be  determined  in  a  court 
of  law  or  by  >ury,  I  see  no  reason  why  this  right  should  not  be 
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granted,  either  by  giving  leave  to  sue  the  present  receiver  at 
law,  and  by  interdicting  him  from  setting  up  any  defence  on  the 
gpround  that  the  contract  was  not  made  by  him,  and  requiring 
him  to  admit  a  liability  thereon  to  the  same  extent  as  if  it  had 
been  made  by  himself,  or  by  directing  an  issue  at  law  out  of  the 
court  of  chancery. 

It  is  next  necessary  to  examine  the  claims  of  appellants,  and 
to  determine  whether  they  are  of  such  character  as  entitles 
them  to  the  relief  they  claim,  or  to  any  relief.  Appellants  claim 
as  holders  of  various  orders  issued  in  behalf  of  Re- 
ceiver Lathrop,  and  requiring  them  to  deliver  various  cwmi  of  ap- 
materials  for  the  use  of  the  insolvent  railroad  in  his  5Lu^."^*' 
charge.  The  orders  on  which  the  original  petition 
was  filed  were  30  in  number,  but  the  bill  of  particulars  attached 
to  the  petition  now  under  review  omits  three  of  that  number, 
and  presents  only  27  for  consideration.  Of  these  one  was 
dated  January  3,  1880;  six  others  were  dated  April,  1881 ;  five 
others  were  dated  in  various  months  of  the  autumn  of  1881 ;  the 
remainder  were  dated  in  the  early  part  of  1882.  Upon  the  face 
of  each  order  there  is  a  requirement  that  appellants  should  fur- 
nish to  Receiver  Lathrop  certain  specified  materials.  In  many 
cases  the  prices  at  which  the  materials  were  to  be  furnished  is 
not  embraced  in  the  order.  In  but  few  instances  is  any  time 
fixed  in  the  orders  for  the  delivery  of  the  materials.  The 
mode  in  which  these  orders  came  into  the  possession  of  the  ap- 
pellants has  been  detailed  in  the  evidence  of  Edward  W.  Van- 
derbilt,  one  of  the  firm  of  Vanderbilt  &  Hopkins.  Although 
some  doubt  was  originally  expressed  in  the  court  below  as  to 
the  admissibility  of  this  witness  to  testify  to  transactions  which 
he  had  in  behalf  of  his  firm  with  the  deceased  receiver,  the  doubt 
was  finally  resolved  in  favor  of  the  admissibility  of.  that  evi- 
dence, and  no  question  has  been  here  raised  as  to  the  correctness 
of  that  ruling.  It  seems  clear  that  the  statute  on  this  subject 
does  not  exclude  such  evidence,  except  in  cases  where  one  of 
the  parties  sues  or  is  sued  in  a  capacity  of  representative  of  a 
deceased  person.  Hodge  v.  Coriell,  44  N.  J.  L.  456 ;  46  N. 
J.  L.  354.  Upon  Vanderbilt*s  evidence  the  course  of  busi- 
ness pursued  by  the  receiver  with  his  firm  (as  well  as  with  a  pre- 
vious firm,  of  which  Vanderbilt  had  been  a  member,  and  which 
had  been  succeeded  by  the  firm  of  Vanderbilt  &  Hopkins)  was 
as  foliows :  When  materials  of  the  sort  dealt  in  by  these  firms 
were,  in  the  judgment  of  the  receiver,  acting  upon  the  report  of 
the  heads  of  departments  or  other  officers  of  the  road,  or  upon 
his  own  knowledge,  deemed  to  be  likely  to  be  required,  appli- 
cation would  be  made  to  the  firm  then  in  existence  to  fix  a 
price  at  which  such  materials  would  be  furnished  by  it.  If  the 
price  made  was  satisfactory  to  the  receiver,  he  would  agree  to 
85  A.  &  £.  R.  R.  Cas.— 3 
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take  from  said  firm  the  materials  so  required,  at  the  prices 
agreed  on,  and  thereupon  would  direct,  either  personally  or  by 
an  oral  or  written  direction,  or  by  message  sent  through  one  of 
the  firm,  the  .purchasing  agent  in  his  employ,  to  issue  to  the 
firm  a  written  order  stating  in  detail  the  kind  and  amount  of 
the  materials  which  had  been  the  subject  of  the  proposal  on  the 
part  of  the  firm,  and  the  acceptance  of  the  receiver.  Vander- 
bilt's  testimony  respecting  the  general  mode  of  transacting  this 
business,  and  the  particulars  of  the  orders  in  question,  seems  to 
be  so  corroborated  by  the  evidence  of  the  purchasing  agent  and 
other  circumstances  of  the  case,  although  he  testifies  with  re- 
spect to  a  transaction  with  a  deceased  person,  and  his  evidence 
ought  for  that  reason  to  be  scrutinized  with  the  greatest  care. 
I  feel  constrained  to  believe  that  the  transactions  he  has  nar- 
rated are  substantially  those  which  took  place  between  him, 
representing  his  fimi,  and  the  receiver.  If  credence,  therefore, 
be  accorded  to  the  testimony,  as  thus  corroborated,  we  have  the 
receiver  contracting  with  appellants  for  the  sale  and  delivery  of 
certain  articles,  at  specified  prices.  It  does  not  seem  that  the 
time  for  delivery  was  in  general  made,  a  term  of  the  agreement, 
but  it  does  appear  that  the  orders  usually  related  to  the  antici- 
pated needs  of  the  road  for  the  approaching  year  or  season,  a 
fact  apparently  known  to  both  parties.  I  do  not  understand 
from  the  evidence  that  the  orders  were  intended  by  the  parties 
to  form  their  contracts  or  to  be  evidence  of  the  whqle  contract. 
This  seems  clear  from  the  fact  that  many  of  them  entirely 
•omitted  one  term  of  the  contract  of  the  greatest  importance, 
namely,  the  price.  Furthermore,  the  orders  do  not  upon  their 
face  purport  to  be  contracts,  nor  do  they  directly  bind  the  firm 
for  the  delivery  of  the  materials  ordered.  However  injudicious 
and  unbusiness-like  such  transactions  were,  I  think  the  evidence 
shows  that  the  parties  actually  made  oral  contracts  for  the  pur- 
chase and  sale  of  the  materials  specified  in  the  orders,  at  prices 
agreed  on,  but  sometimes  not  expressed  in  the  orders,  and  with- 
out, in  general,  any  specific  agreement  as  to  the  time  of  delivery, 
but  with  knowledge,  on  the  part  of  the  firm,  of  the  time  when 
the  materials  were  to  be  used. 

In  the  court  below  it  seems  to  have  been  concluded  that  the 
evidence  failed  to  establish  completed  contracts  on  the  part  of 
the  receiver.  It  was  suggested  that  the  orders  were  more 
probably  mere  indications,  on  the  part  of  the  receiver,  of  the 

probable  needs  of  the  road  for  the  ensuing  season, 
RAme-Actnai  ^^^  ^^c  benefit  of  the  contractors,  who  might  thus 
contrMta  nere  prepare  themselves  to  make  subsequent  offers  for 
•Btor«dinto.     the  delivery  of  the  materials  when  they  should  be 

needed.  I  am  unable  to  perceive  any  such  indica- 
tion in  the  circumstances.     Many  of  the  orders  were  for  the  de- 
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livery  of  railroad  ties  of  various  sorts,  and  it  seems  clear,  from 
the  evidence,  that,  to  prepare  for  the  delivery  of  such  materials, 
the  ties  had,  to  a  large  extent,  to  be  manufactured.  Moreover, 
many  of  the  orders  required  materials  to  to  be  cut  into  speci- 
fied lengths  and  sizes,  and  there  is  evidence  that,  after  they 
were  so  prepared,  they  were  not  readily  salable  to  other  parties. 
Under  these  circumstances  it  seems  to  me  that  the  orders  them- 
selves furnish  a  strong  proof  that  completed  contracts  between 
the  parties  had  been  made  ;  for  otherwise  the  preparation  of  the 
materials  in  conformity  with  the  terms  of  the  order  would  be  an 
act  of  gross  folly  on  the  part  of  appellants,  because  the  receiver 
might,  at  his  own  will,  refuse  to  buy  the  materials  when  pre- 
pared. On  the  other  hand,  it  seems  equally  absurd  for  the  re- 
ceiver, after  issuing  such  orders,  to  remain  in  ignorance  whether 
he  would  be  able  or  not  to  procure  the  articles  ordered  as  they 
should  become  necessary.  All  these  circumstances  seem  to  me 
most  persuasive  evidence  that  actual  contracts  were  entered  into 
between  the  parties  for  the  materials  specified  in  the  various 
orders.  That  the  course  taken  was  unbusiness-like,  and  not 
such  as  should  be  adopted,  must  be  admitted ;  but  the  evidence, 
in  my  judgment,  clearly  establishes  that  such  a  course  was 
taken. 

Assuming  these  to  be  contracts  for  the  sale  of  goods,  each  of 
them  being  for  a  price  above  $30,  they  are  affected  by  the  pro- 
visions of  section  6  of  the  statute  of  frauds.  But  the  bill  of 
particulars  claims,  and  the  evidence  shows,  that,  upon 
each  of  the  orders  indicating  the  materials  which  ContrMta  an 
were  the  subject  of  these  contracts,  except  four,  2J^iJ|*^|J" 
some  part  of  the  materials  has,  within  the  true  mean-  tnmdM. 
ing  of  that  section,  been  accepted  and  actually  re- 
ceived by  the  buyer.  Such  acceptances  and  receipts  occurred 
both  during  the  lifetime  of  Receiver  Lathrop  and  after  the  ap- 
pointment of  Receiver  Dittle.  The  latter  emphatically  denies 
that  he  had  any  personal  knowledge  that  the  materials  accepted 
were  delivered  on  account  of  these  contracts.  But  the  contracts 
had  been  entered  into  with  his  predecessor  as  the  representative 
of  the  property.  He  had  succeeded  to  that  representation. 
Acceptance,  as  contemplated  by  the  section  in  question,  may  be 
the  act  of  an  agent  having  authority  for  that  purpose.  Browne, 
Stat.  Fr.  §327;  Outwater  v.  Dodge,  6  Wend.  397;  Allard  ^. 
Greasert,  61  N.  Y.  i  ;  Barkley  v.  Railroad,  71  N.  Y.  205  ;  Snow 
-z/.  Warner,  10  Mich.  132;  Sinimons  v.  Humble,  13  C.  B.  (N.  S.) 
258;  Morton  v.  Tibbett,  15  Ad.  &.  E.  (N.  S.)  428;  Bushel  v. 
Wheeler,  8  Jur.  532 ;  69  E.  C.  L.  442.  Both  of  the  receivers, 
the  evidence  shows,  had  officers  and  agents  charged  with  the 
duty  of  examining  materials  offered,  certifying  to  their  being 
proper   to  be  received,   and  receiving  such  materials.      Such 
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agents  did  examine  the  materials  offered,  did  certify  to  their 
correctness,  and  did  actually  receive  them.  The  orders  in  ques- 
tion were  on  record  in  a  book  kept  by  one  officer  of  the  re- 
ceiver; the  bill  rendered  with  each  delivery  specified  upon 
which  order  the  delivery  was  made ;  the  certificates  of  correct- 
ness were  put  upon  or  appended  to  these  bills ;  and  it  may  be 
added  that  in  very  many  instances  the  bill  so  made  and  certified 
was  paid  by  the  disbursing  agent  of  the  receiver.  It  would  be 
disastrous  in  the  extreme,  to  the  operation  of  an  insolvent  rail- 
road, if  contracts  in  existence  at  the  time  of  the  departure 
from  office  of  one  receiver  by  death,  resignation,  or  dismissal, 
and  the  advent  of  a  new  receiver,  must  be  held  to  be,  ipso  facto^ 
at  an  end,  and  that  no  contracts  are  thenceforth  to  bind  or 
benefit  the  fund  except  such  as  should  be  made  or  ratified  by 
the  new  receiver.  Such  an  adjudication  would  deprive  receivers 
of  the  power  to  obtain  fair  contracts.  Nor  is  there  any  reason 
for  such  a  doctrine.  Those  contracts  are  not  personal,  but  rep- 
resentative. They  are  designed  to  bind,  and  may  well  bind,  the 
fund,  not  only  through  the  receiver  who  makes  them,  but 
also  through  the  receiver  who  succeeds  to  his  responsibilities 
and  duties.  Upon  these  grounds  I  do  not  think  it  can  be 
doubted  but  that  the  acts  of  these  agents  or  receivers,  which 
would  affect  them  individually  if  the  contracts  had  been  made 
in  that  character,  will  thus  bind  the  fund  which  was  repre- 
sented by  these  receivers.  I  have  thus  been  led  to  the  con- 
clusion that  completed  contracts  existed  between  Receiver 
Lathrop,  representng  the  fund,  and  appellants,  which,  though 
not  expressed  in  writing  nor  signed  by  the  person  to  be 
charged,  are  yet  enforceable  contracts,  because  some  parts  of  the 
materials,  which  were  the  subject  of  such  contracts,  have  been  ac- 
cepted and  received,  and  that  such  contracts  bind  the  fund, 
through  the  present  receiver  as  its  representative. 

The  orders  on  which  no  delivery  was  made,  as  shown  in  the 
bill  of  particulars,  are  Nos.  1786,  2173,  2175,  and  2176.  The 
contracts  which  thus  existed,  and  were  in  the  course 
riSiit"to*rJ-  ^^  performance  by  appellants,  were,  after  a  time,  re- 
quire perform-  pudiated  by  Receiver  Little,  and  deliveries  tendered 
Anre  of  iBez.  thereon  were  rejected.  It  becomes  necessary,  there- 
J^J^  ***'  fore,  to  determine,  on  the  principles  before  stated, 
whether  appellants  had  a  right  to  require  their  per- 
formance, or  now  have  a  right  to  redress  for  their  non-perform- 
ance. A  defence  to  appellant's  claims,  made  prominent  in  re- 
spondent's answer,  was  that  they  had  been  settled  by  an  accord 
and  satisfaction  between  the  parties.  The  weight  of  evidence, 
in  my  judgment,  in  the  settlement  set  up,  did  not  include  the 
claims  in  question.  There  is  nothing  to  justify  the  belief  that 
the  contracts  in  question  in  this  case  were  fraudulent  or  collu- 
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sive.  Nor  can  I  perceive  sufficient  ground  to  charge  appellants 
with  a  knowledge  of  their  being  unreasonable  or  improvident. 
It  is  true  that  several  of  the  contracts  under  which  they  make 
claim  have  remained  unperformed  for  a  long' period  of  time,  but 
there  is  nothing  to  show  that  this  delay  was .  contemplated  by 
the  parties  or  included  in  the  terms  of  their  contracts.  As  to 
•  the  contracts  made  during  the  late  fall  of  1881  and  the  early 
winter  of  1882,  it  appears  in  the  case  thaCt  on  January  27,  1882, 
the  Central  R.  Co.  petitioned  the  chancellor  for  the  discharge 
of  the  receiver  and  the  return  of  the  road  to  the  company,  on 
the  ground  that  it  was  no  longer  insolvent.  To  that  petition 
the  receiver  filed  an  answer,  and  the  proceeding  was  pending  at 
his  death.  It  thus  appears  that  within  a  few  weeks  after  the  re- 
ceiver had  entered  into  contracts  with  appellants  for  large 
amounts  of  materials,  aggregating  in  price  several  hundred 
thousand  dollars,  the  condition  of  the  insolvent  corporation  was 
conceived  to  be  such  as  to  justify  an  application  to  relieve  it 
from  insolvency.  But  I  find  nothing  in  the  evidence  justifying 
the  belief  that  the  appellants  had  any  knowledge  of  this  con- 
ditions of  affairs.  On  the  contrary,  Vanderbilt,  who  transacted 
the  business  with  the  receiver,  testifies  that  he  knew  nothing  of 
the  application,  and  had  no  intimation  that  it  was  about  to  be 
made.  If  such  knowledge  had  been  shown,  a  serious  question 
would  have  been  raised  as  to  the  bona  fides  of  his  conduct  in 
entering  into  contracts  of  such  magnitude  at  such  a  time.  It 
may  be  added  that  the  subsequent  history  of  the  proceedings, 
as  it  appears  in  this  case,  clearly  indicates  that  the  road  was  not 
ready  to  be  relieved  from  the  control  of  the  court  and  the  re- 
ceiver, and  it  was  in  fact  continued  in  the  hands  of  Receiver 
Little  for  a  long  period. 

A  careful  scrutiny  of  the  evidence  has  finally  convinced  me 
that  these  contracts,  on  the  part  of  Receiver 
Lathrop,  were,  under  the  circumstances,  so  ill  ad-  Same-RefnMi 
vised  and  injudicious  as  to  be  properly  considered  }?  *''^'  ^^' 
and  dealt  with  as  improvident.  At  the  time  they  prop*"^* 
were  made,  the  road  had  been  in  his  hands  for  more 
than  four  years.  It  must  have  been  apparent  that  the  time  was 
rapidly  approaching  when  the  trust  must  be  wound  up,  either 
by  the  road  becoming  solvent  or  by  its  disposition  for  the  pay- 
ment of  its  indebtedness.  Some  of  the  orders  were  made  after 
the  i>etition  for  the  discharge  of  the  receiver  had  been  filed. 
Moreover,  assuming  that  the  receiver  calculated  that  the  road 
would  remain  in  his  hands  for  the  ensuing  year,  over  which  these 
contracts  were  evidently  designed  to  extend,  the  weight  of  the 
evidence  is  that  the  materials  contracted  for  were  largely  in  ad- 
vance of  the  real  needs  of  the  road,  or  of  any  needs  which  might 
be  reasonably  anticipated.     The  result  is  that  the  refusal  to  di- 
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rect  Receiver  Little  to  continue  to  perform  these  contracts  was 
correct,  and  appellants  cannot  claim  any  redress  by  way  of 
damages  for  their  non-performance.  Are  they,  then,  remediless  ? 
If  entitled  to  any  relief,  the  general  prayer  in  the  petition  will 
Appeiiuto  justify  such  relief  being  accorded  to  them.  As  be- 
not  renedi-  fore  remarked,  there  is  nothing  in  the  evidence  to 
lew.  show  that  appellants  had  any  notice  of  the  improvi- 

dent character  of  the  contracts.  Nor  do  I  think  that  there  is 
anything  to  justify  the  conclusion  that  the  contracts  were  not 
made  in  good  faith.  It  is  true  that  the  materials  contracted  for 
were  of  enormous  amount  and  value,  but  it  is  equally  true  that 
the  materials  needed,  and,  indeed,  actually  used,  in  the  con- 
tinued operation  of  the  railroad,  were  enormous  in  amount  and 
value.  Whether  such  materials  as  were  contracted  for  would  be 
needed,  was,  to  some  extent,  a  question  of  judgment.  Looking 
at  the  circumstances  as  afterwards  developed,  the  learned  vice- 
chancellor  concluded  that  the  orders  were  in  excess  of  any  needs 
that  might  be  reasonably  anticipated.  This  court,  on  review, 
finds  that  conclusion  sustained  by  the  weight  of  evidence.  But 
the  discrepancy  between  what  needs  might  have  been  reason- 
ably anticipated  and  the  orders  given  is  not  so  gross  as  to  jus- 
tify an  inference  of  fraud  or  bad  faith.  It  may  all  be  well  at- 
tributed to  neglect  in  obtaining  information  as  to  such  needs,  or 
to  the  exercise  of  a  careless  and  ill  advised  judgment  of  the  re- 
ceiver. When  Receiver  Little  refused  to  perform  these  con- 
tracts, appellants  had  expended  considerable  sums  of  money  in 
preparations  for  carrying  out  the  contracts  on  their  part.  Ma- 
terials which  they  had  prepared,  and  which  they  tendered  for 
delivery,  were  rejected  ;  preparations  for  getting  out  materials, 
which  were  to  be  tendered  for  delivery  on  the  contracts,  had 
considerably  progressed.  It  was,  of  course,  the  duty  of  appellants 
to  take  every  reasonable  precaution  to  preserve  themselves  from 
loss.  But  if,  after  taking  every  reasonable  precaution  for  that  pur- 
pose, they  have  been  left  out  of  pocket  by  their  attempt  in  good 
faith  to  carry  out  these  contracts,  I  think  they  are  entitled  to  be 
made  whole  therefor.  They  will  not  be  entitled  to  damages, 
nor  to  such  profits  as  they  would  have  made  if  the  contracts  had 
been  enforced  or  carried  out ;  but  they  will  be  entitled  to  be 
made  whole  for  such  loss  as  •shall  have  fairly  fallen  upon  them 
by  reason  of  such  acts  as  they  did  in  preparing  to  perform  these 
contracts,  up  to  the  time  the  contracts  were  repudiated.  For 
such  amount  they  should  be  compensated  out  of  the  fund.  My 
examination  of  the  evidence  convinces  me  that  the  amount  of 
such  compensation  cannot  be  properly  ascertained  and  adjudi- 
cated by  this  court,  and  it  seems  necessary  to  remand  the  case 
to  the  court  below  for  further  proceedings.  In  my  judgment, 
so  far  as  this  point  is  concerned,  the  decree  below  should  be 
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reversed,  and  a  decree  made  establishing  the  right  of  appellants 
to  the  measure  of  relief  before  described,  with  directions  that 
the  amount  of  the  compensation  to  which  they  will  be  entitled 
shall  be  ascertained  either  by  rehearing  or  by  a  reference  upon 
the  testimony  already  taken,  and  such  additional  testimony  as 
the  parties  may  produce. 

It  remains  to  consider  whether  the  decree  below  is  erroneous 
in  rejecting  the  claim  of  appellants  for  relief,  in  respect  to  the 
commissions  for  their  services  in  purchasing  ties  for  cuinn  ibr 
the  road,  pursuant  to  an  alleged  agreement  with  Re-  coMMimioMon 
ceiver  Lathrop.  The  rejection  was  put  upon  the  P»r«'»*»w« 
ground  that  appellants  had  failed  to  make  sufficient  proof  of 
any  bargain  between  them  and  that  receiver,  for  such  commis- 
sions. Upon  examination  of  the  evidence  on  this  subject,  I  can- 
not say  that  the  conclusion  reached  below  appears  to  be  so 
clearly  wrong  that  it  ought  to  be  reversed.  The  decree  in  this 
respect  must  stand. 

Appellants  will  be  entitled  to  the  costs  in  this  court.     Unani- 
mously reversed. 

DixON,  J.  (concurring). — I  think  that  the  decree  appealed  from 
should  be  reversed,  but  not  for  the  reasons  stated  in  the  opinion 
of  the  majority  of  this  court.    The  statute  under  which  Receiver 
Lathrop  was  acting  provides  "  that  whenever  any  in- 
corporated railroad  company  in  this  State  shall  be-  *•««*▼«*'• 
come  insolvent,  and  the  property  of  such  company  f^  rtautl. 
shall  have  passed  into  the  hands  of  a  receiver,  by 
order  of  the  chancellor,  .  .  .  the  receiver  shall  and  he  is  hereby 
empowered  to  operate  said  raikoad  for  the  use  of  the  public, 
subject  at  all  times  to  the  order  of  the  chancellor ;  and  all  ex- 

} senses  incident  to  the  operation  of  said  railroad  shall  be  a  first 
ien  upon  the  receipts,  to  be  paid  before  any  other  incumbrance 
whatever."  I  regard  this  law  as  conferring  directly  upon  the 
receiver  the  power  to  operate  the  railroad  in  his  possession,  and 
consequently  to  make  all  contracts  necessary  for  its  operation. 
AUthough,  in  the  exercise  of  this  power,  the  receiver  is  subject 
to  the  order  of  the  chancellor,  yet  the  power  is  derived,  not  from 
the  chancellor,  but  from  the  statute,  and  unless  there  is  some 
order  of  the  chancellor  to  curtail  it,  the  power  is  as  broad  as  the 
terms,  of  the  act  make  it.  I  see  no  adequate  reason  for  placing 
this  power  upon  a  footing  different  from  that  upon  which  deri- 
vative powers  to  contract  stand  generally,  and  I  therefore  think 
that  all  dealings  of  the  receiver,  which  have  the  form  of  con- 
tracts, which  are  free  from  fraud,  and  which  are  within  the  scope 
of  his  statutory  power,  are  valid  contracts,  and  possessed  of  the 
usual  incidents  of  contracts.  The  petition  in  the  present  case 
sets  up  no  equitable  grounds  for  substantial  relief,  but  relies 
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Upon  the  dealings  between  the  petitioners  and  the  receiver  as 
legal  contracts.  Whether  such  contracts  were  made,  whether 
they  were  broken  by  the  receiver,  and  what  damage  should  be 
awarded  to  the  petitioners  as  compensation  for  such  breaches, 
are  legal  questions  which  should  be  settled  in  actions  at  law,  ac- 
cording to  legal  rules.  I  think,  therefore,  the  chancellor  should 
have  directed  such  actions  to  be  brought,  and  if  there  was  any 
technical  difficulty  in  the  way  of  maintaining  them  against  Re- 
ceiver Little,  who  succeeded  Receiver  Lathrop  (which  I  do  not 
believe),  he  should  have  directed  Receiver  Little  to  waive  the 
objection.  To  hold  that  receivers  of  this  class  must  go  into  the 
market  for  railroad  supplies,  with  the  understanding  that  the 
fairness  of  their  contracts  must  be  demonstrable  to  the  chancel- 
lor whenever  they  are  brought  into  question,  or  else  they  will 
not  be  obligatory  upon  the  receivers,  or  with  the  understanding 
that,  on  breach  by  the  receivers  of  their  contracts,  the  contract- 
ing parties  shall  only  be  indemnified  against  actual  loss,  and  shall 
not  have  such  damages  as  they  would  be  entitled  to  recover 
from  other  delinquent  purchasers,  seems  to  me  to  be  a  doctrine 
without  solid  foundation  either  in  reason  or  policy. 
Unanimously  reversed. 

Change  of  Incumbent  in  Office  of  Receiver— Effect  on  Status  of  Clainns 
Arising  During  Receiversliipi — £x  parte  Brown,  9  Am.  &  Eng.  R.  R.  Gas. 
723. 


Sage  v.  Memphis  aKd  Little  Rock  R.  Co. 
Memphis  and  Little  Rock  R.  Co.  v.  Sage. 

(125  u,  5.  361.) 

Insolvency — Appointment  of  Receiver — Discretion  of  Court. — It  is  within 
the  discretion  of  the  court  to  appoint  a  receiver  of  an  insolvent  cor- 
poration on  the  application  of  a  judgment  creditor,  although  such  credi- 
tor may  not  have  sued  out  an  execution  upon  his  judgment,  and  have 
obtained  a  return  nulla  bona,  when  the  petition  contains  allegations  that 
the  suing  out  of  execution  upon  such  judgment  would  cause  useless  ex- 
pense and  delay,  and  result  in  no  benefit ;  that  the  property  is  mortgaged, 
and  if  sold  under  the  mortgage  would  be  sacrificed  at  nominal  aifiounts; 
that  a  large  p)art  of  the  bonds  secured  by  the  mortgagees  beinp^  due  and 
unp^aid.  the  trustees  would  interfere  with  the  sale  of  any  part  otthe  prop- 
erty under  execution  by  the  plaintff,  and  that  if  the  company's  property 
was  held  together  and  carefully  used  in  the  transportation  ot  passengers 
and  freight,  it  would  produce  a  large  income  sufficient  to  pay  all  operating 
expenses  and  necessary  repairs,  leaving  each  year  a  large  surplus  to  pay  off 
and  discharge  plaintiff's  debts. 

Same — Surplus  in  Receiver's  Hands— Rights  of  Creditorsi— If  the  trustees 
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under  a  mortgage  to  secure  the  bondholders  of  a  railroad  corporation, 
fail  to  make  any  claim  in  proceedings  for.  the  appointment  of  a  receiver,  to 
the  funds  in  the  hands  of  such  receiver,  any  surplus  arising  from  the 
receiver's  management  is  payable,  not  to  such  trustees,  but  to  an  unsecured 
<:reditor  at  whose  suit  the  receiver  was  appointed. 

Same— Claim  by  Creditor — Validity. — If  a  creditor  at  whose  instance  the 
receiver  of  an  insolveiU  corporation  has  been  appointed,  has  acquired  his 
claim  by  the  acceptance  of  an  offer  to  purchase  a  promissory  note,  and 
after  it  had  been  transferred  by  indorsement,  he  came  under  a  legal  obli- 
gation to  pay  wliat  he  agreed  upon  as  the  purchase  price,  the  TsLCt  that 
such  price  has  not  been  paid  does  not  in  any  way  affect  his  claim  upon 
the  funds  in  the  hands  of  receiver. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  Court  of  Arkansas. 

The  decree  from  which  these  appeals  are  taken  relates  to  the 
distribution  of  a  fund  in  the  registry  of  the  circuit  court  arising 
from  the  operation,  by  its  receiver,  of  the  Memphis  &  Little 
Rock  R.  Co.  (as  reorganized).  The  decree  directed  it  to  be 
paid  to  the  surviving  trustees  in  a  certain  mortgage  executed 
by  that  company,  fgr  distribution  among  the  beneficiaries  under 
said  mortgage.  Sage  and  the  railroad  company  each  complain 
■of  that  decree ;  the  former  insisting  that  the  money  should  have 
been  applied  in  satisfaction  of  a  judgment  obtained  by  him 
against  the  company,  while  the  latter  insisted  that  it  was  entitled 
to  receive  it. 

The  history  of  the  claims  of  the  respective  parties  is  as 
follows : 

On  the  24th  day  of  June,  1882,  the  Memphis  &  Little  Rock 
R.  Co.  (as  reorganized)  in  an  action  brought  by  Russell  Sage,  on 
that  day,  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Arkansas,  confessed  judgment  in  his  favor  for  the  sum 
of  one  hundred  and  twenty-five  thousand  nine  hundred  and 
twenty-one  dollars  and  thirteen  cents,  that  sum  being  the  aggre- 
gate amount,  principal,  and  interest,  of  a  demand  note  for 
$115,479.03  executed  by  that  company,  June  20,  1882,  to  the 
president  of  the  Missouri  Pacific  R.  Co.,  and  indorsed  by  him  to 
Sage,  and  of  another  note  of  $10,000  held  by  the  latter  against 
the  same  defendant. 

On  the  same  day  on  which  this  judgment  was  entered,  Sage 
commenced  in  the  chancery  court  of  Pulaski  county,  Arkansas, 
a  suit  in  equity  against  the  ^Memphis  &  Little  Rock  R.  Co.  (as 
reorganized).  The  bill,  after  setting  out  the  judgment,  alleged 
that  the  entire  tangible  property  of  the  company  consisted  of 
its  railroad — extending  from  its  junction  with  the  St.  Louis,  Iron 
Mountain,  and  Southern  Railroad,  through  the  counties  of  Pu- 
laski, Lonoke,  Prairie,  Monroe,  St.  Francis,  and  Crittenden  to 
the  Mississippi  river — an  inclined  track  used  to  transfer  its  rolling 
stock  across  that  river  to  Memphis,  a  steamboat,  certain  lands, 
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and  depot  in  that  city,  locomotives,  cars,  and  other  property,  such 
as  are  usually  employed  in  the  management  of  a  railroajd  ;  that 
the  defendant  by  deed  of  May  i,  1877,  duly  recorded,  mortgaged 
its  property  to  trustees  to  secure  the  payment  of  bonds,  amount- 
ing to  $250,000,  and  maturing  in  instalments,  of  $50,000  each,  on 
the  first  day  of  May  in  the  years  1879  ^^  1883,  inclusive,  of 
which  instalments  four  were  then  due  and  unpaid  ;  that  by  deed 
of  May  2,  1877,  duly  recorded,  defendant  mortgaged  its  prop- 
erty, rights,  and  franchises  of  every  description  to  secure  the 
payment  of  other  bonds  with  coupons  attached,  amounting  to 
$2,600,000,  payable  July  i,  1907,  and  bearing  interest,  after  July 
I,  1882,  at  the  rate  of  eight  per  cent  per  annum  ;  that  both  of 
said  mortgages  authorized  the  trustees  to  take  possession  of  and 
sell  the  mortgaged  property  upon  the  non-payment  of  any  of 
the  bonds  or  interest  at  maturity;  that  the  aggregate  amount 
of  the  mortgages  exceeded  the  salable  value  of  the  property  and 
franchises  of  every  description  owned  by  the  company,  or,  at 
least,  the  sum  for  which  they  would'sell  under  execution  ;  that 
by  reason  of  the  existence  of  the  mortgages  no  bidders  could  be 
found  at  more  than  nominal  amounts  for  the  property ;  that  a 
large  part  of  the  bonds  secured  by  the  mortgages  being  due  and 
unpaid,  the  trustees  would  interfere  with  the  sale  of  any  part  of 
the  property  under  execution,  if  the  plaintiff  should  attempt,  in 
that  mode,  to  enforce  payment  of  this  judgment ;  and  that  for 
these  reasons  the  suing  out  of  execution  upon  such  judgrrient 
would  cause  useless  expense  and  delay,  and  result  in  no  benefit 
whatever  to  plaintiff. 

The  plaintiff  also  alleged  that  if  the  company's  property  was 
held  together,  and  carefully  used  in  the  transportation  of  passen- 
gers and  freight,  it  would  produce  a  large  income,  sufficient  to 
pay  all  operating  expenses  and  necessary  repairs,  leaving  each 
year  a  large  surplus  to  pay  off  and  discharge  plaintiff  s  debt ; 
that  such  income  could  be  made  only  by  working  the  property 
as  a  unit,  for  purposes  of  transportation;  consequently,  the 
seizure  and  sale  of  it,  or  of  any  material  part  thereof,  would 
destroy  its  capacity  to  produce  such  income,  without  benefit  to 
the  plaintiff,  and  at  the  same  time  incommode  the  public  by 
destroying  the  use  of  the  road  in  the  manner  contemplated  by 
the  State. 

The  bill  further  alleged  that  the  company  had  hitherto  failed 
and  refused  to  apply  its  surplus  income  to  the  payment  of  its 
debts,  and  unless  prevented  would  continue  in  that  course,  and 
apply  its  surplus  to  other  uses  to  his  great  injury  and  loss. 

The  relief  asked  was  that  the  court  take  possession  of  and 
operate  the  road,  by  a  receiver,  and,  in  that  manner,  seize  upon 
the  only  means  in  reach  of  the  law  for  satisfying  the  plaintiff's 
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demands ;  such  relief  to  be  subject  to  all  the  rights  and  equities 
of  the  holders  of  bonds  or  of  said  trustees. 

The  railroad  company  appeared  and  waived  notice,  and  the 
court  being  of  opinion  that  the  relief  asked  was  necessary,  for 
the  protection  of  the  plaintiff's  interests  and  rights,  E.  K.  Sibley 
was  appointed  receiver.  He  was  directed  to  take  possession  of 
the  entire  railroad,  with  the  inclines,  connections,  tracks,  depots, 
rolling-stock,  books,  papers,  and  all  other  property  of  the  com- 
pany of  every  kind.  The  company  was  ordered  to  surrender 
possession  and  the  receiver  directed  to  op<?rate  the  railroad,  in 
the  usual  manner,  in  the  carriage  of  passengers,  freights,  and  ex- 
press matter,  keeping  account  of  all  receipts  and  expenses,  and 
making  report  of  all  his  acts  and  doings,  as  might  be  required. 
Such  surrender  was  made,  and  possession  was  taken  by  the  re- 
ceiver. 

John  L.  Farwell  and  Robert  K.  Dow,  as  stockholders  of  the 
company,  respectively  intervened,  October  14,  1882,  and  No- 
vember I,  1882,  as  defendants,  and  assailed  the  proceeding  in 
which  the  receiver  was  appointed  as  being  merely  a  financial 
expedient,  by  which  Sage  and  others  could  make  a  successful 
speculation  in  the  stocks  and  securities  of  the  company.  They 
charged  that  the  company  was  not  really  indebted  to  Sage  in 
any  sum,  and,  among  other  things,  they  asked  that  he  be  en- 
joined from  prosecuting  his  judgment,  and  that  the  receiver  be 
discharged.  On  the  loth  of  November,  1882,  they  filed  their 
respective  petitions  for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States,  and  it  was  so  removed. 

On  the  1st  of  December,  1883,  Dow  and  many  others,  hold- 
ing judgments  rendered  by  default  upon  preferred  mortgage 
and  general  mortgage  coupons,  filed  their  claims.  These  judg- 
ments aggregated  nearly  $200,000.  Two  days  thereafter,  De- 
cember 3,  1883,  an  order  was  entered  requiring  the  receiver  at 
once  to  surrender  to  the  railroad  company  all  the  property  of 
whatever  kind  in  his  custody  as  receiver ;  to  pay  out  of  the 
money  in  his  hands  all  sums  and  dues  authorized  by  the  order 
appointing  him  ;  to  retain  the  balance  subject  to  the  order  of 
the  court ;  and  to  make  full  report  of  his  acts,  showing  what 
moneys  he  had  received  and  for  what  purpose  they  had  been 
expended.  The  order  declared  that  the  railroad  and  other 
property  in  the  hands  of  the  receiver  were  delivered  to  the  de- 
fendant only  upon  ^the  condition — to  which  it  assented — that 
it  assume  all  the  liabilities  of  the  receiver  and  agree  to  pay  and 
discharge,  out  of  the  property  or  its  income,  all  demands  which 
might  be  legally  established  by  judgment  against  the  receiver ; 
in  default  whereof  the  court  might  retake  possession,  and,  by 
proper  order,  enforce  the  payment  of  such  judgments. 

On  the  1 2th  day  of  February,  1884,  ^^^  receiver  filed  a  report 
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secured  by  the  same  mortgage,  who  had  not  obtained  judg- 
ments for  the  amount  of  their  unpaid  coupons. 

JVa^er  Swayne  for  Sage,  and  for  Memphis  and  Little  Rock 
R.  Co. 

U.  M,  Rose  for  the  trustee. 

Harlan,  J. — ^We  do  not  understand  upon  what  principle  the 
court  below  held  that  the  trustees  in  the  mortgage  of  May  i, 
i877j  were  entitled,  as  against  both  the  mortgagor  company 
and  Sage,  to  claim  the  net  earnings  of  the  road  during  the 
receivership.  The  latter  was  a  judgment  creditor  of  the  com- 
pany, and  it  was  at  his  instance,  in  a  suit  commenced  by  him, 

that  its  property  was  put  in  the  hands  of  a  receiver. 
amhiuiMit  ^^*^  ^^^  done  because  in  the  opinion  of  the  court  the 
of  receUer-  appointment  of  a  receiver  was  necessary  **to  protect 
EqnUy  jurii-    plaintiff's  interests  and  rights."     If  the  grounds  set 

forth  in  the  bill  were  not  sufficient  to  justify  the  ap- 
pointment of  a  receiver,  they  were  ample  to  give  a  court  of  equity 
jurisdiction  to  do  so.  In  Union  Trust  Co.  v.  Illinois  Midland 
Co.,  117  U.  S.  434,  458,  the  court  said:  "The  co-plaintiffs  with 
Hervey  were  judgment  creditors  of  the  Paris  and  Decatur 
Company,  with  executions  returned  unsatisfied.  The  bill  set 
out  the  precarious  condition  of  all  the  property  held  and  used 
by  the*  Illinois  Midland  Company,  and  the  necessity  for  a 
receiver,  in  the  interest  of  all  the  creditors  of  all  four  of  the 
corporations^  to  prevent  the  levy  of  executions  on  such  property; 
and  it  prayed  for  a  judicial  ascertainment  and  marshalling  of  all 
the  debts  of  all  the  corporations,  and  their  payment  and  adjust- 
ment, as  the  respective  rights 'and  interests  of  the  creditors 
might  appear,  and  for  general  relief.  The  plaintiffs  set  forth 
that  they  represented  a  majority  of  the  stock  in  all  the  corpora- 
tions. This  bill  was  quite  sufficient  to  enable  a  court  of  equity 
to  administer  the  property  and  marshal  the  debts,  including 
those  due  the  mortgage  bondholders,  making  proper  parties 
before  adjudging  the  merits." 

In  the  present  case,  it  is  true,  Sage  did  not  sue  out  execution 
upon  his  judgment  and  have  a  return  of  nulla  bona.     But  that 

point  has  become  immaterial.  The  railroad  company 
SnUgontes-  made  no  such  objection  at  the  time  the  receiver  was 
teriai-Ap-  appointed.  Besides,  suing  out  an  execution  would, 
poiBtment  of  according  to  the  facts  and  the  admission  of  the 
pmer'  parties,  have  been  an  idle  ceremony,  causing  useless 

expense,  and  bringing  no  real  benefit  to  the  plaintiff. 
It  is  true,  also,  that  Sage  dicj  not  sue  in  behalf  of  all  the  credi- 
tors of  the  company  or  of  such  as  might  come  in  and  contribute 
to  the  expense  of  the  litigation.  He  was  not  bound  to  pursue 
that  course.     It  was  his  privilege,  under  the  law,  to  sue  for  his 
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own  benefit,  and  it  was  within  the  power  of  the  court,  for  his 
protection  as  a  judgment  creditor,  to  place  the  property  of  the 
debtor  company  in  the  hands  of  a  receiver,  for  administration 
under  its  orders.  We  do  not  mean  to  say  that  a  single  judg- 
ment creditor  or  any  number  of  such  creditors  of  a  railroad 
company  are  entitled,  as  matter  of  right,  to  have  its  property 
put  in  the  hands  of  a  receiver,  merely  because  of  its  failure  or 
refusal  to  pay  its  diebts.  Whether  a  receiver  shall  be  appointed 
is  always  a  matter  of  discretion,  to  be  exercised  sparingly  and 
with  great  caution  in  the  case  of  quasi  public  corporations 
operating  a  public  highway,  and  always  with  reference  to  the 
special  circumstances  of  each  case  as  it  arises.  All  that  we  say 
in  this  connection  is  that,  under  the  circumstances  presented  in 
this  case,  the  appointment  of  the  receiver  was  within  the  power 
of  the  court.  The  order  appointing  him  and  directing  him  to 
operate  and  manage  the  property  was  not  a  nullity. 

But  it  is  contended  that  the  suit  instituted  by  Sage  was  col- 
lusive and  an  imposition  upon  the  court ;  that,  as  held  by  the 
circuit   judge,   when   the   receiver  was   discharged,  co11mIt«»«m 
after  having  served  seventeen  months,  and  the  prop-  of  Si«e'i  soit 
erty  was  turned  over  to  the  company  the  process  — iM»k*»»«of 
of  the  court  was  not  used  "  in  good  faith  to  collect  "^ 
complainant's  judgment,  but  as  a  means  of  placing  the  property 
and  business  of  a  railroad  company  in  the  hands  of  the  court, 
to  be  managed  through  a  receiver,  to  the  end  that  the  defend- 
ant may  not  be  subject  to  suits  in  the  ordinary  course  of  judicial 
proceedings,  and  in  order  to  enable  the  plaintiff  and  defendant, 
by  agreement  between  them,  through  the  receiver,  to  apply  all 
the  earnings  of  the  road  during  a  series  of  years  to  the  improve- 
ment and  betterment  of  the  property ;  "  and  that,  consequently, 
the  proceeding  was  not,  in  fact,  an  adversary  one.    5  McCrary, 
643,  647;   18  Fed.  Rep.  571,  573.     Whether  this  characteriza- 
tion of  that  proceeding  be  just  or  not,  it  is  not  necessary  in  the 
present  case,  and  in  the  view  we  take  of  it  to  determine.     For 
if  it  be  just,  the  court  below  applied  the  proper  remedy  for  the 
abuse  of  its  process,  that  is,  it  discharged  the  receiver  and 
-turned  the  property  back  to  the  possession  and  control  of  the 
company,  which,  in  the  view  taken  of  the  facts  by  the  circuit 
judge,   ought  never  to  have  been  disturbed.     And  the  court 
proceeded,  as  was  its  duty,  to  dispose  of  the  net  earnings  of  the 
property,  while  under  the  management  of  its  officer,  acting 
under  its  directions.  „   ^ 

Tj.j.j-t        .  ...  ••  >»j  Tmgtees  doc 

But  did  the  imposition,  if  any,  practised    upon  Mituied  to  de- 
the  court,  inducing  it  to   appoint  a  receiver  when  mandearniuys 
one  would  not  have   been   appointed  had  it   been  ^"^Jjj^* 
aware  of  the  exact  situa  tion,  add  anything  to  the  legal 
or  equitable  rights  of  the  trustees  in  the  mortgage  executed  by 
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the  railroad  company?  Had  the  receiver  never  been  ap- 
pointed, and  had  the  railroad  company  operated  the  property 
just  as  the  receiver  did,  producing  the  same  amount  of  net 
earnings  that  were  in  the  hands  of  the  receiver,  at  the  time  of 
his  discharge,  would  the  trustees  in  the  mortgage  of  May  i» 
1877,  have  been  entitled  to  demand  that  such  earnings  be  paid 
over  to  them  ?  Clearly  not.  "  It  is  well  settled,"  this  court 
said  in  Dow  v.  Memphis  and  Little  Rock  R.  Co.,  124  U.  S.  652, 
654;  s.  c,  33  Am.  &  Eng.  R.  R.  Cas.  12,  "that  the  mortgagor  of 
a  railroad,  even  though  the  mortgage  covers  income,  cannot  be 
required  to  account  to  the  mortgagee  for  earnings,  while  the 
property  remains  in  his  possession,  until  a  demand  has  been 
made  on  him  therefor,  or  for  a  surrender  of  the  possession 
under  the  provisions  of  the  mortgage.  That  is  the  effect  of  what 
was  decided  by  this  court  in  Galveston  Railroad  v.  Cowdrey,  1 1 
1 1  Wall.  459,  483."  See  also  Oilman  v.  111.  and  Miss.  Tel.  Co., 
91  U.  S.  603;  American  Bridge  Co.  v,  Heidelbach,  94  U.  S. 
798 ;  Kountze  v,  Omaha  Hotel  Co.,  107  U.  S.  378 ;  Teal  v^ 
Walker,  11 1  U.  S.  242,  250. 

The  trustees  filed  their  bill  of  foreclosure  June  26,  1883,  ^^^ 
they  did  not  intervene  as  trustees  in  this  suit  until  February  23,. 
1884,  some  time  after  the  discharge  of  the  receiver,  and  after 
the  property  had  been  surrendered  to  the  company.  Their 
claim  and  intervention  shows  upon  its  face  that  no  part  of  the 
interest  accruing  upon  the  bonds  secured  by  their  mortgage 
subsequent  to  January  i,  1882,  had  been  paid  at.  the  time  they 
so  intervened.  By  the  terms  of  that  mortgage,  it  was  provided 
that,  in  case  of  continuous  default  by  the  railroad  company, 
for  thirty  days,  after  maturity,  in  paying  any  of  the  sums 
specified  in  the  interest  coupons,  the  principal  sums  in  all  the 
bonds  "  shall  immediately  become  due  and  payable,*'  and,  there- 
upon, the  trustees,  upon  the  written  request  of  the  holders  of  a 
majority  of  said  bonds,  "shall  enter  upon  and  take  possession 
of  all  and  singular  the  charter,  franchises,  and  property  hereby 
conveyed,  and  shall  and  may  sell  the  same  to  the  highest  bidder 
for  cash  in  hand,"  etc.  There  was  no  moment  pending  the  re-^ 
ceivership  when  these  trustees,  upon  the  request  of  the  holders 
of  a  majority  of  the  bonds,  might  not  have  appeared  in  this 
suit,  or  in  a  separate  suit  in  the  same  court,  and  asked  that  the 
receiver  hold  for  them  as  well  as  Sage,  or  that  he  be  discharged 
and  they  put  in  possession  of  the  mortgaged  property,  for  the 
purposes  of  sale,  pursuant  to  the  mortgage.  Neither  they  nor 
the  bondholders  elected  to  pursue  that  course.  It  may  be  that 
their  action  was  dictated  in  part  by  the  fact,  found  by  the 
master,  that  the  railroad,  the  principal  security  for  their  debts, 
was  being  largely  improved  during  the  receivership  out  of  the 
income  of  the  property,  and  that  no  part  of  that  income  was 
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being  diverted  to  pay  Sage's  judgment  or  the  debts  of  the 
company.  If  the  trustees,  pending  the  receivership,  had  inter- 
vened and  asked  possession  of  the  property,  they  might  perhaps 
have  been  entitled,  as  against  general  creditors,  to  the  income 
of  the  property  thereafter  accruing,  upon  the  principles  an- 
nounced by  this  court  in  Dow  v.  Memphis  and  Little  Rock  R, 
Co.  (as  reorganized),  124  U.  S.  652 ;  s.  c,  33  Am.  &  Eng.  R.  R. 
Cas.  12.  But  we  do  not  perceive  any  legal  ground  upon  which 
they  are  entitled  to  the  net  earnings  of  the  property,  while  it 
was  in  the  hands  of  the  receiver,  in  a  suit  instituted  by  a  judg- 
ment creditor  for  the  protection  of  his  own  interests,  and  not 
of  the  interests  of  the  trustees,  or  of  the  bondholders,  or  of 
Other  creditors.  His  suit  was,  in  effect,  an  equitable  levy  for 
his  benefit,  upon  the  net  income  of  the  property.  Other  credi- 
tors, who  filed  their  claims,  based  upon  judgments,  gain  nothing, 
as  between  themselves  and  Sage,  by  the  fact  that  their  judg- 
ments were  rendered  upon  coupons,  which  were  secured  by  lien 
upon  the  mortgaged  property.  Neither  they  nor  their  trustees, 
prior  to  the  termination  of  the  receivership,  chose  to  assert  this 
lien.  Nor  did  they,  pending  the  receivership,  ask  that  the 
receiver  should,  from  and  after  their  appearance,  hold  for  them 
as  well  as  for  Sage.  They  took  action  as  simple  contract 
creditors,  whose  claims  were  reduced  to  judgment.  If  the 
bondholders,  when  intervening  simply  as  judgment  creditors, 
acquired  an  interest  in  the  fund,  they  could  not,  upon  any 
recognized  principles  of  equity,  deprive  the  creditor,  at  whose 
instance  and  for  whose  benefit  the  receiver  was  appointed,  of 
his  priority  of  right,  arising  from  the  institution  of  suit  for  the 
purpose  of  reaching  the  income  of  the  debtor's  property.  The 
judgments  at  law  obtained  by  bondholders  upon  their  coupons 
were  all  rendered  after  the  receiver  took  possession  of  the  prop- 
erty; some  in  the  spring  of  1883,  the  larger  part  of  them  in 
October  and  November  of  that  year,  just  before  the  receiver 
was  discharged. 

These  conclusions  are  not  affected  by  the  fact  that  Sage,  in 
his  bill,  alleges  that  he  seeks  relief,  subject  to  all  the  rights 
and  equities  of  the  holders  of  bonds,  and  of  their  trustees.  It 
was  only  meant  by  this  to  give  assurance  that  he  had  no  pur- 
pose, in  asking  the  relief  he  did,  to  affect  injuriously  their  secur- 
ity, or  the  liens  created  in  their  behalf  by  the  mortgages  referred 
to.  Taking  the  allegations  of  his  bill  to  be  true,  he  sought  only, 
by  means  of  a  receivership,  to  reach  the  net  income  of  the  rail- 
road company  in  satisfaction  of  his  debt. 

But  it  was  insisted,  in  argument,  that  the  judgment  which  Sage 
obtained  against  the  railroad  company  was  fraudu-  TaUdity  of 
lent  in  that  the   debt  for  which  it  was  rendered  8Mre'»ei»iM. 
was  fictitious ;  that  he  never  in  fact  owned  a  real  note  ex- 
85  A.  &  £.  R.  R.  Gas.- 


50  SAGE  V,  MEMPHIS  AND  LITTLE  ROCK  SL  COl 

ecuted  by  that  company,  based  upon  any  valuable.  coeisUtcratian 
whatever.  The  record  not  containing  the  note*  oir  at  copy  of  it» 
some  question  was  also  made,  in  argument,  if  we  did  not  mis* 
understand  counsel,  whether  any  such  note  was  ever  in  existeace. 
We  could  not  sustain  these  propositions  without  reachini^  the 
conclusion  that  there  had  been  the  most  shocking  perjury  upon 
the  part  of  witnesses  in  this  cause — a  conclusion  whidn  line  evi- 
dence does  not  warrant.  The  judgment  which  Sage  obtained 
by  confession  of  the  defendant  company,  in  the  Circuit  Court 
of  the  United  States,  recites  that  it  appeared  to  the  court,  "  as 
well  from  the  promissory  notes  with  the  complaint  filed,  as  from 
the  said  confession  and  consent,  that  the  defendant  is  indebted  * 
to  the  plaintiff  in  the  sum  aforesaid,"  etc.  The  record  shows 
that  Sage,  under  date  of  June  20,  1882,  addressed  to  the  presi- 
dent of  the  Missouri  Pacific  R.  Co.  a  coinmunication  offering 
to  give  fifty  cents  on  the  dollar,  payable  in  ninety  da^ys,  for  its 
debts  and  note  "  against  the  Memphis  &  Little  Rock  R.  Co. 
(as  reorganized),  amounting,  as  I  am  informed,  to  the  sum  of 
$115,479.03,  your  company  guaranteeing  that  the  said  amount 
is  justly  due  to  it  from  the  Memphis  &  Little  Rock  R.  Co." 
The  records  of  the  former  company  recite  that,  on  motion  of  Mr. 
Dillon,  seconded  by  Mr.  Eckert,  that  offer  was  accepted,  and 
that  said  debt  and  note  "  are  hereby  transferred  and  assigned  to 
said  Sage,  and  that  the  president  be,  and  he  is  hereby,  authorized 
to  execute  any  further  assignment  of  said  debt  that  counsel  may 
advise,  and  also  to  indorse  and  deliver  said  note  to  the  said 
Sage."  Sage  swears,  in  his  deposition,  that  he  purchased,  held, 
and  brought  suit  upon  said  note.  The  treasurer  of  the  Missouri 
Pacific  R.  Co.  testifies  that  his  company  did,  in  June,  1882,  hold 
the  note  of  the  Memphis  &  Little  Rock  Co.  (as  reorganized)  for 
$115,479.03,  given  by  the  latter  company  for  advances  made  by 
the  Missouri  Pacific  R.  Co.  to  meet  coupons  of  the  former  com- 
pany. It  is  true  that,  independently  of  the  evidence  furnished 
by  the  note,  it  does  not  clearly  appear  that  the  advances  made 
by  the  Missouri  Pacific  R.  Co.  to  the  other  company  aggregated 
the  full  amount  of  the  note.  But  this  deficiency  in  the  proof  is 
more  than  made  good  by  the  fact  that  the  note  was  given,  and 
that  the  Memphis  &  Little  Rock  R.  Co.  (as  reorganized)  con- 
fessed  judgment  for  its  amount,  and  does  not  now  dispute  the 
debt,  although  by  its  appeal  it  claims  that  the  fund  in  court 
should  be  paid  to.it,  rather  than  applied  to  Sage's  judgment. 

It  is  contended  that  Sage  does  not  show  that  he  has  ever  paid 
to  the  Missouri  Pacific  R.  Co.  the  amount  he  agreed  to  give  for 
the  note  of  the  Memphis  &  Little  Rock  R.  Co.  (as  reorganized). 
Proof  of  that  fact  was  not  vital  in  the  case.  After  the  accept- 
ance  of  his  offer  to  purchase  the  note,  and  after  it  had  been 
transferred,  by  indorsement,  to  him,  he  came  under  a  legal  obli- 
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gation,  which  he  recognizes,  to  pay  what  he  agreed  to  pay.  He 
cannot  escape  that  obligation. 

For  the  reasons  stated,  we  are  of  opinion  that  the  decree 
below  was  erroneous  in  that  it  did  not,  in  the  order  directing 
the  distribution  of  the  fund  remaining  in  court,  give  a  pref- 
erence to  the  judgment  at  law  obtained  by  the  appellant 
Sage. 

The  decree  reversed  and  cause  remanded,  with  directions  for 
further  proceedings  consistent  with  this  opinion. 

See  Dow  v,  Memphis  &  L.  R.  R.  Co.,  33  Am.  &  Eng.  R.  R.  Cas.  12. 


Ryan 

V. 

Anglesea  R.  Co. 

{New  Jersey  Court  of  Chancery,  February  16, 1888.) 

Receiver— Mortgage  Foreclosure — Duty  to  Answer^ — It  is  the  duty  of  a 
receiver  of  an  insolvent  railroad  company  to  file  an  answer  to  a  bill  to 
foreclose  a  mortgage,  although  the  plaintift  in  such  bill  may  be  the  owner 
of  all  the  claims  against  the  corporation,  and  has,  by  agreement  with  the 
receiver,  entered  into  possession  of  the  railroad,  and  also  of  all  the  assets 
•of  the  company. 

Same— Sufficiency  of  Answer. — In  an  answer  to  a  bill  to  foreclose  a 
mortgage,  it  is  not  enough  to  say  in  response  to  a  material  allegation  that 
-*  having  no  personal  knowledge  thereof,  leaves  the  said  complainant  to 
make  such  proof  as  he  may  be  advised,"  since  the  respondent  in  such  bill 
may  have  information  and  belief  of  a  strong  character,  especially  when  it 
is  considered  that  he  is  the  receiver  of  the  corporation,  and  has  entered 
into  an  agreement  with  the  complainant  by  which  the  latter  has  obtained 
possession  of  the  mortgaged  property. 

Same — Validity  of  Bond — Interest  of  Receiver. — The  fact  that  the  re- 
ceiver of  an  insolvent  corporation  has  not  been  discharged  by  order  of 
court,  confers  upon  him  sufficient  interest  to  justify  him  in  setting  up  a 
defence  to  a  bill  to  foreclose  a  mortgage  upon  corporate  property,  which 

foes  to  the  validity  of  the  bonds  upon  which  the  suit  is  brought,  although 
e  may  have  parted  with  the  possession  of  the  corporate  property  to  the 
mortgagee,  the  latter  having  become  possessed  of  all  the  claims  against 
the  corporation. 

Same — Sufficiency  of  Defence — Receiver's  Costs  and  Expenses. — In  a  bill 
to  foreclose  at  the  instance  of  a  mortgagee  who  has  acquired  all  the  claims 
against  a  corporation,  and  has  been  allowed  by  the  receiver  to  enter  into 
the  possession  of  the  corporate  property  and  assets,  the  receiver  cannot 
set  up  as  a  defence  an  agreement  with  the  complainant  by  which  the 
receiver  was  to  hold  the  road  for  the  benefit  of  the  complainant,  and  the 
latter  was  to  pay  all  the  receiver's  costs  and  expenses,  which  he  has  not 
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done,  such  agreement  not  being  intended  to  secure  to  the  receiver  the 
right  to  set  of!  his  fees  and  costs  against  the  amount  due  on  the  mortgage. 

Bill  to  foreclose  a  mortgage.  The  Anglesea  R.  Co.,  by  its 
board  of  directors,  authorized  the  issuing  of  bonds  for  $40,000 
to  be  secured  by  a  mortgage  given  by  it  to  the  Guarantee 
Trust  &  Safe  Deposit  Co.,  of  Philadelphia.  The  company 
having  become  insolvent,  a  receiver  was  appointed,  and  the 
complainant  in  the  present  action  now  files  a  bill  to  foreclose  the 
mortgage  and  sell  the  property,  the  receiver  being  made  a  party 
defendant  thereto.  The  complainant  moves  to  strike  out  parts 
of  the  answer  filed  by  the  receiver. 

/.  J.  Crandall  for  complainant. 

5.  H.  Grey  for  defendant  Bodine. 

Bird,  V.C. — Bodine  has  been  appointed  receiver  of  the  de- 
fendant company,  and,  judging  from  the  pleadings,  had  so  far 
Caie  MUied.  discharged  his  trust  as  to  deem  it  safe  to  allow*  the 
complainant,  who  had  become  the  owner  of  all  the 
claims  against  it,  to  take  charge  of  the  railroad  of  the  de- 
fendant company,  over  which  he  had  been  given  command, 
and  also  of  all  the  assets  of  the  said  company.  He  not  only 
thus  surrendered  everything  by  his  acquiescence,  but  proceeded 
to  treat  with  the  complainant  with  respect  to  the  payment  of 
his  costs  and  his  compensation,  and  actually  entered  into  an 
agreement  covering  all  these  matters.  Now,  while  in  this  posi- 
tion, the  complainant,  who  treated  with  Bodine  as  receiver,  calls 
upon  him  to  answer,  after  he  had  rescued  from  him  all  that  he 
could  possibly  hold  in  that  capacity,  except  some  indescribable, 
or  as  yet  indefinable,  show  of  title ;  and  Bodine,  the  receiver, 
who  had  thus  relieved  himself  of  all  the  property  transferred 
to  him  in  trust,  as  far  as  he  could  without  the  aid  of  the  court, 
undertakes  to  make  such  answer. 

1.  It  is  said  Bodine  has  no  interest  except  as  receiver,  and, 

as  such,  he  has  no  interest  that  justifies  him  in  an- 
!!^'ir.l«r  swering.     Then  why  make  him  a  party,  and  call  upon 

him  to  answer?  It  was  his  duty  to  answer,  if  only  by 
way  of  disclaimer.  True,  if  no  case  was  made  against  him,  he 
might  have  demurred,  but  he  could  not  safely  keep  silent. 

2.  But,  since  he  does  answer,  what  is  required  ?  Is  it  enough 
to  say,  in  response  to  a  material  allegation,  that,  "  having  no 

personal  knowledge  thereof,  leaves  the  said  com- 
mm^T^  *     plainant  to  make  such  proof  as  he  may  be  advised  *? 

I  think  that  this  is  no  answer  at  all.  He  would  have, 
been  as  fully  protected  had  he  omitted  to  mention  the  subject- 
matter.  It  is  not  enough  to  say  that  he  has  no  knowledge, 
since  he  may  have  information  or  belief  of  very  strong  character. 
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And  this  is  especially  applicable  in  this  case,  when  it  is  consid- 
ered what  position  the  receiver  has  occupied.  Reed  v.  Insu- 
rance Co.,  36  N,  J.  Eq.  146;  Stew.  Dig.  supp.  250,  pi.  451.  If 
bills  may  be  thus  answered,  then  answers  had  better  be  dispensed 
with. 

I  think  the  first  and  second  exceptions  to  the  answer  are  well 
taken. 

3.  So  muct  of  tlie  answer  is  excepted  to  as  denies  that  there 
is  anything  due  on  the  bonds  secured  by  the  mortgage,  and  avers 
that  they  were  made  or  issued  without  authority  of 

law :  and  that  no  consideration  was  ever  given  there-  J»"**^y  ^J 
for,  by  the  complainant  or  any  other  person ;  and  ':;^rl:T«. 
they  are  void,  and  should  be  surrendered  for  cancel- 
lation— First,  because  the  answer  does  not  set  forth  the  facts 
which,  if  true,  would  make  it  clear  that  the  bonds  were  issued 
without  warrant ;  second,  because  it  does  not  show  how  the 
complainant  became  possessed  of  the  bonds  without  considera- 
tion ;  third,  because  it  presents  no  facts  showing  fraud  or  collu- 
sion on  his  part ;  and,  fourth,  the  receiver  discloses  no  interest 
in  himself  to  justify  such  a  defence.  If  the  last  reason  assigned 
be  sufficient,  then,  perhaps,  all  the  rest  would  stand ;  but,  in  my 
humble  judgment,  until  the  receiver  is  discharged  by  the  order 
of  the  court,  the  court  is  obliged  to  listen  to  him,  as  the  repre- 
sentative of  the  interests  which  the  court  appointed  him  to 
guard  and  superintend,  especially  when  he  is  called  upon  to  speak 
with  reference  to  a  matter  which  aflfects  such  interests  in  the 
whole,  and  in  every  part.  Having  a  right  to  answer  on  this 
head,  the  question  recurs,  is  this  third  exception  well  taken  ?  In 
my  judgment  it  is  not,  in  all  respects,  and  therefore  must  fall. 
Without  considering  the  other  branches  of  the  proposition,  it 
is  enough  to  say  that  the  allegation  that  no  consideration  was 
ever  paid  by  any  one  therefor  is  broad  enough  to  give  the  de- 
fendant a  standing  on  that  issue.  Can  the  court  bind  a  corpora- 
tion hand  and  foot,  and  turn  it  over  to  the  care  of  a  receiver, 
taking  from  it  all  capacity,  for  the  time  being,  to  perform  any 
of  its  ordinary  functions,  and  then,  when  an  alleged  creditor 
prosecutes  a  large  claim,  and  shows  that  he  has  possibly  lulled 
the  receiver  into  indifference  by  an  agreement,  forbid  the  receiver 
making  an  answer  to  a  point  that  affects  the  whole  consideration 
of  the  claim  ?  While  he  is  such  receiver  he  has  a  most  high  and 
solemn  duty  to  discharge,  and  the  court  can  do  no  less  than 
aid  him.  If,  in  truth,  his  duties  be  all  performed,  then  let  him  be 
<lischarged  in  due  course ;  and  then  it  may  be  that  others,  having 
rights  or  interests,  will  desire  to  be  heard ;  and,  if  so,  it  cannot 
be  said  that  a  receiver  or  the  court  of  chancery  stands  in  the 
ivay. 

4.  The  seventh  paragraph  of  the  answer  avers  that  the  com. 
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plainant  is  interested  in  the  lands  on  the  line  of  the  railroad, 
cm  I  ^  ^#  and  sets  up  the  acrreement  between  the  complainant 
defeaee-Re-  and  the  receiver,  by  which  it  appears  that  the  re- 
eeiTer't  eorti  ceiver  was  to  hold  the  road  for  the  benefit  of  the 
m4  exFeBMi.  Complainant,  and  the  complainant  was  to  pay  all  the 
receiver's  costs  and  expenses,  which,  it  is  said,  he  has  not  done ; 
and  all  of  this  is  excepted  to,  and  I  think  properly.  It  may  be 
a  very  interesting  disclosure  to  the  interested,  but  it  has  nothing 
to  do  with  the  validity  of  the  mortgage  or  the  question  of  con- 
sideration. And,  since  it  does  not  appear  that  the  agreement 
intended  to  go  so  far  as  to  secure  to  the  receiver  the  right  to 
set  off  his  fees  and  costs  against  the  amount  due  on  the  mort- 
gage, such  set-off  cannot  be  allowed,  under  our  practice ;  sup- 
posing it  were  possible  to  inject  the  receiver  into  the  place  of 
the  debtor,  the  defendant  company,  for  any  such  mere  matter 
of  convenience. 

I  think  the  first,  second,  and  fourth  exceptions  are  well  taken, 
but  not  the  third. 

Counsel  for  defendant  pressed  the  point  that,  since  the  answer 
was  asked  for  without  oath,  there  could  be  no  exceptions  to  it, 
it  being  without  oath.  This  ought  not  to  prevail.  The  only 
innovation  the  legislature  made  was  to  permit  the  complainant 
to  call  for  an  answer  without  oath.  It  did  not  go  further,  and 
say  that,  if  the  complainant  does  so,  he  shall  not  be  permitted 
to  except  to  the  answer  filed  in  response  thereto ;  and,  besides^ 
the  practice  continues  as  of  old.  The  complainant  is  entitled 
to  costs. 


Herring 

V. 

New  York,  Lake  Erie  and  Western  R.  Co.  et  al 

(New  York  Court  of  Appeals,^ 

Railroad  Mortgage — Foreclosure— Parties — Unsecured  Creditors. — Unse- 
cured creditors  are  not  necessary  or  proper  parties  to  a  suit  to  foreclose  a 
mortgage  of  a  railroad,  and  have  no  right  to  intervene  therein,  but  are 
bound  by  an  adjudication  against  the  mortgagor. 

Same — Proceeding  for  Dissolution — Temporaryl^ecelver — Title. — A  tem- 
porary receiver  appointed  in  an  action  at  the  instance  of  the  attorney-gen- 
eral, brought  upon  the  ground  that  a  railroad  corporation  is  insolvent,  is 
not  vested  with  the  title  to  the  property  of  the  corporation,  but  is  a  mere 
custodian  and  manager  of  its  property  and  franchise  under  the  direction  of 
the  court,  and,  so  bemg,  is  not  a  necessary  party  to  a  suit  to  foreclosure  of 
a  mortgage  upon  the  railroad. 
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Same — Action  by  People. — If  the  attorney- general  commences  an  action 
in  the  name  of  the  people  against  an  insolvent  corporation  for  the  purpose 
of  effecting  its  dissolution  and  winding  up,  and  after  appointment  of  the 
temporary  receiver  therein,  the  mortgagee  is  permitted  by  the  court  to 
commence  a  suit  to  foreclose  his  mortgage  upon  the  road,  the  people  are 
not  necessary  parties  to  such  foreclosure  suit,  although  the  court  in  its 
discretion  might  permit  them  or  the  receiver  in  their  action  to  intervene 
therein  upon  application  for  that  purpose. 

Same — Mortgaged  Property — Finality  of  Judgment. — If  in  proceedings  to 
foreclose  a  mortgage  upon  railroad  property, the  foreclosure  judgment 
determines  that  certain  stocks  and  bonds  are  subject  to  the  mortgage  and 
liable  to  be  sold  with  the  mortga^^ed  premises,  such  judgment  imports 
absolute  verity,  and  neither  the  railroad  company  nor  any  of  its  general 
creditors  can  be  heard  to  impeach  it  in  a  collateral  proceeding. 

Same — Commencement  of  Proceeding — Discretion  of  Court«~If  an  action 
has  been  commenced  by  the  attorney- general  on  behalf  of  the  people, 
alleging  that  a  railroad  corp>oration  is  insolvent,  and  praying  for  its  disso- 
lution, and  a  temporary  receiver  is  appointed  therein,  it  is  within  the  dis- 
cretion of  the'court,  notwithstanding  such  action,  and  the  appointment  of 
a  receiver,  to  authorize  the  commencement  of  foreclosure  proceedings,  to 
appoint  a  receiver  therein  to  supercede  the  receiver  appointed  in  the  peo- 
ple's action,  to  transfer  all  the  duties  of  the  receiver  in  that  action  to  the 
receiver  appointed  in  the  foreclosure  action,  and  to  order  all  the  property 
covered  by  the  mortgages  to  be  delivered  to  such  receiver. 

Same—Confession  of  Judgment— Validity. — The  New  York  statute  which 
declares  that  all  judgments  confessed  by  the  corporation  after  the  filing 
of  a  petition  for  the  dissolution  thereof,  shall  be  absolutely  void  as  against 
the  receiver,  who  may  be  appointed  on  such  petition  and  as  against  the 
corporate  creditors,  is  aimed  at  the  confession  of  judgments  made  by  the 
corporation  as  its  voluntary  act  without  the  interference  of  the  court,  and 
does  not  affect  a  consent  by  the  corporation  to  the  entry  of  an  order  of 
sale  in  foreclosure  proceedings,  which  rest  upon  the  action  and  order  of 
the  court  at  the  regular  term  and  session  thereof,  although  such  consent 
may  have  been  made  after  action  brought  for  dissolution  of  the  corporation. 

Same — Action  for  Dissolution  by  People — Intervention  of  Creditors. — The 
general  creditors  of  a  corporation  have  no  right  to  notice  of,  and  no  abso- 
lute right  to  intervene  or  to  a  hearing  in,  an  action  brought  by  the  attor- 
ney-general on  behalf  of  the  people  for  the  dissolution  of  an  insolvent 
corporation,  until  after  final  judgment  in  such  action. 

Same— Conclusiveness  of  Judgment. — An  action  was  brought  in  the  name 
of  the  attorney-general  on  behalf  of  the  people  for  the  dissolution  of  an 
insolvent  railroad  company,  and  a  temporary  receiver  was  appointed 
therein.  Thereinafter,  by  leave  of  the  court,  foreclosure  proceedings  were 
commenced  by  the  mortgagees  of  the  company,  and  the  property  was  sold. 
In  the  order  directing  the  delivery  of  the  property  to  the  purchasers,  the 
court  inserted  a  proviso  that  the  delivery  should  be  subject  to  all  the 
rights  of  the  people  as  they  might  be  ascertained  by  the  attorney-general 
in  the  people's  action.  The  question  having  arisen  whether  certain  stocks 
and  bonds  possessed  by  the  railroad  company,  formed  part  of  the  general 
property  sold  at  the  forclosure  sale,  the  matter  was  sent  to  a  referee  to 
examine  and  report.  As  the  result  of  the  report,  the  court  determined 
that  the  stocks  and  bonds  formed  part  of  the  property  in  the  mortgages, 
that  they  were  properly  sold  with  the  mortgaged  premises ;  that  the  pur- 
chaser at  the  foreclosure  sale  obtained  good  title  to  them,  and  that  they 
never  in  fact  came  into  the  possession  of  the  receiver  appointed  in  the 
people's  action.  Held,  that  the  judgment  of  the  court  was  binding  upon 
the  general  creditors  of  the  corporation,  although  no  final  receiver  had 
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been  appointed  in  the  people's  action,  and  although  no  final  judgment 
had  been  rendered  therein,  and  that  the  fact  that  the  same  person  had 
been  appointed  receiver  in  the  foreclosure  proceeding,  and  temporary 
receiver  in  the  people's  action,  did  not  effect  the  validity  of  the  judgment. 

Same — Title  of  Receiver — Relation  Backs— The  equitable  rule  which 
gives  the  receiver  title  to  the  property,  by  relation  back,  as  of  the  com- 
mencement of  the  action,  aims  at  preventing  fraudulent  and  unjust  dispo- 
sitions of  property,  and  does  not  confer  upon  the  receiver  a  title  which 
will  override  a  disposition  of  the  property  made  by  order  of  court  before 
the  date  of  his  appointment. 

Same — Final  Receiver — Rights  of  Creditors. — Under  the  New  Yorlc  stat- 
utes, tlie  final  receiver  appointed  for  the  winding  up  of  an  insolvent  com- 
pany, is  not  bound  to  consult  the  general  creditors  of  the  company  in  the 
prosecution  or  defence  of  actions,  but  is  subject  solely  to  the  order  of  the 
court  in  taking  possession  of  the  insolvent  estate,  commencing  and  settling 
suits  and  compromising  claims. 

Same — Powers  of  Court  of  Equity. — The  powers  conferred  upon  courts 
of  equity  by  article  2,  title  4,  chapter  8,  part  3,  section  38  of  the  New  York 
Revised  Statutes,  in  actions  for  the  dissolution  of  corporations,  is  not 
affected  by  the  chapter  of  the  Code  of  Civil  Procedure,  which  substitutes 
actions  in  place  of  writs  of  scire  facias  and  quo  warranto. 

Appeal  from  the  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  by  William  Herring  against  the  New  York,  Lake 
Erie  &  Western  R.  Co.,  the  Farmers'  Trust  and  Loan  Co.,  and 
Hugh  Jewett,  receiver  of  the  Erie  R.  Co.  The  following  state- 
ments, furnished  by  Earl,  J.,  sets  out  the  facts : 

The  plaintiff  commenced  this  action  on  behalf  ©f  himself  and 
all  other  creditors  of  the  Erie  R.  Co.  similarly  situated,  and 
made  parties  defendants  the  New  York,  Lake  Erie  &  Western 
R.  Co.,  the  Farmers'  Loan  &  Trust  Co.  and  Hugh  J.  Jewett, 
receiver  of  the  Erie  R.  Co. 

In  his  complaint  he  alleges  that  prior  to  its  dissolution  the 
Erie  R.  Co.  was  a  corporation  organized  under  the  laws  of  this 
State  ;  that  in  the  year  1870  (to  secure  the  payment  of  its  bonds, 
amounting  to  about  $16,000,000)  it  executed  and  delivered  to 
the  Farmers'  Loan  &  Trust  Co.,  as  trustee,  a  mortgage  of  its 
railway  and  certain  property  then  owned  by  it,  which  railway 
and  property  were  described  in  the  mortgage  in  the  following 
words,  to  wit : 

"  All  and  singular  the  railway  of  the  party  of  the  first  part, 
from  and  including  Piermont  on  the  Hudson  river,  to  and  in- 
cluding the  final  terminus  of  the  said  railway  on  Lake  Erie,  and 
the  railway  known  as  the  Newburgh  Branch,  from  Newburgh  to 
the  main  line,  and  also  all  that  part  of  the  railway  designated  as 
the  Buffalo  Branch  of  the  Erie  railway,  extending  from  Hornells- 
ville  to  Attica,  in  the  State  of  New  York,  and  also  all  other  rail- 
ways belonging  to  the  party  of  the  first  part  in  the  States  of 
New  York,  Pennsylvania  and  New  Jersey  or  any  of  them, 
together  with  all  the  lands,  track,  lines,  rails,  bridges,  ways. 
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buildings,  piers,  wharves,  structures,  erections,  fences,  walls,  fix- 
tures, franchises,  privileges  and  rights  of  the  said  company,  and 
also  all  the  locomotives,  engines,  tenders,  cars,  carriages,  tools, 
machinery,  manufactured  or  unmanufactured  materials,  coal, 
wood  and  supplies  of  every  kind,  belonging  or  appertaining  to 
the  party  of  the  first  part,  and  all  the  tolls,  income,  issues  and 
profits  arising  out  of  the  said  property,  and  all  rights  to  receive 
or  recover  the  same  ;  also  all  the  estate  right,  title  and  interest, 
terms  and  remainder  of  terms,  franchises,  privileges  and  rights 
of  action,  of  whatsoever  name  or  nature,  in  law  ot  in  equity,  con- 
veyed or  assigned  unto  the  New  York  &  Erie  R.  Co.,  or  unto 
the  Erie  R.  Co.  by  the  Union  R.  Co.,  by  the  Buffalo,  New  York 
&  Erie  R.  Co.,  by  the  Buffalo,  Bradford  &  Pittsburg  R.  Co.,  by 
the  Rochester  &  Genesee  Valley  R.  Co.,  and  by  the  Long  Dock 
Co." 

That  afterward,  in  1874,  to  secure  the  payment  of  other  bonds, 
amounting  to  about  $24,000,000,  it  executed  to  the  same  trustee 
another  mortgage  upon  its  railway  and  property,  by  the  same 
description  contained  in  the  prior  mortgage. 

That  about  the  25th  day  of  May,  1875,  an  action  was  brought 
by  the  attorney-general,  in  the  supreme  court  of  this  State,  in 
the  name  of  the  people  as  plaintiffs,  against  the  Erie  R.  Co.,  its 
directors  and  certain  trustees  under  various  mortgages,  includ- 
ing the  Farmers'  Loan  &  Trust  Co.,  as  defendants ;  that  the 
relief  prayed  for  in  that  action,  among  other  things,  was  that  the 
corporation  should  be  dissolved  and  be  wound  up,  that  the 
plaintiffs  should  have  judgment  accordingly,  and  that  in  the 
meantime,  while  the  action  was  pending,  Jewett,  president  of 
the  company,  should  be  appointed  receiver  to  take,  hold  and 
possess,  under  the  immediate  authority  and  direction  of  the 
court,  the  franchises  and  property,  with  full  power  to  operate  the 
road  and  to  preserve  its  franchises  and  corporate  existence  until 
final  judgment,  and  with  such  other  general  powers  as  it  is  usual 
and  in  accordance  with  the  rules  and  practice  of  the  court  to 
confer  upon  receivers  in  like  cases ;  that  on  the  26th  day  of 
May,  187s,  on  the  application  of  the  attorney-general  in  that 
action,  Jewett  was  appointed  receiver  of  the  company,  in  pursu- 
ance of  the  prayer  of  the  complaint;  that,  by  virtue  of  such 
appointment,  Jewett  undertook  the  duties  of  the  receivership, 
and  all  the  estate  of  the  Erie  Co.  and  its  franchises  thereupon 
became  vested  in  him  as  receiver,  to  be  administered  and  dis- 
tributed by  him  in  accordance  with  the  statutes  in  such  case 
provided. 

That  about  the  15th  day  of  June,  1875,  the  defendant.  The 
Farmers*  Loan  &  Trust  Co.,  as  trustee,  commenced  an  action 
against  the  Erie  R.  Co.  for  the  foreclosure  of  the  two  mortgages 
above  mentioned  ;  that  in  that  action  the  Trust  Co.  was  sole 
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plaintiff  and  the  Erie  R.  Co.  and  the  trustees  under  prior  mort- 
gages were  the  only  defendants ;  that  subsequently  the  sum- 
n)ons  and  complaint  in  that  action  were  amended  so  as  to  make 
certain  creditors  of  the  Erie  Co.  co-defendants  therein ;  but 
Jewett,  as  receiver  in  the  people's  action,  was  at  no  time  made  a 
party  to  that  action ;  that  the  complaint  in  that  action  alleged, 
among  other  things,  the  insolvency  of  the  Erie  Co.;  that  it  had 
made  default  in  the  payment  of  the  interest  falling  due  upon  its 
bonds ;  that  to  the  extent  of  the  rightful  interest  in  the  mort- 
gaged premises  of  the  Trust  Co.  as  the  mortgagee,  its  rights 
were  in  law  and  equity  superior  to  the  rights  of  the  People  of 
the  State  of  New  York ;  that  the  Trust  Co.  was  entitled  to 
have  the  mortgaged  premises  foreclosed  and  sold  for  the  pay- 
ment and  satisfaction  of  the  respective  debts  to  secure  which 
premises  were  mortgaged  to  it ;  and  that  the  prayer  of  the  com- 
plaint demanded  that  an  accounting  should  be  had  as  to  the 
bonds  outstanding  under  the  mortgages ;  that  Jewett  should  be 
appointed  receiver  of  the  mortgaged  premises  and  property  in 
that  action,  and  that  the  mortgaged  premises  and  property 
should  be  sold  and  the  proceeds  applied  for  the  payment  of  the 
mortgage  debts,  and  that  the  complaint  further  demanded  in 
words  following,  to  wit :  "  That  an  inquiry  may  be  had  and  an 
account  taken  of  and  concerning  all  and  singular  the  premises 
and  property  so  mortgaged  to  this  plaintiff  as  aforesaid,  in  order 
that  it  may  be  fully  and  at  large  ascertained  whereof  the  said 
mortgaged  premises  consist ; "  that  on  the  15th  day  of  June, 
1875,  Jewett  was  appointed  receiver  in  that  action  of  all  the 
property  covered  by  the  two  mortgages. 

That  the  estate  of  the  Erie  R.  Co.  at  the  time  Jewett  was  ap- 
pointed receiver  in  the  people's  action,  consisting  not  only  of 
the  railway  and  the  property  described  in  the  two  mortgages, 
but  also  of  a  large  amount  of  other  property,  such  as  bonds  and 
stocks  in  other  corporations,  which  property  was  not  appurte- 
nant to  the  mortgaged  premises,  not  subject  to  the  lien  of  the 
mortgages  or  either  of  them,  and  not  in  any  manner  necessary 
for  the  practical  operation  of  the  mortgaged  premises,  or  to  the 
use,  management  or  maintenance  thereof,  amounting  to  many 
millions  of  dollars  in  value ;  that  part  of  such  property  had  been 
acquired  by  the  Erie  Co.  subsequently  to  February  4,  1874,  the 
date  of  the  second  mortgage ;  that  the  property  not  subject  to 
the  lien  of  the  mortgages  constituted  a  large  and  valuable  fund 
applicable  to  the  payment  of  the  general  and  unsecured  creditors 
of  the  Erie  Co.;  that  the  Farmers'  Loan  &  Trust  Co  or  its 
attorney,  admitted  in  the  foreclosure  action  the  existence  of 
such  fund  and  the  necessity  of  an  accounting  with  respect  to  the 
same,  on  a  motion  in  that  action  in  which  it  was  made  to  appear 
to  the  court  by  the  affidavit  of  such  attorney,  on  or  about  the 
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6th  day  of  April,  1876,  that  there  were  in  the  hands  of  Jewett, 
as  receiver,  stocks  and  bonds  as  before  mentioned,  representing 
interests  in  other  corporations  to  the  nominal  amount  of  more 
than  $22,000,000,  which  belonged  to  the  estate  of  the  Erie  Co.; 
that  an  unascertained  portion  of  such  securities  was  covered  by 
the  two  mortgages  ;  that  anothef  unascertained  portion  had  been 
acquired  with  moneys  supplied  by  the  respective  parties  for 
whom  the  Farmers'  Loan  &  Trust  Co.  was  trustee  ;  that  advan- 
ces had  been  made  upon  or  against  a  further  portion  thereof  out 
of  the  income  of  the  mortgaged  property  in  the  hands  of  the 
receiver ;  that  the  receiver  had  paid  out  of  the  income  of  the 
mortgaged  premises  in  his  hands  certain  debts  of  the  Erie  R.  Co., 
constructed  prior  to  the  appointment  of  the  receiver,  for  labor, 
salaries  and  supplies  which  ought  of  right  to  be  reimbursed  to 
the  mortgage  creditors  out  of  the  assets  of  the  Erie  Co.  not  cov- 
ered by  the  mortgages  ;  that  certain  resulting  trusts  existed  in 
favor  of  the  mortgage  creditors  in  such  securities  ;  and  that  such 
securities  or  the  proceeds  thereof,  in  case  of  their  sale,  should  be 
dealt  with  by  the  receiver  as  a  part  of  the  general  funds  in  his 
hands  under  the  several  mortgages ;  and  that  it  was  alleged  in 
the  affidavit  that  it  was  impracticable  at  that  time  to  take,  state 
and  adjust  the  accounts,  and  to  finally  account  in  respect  to  the 
matters  above  referred  to,  and  that  such  final  accounting  and 
adjustment  could  only  be  had  with  due  regard  to  the  rights  and 
interests  of  the  parties  upon  the  accounting  preliminary  to  the 
final  decrees,  and  by  the  final  decrees  to  be  made  upon  the  basis 
of  such  accounting ;  that  an  order  was  made  on  that  motion  in 
the  foreclosure  action,  on  or  about  the  6th  day  of  April,  1876, 
authorizing  the  receiver  to  treat  the  fund  as  a  part  of  the  gen- 
eral fund  and  estate  embraced  in  the  two  mortgages,  "  without 
prejudice  to  any  equitable  rights  and  interests  of  the  respective 
parties  which  may  be  established  on  final  accounting." 

That  during  the  pendency  of  the  forclosu re  action,  the  holders 
of  the  bonds  and  stocks  of  the  Erie  Co.  formed  a  plan  for  the 
formation  of  a  new  corporation  in  which  their  interests  were  to 
be  represented  ;  but  no  provision  whatever  was  made  in  the  plan 
of  reorganization,  for  the  unsecured  debts  or  obligations  of  the 
Erie  Co.;  that  the  reorganization  was  consummated  in  pursu- 
ance of  the  plan  and  the  sanction  of  the  court  and  with  the 
co-operation  of  Jewett,  as  receiver,  in  the  foreclosure  action,  and 
that  the  new  organization  thus  formed  is  the  defendant,  the  Lake 
Erie  &  Western  R.  Co. 

That  such  proceedings  were  had  in  the  foreclosure  action  that 
judgment  of  sale  was  rendered  therein  on  or  about  the  7th  day 
of  November,  1878,  and  that  the  decree  recited  among  other 
things  as  follows:  "That  the  receiver  in  the  course  of  his  receiv- 
ership has  lawfully  acquired  and  become  possessed  of  a  large 
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amount  of  stocks  in  other  corporations,  bonds  and  other  obliga- 
tions for  the  payment  of  money,  a  large  part  of  which  has  been 
lawfully  and  properly  pledged  by  him  to  secure  the  payment  of 
money  borrowed  by  him,  which  he  was  authorized  to  borrow  for 
the  general  purposes  of  his  receivership,  and  which  will  probably 
remain  to  a  greater  or  less  extent  so  pledged  at  the  time  of  the 
sale  of  th^  mortgaged  premises ;  that  all  or  nearly  all  of  such 
stock,  bonds,  obligations  and  securities  are  embraced  and 
described  in  the  inventory  of  the  mortgaged  premises  and  prop- 
erty made  and  filed  in  this  case  by  the  receiver  in  pursuance  of 
the  order  of  this  court ;  that  the  said  stocks,  bonds,  securities 
and  obligations  are  held  by  the  receiver  as  part  and  parcel  of  the 
property  and  premises  mortgaged  to  the  plaintiff,  and  as  the 
product  of  the  rents,  profits  and  issues  of  the  mortgaged  prem- 
ises during  the  said  receivership,  subject,  however,  to  the  liens 
existing  thereon  by  reason  of  such  pledge  or  pledges  thereof  as 
hereinbefore  stated  ;  that  the  referee  appointed  to  sell  the  mort- 
gaged premises  should  be  authorized  at  the  request  of  the  plain- 
tiff's attorney  to  expose  for  sale  and  sell,  as  part  of  the  mort- 
gaged premises,  all  and  singular  the  said  stocks,  bonds,  obliga- 
tions, accounts  and  evidences  of  indebtedness  and  other  choses 
in  action  of  which  the  receiver  may  have  become  lawfully  pos- 
sessed in  any  way  or  manner  during  his  receivership  ;  subject, 
however,  to  any  lawful  lien  or  liens  existing  thereon,  whether 
created  by  the  receiver  or  otherwise." 

That  it  was  by  the  foreclosure  judgment  ordered,  adjudged  and 
decreed,  among  other  things,  that  sale  be  made  oi  *'  all  and  singular 
the  mortgaged  premises,  franchises,  and  property,  both  real,  per- 
sonal, and  mixed,  mentioned  in  the  complaint  in  this  action  and 
hereinafter  mentioned  :"  being  the  same  premises  and  property 
described  in  the  two  mortgages,  with  the  following  addition: 
"  And  this  description  is  to  be  understood  as  embracing  and  in- 
cluding all  and  singular  the  choses  in  action,  stocks,  bonds,  book  ac- 
counts, bills  receivable,  and  other  evidences  of  indebtedness,  lease- 
hold estates,  contracts,  and  other  property  hereinbefore  men- 
tioned ;"  that  a  sale  was  had  under  the  judgment  by  a  referee  ap- 
pointed for  that  purpose  on  the  24th  day  of  April,  1878;  that  the 
terms  of  sale  as  announced  by  the  referee  described  the  property 
to  be  soldbythe  words  of  description  contained  in  the  mortgages 
with  the  addition  of  the  following  words,  namely :  "  Embracing  and 
including  all  and  singular  the  choses  in  action,  stocks,  bonds, 
book  accounts,  bills  receivable  and  other  evidences  of  indebted- 
ness, leasehold  estates,  contracts,  and  other  property  mentioned 
and  described  in  the  lists  and  schedules  to  be  exhibited.at  the 
sale,  and  contained  and  described  in  the  receiver's  inventory  of 
the  rtal  and  personal  property  of  the  Erie  R.  Co.,  also  to  be  ex- 
hibited at  the  sale,  not  consumed  or  disposed  of  by  the  receiver 
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in  the  discharge  of  his  duty  prior  to  the  sale,  and  including  all 
property  of  every  kind  and  description  acquired  by  the  receiver 
during  his  receivership,  with  the  proceeds  of  the  rents,  profits, 
and  issues  of  the  mortgaged  premises  since  the  making  of  the 
said  inventory,  and  not  embraced  therein,  and  excepting  there- 
from such  portions  thereof  as  will  be  declared  excepted  at  the 
time  and  place  of  the  sale." 

That  the  receiver's  inventory  of  the  real  and  personal  prop- 
erty of  the  Erie  R.  Co.  referred  to  in  the  terms  of  sale  was  ex- 
hibited at  the  sale,  and  it  contained  all  the  mortgaged  premises, 
and  also  all  the  other  assets,  real  and  personal,  above  described, 
not  covered  by  the  mortgages  and  which  were  held  by  Jewett, 
as  receiver,  in  the  people's  action  for  the  benefit  of  the  un- 
secured creditors  of  the  company ;  that  there  were  present,  and 
exhibited  at  such  sale,  lists,  including  not  only  the  mortgaged 
premises  and  property,  but  also  other  claimed  estate  and  assets 
of  the  company  which  were  not  covered  by  the  mortgages ;  that 
the  sale  was  made  to  certain  trustees  under  the  reorganization 
plan;  that  on  or  about  the  25th  day  of  April,  1878,  an  order  was 
entered  in  the  foreclosure  action,  confirming  the  sale,  and  the  re- 
port thereof  by  the  referee,  and  it  was  thereby  ordered  "  That 
the  said  referee  be  and  he  hereby  is  ordered  and  directed  forth- 
with to  execute  and  deliver  a  proper  deed  or  deeds  of  convey- 
ance of  all  and  singular  the  said  premises,  franchises,  and  prop- 
erty so  as  aforesaid  sold  or  intended  so  to  be,  to  the  said  pur- 
chasers or  their  assigns,  on  their  complying  with  the  conditions 
on  which,  by  the  terms  of  said  sale  and  by  said  decree,  such  deed 
or  deeds  were  to  be  delivered." 

That  on  or  about  the  26th  day  of  April,  1878,  the  referee  ex- 
ecuted and  delivered  to  such  trustees,  a  referee's  deed  of  the 
property  sold  which  described  it  in  the  words  following,  to-wit : 
"  All  and  singular  the  property,  franchises,  and  estate  whether 
real,  personal  or  mixed,  and  wherever  situate  and  whether  within 
or  without  this  State,  embraced  and  included  in  the  said  judg- 
ment, and  authorized  and  directed  to  be  sold  therein  and  there- 
by, oif  which  said  property,  franchises,  and  estate,  real,  personal, 
and  mixed,  the  following  is  the  general  and  the  best  practical 
description;  that  is  to  say" — then,  in  addition  to  the  de- 
scription of  the  premises  in  the  mortgages,  were  the  following 
words :  "  This  description  is  to  be  understood  as  embracing  and 
including  all  and  singular  the  choses  in  action,  stock,  bonds, 
book  accounts,  bills  receivable,  and  other  evidence  of  indebted- 
ness, leasehold  estates,  contracts,  and  other  property  in  the  said 
judgment  mentioned  or  therein  directed  to  be  sold,"  with  some 
exceptions  not  material  now  to  be  mentioned ;  that  the  Erie  R, 
Co.  also  executed  to  the  trustees  a  deed,  of  even  date  with  the 
deed  mentioned,  of  the  same  premises  described  as  in  the  deed 
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of  the  referee;  that  thereafter,  on  the  27th  day  of  April,  1878, 
the  defendant,  The  New  York,  Lake  Erie  &  Western  R.  Co., 
was  incorporated  in  pursuance  of  the  reorganization  plan,  and 
thereupon  the  trustees  executed  and  delivered  to  it  a  deed  of 
the  property  held  by  them  under  the  deeds  of  the  referee  and  of 
the  Erie  R.  Co.  above  mentioned,  describing  the  same  in  the 
words  used  in  those  deeds. 

That  on  or  about  the  third  day  of  May,  1878,  Jewett,  as  re- 
ceiver, presented  to  the  supreme  court  in  the  foreclosure  action 
a  petition  for  an  order  authorizing  the  delivery  by  him  to  the 
New  York,  Lake  Erie  &  Western  R.  Co.,  of  the  property  sold  in  • 
the  foreclosure  action ;  and  that  thereupon  on  that  day  an  order 
was  made  in  the  foreclosure  action  in  which,  among  other  things, 
it  was  ordered  "  That  the  said  receiver  do  transfer,  deliver  and 
surrender  to  the  said  New  York,  Lake  Erie  &  Western  R.  Co. 
all  the  property  and  franchises  whereof  he  is  now  possessed  as 
receiver  in  this  action,  and  which  were  embraced,  or  intended 
to  be  embraced  in  the  judgment  of  foreclosure  herein,  subject  to 
the  reservations  and  exceptions  hereinafter  specified,  and  subject 
to  all  and  singular  the  rights  of  the  people  of  this  State  in  and 
to  the  premises,  or  any  part  thereof,  as  the  same  may  be  ascer- 
tained on  due  inquiry  and  examination  by  the  attorney-general, 
in  the  action  of  the  people  of  this  State  against  the  Erie  R.  Co., 
now  pending,  to  the  end  that  such  rights  and  interests  may  be 
as  fully  protected  as  if  this  transfer  had  not  been  ordered  and 
directed ;  and  that  upon  such  transfer,  delivery  and  surrender, 
the  said  receiver  be  and  he  is  hereby  absolutely  and  forever  dis- 
charged of  and  from  any  and  all  liability  as  receiver  in  this  ac- 
tion, for  the  property  and  franchises  so  delivered,  transferred, 
and  surrendered.** 

That  on  or  about  the  first  day  of  June,  1878,  Jewett,  as  re- 
ceiver, delivered  to  the  New  York,  Lake  Erie  &  Western  R.  Co. 
all  the  property  referred  to  in  that  order,  or  the  greater  portion 
thereof,  subject,  however,  to  the  terms  of  the  order,,  and  took 
therefor  a  receipt  from  the  New  York,  Lake  Erie  &  Western  R. 
Co.  containing  a  list  of  certain  shares  of  stocks  and  bonds  in 
other  companies  and  other  personal  property;  that  none  of 
the  property  specified  in  that  list  was  as  matter  of  fact  or 
law  embraced  in  or  covered  by  any  of  the  mortgages  of  the  Erie 
R.  Co.,  or  subject  to  the  lien  thereof ,  or  appurtenant  to  the  mort- 
gaged premises;  nor  was  any  of  the  same  necessary  for  the  use, 
operation  or  maintenance  of  the  Erie  Railway,  and  a  great  por- 
tion  of  the  property  was  not  the  property  of  the  Erie  R.  Co.  or 
in  its  possession  at  the  date  of  the  mortgage ;  that  no  account- 
ing whatever  was  had  in  the  foreclosure  suit,  by  which  it  was  or 
could  be  ascertained  or  determined  what  portion  of  the  assets 
which   came  into  the  hands  of  the  receiver  was  subject  to  the 
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mortgages  and  what  portion  thereof  was  not  so  subject ;  and 
judgment  and  sale  "  was  had,  and  said  assets  were  disposed  of, 
as  herein  above  described,  without  any  such  determination  in 
said  suit ;  and  the  New  York,  Lake  Erie  &  Western  R.  Co.  took 
over  the  assets  formerly  owned  by  the  Erie  Co.,  expressly  sub- 
ject to  such  examination  and  determination  to  be  duly  and  prop- 
erly made  under  the  direction  of  the  court  in  the  aforesaid  suit 
of  the  people  of  the  State  of  New  York  against  the  Erie  R.  Co., 
or  otherwise,  and  to  the  results  of  such  examination ;  and  no  such 
accounting  or  determination  has  yet  been  had  in  that  suit  or 
otherwise." 

That  on  or  about  the  20th  of  May,  1878,  on  the  petition  of  the 
attorney-general  an  order  was  made  by  the  supreme  court  in  the 
people's  action,  wherein  it  was  ordered  among  other  things  as 
follows :  "  That  James  C.  Spencer  be  and  he  is  hereby  appointed 
referee  to  examine,  adjust  and  pass  upon  all  the  accounts,  acts, 
and  doings  of  Hugh  J.  Jewett,  receiver  in  this  action,  for  and  dur- 
ingthe  entire  period  of  his  said  receivership,  and  that  for  the  pur- 
pose of  such  accounting  the  accounts  heretofore  rendered  by  the 
said  Hugh  J.  Jewett,  as  receiver  in  the  action  of  the  Farmers*  Loan 
&  Trust  Co.  against  the  Erie  R.  Co.,  and  which  had  been  examined 
and  passed  uponbythesaid  James  C.Spencer,  as  referee  duly  ap- 
pointed in  said  action,  and  approved  by  this  court,  shall  be  deemed 
and  taken  as  accounts  rendered  and  filed  in  this  action,  but  shall 
not  preclude  the  attorney-general  from  making  such  further  exami- 
nation of  said  accounts,  acts,  and  doings  as  he  may  deem  necessary, 
and  such  action  thereon  by  the  referee  and  by  this  court  as  may  be 
just  and  proper,  nor  preclude  the  attorney-general  nor  this  court 
from  requiring  additional  or  more  specific  accounts  by  said  re- 
ceiver, and  the  said  referee  shall  take  testimony  for  the  purpose 
of  ascertaining  what  property  or  assets,  if  any,  the  said  Hugh  J. 
Jewett,  as  receiver  in  this  action,  acquired,  held  or  disposed  of, 
not  covered  by  or  subject  to  the  lien  of  the  mortgage  of  the 
Erie  R.  Co.  to  the  Farmers'  Loan  &  Trust  Co.,  which  has  been 
foreclosed,  and,  if  any  such  property  has  been  disposed  of  by 
said  receiver,  what  disposition  had  been  made  thereof ;  and  also 
what  rights  and  equities  if  any,  the  said  Farmers'  Loan  &  Trust 
Co.,  the  purchasers  at  the  foreclosure  sale  of  the  mortgaged  prem- 
ises, or  their  assigns,  had  or  have  in  or  to  such  property  or  assets 
or  any  part  or  portion  thereof ;  and  that  the  said  referee  report 
to  this  court  the  testimony  so  taken  by  him,  and  the  material 
facts  which  he  shall  deem  established  by  such  testimony,  with 
his  opinion  thereon  for  the  further  action  of  this  court." 

That  subsequently  to  the  entry  of  that  order,  in  the  month  of 
March,  1879,  ^^®  people's  action  was  discontinued  as  to  all  par- 
ties defendant,  except  the  Erie  R.  Co.  and  the  Farmers'  Loan 
&Trust  Co.,  without  prejudice  to  proceedings  already  had  ;  that 
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supplemental  pleadings  were  served  therein,  setting  up  the  fore- 
closure sale,  and  the  conveyance  herein  above  described,  includ- 
ing the  conveyances  to  the  New  York,  Lake  Erie  &  Western  R. 
Co.,  and  that  the  attorney-general  under  date  of  the  third  day 
of  April,  1879,  ^^  l^^s  reply  to  the  answer  theretofore  served,  of 
the  Farmers'  Loan  &  Trust  Co.,  made  the  following  allegations, 
among  others,  to  wit :  "  First  alleges  and  shows  that,  at  the  time 
the  receiver  heretofore  appointed  in  this  action  entered  upon 
the  performance  of  his  duties  as  such  receiver,  he  became  seized 
and  possessed  of  all  the  assets  of  the  said  Erie  Railway  then 
in  possession  of  said  company,  including  a  large  amount  of 
stocks  and  bonds  of  other  corporations,  real  estate  in  the  City 
of  New  York,  and  elsewhere  in  the  States  of  New  York,  New 
Jersey,  and  Pennsylvania,  and  of  certain  property,  choses  in  ac- 
tion and  effects,  which  were  not  embraced  in  the  mortgage  known 
as  the  second  consolidated  mortgage  of  the  Erie  R.  Co.,  nor  sub- 
ject to  the  lien  thereof.  And  that  also  during  his  said  receiver- 
ship the  said  receiver  has  lawfully  acquired  for  the  benefit  of 
the  estate  of  the  Erie  R.  Co.  certain  other  property,  including 
stocks  and  bonds  of  other  corporations,  which  are  not  affected 
by  said  mortgage,  nor  subject  to  the  lien  thereof. 

"  Second.  That  said  property  was  improperly,  wrongfully, 
and  unlawfully  included  in  the  judgment  entered  in  the  action 
to  foreclose  the  said  second  consolidated  mortgage,  and  in  the 
sale  thereunder,  and  was  improperly,  wrongfully,  and  unlaw- 
fully included  in  the  deeds  to  the  purchasers  at  such  sale  and  in 
the  deeds  to  the  New  York,  Lake  Erie  &  Western  R.  Co.  from 
said  purchasers,  and  in  the  mortgage  by  said  New  York,  Lake 
Erie  &  Western  R.  Co.  to  the  said  Farmers*  Loan  &  Trust  Co., 
which  deeds  and  mortgage  are  referred  to  in  said  answer  of  said 
Trust  Co. 

"  Third.  And  the  said  plaintiffs  deny  that  by  reason  of  any 
proceedings  had  in  said  foreclosure  action  or  by  reason  of  any 
of  said  conveyances,  or  of  said  mortgages,  the  said  Farmers' 
Loan  &  Trust  Co.  has  been,  or  is  now,  invested  with  the  title  in 
trust  or  otherwise,  to  any  of  the  aforesaid  property,  stocks, 
bonds,  real  estate,  and  effects,  or  any  part  or  portion  thereof, 
or  has  any  right  or  claim  thereto." 

That  hearing  upon  these  objections  was  had  before  Spencer, 
the  referee  in  the  people's  suit,  to  which  hearing  the  People  of 
the  State  of  New  York,  by  the  attorney-general,  the  Erie  R. 
Co.,  and  the  defendant  the  Farmers'  Loan  and  Trust  Co., 
were  the  only  parties,  and  of  which  hearing  no  notice  was 
given  to  unsecured  creditors;  that  such  proceedings  were 
thereupon  had  that  on  or  about  the  2Sth  day  of'  November, 
1879,  a  final  judgment  was  entered  in  the  people's  suit,  in  which 
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a  report,  theretofore  made  by  the  referee  was  confirmed,  and  it 
was  adjudged  among  other  things,  as  follows,  to-wit : 

"  That  the  receiver  in  this  action  did  not  at  any  time  acquire, 
hold  or  dispose  of  any  property  of  any  kind  not  covered  by  or 
subject  to  the  Hen  of  the  mortgage  of  the  said  defendant  the 
Erie  R.  Co.,  to  the  said  defendant  the  Farmers'  Loan  and 
Trust  Co.,  which  mortgage  has  been  foreclosed  as  fully  and 
at  large  set  forth  in  the  said  reports  of  the  said  referee  ;  that 
the  judgment  of  foreclosure  in  the  action  of  the  said  Farmers* 
Loan  &  Trust  Co.,  and  the  sale  under  the  said  judgment,  and 
the  conveyance  made  by  the  referee  in  pursuance  of  such  sale, 
the  conveyances  and  assignments  subsequently  made  to  the  pur- 
chasers at  such  sale  and  by  such  purchasers  to  the  New  York, 
Lake  Erie  &  Western  R.  Co.,  did  vest  in  the  said  .  .  .  com- 
pany a  good  and  valid  title  to  all  the  property  of  every  kind  and 
description  embraced  and  described  in  the  said  judgment  and  in 
the  several  said  conveyances  and  assignments." 

"  That  the  said  defendant  corporation,  the  Erie  R.  Co.,  be  and 
the  same  is  hereby  adjudged  to  be  dissolved." 

"  That  whereas  Hugh  J.  Jewett  was  heretofore,  by  an  order  of 
this  court,  duly  appointed  receiver  in  this  cause,  and  duly  qualified 
as  such  receiver,  it  is  further  ordered,  adjudged,  and  decreed  that 
said  Hugh  J.  Jewett  be  and  he  is  hereby  continued  as  receiver  of 
the  Erie  R.  Co.,  with  all  the  power  and  authority  conferred  by  law 
upon  receivers  of  dissolved  corporations  in  like  cases." 

That  the  Erie  R.  Co.  was  by  that  decree  judicially  dissolved ; 
that  during  all  this  time  the  plaintiff  and  other  persons  referred 
to  in  the  complaint  similarly  situated  were  unsecured  creditors 
of  the  Erie  Co.,  holding  large  obligations  against  it;  that 
Jewett,  as  receiver  in  the  People's  suit,  never  advertised  any 
notice  of  his  appointment,  or  any  notice  to  persons  holding 
**  open  or  subsisting  contracts  of  the  Erie  R.  Co.,  or  other  credi- 
tors to  present  their  claims  to  said  receiver,  nor  did  he  call  any 
general  meeting  or  other  meeting  of  the  creditors  of  such  corpo- 
ration within  four  months  from  the  time  of  his  appointment,  or 
at  any  time,  for  the  ascertainment  and  adjustment  of  open  and 
subsisting  contracts  of  said  corporation,  or  for  any  other  pur- 
pose ;  and  he  did  not,  previous  to  rendering  his  account  under 
the  foregoing  order  of  reference,  or  at  any  time,  publish  a  notice 
of  his  intention  to  present  an  account,  in  the  State  paper,  or  in  a 
newspaper  published  in  the  County  of  New  York,  which  was  the 
county  in  which  was  the  principal  place  of  conducting  the  busi- 
ness of  said  Erie  Co.,  or  in  any  county,  specifying  the  time  or 
place  at  which  such  accounts  should  be  rendered ;  nor  did  he  in 
anywise  comply  with  any  of  the  provisions  of  the  statutes  of  the 
State  in  that  behalf  and  hereinbefore  recited ;  but  on  the  con- 
trary thereof,  he  purposely,  and  without  authority  of  law,  and 
85  A.  &  £.  R.  R.  Ca8.— 5 
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With  the  unlawful  intent  to  prevent  the  general  creditors  of  said 
Erie  Co.,  including  this  plaintiff  and  those  similarly  situated, 
from  being  heard  in  said  proceedings,  abstained  from  complying 
and  did  not  comply  with  any  of  the  provisions  of  the  said  stat- 
ute so  as  aforesaid  recited,  and  which  provisions  encroached 
upon  the  rights  of  the  said  persons  and  creditors,  and  were  to 
b^  strictly  pursued ;  and  there  was  no  opportunity  or  notice 
given  to  all  concerned  in  said  accounting,  or  to  this  plaintiff  or 
those  similarly  situated,  or  to  anyone  holding  claims  upon  open 
or  subsisting  engagements  of  the  Erie  Co.,  to  be  heard  by  the 
court  in  said  suit  of  the  people  on  the  accounting  of  said  re- 
ceiver or  otherwise ;  and  the  court  did  not  hear  the  allegations 
of  all  concerned  in  said  accounts  ;  and  the  court  did  not  at  any 
time  decree  the  said  accounts  to  be  final  or  conclusive  upon  all 
the  creditors  of  such  corporation,  or  upon  the  persons  who  have 
claims  against  it  upon  open  or  subsisting  engagements;  and 
the  said  court  did  not  have  or  acquire  any  jurisdiction  in  said 
suit,  or  otherwise,  at  any  time  or  in.  any  manner  as  against  such 
persons  or  creditors  as  aforesaid,  including  this  plaintiff,  and 
those  similarly  situated,  to  make  the  said  order  of  reference 
hereinbefore  recited,  or  any  order  or  decree  which  should  or 
could  deprive  such  persons  and  creditors  of  this  plaintiff  of  their 
legal  rights  to  the  premises  or  estop  or  bar  them  from  asserting 
the  same  in  any  court  of  competent  jurisdiction,  or  from  pursu- 
ing in  such  court  their  legal  remedies  against  the  property  of 
said  company  wherever  found,  or  in  whosesoever  possession  the 
same  might  be ;  and  said  accounting  and  decrees,  and  all  the 
aforesaid  proceedings,  prior  or  subsequent,  for  the  determination 
of  the  question  whether  any  of  the  assets  received  by  said  Jewett, 
as  receiver,,were  held  by  him  free  from  the  lien  of  the  mortgages 
of  the  Erie  Co.,  and  liable  to  be  distributed  among  the  unsecured 
creditors  of  the  said  company,  were  and  are  wholly  without  jur- 
isdiction and  void,  and  are  not  binding  upon  or  a  bar  to 
this  plaintiff  or  those  similarly  situated  with  him,  he  and 
they  having  had  no  opportunity  or  notice  to  be  heard  in  the 
above  described  actions  on  the  determination  of  the  said  ques- 
tion, as  by  the  statutes  of  this  State  they  had  a  right  to  have  ; 
and  that  the  same  cannot,  nor  can  either  or  any  thereof,  without 
the  committing  of  a  fraud  in  law  upon  the  persons  and  creditors 
aforesaid,  including  this  plaintiff  and  those  similarly  situated,  be 
interposed  as  a  bar  or  estoppel,  upon  their  right  to  pursue  the 
property  of  the  said  Erie  Co.,  wherever  the  same  may 
now  be  found ;  and  this  plaintiff  insists,  notwithstanding 
the  said  proceedings  and  decrees,  that  a  very  large  amount 
of  property,  consisting  of  real  estate,  stocks,  and  bonds  of  other 
corporations  and  other  assets,  did  come  into  the  hands  of  said 
Jewett,  as  receiver,  which  were  not  affected  by  or  subject  to  the 
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lien  of  the  aforesaid  mortgages,  and  a  portion  of  which,  to  an 
amount  not  known  to  this  plaintiff,  but  believed  by  him  to  be  of 
the  value  of  many  hundreds  of  thousands  of  dollars,  have  been 
transferred  and  delivered  to  said  New  York,  Lake  Erie  &  West- 
ern R.  Co.,  which  assets,  comprising  not  only  the  property 
enumerated  in  the  receipt  set  forth  in  this  complaint,  but  also 
other  assets  of  large  value,  constitute  a  fund  as  herein  above  de- 
scribed, wherever  they  may  be  traced,  for  distribution  among 
the  unsecured  creditors  of  the  -said  company,  including  this 
plaintiff  and  those  similarly  situated  with  him." 

And  the  plaintiff  prayed  judgment  that  the  estate,  late  of  fhe 
Erie  R.  Co.,  and  covered  by  the  mortgages  mentioned,  be  ad- 
judged and  "  decreed  a  trust  fund,  to  be  applied  as  the  court 
may  direct  to  the  payment  and  satisfaction  of  the  interest  ac- 
crued and  yet  to  accrue  upon  said  western  extension  bonds  of 
the  Atlantic  &  Great  Western  R.  Co.  bearing  the  guaranty  of 
the  Erie  R.  Co.,  according  to  the  terms  thereof,  except  so  far 
as  said  interest  has  been  paid  by  net  proceeds  of  dividends  upon 
the  shares  of  the  Cleveland,  Columbus,  Cincinnati  &  Indianapo- 
lis R.  Co. ;  that  any  and  all  orders,  decrees,  accountings,  or  pro- 
ceedings in  suits  hereinabove  described,  which  may  or  which  can 
be  alleged  or  claimed  to  bar  or  estop  the  rights  of  this  plaintiff  and 
of  other  creditors  of  said  company  similarly  situated  with  him, 
to  pursue,  recover,  and  enjoy  the  property  of  said  Erie  Co.  not 
embraced  in  and  covered  by  the  mortgages  of  the  Erie  Co. 
hereinabove  described,  be  adjudged  and  decreed,  as  to  this 
plaintiff  and  the  said  creditors  of  the  Erie  Co.,  fraudulent  in 
law  and  without  jurisdiction  on  the  part  of  the  court  purporting 
to  have  made  the  same,  and  void,  and  to  constitute  no  bar 
or  estoppel  against  this  plaintiff  or  said  other  creditors  from  pur- 
suing and  recovering  said  property  in  whosesoever  hands  the  same 
may  be  found,  and  that  the  said  orders,  decrees,  and  proceed- 
ings, and  each  thereof  may  be,  as  to  this  plaintiff  and  said  other 
creditors,  vacated,  annulled,  and  set  aside ;  that  the  sale  of  prop- 
erty of  the  Erie  R.  Co.,  now  or  formerly  in  the  possession  of 
the  said  Jewett,  as  such  receiver,  to-wit :  all  stocks,  bonds,  and 
interests  in  other  corporations,  and  patent-rights,  licenses,  and 
other  property,  real  or  personal,  not  covered  by  the  mortgage  to 
the  Farmers'  Loan  &  Trust  Co.  or  subject  to  the  lien  thereof, 
may  be  declared  to  be  invalid  and  void,  and  that  such  sale  may 
be  annulled  and  set  aside  ;  that  an  accounting  be  had  of  such 
property,"  and  for  other  relief.  All  the  decrees,  legal  proceed- 
ings, orders  and  judgments  referred  to  in  the  complaint  are  by 
reference  madb  parts  of  the  complaint. 

To  this  complaint  the  defendants  severally  demurred,  on  the 
jground  that  certain  parties  named  were  necessary  parties  defend- 
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ant  to  the  action,  and  that  the  complaint  did  not  state  facts  suf> 

ficientto  constitute  a  cause  of  action. 

Clarence  A,  Seward  and  J.  Alfred  Davenport  for  appellant. 
Herbert  B.  Turner  for  Farmers*  Loan  &  Trust  Co.,  respondent* 
W,  W.  Mc  Far  land  and  George  F.  Contstock^  with  Shipman,  Bar- 

lowy  Larocque  &  Choate  for  other  respondents. 

Earl,  J. — ^The  plaintiff  alleges  that  at  the  time  of  the  com- 
mencement of  the  actions  by  the  People  against  the  Erie  R.  Co. 
for  its  dissolution,  and  by  the  Farmers*  Loan  &  Trust  Co.  for 
the  foreclosure  of  the  mortgages  upon  its  property, 
it  owned  a  large  amount  of  stock  and  bonds  in 
other  corporations  which  were  not  covered  by  or  subject  to  the 
mortgages;  and  he  seeks  now  to  reach  that  property  and  to 
subject  it  to  the  payment  of  certain  unsecured  obligations  which 
he  and  other  creditors  similarly  situated  then  held  and  still 
hold  against  the  Erie  R.  Co.  He  finds  in  his  pathway  the 
orders  and  decrees  made  in  the  actions  mentioned,  which  must 
be  brushed  aside  or  disregarded  before  he  can  succeed. 

He  does  not  allege  in  his  complaint  that  any  fraud  was  prac- 
tised upon  the  court  or  any  party  to  the  action,  and  he 
does  not  assail  those  orders  and  decrees  as  in  fact  fraudulent, 
and  seek  to  have  them  vacated  or  annulled  on  that  account. 
He  does  not  claim  that  if  the  court  had  jurisdiction,  as  against 
him  and  the  other  general  creditors,  to  make  them  that  he  can 
attack  them  collaterally  or  maintain  this  action.  What  he 
claims  is  that  those  orders  and  decrees,  so  far  as  they  assume  to 
adjudicate  upon  or  dispose  of  the  property  in  question,  were 
made  without  any  jurisdiction  and  may  therefore  be  disre- 
garded, and  that  they  furnish  no  obstacle  to  the  maintenance 
of  this  action.  Hence,  the  general  inquiry  upon  which  we  are 
to  enter  is,  whether  the  supreme  court  had  jurisdiction  to  ad- 
judicate upon  and  dispose  of  the  property  by  the  orders  and 
decrees  made  in  those  actions. 

About  the  25th  day  of  May,  1875,  the  people's  action  was  com- 
menced for  the  dissolution  of  the  Erie  R.  Co.,  upon  the  ground, 
among  other  things,  that  it  was  insolvent  and  had  been  for  one 
whole  year ;  and  the  complaint  in  that  action,  besides  other  relief, 
prayed  that  Hugh  J.  Jewett,  who  was  then  president  of  the  com- 
pany, might  be  appointed  receiver  during  the  pendency  of  the 
action.  On  the  26th  day  of  May,  he  was  so  appointed,  with 
power,  as  provided  in  the  order  appointing  him,  among  other 
things,  to  prosecute  and  defend  actions  for  or  against  the  com- 
pany, either  in  the  name  of  the  company  or  in  his  own  name 
as  receiver,  and  to  maintain  and  preserve  the  corporate  organi- 
zation and  franchises  of  the  company  until  final  judgment  in 
the  action. 
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Thereafter  application  was  made  in  that  action  on  behalf  of 
the  Farmers*  Loan  &  Trust  Co.  for  leave  to  commence  an 
action  against  the  Erie  R.  Co.  to  foreclose  the  mortgages  held 
by  it.  Such  leave  was  granted,  and  on  the  14th  day  of  June, 
1875,  the  foreclosure  action  was  commenced  in  the  supreme 
court.  In  the  prayer  for  judgment  in  that  action  the  plaintiff, 
besides  other  relief,  prayed  that  an  inquiry  might  be  had  and 
account  taken  of  and  concerning  the  premises  and  property* 
mortgaged  to  the  plaintiff,  in  order  that  it  might  be  fully  and 
at  large  ascertained  whereof  the  mortgaged  premises  consisted ; 
and  that  Jewett  might  be  appointed  receiver  in  the  action. 

On  the  15th  day  of  June,  by  an  order  duly  granted,  Jewett 
w^as  appointed  receiver  of  the  mortgaged  property  in  that  ac- 
tion ;  and  he  was  specially  authorized  to  receive  and  enforce 
possession  of  whatever  he  was  bound  to  receive,  to  run  and 
operate  the  railway,  to  institute,  as  he  might  deem  needful, 
whatever  suits  or  proceedings  he,  by  counsel,  might  be  advised 
to  be  necessary  and  proper  in  the  appropriate  discharge  of  his 
duty  as  receiver,  and  to  defend  and  resist  any  suit  or  proceed- 
ings which  he  should  be  so  advised  and  should  believe  would 
otherwise  be  prejudicial  to  the  property,  interests  or  f ran  chies 
committed  to  his  charge,  and  generally  to  do  and  cause  to  be 
done  in  a  lawful  manner,  as  receiver,  what  might  be  reasonable 
and  needful  in  and  about  the  care  and  preservation  of  the  rights, 
interests  and  franchises  on  which  the  mortgages  were  a  lien,  or 
the  discharge  of  his  duty  as  receiver  might  render  needful. 
These  orders  appointing  Jewett  receiver,  and  all  the  other 
orders  in  the  two  actions  were  made  in  the  same  court,  the 
same  judge  presiding ;  and  thereafter  Jewett  must  be  deemed 
to  have  taken  and  held,  as  receiver  in  the  foreclosure  action, 
all  the  property  covered  by  and  subject  to  the  mortgages,  and 
as  receiver  in  the  people's  action  all  the  other  property  of  the 
company. 

On  the  6th  day  of  April,  1876,  upon  affidavit  and  notice  of 
motion,  an  order  was  made  by  the  court  in  the  foreclosure 
action  that  the  receiver  should  hold  and  deal  with  the  stocks 
and  bonds  in  question  in  all  respects  as  a  part  of  the  general 
fund  of  the  estate  embraced  in  the  mortgages,  among  other 
things  for  the  reimbursement  to  the  plaintiff  in  that  action  of 
all  sums  paid  under  the  orders  of  the  court  out  of  the  proceeds 
of  the  mortgaged  premises  for  the  discharge  of  debts  due  from 
the  Erie  R.  Co.,  at  the  date  of  the  receiver's  appointment,  for 
labor  and  supplies,  "  without  prejudice  to  any  equitable  rights 
and  interests  of  the  respective  parties  which  may  be  established 
on  final  accounting.**  And  he  was  also  authorized  to  sell  any 
part  of  the  stocks  or  bonds  at  public  or  private  sale,  and  to  use 
and  apply  the  proceeds  for  the  purposes  of  the  trust. 
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The  foreclosure  action  proceeded  to  judgment  on  the  7th 
day  of  November,  1877,  which  judgment  recited  that  the  bonds 
and  stocks  lawfully  came  into  the  possession  of  the  receiver, 
and  that  they  were  held  by  him  as  part  and  parcel  of  the  prop- 
erty and  premises  mortgaged  to  the  plaintiff ;  and  it  authorized 
the  referee  appointed  to  sell  the  mbrtgaged  premises,  to  expose 
for  sale  and  to  sell  as  part  thereof  the  stocks  and  bonds  men- 
tioned which  were  described  in  the  decree  as  a  portion  of  the 
mortgaged  premises  ;  and  they  were  sold  by  the  referee.  The 
sale  was  afterwards  confirmed  and  the  referee  was  authorized  to 
convey  the  stocks  and  bonds  with  the  other  property,  and  he 
made  such  cpnveyance ;  and  the  Erie  R.  Co.  executed  a  simi- 
lar conveyance  of  the  same  property. 

Afterward,  upon  the  petition  of  Jewett  in  the  foreclosure  ac- 
tion, an  order  was  made  by  the  court  on  the  third  day  of  May, 
1878,  by  which  it  was  ordered  that  the  receiver  deliver  to  the 
New  York,  Lake  Erie  &  Western  R.  Co.,  "  all  the  property  and 
franchises  whereof  he  is  now  possessed,  as  receiver  in  this  ac- 
tion, and  which  were  embraced  or  intended  to  be  embraced  in 
the  judgment  of  foreclosure  herein,  subject  to  the  reservations 
and  exceptions  hereinafter  specified,  and  subject  to  all  and 
singular  the  rights  of  the  People  of  this  State  in  and  to  the 
premises,  or  any  part  thereof,  as  the  same  may  be  ascertained 
on  due  inquiry  and  examination  by  the  attorney-general,  in  the 
action  of.  the  People  of  this  State  against  the  Erie  R.  Co.  now 
pending,  to  the  end  that  such  rights  and  interests  may  be  as 
fully  protected  as  if  this  transfer  had  not  been  ordered  and 
directed." 

In  pursuance  of  that  order,  and  upon  the  terms  thereof,  he 
did  make  the  delivery,  and  that  substantially  terminated  the 
proceedings  in  the  foreclosure  action.  But  for  the  pendency 
of  the  People's  action,  it  cannot  be  doubted  that  the  determina- 
tion and  judgment  in  the  foreclosure  action  would  have  been 
conclusive  upon  every  one.  It  was  within  the  province  of  the 
court  to  determine  what  property  was  actually  embraced  within 
or  subject  in  express  terms  or  by  subrogation  or  any  other 
equitable  principles,  to  the  mortgages  foreclosed. 

The  unsecured  creditors  were  not  necessary  or  proper  parties 
to  that  action  and  had  no  right  to  intervene  therein,  and  any 
UiiBee«red  adjudication  made  against  the  mortgagor  was  bind- 
creditor!  not     ing  upon  them.     Bronson  v.  La  Crosse,  etc.,  R.  Co., 

neeewary  par-    2   Black,  524;  6^    U.    S.    bk.    I7,    L.    Ed.    359;   StOUt 

*'•••  V.  Lye,  103  U.  S.  66  bk.  26,  L.  Ed.  428 ;  Candee  v. 

Lord,  2  N.  Y.  269. 

Jewett,  as  receiver  in  the  people's  action,  was  not  a  necessary 
party  to  that  action.  As  temporary  receiver  he  was  not  vested 
with  the  title  to  the  property  of  the  corporation ;  it  was  not 
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divested  of  its  property  until  final  judgment  of  dissolution  and 
the  appointment  of  the   final    receiver.     The  tem-  . 
porary  receiver  was  not  a   trustee  for  the  creditors  Mtrer  not 
of  the   corporation,  but  he  was  a  mere  care-taker,  iiec«M««7  9ta> 
custodian  and  manager  of    its    property  and  fran-  *^* 
chises,  under  the  direction  of  the  court,  during  the  pendency  of 
the  action,  having  lawful  possession  of  the  property ;  and  if  a 
trustee  in  any  sense  he  was  a  trustee  for  the  corporation. 

Nor  were  the  people  in  any  sense  a  proper  party  to  that 
action.  They  had  no  lien  upon  or  interest  in  the  property. 
The  main  purpose  of  their  action  was  to  procure  a 
judgment  dissolving  the  corporation  ;  and  any  other  l^^^  *"  '"^ 
relief  they  could  obtain  was  incidental  to  that. 
The  court  could  have  permitted  the  people  or  the  receiver  in 
their  action  to  intervene  in  the  foreclosure  action,  if  application 
had  been  made  for  that  purpose ;  but  whether  it  would  or  not 
rested  in  its  discretion. 

The  foreclosure  judgment  absolutely  determined  that  these 
stocks  and  bonds  were  subject  to  the  mortgages,  and  -|mm4 
liable  to  be  sold  with  the  mortgaged  premises.  propeity-Fi- 
They  were  so  sold,  absolutely ;  the  sale  was  con-  ■•"tj  of  j«dg^ 
finned,  and  the  referee  was  ordered  to  make  the  "•"*• 
conveyance,  including  these  stocks  and  bonds  to  the  purchasers ; 
and  all  this  was  done  without  any  violation  of  the  rights  of  the 
general  creditors.  The  title  of  the  purchasers  under  the  fore- 
closure sale  was  in  no  way  made  subject  to  the  rights  of  the 
people  in  their  action,  until  an  order  was  made,  subsequently 
to  the  conveyance  by  the  referee  and  railway  company,  to  the 
purchasers  for  a  delivery  of  the  property  by  the  receiver ;  and 
in  that  order  it  was  for  the  first  time  provided  that  the  delivery 
should  be  subject  to  all  the  rights  of  the  people  as  they  might 
be  ascertained  by  the  attorney-general  in  the  people's  action ; 
and  the  delivery  was  so  made. 

The  adjudications  made  in  the  foreclosure  action  absolutely 
bound  all  the  parties  thereto,  and  none  of  them  could  thereafter 
be  heard  to  say  that  they  were  not  founded  upon  sufficient 
evidence.  The  supreme  court,  having  general  jurisdiction  of 
the  parties  and  the  subject-matter,  is  conclusively  presumed  to 
have  had  sufficient  facts  before  it  to  authorize  the  judgment 
and  the  orders  which  were  made ;  and  neither  the  Erie  Com- 
pany nor  any  of  its  general  creditors  can  now  be  heard  to  say 
that  the  judgment  was  not  pronounced  after  full  examination 
and  investigation  of  all  the  facts  upon  which  it  was  based.  It 
imports  absolute  verity,  and  it  must  be  presumed  that  these 
stocks  and  bonds  were  properly  subject  to  the  mortgages  and 
were  properly  sold  in  connection  with  and  as  a  part  of  the  mort- 
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gaged  property.     Grignon  z/.  Astor,  2  How.  319(43  U.  S.  bk. 
II,  L.  Ed.  283). 

Where  a  court,  having  jurisdiction  of  the  subject-matter  and 
the  parties,  pronounces  judgment  upon  insufficient  or  illegal 
evidence,  or  mistakes  the  evidence  or  the  law,  the  only  remedy 
of  any  person  aggrieved  by  the  judgment  is  by  an  appeal  there- 
from, or  a  motion  in  the  action  in  which  it  was  rendered  ;  but 
it  cannot  be  assailed  collaterally.  Therefore  whatever  rights 
the  plaintiff  has  in  this  action  grow  out  of  the  commencement 
and  pendency  of  the  people's  action  against  the  Erie  Company ; 
and  such,  indeed,  is  the  contention  of  his  learned  counsel. 

It  cannot  be  claimed  that  the  pendency  of  the  people's  ac- 
tion, in  which  a  temporary  receiver  had  been  appointed,  ab- 
solutely prohibited  the  commencement  of  the  foreclosure  ac- 
Commenee-  tion.  That  action  was  commenced  after  leave  was 
"Ildi  *'  'Sr  ^^S^^^^^y  obtained  by  an  order  of  the  court  made  in 
cretioiTor  "^  ^^^  people's  action.  In  the  action  for  the  dissolu- 
comrt.  tion  of  the  corporation,  the  court  was  not  bound  to 

appoint  a  temporary  receiver.  It  could  have  permitted  the  ac- 
tion to  proceed  to  judgment  and  then  appointed  a  final  receiver, 
to  be  vested  with  the  title  of  the  corporate  property,  and  to 
administer  and  distribute  such  property  under  the  direction  of 
the  court.  The  temporary  receiver  was  entirely  under  the  control 
of  the  court. 

There  was  no  statute  regulating  or  prescribing  his  duties. 
He  was  what  was  called  in  the  argument  a  common-law  re- 
ceiver, with  such  powers  and  duties  as,  in  the  exercise  of  its 
equitable  jurisdiction,  the  court  might  devolve  upon  him.  His 
duties  were  in  the  main  to  manage,  protect,  and  preserve  the 
property  and  franchises  of  the  company  during  the  pendency 
of  the  action.  The  people's  action  could  have  been  discon- 
tinued at  any  time,  by  the  order  of  the  court,  and  the  receiver- 
ship vacated  and  set  aside,  and  the  property  restored  to  the 
corporation,  and  thus  fully  subjected  to  the  action  of  the  court 
in  the  foreclosure  action. 

The  whole  matter  was  constantly  under  the  control  of  the 
court  until  final  judgment.  Therefore  the  court  had  the  power 
to  permit  the  foreclosure  action  to  be  commenced,  and  proceed 
to  appoint  a  receiver  therein,  and  to  supersede  the  receiver 
appointed  in  the  people's  action,  to  transfer  all  the  duties  of 
the  receiver  in  that  action  to  the  receiver  appointed  in  the 
foreclosure  action,  and  to  order  all  the  property  covered  by  the 
mortgages  to  be  delivered  to  such  receiver. 

The  judgment  in  the  foreclosure  action  appears  to  have  been 
regularly  obtained.  There  was  service  of  process,  upon  an  ap- 
pearance by  the  Erie  Co.,  and  an  answer  admitting  the  allega- 
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tions  of  the  complaint.    The  answer  entitled  the  plaintiff  to 
judgment  against  it. 

But  it  appears  in  the  record  that  the  attorneys  for  the  Erie 
Co.,  more  than  two  years  after  the  commencement  of  the  fore- 
closure action,  consented  to  the  entry  of  the  judgment  therein  ; 
and  this,  it  is  claimed,  rendered  the  judgment  absolutely  void 
against  the  final  receiver  in  the  people's  action  and  the  creditors 
of  the  corporation,  under  section  71  of  2  R.  S.  469,  which  pro- 
vides as  follows : 

"  All  sales,  assignments,  transfers,  mortgages,  and  conveyances 
of  any  part  of  the  estate,  real  or  personal,  including  things  in 
action,  of  every  such  corporation,  made  after  the  filing  of  the 
petition  for  a  dissolution  thereof,  in  payment  of,  or  as  security 
for  any  existing  or  prior  debt,  or  for  any  other  consideration  ; 
and  all  judgments  confessed  by  such  corporation  after  that  time 
shall  be  absolutely  void  as  against  the  receivers  who  may  be 
appointed  on  such  petition,  and  as  against  the  creditors  of  such 
corporation.'* 

That  section  was  aimed,  not  at  the  disposition  of  the  corpo- 
rate property  made  under  the  order  of  the  court  by  its  receiver, 
or  even  by  the  corporation,  but  at  the  voluntary  dis- 
position of  its  property  by  the  insolvent  corporation  ;  Co«fewiioii^pf 
and  the  confession  of  judgment  prohibited  was  one  vauStj.^ 
made  by  the  corporation  as  its  voluntary  act  without 
the  interference  of  the  court,  and  not  a  judgment  like  this,  which 
rests  upon  no  confession,  nor  even  consent,  but  upon  the  action 
and  order  of  the  court  at  a  regular  term  and  session  thereof. 
Such  a  judgment  is  in  no  sense  a  judgment  by  confession.     If, 
therefore,  it  be  assumed  that  section  71  was  applicable,  it  was 
not  violated. 

The  people's  action  was  one  in  equity,  under  the  Revised 
Statutes  (2  R.  S.  463,  §  38)  which  provide  as  follows:  "  When- 
ever any  incorporated  company  shall  have  remained 
insolvent  for  one  whole  year,  or  for  one  year  shall  '••«p'«*»  be- 
have neglected  or  refused  to  pay  and  discharge  its  inuon.^    ***" 
notes  or  other  evidences  of  debt,  or  for  one   year 
shall  have  suspended  the  ordinary  and  lawful  business  of  such 
corporation,  it  shall  be  deemed  to  have  surrendered  the  rights, 
privileges,  and  franchises  granted  by  an  act  of  incorporation  or 
acquired  under  the  laws  of  this  State,  and  shall  be  adjudged  to 
be  dissolved." 

That  section  was  unrepealed  in  1875,  and  it  is  conceded  that 
under  it,  as  originally  enacted,  an  action  could  be  brought  in 
equity  for  the  dissolution  of  a  corporation  in  the  cases  men- 
tioned ;  that  in  such  on  action  both  a  temporary  and  final  re- 
ceiver could  be  appointed  who  would  be  common-law  receivers, 
possessing  the  powers  and  charged  with   the  duties  devolved 
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Upon  them  by  the  orders  of  the  court  in  the  exercise  of  its 
equity  jurisdiction ;  that  they  would  not  be  controlled  by  the 
provisions  of  law  which  regulate  the  appointment  of  receivers 
in  the  case  of  the  voluntary  dissolution  of  corporations,  under 
part  3,  chapter  8,  title  4,  article  3,  of  the  Revised  Statutes,  and 
that,  if  the  Code  which  was  in  force  in  1875  did  not  operate  up- 
on receivers  appointed  in  actions  commenced  under  that  section, 
then  all  of  the  proceedings  in  the  people's  action  and  the  fore- 
closure action  were  so  far  regularly  conducted  within  the  juris- 
diction of  the  court  that  the  plaintiff  is  in  no  position  to  assail 
them.  But  his  contention  is  that,  while  the  temporary  receiver 
appointed  in  the  people's  action  was  a  common-law  receiver, 
whose  powers  and  duties  were  not  regulated  by  statute,  yet  that, 
when  Jewett  became  a  final  receiver  in  that  action,  his  powers 
and  duties  then  became  subject,  under  the  Code,  to  the  statu- 
tof'y  provisions  referred  to ;  and  for  the  present  we  will  proceed 
upon  that  assumption. 

Upon  that  assumption,  then,  what  could  be  done,  under  the 
authority  and  direction  of  the  court,  by  Jewett  as  temporary  re- 
ceiver in  both  actions  before  judgment  and  his  ap- 
Smme-interw  pointment  as  final  receiver  in  the  people's  action  ? 
cr«iiton/  He  had  such  powers  and  duties  as  temporary  receiver 
as  the  court  conferred  upon  him.  He  could  man- 
age, control,  and  care  for  the  property  of  the  corporation ;  and, 
until  final  judgment  in  the  people's  action,  the  general  creditors 
of  the  corporation  had  no  right  to  notice  and  no  absolute  right 
to  intervene  or  to  a  hearing.  The  receiver  could  reduce  the 
property  to  possession  without  consulting  them  ;  he  could  man- 
age the  railways  under  the  order  of  the  court  and  incur  and  dis- 
charge debts,  sell  and  buy  property  in  the  ordinary  business  of 
the  company ;  and  he  could  bring  and  defend  actions,  without 
any  notice  to  or  right  of  interference  by  the  general  creditors. 
If,  after  his  appointment  as  receiver  in  the  people's  action,  he  had 
found  a  large  amount  of  the  assets  of  the  company  in  the  pos- 
session of  adverse  claimants,  he  could  have  commenced  suit 
therefor  either  in  his  own  name  or  that  of  the  company ;  and  if 
he  had  failed  in  the  suit,  and  judgment  had  gone  against  Him, 
the  adjudications  would  have  bound  the  creditors  of  the  Erie 
Co.  If  he  or  the  Erie  Co.  had  been  sued  for  a  debt,  a  judgment 
in  the  suit  would  have  bound  the  creditors  of  the  company. 

Here,  before  final  judgment,  there  was  a  claim,  on  the  one 
side,  by  the  holders  of  the  mortgages,  that  these  stocks  and 
CoiieiiiiiTeii«M  bonds  belonged  to  it  under  the  mortgages,  and  that 
orjadffmentM  they  were,  in  equity,  part  of  the  mortgaged  estate, 
rtocki *mnd  **  *  On  the  Other  hand,  the  people  claimed  that  they 
bondi.  were  not  covered  by  the  mortgages,  and  could  not 

properly  be  sold   under  the    foreclosure   judgment   or    trans- 
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ferred  to  the  purchasers  on  the  foreclosure  sale ;  and  the  people 
claimed  that  the  purchasers  under  that  sale  did  not  get  good 
title.  And  thus  there  was  a  controversy  as  to  this  property. 
That  was  a  controversy  which  the  court  had  a  right  to  deter- 
mine before  judgment,  like  any  other  controversy  respect- 
ing the  property  in  the  hands  of  its  receivers.  It  appointed  a 
referee  to  investigate  the  facts,  and  to  report  thereon.  An  ap- 
parently thorough  and  exhaustive  investigation  was  made,  in 
which  the  people,  through  their  attorney-general,  participated ; 
and,  as  a  result  of  it,  the  court  determined  that  tJiese  stocks  and 
bonds  did  come  under  the  mortgages  ;  that  they  were  properly 
sold  with  the  mortgaged  premises ;  that  the  purchasers  at  the 
foreclosure  sale  obtained  a  good  title  to  them  ;  and  that  they 
never  in  fact  came  to  the  possession  of  the  receiver  appointed 
in  the  people's  action. 

So  far  no  statute  was  violated  and  no  statutory  right  of  the 
general  creditors  was  disregarded.  They  were  represented  in 
the  litigation  by  the  people  and  by  their  debtor ;  and  any  judg- 
ment rendered  or  decision  made  was  binding  upon  them,  as  it 
'was  binding  upon  the  actual  parties  to  the  litigation.  The 
court  was  not  bound  to  defer  that  litigation  until  a  final  receiver 
w^as  appointed,  but  has  the  right  to  permit  it  to  proceed  to  a 
conclusion  before  final  judgment  in  the  people's  action.  The 
fact  that  Jewett  was  receiver  in  both  actions  makes  no  differ- 
ence. We  may  assume,  for  the  purpose  of  testing  the  matter,. 
that  there  was  a  different  receiver  in  each  action,  and  that  they 
both  claimed  this  property,  and  that  there  was  thus  a  contro- 
versy to  be  settled.  It  cannot  be  doubted,  if  such  had  been  the 
case,  that  the  court  would  have  had  jurisdiction  to  permit  one 
receiver  to  sue  the  other  for  the  purpose  of  settling  the  contro- 
versy, and  that  a  decision  made  in  such  a  litigation  would  be 
binding  upon  everybody.         ^ 

It  matters  not  that  this  controversy  and  litigation  involved  all 
the  assets  of  the  corporation  which  were  not  plainly  covered 
by  the  mortgages.  The  same  principles  must  rule,  whether  the 
amount  involved  was  large  or  small.  If  the  receiver  could, 
under  the  direction  of  the  court,  engage  in  a  litigation  over  a 
single  steam-engine,  or  over  a  debt  of  $100,000,  for  or  against 
the  corporation,  and  bind  the  corporation  and  its  creditors  by 
the  result,  upon  precisely  the  same  principles  he  could  engage 
in  this  litigation,  to  which  the  people  and  the  corporation  were 
also  parties,  and  bind  the  corporation  and  its  creditors  by  the 
result. 

There  was  no  distribution  of  the  assets  of  the  corporation  in 
violation  of  the  rights  of  the  final  receiver,  or  of  its  general 
creditors.  It  was  judicially  determined  that  these  assets  were 
subject  to  the  mortgages ;  and  that  was  a  determination,  as  we 
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have  seen,  which  the  court  could  make  without  the  presence  of 
the  general  creditors,  except  as  they  were  represented  by  the 
people.  The  final  receiver,  when  appointed,  was  vested  with  all 
th6  estate  which  the  corporation  had  at  the  time  of  its  dissolu- 
tion ;  and  these  stocks  and  bonds  which  had  been  swept  away 
by  the  mortgage  foreclosure  and  sale  were  no  part  of  that 
estate.  The  rights  which  the  statutes  secure  to  creditors  in 
the  case  of  the  statutory  final  receiver  of  an  insolvent  corpora- 
tion are  such  only  as  pertain  to  the  property  which  comes  to 
the  receiver  to  be  administered  by  him  and  distributed  to 
creditors;  and  there  is  no  statute  which  entitles  them  to 
notice  or  gives  them  the  right  to  a  hearing  before  the  receiver, 
except  as  to  claims  upon  and  their  rights  in  such  property. 

There  never  was  a  time  when  the  general  creditors  of  the 
corporation  had  any  vested  right  in  these  stocks  and  bonds,*  or 
to  be  paid  out  of  them ;  and  the  disposition  made  of  them  did 
not  impair  the  obligation  of  their  contracts  with  the  Erie  Co. 
or  deprive  them  of  due  process  of  law. 

It  is  claimed,  on  behalf  of  the  plaintiff,  that  the  title  of  the 
final  receiver  related  back  to  the  commencement  of  the  people's 
«Aai»-BeiA^  action^  and  that  therefore  it  overrode  the  disposition 
tion  bMk  of  made  of  these  stocks  and  bonds.  But  the  equitable 
titi«  of  re-  rule  which  gives  a  receiver  title  to  the  debtor's  prop- 
ceiTer.  ^^.^y  j^y  relation,  as  of   the  commencement  of   the 

action,  is  one  adopted  to  defeat  fraudulent,  unwarranted,  and 
unjust  dispositions  of  the  debtor's  property,  and  to  accomplish 
just  and  equitable  ends ;  but  it  is  not  applicable  to  a  case  where 
property  has  been  legally  disposed  of  under  the  direction  of 
the  court,  and  certainly  has  no  application  to  a  case  like  this, 
where  the  property  claimed  for  a  final  receiver  was  subject  to 
a  lien  in  favor  of  mortgaged  creditors,  and  has  been  sold  and 
disposed  of  by  virtue  of  that  lien  during  the  pendency  of  the 
action. 

There  is  a  feature  of  this  case  which  must  be  here  more  par- 
ticularly noticed.     After  the  termination  of  the  foreclosure  suit 
and  the  sale  and  the  transfer  of  the  mortgaged  premises  to  the 
new  corporation,  the  New  York,  Lake  Erie  &  Western  R.  Co., 
the  latter  company  executed  a  new  mortgage  to  the 
Bef^renee  to     Farmers'  Loan  &  Trust  Co.,  to  secure  a  large  amount 
reftreeMto     of  its  bonds.     After  the  final  order   of   reference, 
title  to  boBds  among  other  things,   to    ascertain   whether   these 
and'Btocki.       stocks  and  bonds  were  covered  by  or  subject  to  the 
lien  of  the  mortgages,  in  March,  1879,  ^^^  people  s 
action  was  discontinued  as  to  all  parties  defendant,  except  the 
Erie  R.  Co.  and  the  Farmers*  Loan  &  Trust  Co.;  and,  by  leave 
of  the  court  obtained  in  that  action,  a  supplemental  complaint 
was  served  alleging  the  foreclosure  proceeding,  and  the  sale  and 
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transfer  under  the  foreclosure  judgment,  and  other  matters.  To 
that  complaint  the  Farmers*  Loan  &  Trust  Co.,  in  its  answer 
thereto,  alleged  the  foreclosure  proceedings,  insisting  upon  the 
validity  of  the  sale  therein  made  and  its  title  to  the  stocks  and 
bonds  under  its  mortgage.  To  this  answer  the  attorney-gen- 
eral, on  the  third  day  of  April,  1879,  served  a  reply,  in  which  he 
denied  that  these  stocks  and  bonds  were  embraced  within  the 
mortgage,  and  alleged  that  they  were  improperly,  wrongfully, 
and  unlawfully  included  in  the  foreclosed  judgment,  in  the  sale 
thereunder,  and  in  the  deeds  to  the  purchasers  at  such  sale,  and 
denied  that  they  or  the  Farmers*  Loan  &  Trust  Co.  acquired 
any  title  thereto.  Thus,  an  issue  was  framed  by  the  parties  to 
that  action,  to  be  tried  and  disposed  of  before  the  referee  ap- 
pointed for  that  purpose. 

Even  if  final  judgment  could  have  been  entered  in  the  action^ 
before  the  trial  and  disposition  of  that  issue,  how  can  it  be  said 
that  the  parties  and  the  court  could  not  delay  the  ^^. 
entry  of  final  judgment  until  after  the  trial  of  that  Menwlirii- 
issue  ?  It  was  an  issue  framed  before  judgment,  dictiom  of 
which  It  was  quite  proper  to  try  before  judgment ;  ^^**  "**** 
and  the  decision  of  that  issue  embodied,  in  the  final 
judgment  upon  the  report  of  the  referee,  that  the  bonds  and 
stocks  were  covered  by  and  subject  to  the  mortgages  and  were 
legally  transferred  under  the  foreclosure  sale,  bound  all  the 
parties  to  that  action  and  the  persons  who  were  represented  by 
them.  The  people  and  the  railway  company  represented  the 
general  creditors  of  the  railway  company ;  and  the  Farmers* 
Loan  &  Trust  Co.  represented  the  bondholders,  whose  trustee 
it  was.  Hence,  upon  the  assumption  that  the  final  receiver  ap- 
pointed in  the  people's  action  was  clothed  with  the  powers  and 
subject  to  the  duties  of  receivers  in  the  case  of  the  voluntary 
dissolution  of  corporations,  precisely  as  claimed  by  the  learned 
counsel  for  the  plaintiff,  yet  we  reach  the  conclusion  that,  during 
the  pendency  of  that  action  and  of  the  temporary  receivership, 
the  court  had  jurisdiction  to  make  the  orders  and  decrees  com- 
plained of,  and  to  authorize  the  disposition  which  was  made  of 
this  property. 

But  we  need  not  stop  here.     Even  if  the  reference  to,  hearing 
before,   and  decision  by,  the  referee  Spencer  had  been  after 
final  judgment  in  the  people's  action,  and  the  appoint- 
ment of  Jewett  as  final  receiver  with  all  the  powers  ^i^^^^P^ 
of  a  receiver  in  the  case  of  the  voluntary  dissolution  creditors- 
of  a  corporation,  still  our  conclusion  would  be  the  suutw  ex- 
same.     Prior  to  the  Code  of  Procedure,  final  receivers  '""''**'• 
ap]>ointed  in  equitable  actions  under  section  38  were  common- 
law  receivers,  whose  powers  and  duties  were  not  regulated  by 
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statute  (Mann  v,  Pentz,  3  N.  Y.  415);  and  this  is  conceded  by 
the  learned  counsel  for  the  plaintiff. 

But  he  claims  that  the  law  was  changed  by  that  Code,  and 
that  in  consequence  of  the  provision  thereof  the  powers  and 
duties  of  final  receivers  under  section  38  were  the  same  as  were 
devolved  upon  a  final  receiver  appointed  in  the  case  of  the 
voluntary  dissolution  of  a  corporation.  The  Code,  as  originally 
reported  and  enacted  in  1848,  contained  no  provisions  in  refer- 
ence to  the  winding  up  or  dissolution  of  corporations,  and  section 
38  remained  unaffected.  But  in  1849  section  430  of  the  Code 
was  added,  which  provided  as  follows :  "  An  action  may  be 
brought  by  the  attorney-general,  in  the  name  of  the  people  of 
this  State,  on  leave  granted  by  the  supreme  court,  or  a  judge 
thereof,  for  the  purpose  of  vacating  the  charter  or  annulling  the 
existence  of  a  corporation,  other  than  municipal,  whenever  such 
corporation  shall, 

"I.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation  ;  or, 

"  2.  Violate  the  provisions  of  any  law,  by  which  such  corpora- 
tion shall  have  forfeited  its  charter  by  abuse  of  its  powers ;  or, 

"  3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  powers  ;  or, 

"4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

"5.  Whenever  it  shall  exercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

"  And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe  that  any  of  these  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and,  upon 
leave  granted,  to  bring  the  action  in  every  case  of  public  interest, 
and  also  in  every  other  case  in  which  satisfactory  security  shall 
be  given,  to  indemnify  the  people  of  this  State  against  the  costs 
and  expenses  to  be  incurred  thereby." 

And  then  by  section  444  it  was  provided  that,  when  judgment 
should  be  rendered  against  a  corporation,  the  t:ourt  should  have 
the  same  power  to  restrain  the  corporation,  to  appoint  a  receiver 
of  its  property,  and  to  take  an  account  and  make  distribution 
thereof  among  its  creditors  as  were  given  in  article  3,  title  4, 
chapter  8  of  the  third  part  of  the  Revised  Statutes,  and  that  it 
should  be  duty  of  the  attorney-general  immediately  after  the 
rendition  of  such  judgment  to  institute  proceedings  for  that 
purpose. 

By  section  68  of  the  Revised  Statutes  referred  to,  it  is  pro- 
vided that  such  receivers  shall  have  the  power  and  authority 
conferred  by  law  upon  trustees  to  whom  an  assignment  of  the 
estate  of  insolvent  debtors  may  be  made  pursuant  to  the  provi- 
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sions  of    the    5th    chapter    of    the    second   part  of    Revised 
Statutes. 

Section  70  provides  that  the  receivers,  immediately  on  their 
appointment,  shall  give  notice  thereof,  which  shall  contain  the 
same  matters  required  by  law  in  notices  of  trustees  of  insolvent 
debtors ;  and  in  addition  thereto  shall  require  all  persons  hold- 
ing any  open  or  subsisting  contract  of  such  corporation,  to 
present  the  same  in  writing  and  in  detail  to  such  receivers  at 
the  time  and  place  in  such  notice  specified,  which  shall  be  pub- 
lished for  three  weeks  in  the  State  paper  and  in  a  newspaper 
printed  in  the  county  where  the  principal  place  of  conducting 
the  business  of  such  corporation  shall  have  been  situated. 

In  section  72  it  is  provided  that,  after  the  first  publication  of 
the  notice  of  appointment  of  receivers,  every  person  having  pos. 
session  of  any  property  belonging  to  such  corporation,  and  every 
person  indebted  to  such  corporation,  shall  account  and  answer 
for  the  amount  of  such  debt  and  for  the  value  of  such  property 
to  the  receivers ;  and  all  the  provisions  of  law  in  respect  to  trus- 
tees of  insolvent  debtors — the  collection  and  preservation  of  the 
propertyof  such  debtors,  the  concealment  and  discovery  thereof, 
and  the  means  of  enforcing  such  discovery — shall  be  applicable 
to  the  receivers  so  appointed,  and  to  the  property  of  such  cor- 
poration. 

Section  73  provides  that  such  receivers  shall  have  the  same 
power  to  settle  any  controversy  that  shall  arise  between  them 
and  any  debtors  or  creditors  of  such  corporation,  by  a  reference, 
as  is  given  by  law  to  trustees  of  insolvent  debtors ;  that  the 
same  proceedings  for  that  purpose  shall  be  had,  and  with  like 
effect ;  that  application  for  the  appointment  of  referees  may  be 
made  to  any  officer  authorized  to  appoint  such  referees  on  the 
application  of  trustees  of  insolvent  debtors,  who  shall  proceed 
therein  in  the  saine  manner ;  and  that  the  referees  shall  proceed 
in  like  manner,  and  file  their  report  with  the  like  effect  in  all 
respects. 

Section  74  provides  that  the  receivers  shall  be  subject  to  all 
duties  and  obligations  by  law  imposed  upon  trustees  of  insol- 
vent debtors,  so  far  as  they  may  be  applicable,  except  where 
other  provisions  shall  be  made ;  that  they  shall  call  a  general 
meeting  of  the  creditors  of  such  corporation  within  four  months 
from  the  time  of  their  appointment,,  when  all  accounts  and  de- 
mands for  and  against  such  corporation,  and  all  its  open  and 
subsisting  contracts  shall  be  ascertained  and  adjusted  as  far  as 
may  be,  and  the  amount  of  moneys  in  the  hands  of  the  receiver 
declared. 

Section  79  provides  how  the  receivers  shall  distribute  the 
residue  of  the  moneys  in  their  hands  among  those  who  shall 
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have  exhibited  their  claims  as  creditors,  and  whose  debts  shall 
have  been  ascertained. 

Section  85  provides  that  the  receivers  shall  be  subject  to  the 
control  of  the  court  of  chancery,  and  may  be  compelled  to 
account  at  any  time,  and  may  be  removed  by  the  court. 

Section  90  provides  that  any  decree  or  order  of  the  court  of 
chancery,  made  upon  any  petition  presented  pursuant  to  the 
provisions  of  that  article,  or  in  the  course  of  any  proceedings 
therein,  shall  be  subject  to  an  appeal. 

By  looking  at  the  fifth  chapter  of  the  second  part  of  the  Re- 
vised Statutes  (2  R.  S.  p.  41^,  we  find  that  in  section  7  it  is  pro- 
vided that  the  trustees  shall  have  power  to  sue  in  their  own 
names,  or  otherwise,  and  to  recover  all  the  estate,  debts,  and 
things  in  action  belonging  or  due  to  the  debtor,  in  the  same 
manner  and  with  the  like  effect  as  such  debtor  could  or  might 
have  done  if  no  attachment  had  been  issued,  or  trustee  ap- 
pointed, or  an  assignment  had  not  been  made ;  and,  among 
other  things,  to  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors  or  creditors,  and  to  examine  any  person 
touching  such  matters  and  accounts,  on  oath,  and  to  compound 
with  any  person  indebted  to  such  debtor,  and  discharge  all 
demands  against  such  person. 

Section  8  provided  that  the  trustees,  immediately  upon  their 
appointment,  shall  give  notice  thereof,  and  therein  shall  require : 
(i)  all  persons  indebted  to  such  debtor,  by  a  day  and  at  a  place 
therein  to  be  specified,  to  render  an  account  of  all  debts  and 
sums  of  money  owing  by  them  respectively,  to  such  trustees, 
and  to  pay  the  same  ;  (2)  all  persons  having  in  their  possession 
any  property  or  effects  of  such  debtor,  to  deliver  the  same  to 
the  trustees  by  the  day  so  appointed ;  (3)  all  the  creditors  of  such 
debtors  to  deliver  their  respective  accounts  and  demands  to  the 
trustees,  or  one  of  them,  by  a  day  to  be  therein  specified,  not 
not  less  than  forty  days  from  the  first  publication  of  the  notice. 

Section  19  provides  that,  if  any  controversy  shall  arise  between 
the  trustees  and  any  other  person  in  the  settlement  of  any 
demands  against  such  debtor,  or  of  debts  due  to  his  estate,  the 
same  may  be  referred  to  three  indifferent  persons,  who  may  be 
agreed  upon  by  the  trustees,  and  the  party  with  whom  such 
controversy  shall  exist,  by  a  writing  to  that  effect  signed  by 
them. 

Section  26  provided  that  the  trustees  shall,  as  speedily  as  pos- 
sible, convert  the  estate,  real  and  personal,  of  such  debtor  into 
money ;  and  section  27  provides  that  the  trustees,  within  fifteen 
months  from  the  time  of  their  appointment,  shall  call  a  general 
meeting  of  the  creditors  of  such  debtors,  by  a  notice  to  be  pub- 
lished in  the  same  manner  as  before  directed,  respecting  the 
publication  of  the  notice  of  their  appointment,  in  which  notice 
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they  shall  specify  the  time  and  place  of  such  meeting,  which 
time  shall  not  be  more  than  three  months  nor  less  than  two 
months  after  the  first  publication  of  such  notice ;  and  every  such 
notice  shall  be  published  at  least  once  in  each  week  until  the 
time  of  such  meeting. 

Section  28  provides  that  at  such  meeting,  or  other  adjourned 
meeting  thereafter,  all  accounts  and  demands  for  and  against 
the  estate  of  such  debtor  shall  be  fairly  adjusted,  so  far  as  the 
same  can  be  ascertained,  and  the  amount  of  moneys  in  the 
hands  of  the  trustees  declared ;  and  further  sections  provide  for 
the  distribution  of  moneys  in  their  hands. 

Section  46  provides  that  such  trustees  shall  be  subject  to  the 
orders  of  the  supreme  court,  and  of  the  court  of  common  pleas 
of  the  county  in  which  they  were  appointed,  upon  the  applica- 
tion of  any  creditor,  or  of  any  debtor  in  respect  to  whom  they 
were  appointed,  in  relation  to  the  execution  of  any  of  the  powers 
and  duties  confided  to  them ;  and  they  may  be  removed  by  the 
supreme  court  for  cause  shown. 

From  this  careful  reference  to  the  statutes,  upon  the  assump- 
tion that  they  are  applicable,  it  will  be  seen  that  there  is  nothing 
in  them  which  requires  a  final  receiver  to  consult  the  general 
creditors  of  the  insolvent  corporation  in  the  prosecution  or 
defence  of  any  action.  He  is  required  to  publish  certain  notices 
and  to  call  a  meeting  of  the  creditors,  that  their  claims  may  be 
adjusted  and  that  the  balance  of  the  property  in  his  hands  after 
the  adjustment  of  the  claims  may  be  determined.  But  it  is  still 
his  duty  to  take  into  his  possession  the  insolvent  estate,  and  to 
use  the  legal  means  for  that  purpose ;  and  he  may  commence 
and  settle  suits,  and,  under  the  direction  of  the  court,  compro- 
mise claims ;  and  he  is  subject  at  all  times  to  the  order  of  the 
court. 

In  this  case  there  was  a  controversy  as  to  the  ownership  of 
this  property,  and  as  to  whether  it  came  to  Jewett  as  receiver 
in  the  people's  action  or  as  receiver  in  the  foreclosure  action ; 
and  that  was  a  controversy  to  be  settled  under  the  direction  of 
the  court.  And  by  a  reference,  and  investigation,  and  an  orderly, 
legal  proceeding,  it  was  determined  that  the  property  did  not 
come  to  him  as  receiver  in  the  people's  action,  but  that  it  came 
to  him  as  receiver  in  the  foreclosure  action ;  and  that  as  receiver 
in  the  people's  action  he  had  no  title  or  claim  thereto,  and  that 
the  same  was  properly  sold  and  disposed  of  in  the  foreclosure 
action. 

There  is  no  provision  of  law  which  required  that  the  general 
creditors  should  be  made  parties  to  that  litigation,  or  have  any 
notice  thereof ;  and  none  of  their  legal  rights  were  violated  by 
carrying  the  same  on  without  any  notice  to  them.  They  were 
represented  therein  by  the  people,  through  the  attorney-general 
S5  A.  &  £.  R.  R.  Gas.— 6 
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and  by  the  receiver,  and  by  the  defendant,  the  Erie  R.  Co. 
They  could  undoubtedly  have  been  permitted  to  intervene  or  to 
appeal  from  the  judgment  or  any  of  the  orders,  if  any  ground 
of  appeal  existed.  But  they  had  no  right  to  attack  the  same 
collaterally,  unless  for  fraud  sufficient  within  the  rules  applic- 
able to  such  cases  to  sustain  an  action  to  set  aside  a  fraudulent 
judgment. 

These  provisions  as  to  notice  by  the  receiver  were  mostly 
directory,  and  were  not  essential  to  the  jurisdiction  of  the  court. 
Their  omission  would  constitute  an  irregularity  against  which 
any  party  aggrieved  could  have  relief  by  application  to  the  court 
in  the  proceeding  or  in  the  action.  They  had  reference  to  the 
settlement  of  the  /claims  against  the  debtor  and  the  distribu- 
tion of  the  debtor's  property  among  creditors ;  but  they  had  no 
pertinency  whatever  until  the  estate  should  come  into  the  hands 
of  the  receiver  for  distribution  by  him  among  those  entitled  to 
share  therein. 

Therefore,  standing  upon  the  very  ground  taken  by  the  plain- 
tiff, assuming  the.  fundamental  law  to  be  precisely  as  he  claims, 
yet  we  are  unable  to  perceive  how  it  can  be  said 
conrtof  eqnity  ^^^^  ^^^  court  did  not  have  jurisdiction  to  make  the 
-SeinfkciM  final  adjudication  which  was  entered  in  the  final 
— <jiio  war-  judgment  in  the  people's  action.  And  if  we  are 
"■^  right  in  this  conclusion,  then  there  is  no  ground  for 

the  maintenance  of  this  action.  But  the  magnitude  of  the  in- 
terests involved  in  this  action  is  such  as  to  justify  us  in  fortify- 
ing our  conclusions  by  still  further  prolonging  this  discussion ; 
for  if  the  court  had  no  right  in  the  foreclosure  action,  in  conse- 
quence of  the  pendency  of  the  people's  action  and  the  tem- 
porary receivership  therein,  to  detiermine  whether  these  stocks 
and  bonds  were  covered  by  or  subject  to  the  mortgages,  then 
for  precisely  the  same  reasons  it  had  no  right  to  determine 
what  property  was  covered  by  the  mortgages  or  how  much  was 
due  thereon  ;  and  all  the  foreclosure  proceedings  are  open  to 
the  collateral  assaults  of  this  plaintiff  and  other  creditors. 

We  are  of  opinion  that  the  learned  Counsel  for  the  defendants 
are  right  in  their  claim  that  the  proceedings  in  equity  under 
section  38  for  the  dissolution  of  a  corporation  for  the  reasonr. 
therein  stated  were  unaffected  by  the  Code  of  Procedure.  It 
was  provided  in  section  13  of  title  2  of  chapter  13,  part  3  of  the 
Revised  Statutes  (2  R.  S.  579)  that  a  writ  of  scire  facias  might 
be  issued  out  of  the  supreme  court  upon  the  relation  of  the 
attorney-general  against  any  corporation  created  or  renewed  by 
any  act  of  the  legislature,  for  the  purpose  of  vacating  or 
annulling  such  act,  on  the  ground  that  the  same  was  passed 
upon  some  fraudulent  suggestion  or  concealment  of  a  material 
fact  made  by  the  persons  incorporatc^d  by  such  act,  or  made 
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with  their  consent  or  knowledge.     That  was   contained  in  the 
article  entitled  ^^  Of  Scire  Facias^ 

Section  27  provided  that  whenever  any  judgment  should  be 
rendered  for  the  vacating  and  annulling  of  any  act  of  incorpora- 
tion pursuant  to  the  provisions  of  that  article,  the  court  of 
chancery  should  have  the  same  powers  to  restrain  the  corpora- 
tion created  by  such  act ;  to  appoint  a  receiver  of  its  property 
and  effects  and  to  take  account  and  make  distribution  thereof 
among  its  creditors,  as  were  given  in  the  third  article  of  the 
fourth  title  of  the  eighth  chapter  of  that  act,  relating  to  the 
voluntary  dissolution  of  corporations ;  and  that  it  should  be  the 
duty  of  the  attorney-general,  immediately  after  the  rendering  of 
any  judgment  vacating  and  annulling  any  such  act  of  incorpora- 
tion, to  institute  proceedings  for  that  purpose. 
^  Article  2  of  the  same  title  is  entitled  "  Of  Information  in  the 
Nature  of  Quo  Warranto^  and  in  Certain  Other  CaseSy'  and  sec- 
tion 39  provided  as  follows : 

"  An  information  in  the  nature  of  a  quo  warranto  may  also  be 
filed  by  the  attorney-general,  upon  his  own  relation,  on  leave 
granted,  against  any  corporate  body  whenever  such  corporation 
shall:  I,  offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation ;  or  2,  violate 
the  provisions  of  any  law  by  which  such  corporation  shall  have 
forfeited  its  charter  by  misuser;  or  3,  whenever  it  shall  have 
forfeited  its  privileges  and  franchises  by  nonuser ;  or  4,  when- 
ever it  shall  have  done  or  omitted  any  acts  which  amount  to  a 
surrender  of  its  corporate  rights,  privileges  and  franchises;  or 
5,  whenever  it  shall  exercise  any  franchise  or  privilege  not  con- 
ferred upon  it  by  law.  And  it  shall  be  the  duty  of  the  attorney- 
general  to  file  such  information,  in  every  instance  in  which  *he 
shall  have  good  reason  to  believe  that  the  same  can  be  estab- 
lished by  proof." 

Section  49  provided  that  whenever  it  should  be  found 
or  adjudged  that  any  corporation  against  which  an  infor- 
mation in  the  nature  of  a  quo  warranto  should  have  been 
filed,  had  by  any  misuser,  nonuser  or  surrender  forfeited  its  cor- 
porate rights,  privileges  and  franchises,  judgment  should  be 
rendered  that  such  corporation  be  ousted,  and  altogether  ex- 
cluded from  such  corporate  rights,  privileges  and  franchises, 
and  that  the  corporation  be  dissolved. 

And  section  51  provided  that  whenever  any  such  judgment 
should  be  rendered,  the  court  of  chancery  should  have  the  same 
powers  to  restrain  the  corporation  created  by  such  act;  to 
appoint  a  receiver  of  its  property  and  effects,  and  to  take  an 
account  and  make  distribution  thereof  among  its  creditors, 
as  were  given  in  the  third  article  of  the  fourth  title  of 
the  eighth  chapter  of  that  act ;  and  that  it  should  be  the  duty 
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of  the  attorney-general,  immediately  after  the  rendering  of  any 
such  judgment,  to  institute  proceedings  for  that  purpose. 

It  is  thus  seen  that  there  were  two  systems  of  procedure 
which  might  be  carried  on  against  insolvent  corporations,  or 
corporations  which  have  done  or  omitted  any  act  which  amounted 
to  a  surrender  of  their  corporate  rights,  privileges  or  franchises  ; 
one  was  a  suit  in  equity  by  the  attorney-general,  of  his  own 
motion,  without  leave  of  any  court,  under  section  38  above 
referred  to,  in  which  a  temporary  receiver,  and  after  final  judg- 
ment, a  final  receiver,  could  be  appointed,  each  of  whom  would 
possess  such  powers  and  duties  as  might  be  devolved  upon  him 
by  the  court,  uncontrolled  by  any  statutory  regulations ;  the 
other  was  a  proceeding  instituted  by  writ  of  guo  warranto  by 
the  attorney-general,  after  leave  obtained  of  the  court,  which 
was  a  proceeding  at  law  in  which  the  corporation  was  entitled 
to  a  jury  trial ;  and  in  that  proceeding  judgment  could  be 
rendered  dissolving  the  corporation,  but  the  supreme  court  had 
no  right  to  appoint  a  reviewer.  But  after  final  judgment  annul- 
ling  and  dissolving  the  corporation,  the  attorney-general  was 
required  to  apply  to  the  court  of  chancery  for  the  appointment 
of  a  final  receiver;  and  his  powers  and  duties  were  regulated  by 
the  provisions  contained  in  article  3,  above  referred  to,  in  refer- 
ence to  the  voluntary  dissolution  of  corporations. 

These  two  systems  of  procedure  against  corporations  went 
along,  side  by  side,  one  in  chancery,  the  other  at  law.  Now 
what  change  did  the  Code  of  Procedure  work  ?  Section  38  was 
not  repealed  by  that  Code,  but  was  expressly  saved  by  section 
471  thereof,  and  remained  in  force  in  1875,  when  the  people's 
action  was  commenced.  The  chapter  of  the  Code  which  em- 
braced section  430  was  entitled  ^^ Actions  in  Place  of  Scire  Facias, 
Quo  Warranto,  and  of  Information  in  the  Nature  of  Quo  War* 
rantOy'  and  the  title  is  quite  a  clear  indication  that  that  chapter 
was  not  intended  to  take  the  place  of  article  2,  title  4,  chapter 
8,  part  3  of  the  Revised  Statutes  which  contained  section  38, 
and  which  was  entitled  ^^  Of  Proceedings  Against  Corporations  in 
Equity'' 

Section  428,  the  first  section  of  the  Code  and  chapter,  provides 
that  the  writs  of  scire  facias  and  of  quo  warranto  are  abolished, 
and  that  "  The  remedies  heretofore  obtainable  in  those  forms 
may  be  obtained  by  civil  action  under  the  provisions  of  this 
chapter." 

And  section  429  provided  in  substance  the  same  as  was  pro- 
vided in  section  13  of  chapter  9  of  the  Revised  Statutes,  above 
mentioned,  simply  substituting  an  action  in  the  place  of  the 
writ  of  scire  facias.  ' 

Section  430  of  the  Code  above  set  out  is  substantially  the 
same  as  section  39  of  the  same  chapter  of  the  Revised  Statutes^ 
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and  was  evidently  intended  to  take  its  place;  and  section  431 
provides  that  leave  to  bring  the  action  mentioned  in  the  pre- 
ceding sections  may  be  granted  upon  the  application  of  the 
attorney-general. 

Section  432  is  a  substantial  re-enactment  of  section  28,  of 
chapter  91,  and  section  442  of  the  Code  is  substantially  like 
section  49  of  chapter  9 ;  and  section  444  is  a  substitute  for  sec- 
tions 27  and  5 1  of  the  same  chapter. 

It  is,  therefore,  we  think,  quite  clear  that  the  chapter  of  the 
Code  was  simply  intended  to  substitute  actions  in  the  form  pre- 
scribed by  the  Code,  in  the  place  of  writs  of  scire  facias  ^nAquo 
warranto^  and  to  regulate  the  proceedings  in  such  actions.  But 
there  was  nothing  in  that  chapter  which  took  away  from  the 
court  of  equity  the  general  power  which  it  had  always  possessed, 
and  which  it  had  previously  exercised  under  section  38,  in  ac- 
tions for  the  dissolution  of  corporations,  for  the  reasons  stated 
in  that  section,  or  which  subjected  the  receivers  appointed  in 
such  an  action  to  the  provisions  of  section  444  of  the  Code. 

The  actions  commenced  under  section  430  of  the  Code,  like 
those  commenced  by  writ  of  quo  warranto  under  section  39  of 
the  Revised  Statutes,  for  which  it  was  a  substitute,  continued  to 
be  strictly  legal  actions  in  which  the  defendants  had  the  con- 
stitutional right  of  jury  trial,  and  neither  a  temporary  injunction 
could  be  granted  nor  a  temporary  receiver  appointed. 

Section  /\^/\  made  special  provision  for  injunctions  and  re- 
ceivers after  judgment,  and  thus  forbade  them  by  implication 
at  an  earlier  stage  of  the  action.  The  maxim,  Expressio  uniuSy 
exclusio  alteriuSy  applies. 

But  this  construction  of  the  Code  of  Procedure  is  made  still 
clearer  by  a  reference  to  the  present  Code.     By  the  repealing 
act  (chapter  245  of  the  laws  of  1880),  section  38  of  the  Revised  - 
Statutes  was  for  the  first  time  repealed,  and  section  1785  of  the 
Code  was  substituted  in  its  place. 

Section  1786  provides  that  the  actions  specified  in  the  last 
section  may  be  maintained  by  the  attorney-general  in  the  name 
of,  and  in  behalf  of  the  people. 

Section  1788  provides  for  the  appointment  of  a  temporary 
and  permanent  receiver  in  such  an  action  ;  and  by  that  section 
and  the  repealing  act  of  1880,  the  duties  and  powers  of  a  per- 
manent receiver  so  appointed  were  made  the  same  as  those  of 
receivers  in  the  case  of  the  voluntary  dissolution  of  corporations 
under  the  Revised  Statutes. 

The  sections  to  which  we  have  referred,  sections  1785,  1786, 
and  1788,  are  contained  in  article  3  of  title  2,  chapter  15  of  the 
Code  ;  and  actions  under  that  article  could  be  commenced  with- 
out leave  of  the  court.  Then,  in  article  4,  provisions  are  made 
for  the  commencement  of  actions  by  leave  of  the  court,  and 
those  provisions  are  substantially  like  those  contained  in  the 
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Code  of  Procedure,  and  which  before  that  Code  were  contained 
in  that  part  of  the  Revised  Statutes  which  related  to  writs 
of  scire  facias  and  quo  warranto  against  corporations.  When 
judgment  has  been  rendered  in  an  action  provided  for  in  that 
article,  the  final  receiver  is  subject  to  the  powers  and  duties 
wriich  devolve  upon  receivers  of  corporations  voluntarily  dis- 
solved, and  all  the  actions  under  that  article  are  triable  by- 
jury. 

So  it  appears  that  the  two  systems  of  procedure  against  cor- 
porations which  were  provided  in  the  Revised  Statutes  have 
been  continued  since  the  enactment  of  the  Codes.  Under  the 
one  system  the  actions  may  be  commenced  without  leave  of  the 
court,  and  they  must  be  tried  as  equitable  actions ;  under  the 
other  system  the  actions  can  be  commenced  only  by  leave  of 
the  court,  and  the  parties  are  entitled  to  jury  trial  as  matter  of 
right.  Under  the  present  Code,  for  the  first  time  under  both 
sytems,  by  special  provisions,  a  temporary  injunction  may  be 
issued  and  a  temporary  receiver  may  be  appointed  during  the 
pendency  of  an  action,  and  the  final  receivers  are  subject  to  the 
provisions  of  the  law  applicable  to  receivers  in  the  case  of  the 
voluntary  dissolution  of  corporations,  whose  powers  and  duties 
are  regulated  by  law. 

Under  the  Revised  Statutes,  when  equitable  and  legal 
remedies  were  administered  in  different  courts,  there  was  reason 
for  the  existence  of  the  two  systems.  But  now,  when  all  the 
remedies  may  be  administered  in  the  same  court,  it  is  difficult 
to  perceive  any  reason  for  the  continued  existence  of  the  two 
systems ;  but  they  do  exist,  and  each  must  have  its  proper 
significance  and  operation. 

We  think,  therefore,  that  it  is  clear  that  prior  to  1880  there 
was  no  statute  regulating  the  powers  and  duties  of  receivers 
appointed  in  the  equitable  actions  commenced  under  section  38 
of  the  Revised  Statutes  above  referred  to. 

We  have  taken  no  notice  of  the  act,  chapter  1 5 1  of  the  laws 
of  1870,  to  which  our  attention  has  been  called,  for  the  reason 
that  that  act  has  no  pertinency  to  any  questions  involved  in  this 
case.  It  did  not  extend  injunctions  and  receiverships  to  new 
cases.  It  simply  provided  that  they  should  be  issued  and 
granted  in  actions,  and  regulated  the  practice  so  as  to  prevent 
abuses  which  had  previously  been  just  cause  for  complaint. 

There  are  other  topics  brought  to  our  notice  in  the  learned 
briefs  submitted  to  us.  They  have  not  been  overlooked  ;  but 
the  necessities  of  time  and  space  forbid  any  attention  to  them 
here.  We  have  written  enough  to  show  that  the  plaintiff  does 
not,  by  the  facts  alleged  in  his  complaint,  show  a  cause  of  action 
against  the  defendants  ;  and  that 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Finch,  and  Peckham,  J  J.,  dissenting. 
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Wilmington  and  Reading  R.  Co. 

V. 

Downward  et  al. 

{Delaware  Court  of  Errors  and  Appeals,  June  21.  1888.) 

Dissolution  of  Corporation — Sale  of  Property — Dormancy. — By  decree  of 
the  federal  circuit  court,  the  property  of  the  Wilmington  &  Reading  R. 
Co.,  so  far  as  situated  in  the  State  of  Pennsylvania  and  held  under  grants 
by  that  State,  **  but  exclusive  of  the  franchises  granted  by  the  State  of  Dela- 
ware,'* was  sold.  Subsequently,  the  Delaware  legislature  passed  an  act 
to  incorporate  the  purchasers  at  such  sale,  which  purported  to  vest  the 
purchasers,  among  other  things,  with  the  privileges  and  franchises  of  the 
corporatipn,  as  whose  property  the  same  was  sold  ;  and  all  that  might  have 
been  granted  thereto  or  conferred  thereupon  by  any  act  or  acts  of  as- 
sembly whatever  in  force  at  the  time  of  such  sale.  Held,  that  such  act 
did  not  operate  as  a  dissolution  of  the  Wilmington  &  Reading  Co.,  and 
that  therefore  debts  owing  to  such  corporation,  or  judgments  ofrecor'd  in 
its  favor,  were  not  extinguished  ;  but  that  the  corporation  was  dormant 
and  incapable  of  taking  any  action  upon,  or  assigning  such  debts  and 
judgment ;  and  hence,  that  the  new  corporation  could  not  acquire  any 
right  to  a  judgment  entered  in  favor  of  the  old  corporation  before  the  sale, 
as  it  did  not  pass  to  the  new  corporation  by  virtue  of  th6  act  of  assem- 
bly ;  or  by  virtue  of  the  sale  and  conveyance. 

On  questions  reserved  from  the  Superior  Court  of  New  Castle 
County. 

Action  by  the  Wilmington  &  Reading  R.  Co.,  use  of  Wil- 
mington &  Northern  R.  Co.,  use  of  John  C.  Higgins,  against 
James  Downward  and  others  composing  the  firm  of  James 
Downward  &  Sons.  The  opinion  states  the  facts  out  of  which 
the  questions  in  issue  arose. 

Anthony  Higgins  for  plaintiff. 

Chas.  B.  Lore^  Geo.  H.  Bates,  and  Austin  Harrington  for.  de- 
fendants. 

Saulsbury,  C. — A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation  of  law.     Being 
the  mere  creature  of  law,  it   possesses  only  those 
properties  which  the  charter  of  its  creation  confers  ^JJJJJJij*"* 
upon  it  either  expressly  or  as  incidental  to  its  very 
existence.     These  are  such  as  are  supposed  best  calculated  to 
effect  the  object  for  which  it  was  created.    Among  the  most  im- 
portant are  immortality,  and,  if  the  expression  may  be  allowed, 
individuality  ;  properties  by  which  a  perpetual  succession  of  many 
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persons  are  considered  as  the  same,  and  may  act  as  the  single 
individual.  They  enable  a  corporation  to  manage  its  own  af- 
fairs and  to  hold  property  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  perpetual  conveyance 
for  the  purpose  of  transmitting  it  from  hand  to  hand.  It  is 
chiefly  for  the  purpose  of  clothing  bodies  of  men  in  succession 
with  ^these  qualities  and  capacities  that  corporations  were  in- 
vented and  are  in  use.  Chief  Justice  Marshall's  opinion  in  the 
case  of  Dartmouth  College  v.  Woodward,  17  U.  S.  4  Wheat  626 ; 
4  L.  Ed.  656. 

A  franchise  is  a  certain  privilege  conferred  by  grant  from  the 
government  and  vested  in  individuals.  Corporations  or  bodies 
politic  are  the  most  usual  franchises  known  to  our  law.  Bou- 
vier.  Law  Diet.  545. 

By  section  17,  article  2  of  the  constitution  of  this  State  it  is 

declared  that  **  no  act  of  incorporation  except  for  the  renewal 

of  existing  corporations,  shall  be  hereafter  enacted 

coBstitntionai  without  the  Concurrence  of  two  thirds  of  each  branch 

to^faieorporii!  ^^  ^^^  legislature,  and  without  a  reserved  power  of 
ttoBs.  revocation  by  the  legislature  ;  and  no  act  of  incor- 

poration which  may  be  hereafter  enacted  shall  con- 
tinue in  force  for  a  longer  period  than  twenty  years  without  the 
re-enactment  of  the  legislature,  unless  it  be  an  incorporation 
for  public  improvement.'*^ 

The  Wilmington  &  Reading  R.  Co.  was  a  private  corpcJra- 
lYiimiiigtoii  A  tion  for  public  improvement,  and  therefore  its  exist- 

c©.*s  dfsMhi-  ^^^^  ^^^  ^^^  limited  to  the  period  of  twenty  years 
tion.  under  this  provision  of  the  constitution. 

There  was  no  time  fixed  by  positive  provision  in  the  charter 
of  the  Wilmington  &  Reading  R.  Co.  when  the  corporation 
should  cease  to  exist.  Had  there  been,  the  corporation,  in  the 
absence  of  a  renewal  of  its  charter  before  that  period,  would 
have  become  dissolved  without  either  a  representative  or  the 
possibility  of  one,  as  no  provision  is  made  by  our  laws  for  a 
representative  in  such  a  case,  and  at  the  instant  of  its  dissolu- 
tion the  debts  due  to  it  would  have  become  extinguished,  not 
the  right  to,  or  the  remedy  for,  the  debts  suspended  merely,  but 
the  debt  itself  annihilated.  Commercial  Bank  v,  Lockwood,  2 
Harr.  (Del.)  14. 

A  judgment,  being  No.  181  to  the  November  Term,  1869, 
was  recovered  by  the  Wilmington  &  Reading  R.  Co.,  a  corpo- 
FaetaHtftted.  ^^^ition  then  existing  under  the  laws  of  Delaware  and 
Pennsylvania,  against  the  defendants.  A^./a.  wsls 
issued,  being  No.  224  to  the  November  Term,  1870,  on  this 
judgment  and  being  made  on  goods  and  chattels.  Subsequent 
executions  were  issued  on  this  judgment,  the  last  being  an  a/i'as 
vend,  exp.,  No.  92  to  September  Term,  1887.     On  May  29, 1886, 
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the  judgment  was  marked  for  the  use  of  the  Wilmington  & 
Northern  R.  Co.  by  the  direction  of  the  attorney  of  the  plain- 
tiff, and  the  judgment  was  afterwards,  on  June  12,  1886, 
marked  for  the  use  of  John  C.  Higgins,  by  direction  of  the 
president  of  the  Wilmington  &  Northern  R.  Co. 

The  defendants  allege  that  at  or  about  the  year  1877,  the 
Wilmington  &  Reading  R.  Co.  had  ceased  to  have  any  legal  ex- 
istence as  a  corporation  or  any  right  to  perform  or  do  any  act 
whatever,  and  that  the  said  judgment  which  had  been  recovered 
by  it  became  void  and  of  no  effect. 

The  sixth  reason  assigned  for  setting  aside  the  sheriff's  sale  is 
that  the  transfers  or  assignments  alleged  to  have  been  made  by 
indorsements  on  the  record  and  by  and  through  which  the  said 
John  C.  Higgins  claims  title  thereto  were  illegal,  unauthorized, 
and  void  and  ineffectual  to  vest  in  said  John  C.  Higgins  any 
right  or  title  whatever.  This  reason,  so  far  as  it  relates  to  the 
authority  of  the  attorney  directing  the  judgment  to  be  marked 
to  the  use  of  the  Wilmington  &  Northern  R.  Co.,  is  not  before 
us,  exceptions  thereto  having,  for  the  sake  of  expediting  the 
hearing  of  the  questions  reserved,  been  abandoned  ;  so  that  the 
real  and  only  question  before  us  is.  Was  the  Wilmington  & 
Reading  R.  Co.  dissolved  by  the  act  in  relation  thereto,  passed 
February  22,  1877,  or  in  other  words  did  the  legislature,  by 
passing  that  act,  revoke  the  charter  of  the  Wilmington  & 
Reading  R.  Co. 

On  the  3d  of  March,  1868,  the  Wilmington  &  Reading  R.  Co. 
-executed  a  mortgage  upon  its  road,  etc.,  for  the  payment  of 
money.  A  suit  was  afterwards  instituted  in  the  United  States 
circuit  court  for  the  foreclosure  of  this  mortgage. 

The  final  decree  in  the  case  was  made  April  25,  1876,  direct- 
ing the  sale  by  the  trustees  of  the  railroad  and  property.  The 
sale  was  made  under  the  decree,  November  4,  1876.  The  deed 
made  by  the  trustees  to  the  purchasers  conveyed  "the  railroad 
of  the  Wilmington  &  Reading  R.  Co.,  extending  from  a  point 
on  the  Philadelphia  &  Reading  R.  at  or  near  Birdsboro,  in  the 
County  of  Berks,  State  of  Pennsylvania,  to  the  city  of  Wilming- 
ton, in  the  State  of  Delaware,  with  all  the  rights,  privileges,  im- 
munities, and  franchises  of  the  said  Wilmington  &  Reading  R. 
Co.,  under  any  and  all  grants  of  the  State  of  Pennsylvania, 
but  exclusive  of  the  franchises  granted  by  the  State  of 
Delaware."  These  franchises  granted  by  the  State  of  Dela- 
ware were  not  included  in  the  mortgage  for  which  fore- 
closure was  decreed  ;  and  of  course  were  not  included  but  ex- 
cluded by  the  decree  of  foreclosure.  They  were  not  sold  by  the 
trustees  to  the  purchasers  of  said  road.  Of  course,  therefore, 
the  purchasers  of  said  Wilmington  &  Reading  R.  did  not  by 
such  sale  become  entitled  to  said  franchises  granted  by  the 


90      WILMINGTON  AND  READING  R.  CO.  V.  DOWNWARD  et  ol. 

State  of  Delaware.  On  the  22d  of  February,  1877,  the  legis- 
lature of  Delaware  passed  an  act  to  incorporate  the  pur- 
chasers  of  the  Wilmington  &  Reading  R.  This  act  (after  re- 
citing in  its  preamble  that  the  railroad  of  the  Wilmington  & 
Reading  R.  Co.,  with  its  appurtenances,  was  sold  in  pursuance 
of  a  mortgage  executed  by  said  company  under  authority  of 
laws  of  this  State,  and  that  it  was  necessary  to  the  proper  en- 
joyment of  the  rights  acquired  by  said  sale  that  the  purchasers 
should  be  incorporated,  with  authority  to  consolidate  with  any 
company  organized  or  to  be  organized  under  the  laws  of  the 
State  of  Pennsylvania  operating  such  portion  of  the  road  so 
sold  as  is  situated  within  the  State  of  Pennsylvania),  incorpo- 
rated the  persons  purchasing  the  said  Wilmington  &  Reading 
R.  under  a  decree  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania,  a  body  politic  and  corpo- 
rate, by  the  name  of  "  The  Wilmington  &  Northern  R.  Co." 

By  this  act  the  company  were  vested  with  all  the  right,  title, 
interest,  property,  possession,  claim  and  demand  at  law  or  in 
equity,  of,  in,  and  to  such  railroad,  to  wit,  the  railroad  of  the 
Wilmington  &  Reading  R.  Co.,  with  its  appurtenances,  and  with 
all  the  rights,  powers,  immunities,  privileges  and  franchises  of 
the  corporation  as  whose  property  the  same  was  sold,  and  which 
may  have  been  granted  thereto  or  conferred  thereupon  by  any 
act  or  acts  of  assembly  whatsoever  in  force  at  time  of  such  sale. 

These  franchises  granted  by  the  State  of  Delaware,  not  being 
included  in  the  mortgage  executed  by  the  Wilmington  &  Read- 
ing R.  Co.,  and  consequently  not  sold  under  the  decree  of  fore- 
closure thereof  made  by  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Pennsylvania,  the  purchasers  at  such 
sale  acquired  no  title  thereto  and  no  property  therein.  If  they 
acquired  any  such  title  or  property  it  could  only  have  been 
under  and  by  virtue  of  the  act  to  incorporate  the  purchasers  of 
the  Wilmington  &  Reading  Railroad  before  referred  to.  This 
act  purported  to  vest  such  purchasers,  among  other  things,  with 
the  privileges  and  franchises  of  the  corporation  as  whose  prop- 
erty the  same  was  sold  and  which  may  have  been  granted  thereto 
or  conferred  thereupon  by  an  act  or  acts  of  asseQibly  whatever 
in  force  at  the  time  of  such  sale. 

The  condition  of  a  corporation  whose  charter  has  expired  is 
not  the  same  as  that  of  a  corporation  which  has  failed  to  elect 
its  officers  and  as  the  consequence  of  that  failure  is 
CorporatioB  rendered  inactive  ;  the  life  of  the  one  is  out  of  it  by 
BotdtnoiTfld.  i^s  ^^^  constitution,  and  not  from  a  failure  to  do 
what  its  charter  enabled  them  to  do  to  give  them 
active  being ;  the  other  was  entitled  by  its  charter  to  a  con- 
tinued active  life,  but  it  has. failed  to  continue  that  activity  by 
the  election  of  its  necessary  officers,  its  active  powers,  but  not 
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its  being,  are  gone.  The  one  is  dead  ;  the  other  is  dormant* 
The  principles  of  law  which  apply  to  the  rights  of  a  corporation 
thus  dormant  or  disabled  are  not  the  same  as  those  which  are 
applicable  to  the  rights  of  a  corporation  which  is  dissolved  or 
civilly  dead.  In  the  former  case  debts  due  are  extinguished ; 
not  so  in  the  latter  case.  No  judgment  of  ouster  or  other 
similar  judgment  or  judgment  of  like  effect  has  ever  been  judici- 
ally declared  against  the  Wilmington  &  Reading  R. 

The  act  to  incorporate  the  purchasers  of  the  Wilmington  & 
Reading  R.  did  not,  in  express  terms,  revoke  the  charter  of  the 
Wilmington  &  Reading  R.,  nor  necessarily  deprive 
the  latter  of  its  franchises  granted  by  the  acts  of  as-  *^®^  •'  *«* 
sembly  of  the 'State  of  Delaware.  The  Wilmington  ^ulcZ!TTr 
&  Reading  R.  had  never  forfeited  its  charter,  as  wnmingtoii  a 
judicially  ascertained,  by  any  judgment  of  a  court  of  ^  Jj  J?j"d 
law,  and  even  the  former  act  did  not  so  declare.  A  a,^t.  ^ 
franchise  is  property,  and  it  cannot  wantonly  or  of 
whim  be  taken  away  by  a  legislative  act  and  transferred  to  an- 
other. The  act  of  February  22,  1877,  must  receive  a  reasonable 
interpretation.  It  mu3t  be  interpreted  to  mean  that  which  the 
legislature  of  the  State  of  Delaware  had  a  right  to  do,  and  not 
that  which  the  legislature  had  not  a  right  to  do.  The  rights,. 
powers,  immunities,  privileges,  and  franchises  conferred  by  the 
legislature  on  the  purchasers  of  the  Wilmington  &  Reading  R., 
must  be  interpreted  such  rights,  powers,  immunities,  privileges, 
and  franchises  as  those  conferred  by  the  legislature  on  the 
Wilmington  &  Reading  R.  by  any  act  or  acts  of  the  general  as- 
sembly which  the  Delaware  legislature  had  the  right  to  confer^ 
and  to  vest  the  same  in  said  purchasers,  because  the  legislature 
had  the  right  to  make  such  a  grant ;  but  the  legislature  had  nO" 
authority  to  take  from  the  Wilmington  &  Reading  R.,  rights, 
powers,  immunities,  privileges,  and  franchises,  the  same  never 
having  been  judicially  declared  forfeited  nor  revoked  constitu- 
tionally by  legislative  authority.  If  the  legislature  had  revoked 
the  charter  of  theWilmington  &  Reading  R.,  it  could  have  granted 
rights,  powers,  immunities,  privileges,  and  franchises  of  the 
same  nature  and  kind  as  those  which  the  Wilmington  &  Read- 
ing R.  had  theretofore  possessed,  but  not  the  same  identical 
rights,  powers,  immunities,  privileges,  and  franchises,  because, 
the  charter  being  revoked,  it  would  follow  that  the  rights, 
powers,  immunities,  privileges,  and  franchises  ceased  and  de- 
termined, and  were  not  the  subjects  of  transferrence  to  another 
company  by  legislative  grants.  The  words  "  of  the  corporation 
as  whose  property  the  same  was  sold  and  which  may  have  been 
granted  thereto  or  conferred  thereupon  by  any  act  or  acts  of 
assembly  whatsoever  in  force  at  the  time  of  such  sale,*'  must 
be  interpreted    as  having  relation  to  what  was  sold  and  not 
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to  that  which  was  not  sold  and  could  not  have  been  legally 
sold  under  the  said  decree  of  foreclosure. 

According  to  this  interpretation  the  words  used  would  have 
force  and  effect.  A  contrary  interpretation  would  render  the 
words  of  the  act  of  assembly  inoperative  and  void. 

It  appears  from  the  case  stated  that  the  judgment  in  respect 
to  which  controversy  exists  in  this  case  was,  on  May  29,  1886, 
marked  for  the  use  of  the  Wilmington  &  Northern  R.  Co.  by 
Victor  DuPont,  attorney  for  plaintiff,  and  on  June  12,  1886, 
for  the  use  of  John  C.  Higgins  by  direction  of  H.  A.  DuPont, 
president  of  W.  &  N.  R.  Co. 

It  also  appears  in  like  manner  that  there  had  been  no  meet- 
ing of  the  stockholders  of  the  Wilmington  &  Reading  R.  Co. 
after  the  sale  thereof  under  the  decree  of  foreclosure  aforesaid. 
If  these  facts  be  so,' the  Wilmington  &  Reading  R.,  as  a  cor- 
poration, was  not  dead  nor  the  debts  due  it  extinguished  so  far 
at  least  as  it  existed  under  the  laws  of  the  State  of  Delaware. 
In  this  respect  it  was  only  dormant,  capable  of  being  revived 
but  incapable  of  action  without  such  revival.  Its  life  or  death 
rested  with  the  legislature. 

The  views  above  expressed  in  reference  to  extinct  and 
dormant  corporations  are  in  accordance  to  the  opinion  of  the 
court  in  the  case  of  Commercial  Bank  of  Milford  v.  Lockwood, 
2  Harr.  (Del.j)  8. 

"  There  is, '  says  Morawetz  on  Private  Corporations,  §§  1002, 
1003,  "  a  broad  and  fundamental  distinction  between  the  dis- 
solution of  the  corporation  and  the  loss  of  its  franchise  or  legal 
right  to  exist.  Much  confusion  may  be  avoided  by  bearing  in 
mind  this  distinction.  Again  he  says:  "If  the  charter  of  a 
corporation  limits  its  existence  to  a  definite  period  of  time,  the 
franchise,  or  right  to  exist  would  expire  at  the  time  limited." 
Again  :  "  The  franchise  to  exist  and  carry  on  business  as  a  cor 
poration  continues  indefinitely,  unless  the  time  of  its  duration 
is  expressly  limited  in  the  grant.** 

If  the  corporation  should  be  guilty  of  any  wrongful  act  or 
neglect  of  duty  which  would  give  the  State  a  right  to  declare 
the  franchise  forfeited,  the  franchise  would  nevertheless  con- 
tinue until  the  forfeiture  had  been  claimed  and  enforced  by  the 
State  through  the  proper  legal  proceedings. 

The  commission  of  a  wrongful  act  or  neglect  of  duty  by  a 
corporation  would  evidently  not  per  se,  put  an  end  to  the  actual 
existence  of  the  corporate  association.  After  a  long  continued 
nonuser  it  maybe  presumed  that  a  corporation  has  surrendered 
its  franchise  to  the  State  ;  but  the  mere  fact  that  a  corporation 
has  been  without  officers  or  organization,  and  has  performed  no 
corporate  acts  during  a  number  of  years  does  not  put  an  end  to 
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its  franchises,  although  this  may  be  a  good  ground  for  declar- 
ing them  forfeited  by  judicial  proceedings. 

The  charter  of  a  corporation  does  not  expire  by  reason  of 
the  omission  or  commission  of  acts  on  the  part  of  the  company 
for  declaring  a  forfeiture ;  but  the  franchises  continue  in  full 
force  until  the  penalty  of  forfeiture  is  claimed  by  the  State 
granting  the  franchise ;  and  this  can  be  done  only  through  a 
legal  proceeding  by  which  the  cause  of  forfeiture  is  judicially 
ascertained,  and  not  in  a  purely  collateral  proceeding. 

Says  Pierce  on  Railroads,  1 1 :  "  The  nonuse  or  misuse  of  its 
franchises  by  a  corporation,  or  its  breach  of  the  conditions  on 
which  its  duration  is,  by  the  law  of  its  creation, /nade  to  depend, 
is  a  cause  of  forfeiture.  Such  defaults,  however,  do  not  of 
themselves  work  a  forfeiture,  but  they  take  effect  only  when 
judicially  determined  in  a  direct  proceeding  instituted  for  the 
purpose.  A  nonuser  or  misuser  is  a  ground  of  forfeiture, 
although  not  expressly  declared  to  be  such  by  statute." 

The  same  writer  says :  "A  cause  of  forfeiture  which  has  not 
been  judicially  declared  in  a  direct  proceeding  cannot  be  taken 
advantage  of  collaterally." 

The  legal  modes  of  proceeding  against  a  corporation  for 
usurpation,  nonuser,  or  misuser  of  a  franchise,  is  scire  facias  or 
an  information  in  the  nature  of  a  quo  warranto^  each  prosecuted 
at  the  instance — ^and  on  behalf  of  the  State. 

What  becomes  of  the  corporate  property  of  a  corporation  in 
the  event  of  its  dissolution  ? 

The  court  in  the  case  of  Commercial  Bank  v,  Lockwood,  be- 
fore referred  to,  says  that  on  the  dissolution  of  a  corporation, 
as  by  the  expiration  of  the  period  of  its  charter,  its  real  estate 
reverts  to  the  grantor ;  its  personal  estate  to  the  people,  and 
the  debts  due  to  it  are  extinguished.  This  is  doubtless  so  at 
the  common  law,  and  in  a  proceeding  at  law  as  a  scire  facias  on 
a  judgment ;  but  the  more  modern  doctrine  upon  this  subject 
seems  to  be  that  the  capital  of  a  corporation  becomes,  upon  its 
dissolution,  a  fund  to  be  administered  in  equity  for  the  pay- 
ment of  its  creditors,  and  afterwards  for  distribution  among  its 
stockholders.  The  creditors  have  a  lien  on  the  assets  and  may 
follow  them  into  the  hands  of  stockholders  and  persons  who 
are  indebted  to  the  corporation. 

The  rights  of  stockholders  in  the  assets  are  subordinate  to 
those  of  creditors.  See  Pierce,  Railroads,  13  and  authorities 
cited. 

In  my  opinion,  when  the  constitution  of  this  State  speaks  of 
the  reserved  power  of  revocation  of  a  corporation  by  the  legis- 
lature it  means  an  express  revocation  by  the  legislature  and  not 
otherwise.  It  will  be  seen,  from  what  I  have  already  said,  that 
the  judgment  set  forth  in  the  case  stated,  being  No.  181,  to  the 
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November  term,  1869,  of  the  superior  court,  whether  it  be  a 
valid  and  subsisting  judgment  or  not,  did  not  pass  to  the  Wil- 
mington &  Northern  R.  Co.,  by  virtue  of  the  acts  of  assembly, 
mortgage  foreclosure  proceeding,  sale  and  conveyances  recited 
in  the  case  stated  so  as  to  give  the  said  Wilmington  &  Northern 
R.  Co.  the  right  to  enforce  said  judgment  by  executions  issued 
against  the  defendants ;  and  that  John  C.  Higgins,  who  claims 
to  be  assignee  of  said  company  to  said  judgment,  has  not  the 
right  to  enforce  said  judgment  against  the  defendants. 


Gulf,  Colorado  and  Santa  Fe  R.  Co. 

V. 

MORRISS  et  al. 

m 

(Texas  Supreme  Court,  1887.) 

FranchlM — Transfer  of  Property — Defeating  Corporate  Ends.— A  railroad 
corporation  being  organized  for  a  public  purpose  cannot  by  contract  of 
sale,  lease,  or  otherwise,  so  dispose  of  its  track  and  corporate  property  as 
to  incapacitate  itself  from  fulfilling  its  duties  to  the  public,  except  express 
power  has  been  conferred  upon  it  by  the  State,  either  in  its  charter  or  by 
statute. 

Same — Statutory  Authority — Texas  Railroad — Incorporation  Law. — By 
the  general  railroad  incorporation  law  of  Texas  there  is  no  authority  con- 
ferred upon  railroad  companies  to  sell  their  tracks,  nor  is  there  any  |x>wer 
conferred  to  purchase  the  track  of  another  company. 

Same — Branch  Road — Authority  to  Contract — Purchase. — A  statute  au- 
thorizing a  railroad  company  to  locate,  construct,  and  operate  a  branch 
line,  does  not  confer  upon  it  any  power  to  purchase  a  line  already  con- 
structed, although  it  may  be  so  located,  and  run  in  such  a  direction  that 
if  constructed  by  the  purchasing  company  it  would  have  been  deemed  a 
branch  line. 

Dissolution  of  Corporation — Sale  of  Road  by  Stockholders— Llabilitv  for 
Debts. — A  number  of  stockholders  of  the  Gulf,  Colorado  &  Santa  Fe  R.. 
through  one  of  their  number  and  in  his  name,  purchased  all  the  stock  and 
outstanding  bonds  of  the  Central  &  Montgomery  R..  and  destroyed 
the  latter,  mtending  to  sell  that  road  to  the  Gulf,  Colorado  &  Santa  Fe  R. 
Co.  The  stockholders,  however,  never  bought  the  Central  &  Montgomery 
R.,  except  as  they  might  have  acc^ired  an  interest  in  it  by  the  purchase  of 
the  shares  of  stock  and  bonds.  The  stockholder  in  whose  name  the  pur- 
chased stock  stood,  for  the  benefit  of  himself  and  those  interested  with 
him  made  a  proposition  to  the  Gulf,  Colorado  &  Santa  F6  R.  Co.  to  sell 
the  Central  8l  Montgomery  road,  which  was  accepted.  Held,  that  the 
purchase  and  destruction  of  the  stock  and  bonds,  and  subsequent  sale  by 
the  stockholders  of  the  Gulf,  Colorado  &  Santa  F6  R.  Co.,  did  not  operate  as 
a  dissolution  of  the  Central  &  Montgomery  R.  Co.  so  as  to  relieve  it,  as  a 
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corporation,  from  its  debts  and  obligations ;  and  that  its  road  and  fran- 
chise were  still  subject  to  sale  under  execution,  issued  on  a  judgment  in 
favor  of  the  creditors  of  the  Central  &  Montgomery  R.  Co. 

Appeal  from  District  Court,  Montgomery  County. 

Action  by  the  Gulf,  Colorado  &  Santa  F^  R.  Co.  against  Mor- 
riss  and  Crooker  to  enjoin  the  sale  of  the  Central  &  Montgomery 
R.  under  a  judgment,  execution,  and  levy  in  favor  of  the  de- 
fendants. The  plaintiff  appeals  from  a  judgment  dissolving  a 
temporary  injunction,  and  giving  ten  per  cent  as  damages  for 
delay. 

BallingeTy  Mott  &  Terry  for  appellant. 

Hutcheson  &  CarringtoUy  and  J.  E.  &  W.  P,  McComb  for 
appellees. 

Stayton,  J. — On  April  14,  1882,  the  charter  of  the  appellant 
was  amended  under  the  general  law,  and  by  that  it  was  pro- 
vided, in  addition  to  powers  otherwise  given,  that  it  ^^^ 
should  have  power  "  also  to  construct,  own,  operate, 
equip,  and  maintain  a  branch  of  said  railway  to  be  called  the 
*  Eastern  Branch  '  thereof,  commencing  at  a  point  on  its  main 
linq  in  Burleson  county,  about  two  miles  north  of  the  Yegua ; 
thence  easterly,  through  the  counties  of  Burleson,  Brazos, 
Grimes,  and  Montgomery,  to  a  point  on  the  International  & 
Great  Northern  R.,  within  three  miles  of  the  Lemuel  Smith 
1280-acre  survey  in  Montgomery  county,  with  the  right  to 
purchase  the  Central  &  Montgomery  R.,  and  to  own,  oper- 
ate, equip,  and  maintain  the  same,  under  this  charter,  as  a 
part  of  said  Eastern  Branch."  The  Central  &  Montgomery  R. 
Co.  then  owned  and  was  operating  a  railroad  from  the  town  of 
Montgomery,  in  Montgomery  county,  to  Navasota,  in  Grimes 
county,  about  28  miles  in  length,  and  running  near  to  and  nearly 
parallel  with  the  proposed  eastern  extension  of  the  appellant's 
road,  and  making  connection  with  the  Houston  &  Texas  Cen- 
tral R.  at  Navasota.  A  number  of  the  stockholders  of  the 
Gulf,  Colorado  &  Santa  F^  R.,  through  one  of  their  number 
and  in  his  name,  purchased  all  the  stock  and  outstanding 
bonds  of  the  Central  &  Montgomery  R.,  and  destroyed  the 
latter,  intending  to  sell  that  road  to  the  appellant.  The  stock- 
holders, however,  never  bought  the  Central  &  Montgomery  road, 
except  as  they  might  have  acquired  an  interest  in  that  road  by 
the  purchase  of  the  shares  of  stock  and  bonds  it  had  issued. 
The  matter  thus  standing,  the  stockholder  in  whose  name  all  the 
purchased  stock  stood,  for  the  benefit  of  himself  and  those  in- 
terested with  him,  made  to  the  executive  committee  of  the  ap- 
pellant the  following  proposition : 
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"Galveston,  Texas,  June  12, 1882, 
"  H.  Rosenbergs  Esq.,  Chairman  Executive  Committee  G.y  C.  & 
S.F^R.  Co. — Dear  Sir:  On  the  fifteenth  day  of  June,  1881, 
your  board  of  directors  authorized  a  subscription  of  fifteen  hun- 
dred dollars  in  stock,  and  three  millions  of  bonds  of  your  com- 
pany at  par,  for  the  purpose  of  the  further  extension  of  your 
road.  The  subscription  was  taken  by  the  stockholders  of  record 
on  the  first  day  of  June,  1881 ;  thereby  giving  to  them  the  right 
of  all  stock  and  bonds  to  be  issued  by  your  compafny  until  said 
subscription  is  cancelled.  Ascertaining  that  your  company  had 
determined  to  extend  a  branch  road  into  eastern  Texas  for  the 
purpose  of  reaching  the  timber  country,  and  believing  it  to  be 
advisable  to  prevent  the  completion  of  a  competing  line  of  road 
already  in  existence  by  purchasing  the  same,  I  was  authorized  by 
the  subscribers  to  your  stock  and  bonds  to  make  the  purchase 
of  the  Central  &  Montgomery  road,  extending  from  Navasotata 
Montgomery,  a  distance  of  about  twenty-eight  miles,  and  I  now 
offer  the  same  to  your  company,  including  all  its  equipments, 
free  from  all  debts,  stock,  bonds,  and  otherwise,  for  the  following 
proposition : 

"  204  bonds  of  your  company  at  par   .     .  $204,000.00 

With  coupons  attached  to  July  ist      .     .  7,140.00 

Stock  of  your  company  , 238,500.00 

And  cash 29,455.22 

$479,095.22 

"  Asking  your  immediate  action  upon  this  proposition,  I  re- 
main, Very  truly,  GEO.  Sealy, 
"For  the  Subscribers  to  the  1,500,000  Stock,  3,000,000  Bonds.'* 

And  on  the  same  day  the  proposition  was  accepted  in  writing 
by  H.  Rosenberg,  on  behalf  of  the  executive  committee,  as 
follows : 

"  In  accordance  with  the  resolution  by  the  board  of  directors,. 
May  8,  1882,  directing  me  to  purchase  the  Central  and  Mont- 
gomery road  at  a  cost  not  exceeding  twelve  thousand  dollars  in 
bonds  and  eight  thousand  dollars  in  stock  of  this  company  per 
mile,  and  this  proposition  being  within  that  limit,  we  hereby 
accept  the  proposition  of  George  Sealey,  and  recommend  the 
board  of  directors  to  approve  of  our  action. 

"  For  the  Executive  Committee,  H.  ROSENBERG,  Chairman." 

This  action  was  reported  to  the  board  of  directors  at  a  regular 
meeting  held  by  them  on  the  same  day,  and  was  approved  and 
adopted  by  the  board  as  its  act ;  and  all  this  was  approvrd  hy 
the  stockholders  at  a  regular  annual  meeting  held  by  them  on 
October  3,  1882.  The  Gulf,  Colorado  &  Santa  F6  R.  Co.  took 
possession   of  the   Central   &    Montgomery   R.    on    June    15, 
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1882,  and  from  that  time  continuously  ran,  operated,  repaired, 
and  maintained  it  at  its  own  expense,  as  a  part  of  its  line  under 
its  amended  charter,  and  thereafter  the  Central  &  Montgomery 
R.  Co.  ceased  to  exercise  control  over  the  road,  or  to  keep  up 
its  corporate  organization,  but  its  president  made  a  report  to  the 
comptroller,  as  required  by  law,  showing  the  condition  of  the 
company  to  the  date  last  mentioned.  No  further  facts  tending 
to  show  that  the  Gulf,  Colorado  &  Santa  F^  R.  Co.  acquired 
title  to  the  Central  &  Montgomery  R.  are  shown,  or  claimed 
to  have  existed,  except  that  the  price  named  in  the  proposition 
to  sell,  before  mentioned,  was  fully  paid. 

Morris  &  Crawford  subsequently  obtained  a  judgment  against 
the  Central  &  Montgomery  R.  Co.,  in  district  court  for  Mont- 
gomery county,  which  was  affirmed  on  writ  of  error  at  the 
present  term,  3  S.  W.  Rep.  457.  The  cause  of  action  on  which 
that  judgment  was  obtained,  accrued,  in  part,  prior  to  June  12,. 
1882,  and  all  grew  out  of  the  failure  of  the  Central  &  Mont- 
gomery R.  properly  to  transport  freight.  An  execution,  the 
first  and  only  one,  issued  on  the  judgment  in  favor  of  Morris 
&  Crawford  on  March  27,  1884,  directed  to  the  sheriff  of  Grimes 
county,  which  was  levied  on  the  road-bed,  iron  track,  ties, 
switches,  and  right  of  way  of  the  Central  &  Montgomery  R. 

This  action  was  bronght  by  the  Gulf,  Colorado  &  Santa  F6 
R.  Co.  to  enjoin  the  sale  of  the  Central  &  Montgomery  K. 
under  the  judgment,  execution,  and  levy  in  favor  of  Morris  & 
Crawford.  A  writ  of  injunction  was  issued,  but  on  final  hearing 
it  was  dissolved,  and  a  judgment  giving  10  per  cent  damages  for 
delay  was  rendered  against  the  plaintiff  company. 

The  injunction  was  sought,  and  is  now  claimed,  on  the  theory 
that  the  facts  we  have  stated  passed  title,  at  least  equitable,  in 
the  Central  &  Montgomery  R.  to  the  Gulf,  Colorado  & 
Santa  F^  R.  Co.,  and  that  it  thereby  became  not  liable  to  sale 
for  the  debt  due  Morris  &  Crawford.  It  is  not  claimed  that  the 
Gulf,  Colorado  &  Santa  F6  R.  Co.  purchased  the  stock  of  the 
Central  &  Montgomery  R.,  nor  could  it  well  be  so  insisted 
under *the  facts.  It  is  denied  that  the  transaction  operated  a 
consolidation  of  the  two  railroads,  and  that  they  thereby  became 
one  under  the  charter  of  the  Gulf,  Colorado  &  Santa  F6  R.  Co. 
It  is  also  denied  that  the  one  was  in  any  way  merged  in  the 
other,  and  in  all  these  propositions  we  concur  with  counsel  for 
the  appellant. 

It  is  claimed,  however,  that  the  Central  &  Montgomery  Rail- 
road corporation  was  dissolved  by  the  facts  stated,  and  that  the 
property  which  it  owned  before  dissolution  became  g^ie  or  tr»a>- 
the  property  of  the  appellant  company.  It  is  well  fw  of  pnbite 
3ettled  that  corporations  organized  for  public  pur-  corporation, 
poses  cannot,  by  contract  of  sale,  lease,  or  otherwise,  render 
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themselves  incapable  of  performing  their  duties  to  the  pub- 
lic, or  in  any  way  absolve  themselves  from  the  obligation  which 
forms  the  main  consideration  for  giving  them  a  corporate  exist- 
ence, unless  this  be  done  by  consent  of  the  State^  given  through 
the  charter,  or  in  some  other  manner.  Hence  any  contract 
through  which  such  a  corporation  seeks  to  accomplish  such  a 
result  is  void,  unless  it  has  legislative  sanction.  Thomas  v  Rail- 
road Co.,  loi  U.  S.  71  ;  Pierce,  R.  R.  10;  Tayl.  Corp.  305,  131, 
1 32  ;  Mor.  Corp.  485,  490.  Authorities  bearing  on  the  various 
phases  of  this  question  are  cited  in  notes  given  by  the  elemen- 
tary writers  here  mentioned.  The  stockholders  of  a  strictly 
private  corporation,  acting  in  the  mode  prescribed  by  law  for 
the  transaction  of  its  business  may  dispose  of  its  assets,  and 
thereby  become  unable  to  carry  on  further  the  corporate  busi- 
ness ;  for  the  public  has  no  interest  in  the  continuance  of  such 
a  business. 

Do  the  facts  show  that  the  Gulf,  Colorado  &  Sante  F6  R.  Co. 
has  become  the  owner  of  the  property  of  the  Central  &  Mont- 
gomery R.  Co.,  which  it  may  operate  under  the  charter  of  the 
latter,  and  hold  freed  from  the  debts  of  that  company? 

The  first  question  arising  on  this  inquiry  is,  had  the  Gulf, 
Colorado  &  Santa  Fd  R.  Co.  any  power  to  buy  the  property  of 
the  Central  &  Montgomery  ?  Tl\is  will  depend  upon  whether 
p  w«r  to  b  ^^^  charter  of  the  former  gave  it  power  to  buy,  or 
property--  *^  the  charter  of  the  latter  gave  it  power  to  sell  to  the 
KtKtntory  •■•  former.  Both  corporations  were  chartered  under 
thority.  ^j^g  general  law  regulating  the  incorporation  of  such 

companies,  in  so  far  as  any  question  involved  is  concerned. 
Whatever  powers  that  law  authorizes  to  be  conferred  upon 
them  through  their  charters,  those  they  had,  and  they  had  no 
more  and  no  less;  this,  of  course,  carrying  such  incidental 
powers,  not  enumerated,  as  were  necessary  to  enable  them  to 
exercise  properly  the  powers  expressly  granted.  No  part  of  the 
general  law  authorizes  one  railroad  company  to  buy  the  railroad 
of  another,  nor  does  it  authorize  a  railroad  company  to  sell  its 
road  to  another  company  or  to  any  person.  The  law  author- 
izes railroad  companies  to  loan  money  to  construct,  complete, 
improve,  or  operate  their  roads,  and  to  give  mortgages  therefor. 
Rev.  Stat.  art.  4219.  These  mortgages  may  be  foreclosed 
through  the  courts,  or  sales  may  be  made  under  powers  con- 
tained in  such  mortgages ;  and  title  to  the  property  will  pass. 
They  may  become  indebted  in  the  course  of  their  business,  and 
their  property,  including  franchise,  subjected  to  sale  under  ju- 
dicial process  to  pay  such  indebtedness.  But  in  such  cases  the 
corporation  continues,  and  the  purchasers  become,  in  effect, 
mere  stockholders;  the  Corporation  property  so  purchased,  how- 
ever, being  relieved  from  liability  for  debts  not  creating  a  prior 
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encumbrance  on  the  property  sold.  These  are  the  means 
through  which  the  laws  of  this  State  authorize  the  sale  of  rail- 
roads. They  do  not  contemplate  that  one  railway  company 
shall  have  the  power  voluntarily  to  buy  from  or  sell  to  an- 
other. The  purpose  for  which  the  incorporation  of  railroad 
companies  is  permitted,  under  the  general  incorporation  act,  de- 
termines largely  the  powers  they  may  exercise.  That  act  pro- 
vides that  "  any  number  of  persons,  not  less  than  ten,  being  sub- 
scribers to  the  stock  of  any  contemplated  railroad,  may  be 
formed  into  a  corporation  for  the  purpose  of  constructing,  own- 
ing, maintaining,  and  operating  such  railroad  by  complying 
with  the  requirements  of  this  chapter."  Rev.  Stat.  4099.  They 
are  authorized  to  incorporate  for  one  purpose — to  construct,  to 
own,  to  maintain,  and  to  operate  such  railroad,  i.e.,  to  own, 
maintain,  and  operate  the  road  the  company  may  construct 
under  its  charter.  Incorporation  is  not  authorized  for  several 
and  distinct  purposes ;  as,  to  construct  a  road  for  some  other 
corporation,  to  maintain  a  road  owned  by  some  other  corpora- 
tion, to  operate  a  road  owned  by  some  other  corporation,  nor  to 
become  the  owner,  by  purchase,  of  a  railroad  constructed  ^nd 
owned  by  some  other  corporation. 

This  is  the  only  legitimate  construction  that  can  be  placed  on 
the  language  used  in  the  statute.  If,  however,  there  could  be 
doubt  as  to  this,  the  matter  is  made  too  clear  by  subsequent  pro- 
visions of  the  law.  The  law  requires  articles  of  incorporation  to 
be  adopted,  signed,  and  filed  in  the  office  of  the  secretary  of 
state,  and  these  are  required  to  give  information  on  specified 
subjects,  and,  among  others,  to  state  the  identical  thing  the  con- 
templated corporation  purposes  to  do.  They  must  state  "  the 
places  from  and  to  which  it  is  intended  to  construct  the  pro- 
posed railroad,  and  the  intermediate  counties  through  which  it 
is  proposed  to  construct  the  same."  Rev.  Stat.  art.  4101.  "When 
the  articles  of  incorporation  have  been  filed  and  recorded  as 
herein  provided,  the  persons  nan^ed  as  corporators  therein  shall 
thereupon  become  and  be  deemed  a  body  corporate,  and  be  au- 
thorized to  proceed  to  carry  into  effect  the  objects  set  forth  in 
such  articles,  in  accordance  with  the  provisions  of  this  title." 
Rev.  Stat.  art.  4105.  Thus  is  the  power  which  such  corporations 
may  have,  when  incorporated  under  the  general  law,  declared. 

It  may  be  urged,  however,  that,  if  the  power  of  the  one  cor- 
poration to  buy  the  road  of  the  other  was  not  given  under  the 
original  charters  of  either  corporation,  yet  that  such  a  power 
was  acquired  through  the  amendment  to  the  charter  of  the  Gulf, 
Colorado  &  Santa  Fe  R.  Co.,  which  provided,  in  ef-  BrMeh  rwwi- 
fect,  that  it  should  have  the  "  right  to  purchase  the  Power  to  eon- 
Central  &  Montgomery  Railroad,  and  to  own,  *'***• 
operate,  equip,  and  maintain  the  same,  under  this  charter,  as 
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a  part  of '  said  Eastern  Branch."  The  law  providing  for  the 
amendment  of  railroad  charters  nowhere  intimates  that  such  a 
corporation  may  acquire  rights  or  powers  through  an  amend- 
ment which  it  could  not  have  acquired  under  its  original  incor- 
poration. One  of  the  leading  purposes  intended  to  be  subserved 
through  an  amendment  to  a  railroad  charter,  under  the  general 
law,  was  to  enable  them  to  change  or  extend  the  line  of  road  to 
be  constructed,  and  not  to  enable  them  to  acquire  powers  of  a 
character  different  to  those  they  might  acquire  through  the  ori- 
ginal act  of  incorporation.  This  is  illustrated  by  article  41 13, 
Rev.  Stat.,  which  is  the  only  part  of  the  law  regulating  amend- 
ments other  than  such  as  put  restrictions  on  the  right  to  amend, 
that  indicates  the  character  of  amendments  that  may  be  made* 
It  provides  that  "  any  railroad  corporation  may,  by  amendment 
to  its  charter,  project  and  provide  for  the  locating,  construct- 
ing, owning,  maintaining,  and  operating  a  branch  line  to  its 
original  trunk  line  of  railroad  from  any  point  on  said  original,, 
main,  or  trunk  line  to  any  other  point  in  this  State,  by  a  braneh 
line  to  the  main  line,  making  an  angle  with  said  main  line  of 
at  least  twenty-five  degrees  in  the  general  course  of  said  branch 
line,  and  also  so  projected  that  said  branch  line  shall  in  no  case 
be  so  located  as  to  be  or  become  such  a  line  of  railroad  as  that, 
if  the  same  were  owned  by  another  corporation,  the  corpora- 
tion owning  the  main  line,  or  any  one  of  the  other  branches 
thereof,  would  be  forbidden  by  the  constitution  and  laws,  from 
consolidating  therewith  on  account  of  the  lines  being  parallel  or 
competing  lines."  The  succeeding  article  provides  how  much 
of  a  line  authorized  to  be  built  by  an  amendment  shall  be  com- 
pleted and  put  in  running  order  within  given  periods. 

No  one  can  acquire  a  power  or  right  under  a  law  which  the 
law  itself  does  not  provide  he  may  have  by  a  compliance  with 
it.  The  articles  for  incorporation,  under  the  general  law,  are  re- 
quired to  be  passed  upon  by  the  attorney-general  before  they  can 

be  filed  and  incorporation  be  accomplished,  but  the 
Power  to  b»r  law  does  not  confide  to  the  attorney-general  or  to  the 
*iied  ft^n  ex-  ^^Corporators  the  power  to  determine  for  what  pur- 
preMffTMits.     poses  incorporation  may  be  had  or  what  powers  the 

corporation  may  acquire  by  the  act  of  incorporation. 
That  is  determined  by  the  law  which  permits  the  incorporation. 
The  rule  that  a  corporation  has  power  to  do  only  such  acts  as  its 
charter,  considered  in  relation  to  the  general  law,  authorizes  it 
to  do  applies  to  every  class  of  corporations.  The  powers  need 
not  all  be  express,  for  such  will  be  implied  as  are  necessary 
to  enable  the  corporation  to  carry  out  the  powers  expressed  or 
necessary  to  accomplish  the  general  purposes  for  which  the  cor- 
poration is  created.  Power  to  buy  a  railroad  cannot  be  implied 
from  an  express  grant  of  power  to  construct,  own,  maintain, 
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and  operate  a  railroad  to  be  constructed  by  the  corporation  to 
which  these  express  powers  are  given,  for  they  are  not  reason- 
ably necessary  to  the  accomplishment  of  the  purposes  contem- 
plated. The  one  corporation  having  no  power  to  purchase  the 
railroad  of  the  other,,  it  must  be  held  that  the  appellant  com- 
pany acquired  no  title  to  the  property  levied  on,  and  it  there- 
fore becomes  unnecessary  to  consider  any  equities  that  may 
grow  out  of  the  transaction  between  the  parties  to  it. 

The  Central  &  Montgomery  R.  Co.  is  an  existing  corporation, 
so  far  as  appears  from  the  record  before  us,  and  such  person 
or  persons  as  may  hold  its  stock  have  it  within  their  power  to 
complete  a  reorganization.  As  held  at  the  present  term,  in  the 
case  of  Central  &  M.  R.  Co.  v.  Morris,  28  Am.  &  Eng.  R.  R. 
Cas.  50,  that  company  and  its  property  are  liable  for  any  mat- 
ter of  indebtedness  incurred  in  the  management  of  whomsoever 
the  railroad  may  have  been.  The  issuance  of  an  execution  first 
to  a  county  other  than  that  in  which  the  judgment  was  ren- 
dered was  an  irregularity,  but  of  this  no  one  not  having  an  in- 
terest in  the  property  levied  upon  can  take  advantage.  The  in- 
j unction  was  therefore  properly  dissolved. 

The  statute  permits  the  assessment  of  ten  per  cent  damages, 
on  the  dissolution  of  an  injunction  when  it  appears  that  the  in- 
junction was  obtained  for  delay  only.  We  are  of  the  opinion 
that  the  facts  of  this  case,  considering  the  nature  of  the  ques- 
tions involved,  do  not  show  that  such  was  the  purpose  for  which 
the  injunction  was  obtained.  The  judgment  will  therefore  be 
reversed  and  so  re-formed  as  to  dissolve  the  injunction  without 
giving  damages.     It  is  so  ordered. 

As  Power  to  Sell  Railway  Property  and  Franchises. — New  York,  etc.,  R. 
Co.,  New  York,  etc.,  R.  Co.,  25  Am.  &  Eng.  R.  R  Cas.  215. 

Device  to  Avoid  Liability — Surrender  of  Road  to  Trustees. — In  Acker  v, 
Alexandria  &  F.  R.  Co.  (Va.),  6  S.  E.  Rep.  688,  the  Virginia  supreme  court 
of  appeals,  following  the  case  of  Naglee  v.  Alexandria  &  F.  R.  Co.,  32 
Am.  &.  Eng.  R.  R.  Cas.  401,  hold  that  a  railroad  company  chartered  un*> 
der  the  laws  of  Virginia  cannot,  by  the  voluntary  surrender  of  the  posses- 
sion, control,  and  operation  of  its  road,  by  deed  of  trust  to  trustees  of  its 
own  selection,  shift  the  responsibilities  imposed  upon  it  by  law  ;  nor  re- 
lieve itself  from  liability  for  wrongs  or  injuries  subsequently  done  to  per- 
sons or  to  property  in  the  negligent  operation  of  its  road. 
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Day  et  al. 

V. 

Ogdensburg  and  Lake  Champlain  R.  Co.  et  al. 

(107  N,  y,  129.) 

Dissolution — Operation  of  Statute — Action  of  Court. — A  statute  incor- 
porating a  railroad  company  which  provides  that  if  the  company  fail  to 
construct  and  finish  its  road  within  the  time  prescribed  by  the  charter 
"  said  corporation  shall  be  dissolved  "  is  not  self  operating  in  the  event  of 
a  failure  to  complete  the  road  within  the  time  limited,  and  the  corporate 
existence  does  not  terminate  without  judicial  proceedings  and  judgment. 

Lease  of  Road — Statutory  Authority. — Under  the  New  York  statute  of 
1839,  which  authorizes  a  railroad  company  to  ag^ee  "with  any  other  cor- 
poration "  for  the  use  of  its  road  '*  in  any  manner  not  inconsistent  with  the 
provisions  of  the  charter  of  the  corp)oration  whose  railroad  is  to  be  used 
under  such  contract/'  a  railroad  corp)oration  oi^anized  under  the  laws  of 
the  State  of  New  York  is  empowered  to  lease  the  road  of  a  corporation 
organized  and  constructed  in  the  State  of  Vermont,  provided  such  latter 
corporation  is  by  charter  authorized  to  lease  its  road. 

Same — Duty  of  Bond-holders — Absorption  of  Earnings.— By  the  terms  of 
what  were  known  as  '*  income  mortgage  bonds  "  of  a  railroad,  the  interest 
payable  was  subject  to  the  condition  that  the  entire  earnings  of  the  rail- 
road, after  deducting  the  operating  expenses  and  interest  on  liens  and  in- 
debtedness, should  suffice  to  pay  the  interest  upon  the  bonds.  The 
coupons  upon  the  bonds  contained  the  same  condition.  The  property 
mortgaged  included  not  onlv  the  railroad  and  its  branches  with  the 
franchise,  but  all  property  anci  privileges  then  owned  by  the  company,  or 
which  might  thereafter  be  owned  or  acquired  by  it ;  and  the  mortgage 
stipulated  that  another  mortgage  or  assurance  should  be  given  u|x>n  after 
acquired  property,  if  requested.  //M,  that  by  the  terms  of  a  mortgage 
and  bonds  the  parties  contemplated  that  the  directors  should  have  power 
to  manage  and  extend  the  road  in  the  usual  manner  and  were  not  precluded 
from  exercising  the  |X)wer  possessed  by  them,  of  leasing  the  road  to  another 
company  upon  terms  which  rendered  the  lessee  responsible  for  mortgages 
by  the  lessor  (such  responsibility  being  by  way  of  rent),  and  that  the  fact 
that  the  lease  would  reduce  the  amount  available  for  the  payment  of  the 
coupons  of  the  '*  income  mortgage  bonds  "  did  not  constitute  any  breach 
of  contract  between  the  bond-holders  and  the  mortgagor. 

Appeal  from  General  Term  of  the  Supreme  Court,  Third  De- 
partment. 

Action  against  the  Ogdensburg  &  Lake  Champlain  R.  Co^ 
to  restrain  the  defendant  from  using  its  income  to  pay  bonds 
issued  by  and  the  expenses  of  operating  the  Lamoille  Valley 
Extension     R.    Co.,    to     the    prejudice    of    the    holders     of 
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coupons  for  interest  on  the  '*  income  mortgage  bonds  "  of  the 
defendant  company.    The  opinion  states  the  case. 

D.  (y Briefly  Atty.-Gen.,  Louis  Hasbrouck  and  D,  G.  Griffin 
for  appellant. 

Edward  C.  James  and  A.  R.  Herritnan  for  respondents. 

Danforth,  J. — The  plaintiffs  object — First,  that  certain  acts 
of  the  defendant,  the  Ogdensburg  &  Lake  Champlain  R.  Co., 
done  and  threatened,  are  in  excess  of  its  powers  and  atatiML 

illegal ;  second,  that,  if  otherwise  valid,  the  defendant 
has  so  bound  itself  by  contract  that  the  appropriation  of  its 
earnings  to  carry  out  those  acts  is  a  breach  of  that  contract.  So 
far  they  have  succeeded.  Interlocutory  judgment  was  given  in 
their  favor,  at  special  term,  and  affirmed  at  general  term.  The . 
questions  submitted  to  the  court  were  raised  by  demurrer  to  the 
complaint,  and  this  appeal  involves  an  inquiry  as  to  whether  the 
allegations  of  that  pleading  are  sufficient  to  constitute  a  cause 
of  action. 

The  defendant,  appellant  here,  is  a  railroad  corporation  or- 
ganized and  incorporated  under  and  in  pursuance  of  the  laws  of 
the  State  of  New  York.  As  such  it  owned  and  operated  a  line 
of  railroad  from  Ogdensburg  to  Rouse  s  Point,  in  this  State^and 
in  the  year  1880  was  authorized,  by  a  special  act  of 
the  legislature  (Laws  1880,  c,  73),  to  issue  bonds  in 
such  form,  and  payable  at  such  time,  as  its  directors  might 
determine,  and  secure  the  whole  or  any  part  of  said  bonds  by  a 
mortgage  upon  its  franchise,  railroad,  and  other  property,  both 
real  and  personal.  Prior  to  this  time,  in  October  1872,  the 
legislature  of  the  State  of  Vermont  created  a  railroad  corpora^ 
tion  under  the  name  of  the  Lamoille  Valley  Extension  R.  Co., 
to  build  a  railroad  from  some  point  in  the  towns  of  Swanton  and 
Alburgh  to  the  north  line  of  this  State  in  the  town  of  Alburgh, 
with  the  right  to  build  and  maintain  a  bridge,  with  a  suitable 
and  convenient  draw,  for  the  passage  of  vessels,  from  some  con- 
venient point*  at  or  near  the  eastern  shore  of  the  Missisquoi  bay 
in  the  town  of  Swanton,  to  some  point  at  or  near  the  western 
shore  of  Missisquoi  bay  in  the  town  of  Alburgh,  a  distance  of 
about  12  miles.  The  act  also  provides  that  its  directors  may  at 
any  time  make  such  alterations  in  the  route  or  location  of  said 
road  as  they  may  deem  necessary  or  expedient,  and  also  that 
the  corporation  "  may  contract  with  the  managers  of  any  railroad 
company  to  perform  all  transportation  of  persons  and  property 
upon  and  over  said  road,  and  may  lease  their  said  road,  and  do 
such  other  things  as  may  be  necessary  to  build  and  run  said 
road ,"  but  declares  that  "  if  said  corporation  shall  not,  within  ten 
years  from  the  approval  of  this  act,  commence  the  construction 
of  said  railroad,  then  said  corporation  shall  be  dissolved." 
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Ten  years  and  more  elapsed  after  the  charter  was  approved, 
and  the  construction  of  the  road  had  not  been  commenced ;  but 
on  the  second  of  February,  1882,  the  Lamoille  Valley  Extension 
Co.  entered  into  an  agreement  with  Vanderbilt  and  Phelps, 
and  the  defendant,  the  Ogdensburg  &  Lake  Champlain  R.  Co., 
by  which,  after  reciting  that,  with  a  view  to  establish  all  rail 
routes  for  traffic  and  passengers  between  the  west  and  northern 
New  England,  and  to  form  necessary  connections  to  carry  the 
same  into  effect,  a  new  railroad  must  be  constructed  from 
Rouse's  Point  to  Maquam  bay  or  Swanton,  in  the  State  of 
Vermont.  And  the  railroad  companies  above  named  deem  it 
for  their  interests  to  have  such  railroad  constructed,  and  such 
connections  made.  The  Lamoille  Valley  Extension  Co. 
agreed  to  issue  so  many  first  mortgage  bonds,  not  exceeding 
$350,000,  as  should  be  sufficient  to  construct  the  road  and  bridges. 
Vanderbilt  and  Phelps  agreed  to  purchase  them  for  that  purpose, 
and  the  Ogdensburg  &  Lake  Champlain  R.  Co.  agreed  that, 
when  the  road  should  be  completed,  they  would  take  a  lease  of 
it  in  perpetuity  in  the  form  and  on  the  conditions  then  agreed 
upon.  Subsequently  the  road  was  built,  ancf  on  the  thirty-first 
of  December,  1883,  an  agreement  was  made  between  the 
Lamoille  Valley  Extension  Co.  of  the  first  part,  and  the 
Ogdensburg  &  Lake  Champlain  R.  Co.  of  the  second  part,  by 
which  the  former  leased  to  the  other  its  railroad,  "  together  with 
all  the  lands  on  which  said  railroad  is  constructed,  including  all 
the  lands  acquired,  held,  and  owned  by  the  parties  of  the  first 
part  for  roadway,  station,  and  all  other  purposes  of  their  incor- 
poration, and  all  the  rights,  easements,  franchises,  and  privileges, 
in  connection  therewith,  or  which  are  appurtenant  thereto,  and 
all  the  superstructure  of  said  railroad,  of  whatever  name  or  na- 
ture, and  all  the  buildings,  bridges,  wharves,  docks,  and  piers  and 
structures  of  whatever  name  or  nature,  pertaining  to  said  railroad, 
and  the  land  and  premises  on  which  the  same  are  standing ;  and 
all  the  rights,  privileges,  and  franchise,  of  the  said  parties  of  the 
first  part,  now  possessed  by  them,  including  their  right  to  con- 
struct, maintain,  and  operate  said  railroad ;  and  all  the  rights, 
privileges,  and  franchises  which  the  said  parties  of  the  first  part 
may  hereafter  lawfully  have,  obtain,  and  exercise, — to  have  and 
to  hold  the  same  from  the  date  thereof  in  perpetuity." 

The  defendant  the  Ogdensburg  &  Lake  Champlain  R.  Co.  on 
its  part  agreed  to  equip,  maintain,  and  operate  the  demised  rail- 
road as  a  part  of  their  line,  and  to  keep  it,  "  its  bridges,"  etc., 
in  good  order ;  to  pay  taxes  assessed  upon  it,  and  certain  other 
expenses ;  to  pay  also  the  interest  and  principal  at  maturity  of 
the  bonds  issued  to  Vanderbilt  and  Phelps  under  the  agreement 
of  February  2,  1883 ;  and,  further,  that  the  whole  of  the  annual 
gross  earnings  of  the  demised  railroad  shall  be  annually  applied 
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and  used — First,  to  the  payment  of  the  interest  upon  said  bonds 
as  the  same  becomes  payable :  and,  second,  to  the  creation  and 
payment  into  a  sinking  fund,  for  the  gradual  redemption  and 
payment  of  the  principal  of  said  bonds,  of  which  sinking  fund 
the  Ogdensbvirg  &  Lake  Champlain  R.  Co.  were  made  the  trus- 
tees, and  an  amount  of  said  bonds  equal  to  one  fiftieth  part  of 
the  whole  amount  thereof  shall  annually  be  cancelled ;  it  being 
understood,  however,  that,  whether  said  gross  earnings  are  ade- 
quate to  these  purposes  or  not,  the  parties  of  the  second  part 
are  to  pay  semi-annually  the  interest  on  said  bonds  as  the  same 
becomes  due,  and  annually  obtain  and  cancel  one  fiftieth  part 
of  the  whole  amount  of  said  bonds. 

The  learned  counsel  for  the  respondents  contends  that,  by 
reason  of  the  omission  of  the  Lamoille  Valley  Extension  Co.  to 
-commence  the  construction  of  its  road  within  the  D|ggj>n|j>„_ 
time  prescribed  by  the  charter,  its  existence  ended,  statute  pro- 
and  left  it  without  power  to  do  a  corporate  act.  The  Tiding  for  not 
language  of  the  act  is  that,  in  such  event,  "  said  cor-  »•*'«•«««»»• 
poration  shall  be  dissolved.*'  In  this  State  it  is  well  settled 
that,  under  a  similar  statute,  dissolution  is  not  affected  by  a 
mere  failure  to  perform  the  condition,  nor  without  judicial  pro- 
ceeding and  judgment.  The  cases  cited  for  the  appellant  {In  re 
Railroad  Co.,  72  N.  Y.  245,  and  75  N.  Y.  335  ;  Brooklyn  S.  T. 
Co.  V,  Brooklyn,  78  N.  Y.  525)  are  easily  distinguishable  from 
the  case  at  bar.  The  statute  before  the  court  in  those  cases 
provided,  in  express  terms,  that  if  the  railroad  company  in  ques- 
tion failed  to  furnish  its  road  within  a  time  specified,  "  its  cor- 
porate existence  and  power  shall  cease."  It  was  held  that  the 
statute  executed  itself,  and  that  non-compliance  with  the  con- 
dition extinguished  the  corporation  in  question  by  virtue  of  an 
express  limitation  upon  the  original  grant  of  corporate  po^Ver. 
But  the  general  principle  was  recognized  that,  in  the  absence  of 
such  or  like  language,  a  corporation,  by  omitting  to  perform  a 
duty  imposed  by  its  charter,  or  to  comply  with  its  provisions, 
does  not  ipso  facto  lose  its  corporate  character.  It  does  not  ap- 
pear that  any  different  effect  is  given  to  such  a  statute  by  the 
courts  of  Vermont,  but,  on  the  contrary,  in  Railroad  Co.  v.  Rail- 
road Co.,  34  Vt.  2,  the  supreme  court  of  that  State  say  it  is  be- 
yond question  that,  unless  the  legislature  undertake  to  declare  a 
forfeiture  upon  facts  that  have  already  occurred,  it  appertains  to 
the  judicial  department  of  the  government  to  determine 
whether  such  forfeiture  has  been  incurred.  So  far,  therefore, 
the  courts  agree. 

It  is  next  argued  for  the  respondent  that  the  arrangement  ex- 
pressed through  these  instruments,  so  far  as  the  Ogdensburg  & 
Lake  Champlain  R.  Co.  is  concerned,  is  beyond  the  capacity  and 
power  of  that  corporation.     We  have  seen  that  the  Vermont 
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R.  Co.  had  corporate  powers,  and  among  those  expressly  given 
by  its  charter  is  a  power  to  lease  its  road.  It  had 
sTutor^^^T  therefore  contracting  capacity,  and  was  a  good  party 
thority'^  *''  to  deal  with.  The  Ogdensburg  &  Lake  Champlain 
R.  on  its  part  lacked  no  power  expressly  given  by 
statute  to  similar  corporations  in  this  State,  nor  any  which  as 
incident  and  necessary  thereto  might  enable  it  to  carry  on  the 
objects  of  its  incorporation.  Among  other  statutes  to  which  it 
might  appeal  was  one  "  authorizing  railroad  companies  to  con- 
tract with  each  other."  Laws  1839,  c.  218.  Under  this  act  it 
might  lawfully  agree  "  with  any  other  railroad  corporation"  for 
the  use  of  its  road  "  in  any  manner  not  inconsistent  with  the 
provisions  of  the  charter  of  the  corporation  whose  railroad  is  to 
be  used  under  such  contract."  The  contract  in  question  is  not 
affected  by  the  limitation  expressed  in  the  act,  and  unless  we 
are  to  imply  into  it  another  restriction,  and  say  that  its  opera- 
tion must  be  confined  to  contracts  with  roads  operating  in  and 
under  the  laws  of  this  State,  the  lease  must  be  held  valid  be- 
tween the  parties.  We  see  no  reason  for  such  restriction,  nor 
any  principle  of  public  law  which  requires  it.  We  are  not  at 
liberty  to  create  it.  It  would  be  legislation,  not  construction. 
A  corporation  given  capacity  to  contract  may  exercise  that 
capacity  with  any  party  in  or  outside  the  limits  of  the  State,  un- 
less the  law-making  power  of  that  other  State  forbids.  Bank  of 
Augusta  «;.  Earle,  13  Pet.  519.  Our  own  statutes,  and  the  in- 
terpretation given  to  them  by  the  courts,  are  to  that  effect. 
Woodruff  V.  Railway  Go.,  93  N.  Y.  609 :  In  re  Railway  Co.,  99 
N.  Y.  12 ;  In  re  Townsend,  39  N.  Y.  171 ;  In  re  Rapid  Transit 
Co.  103  N.  Y.  251. 

In  this  case  there  is  no  such  prohibition.     Nor  do  we  find 
that  the.  defendant  has  hired,  or  that  the  lease  covers,  an  in- 
complete road.     It  was,  indeed,  finished  in  performance  of  an 
agreement  entered  into  at  the  same  time  the  lease  was  bar- 
gained for ;  but  the  parties  intended  only  a  completed  road, 
and  before  the  lease  was  executed  the  road  was  completed.     It 
was  thought  to  be  a  wise  exercise  of  the  power  conferred  upon 
its  directors  in  the  management  of  its  affairs.     Its  object  to 
secure  a  continuous  road  with  connections    necessary  to  ex- 
tend  its  business,  and  so  accommodate  freighters  and  passen- 
gers and  at  the  same  time  add  to  its  receipts,  is  opposed  to  no 
principle  of  public  policy.     There  is  no  suggestion  that  it  was 
fraudulently  made,  nor  but  that  the  terms  are  reasonable,  agreed 
upon  in  good  faith,  and  in  the  honest  belief  that  the  interests 
of   the  corporation  would  by  it  be  promoted.     We  think  the 
agreement  was  not  beyond  the  power  of  the  corporations  to 
make ;  that  the  lessor  was  able  and  not  restrained  to  make  the 
lease :  that  the  lessee  was  capable  and  not  disabled  to  receive 
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the  thing  demised ;  and  therefore,  as  between  the  parties,  that 
the  lease  was  valid.  The  payment  of  interest  upon  the  bonds 
issued  by  the  Lamoille  company^  and  the  annual  payment  of  a 
portion  of  the  principal  of  those  bonds,  was  by  way  of  rent 
merely  for  the  use  of  the  road,  and  the  privileges  procured 
through  the  lease.  If  the  lease  was  valid,  whether  the  lessor 
paid  the  rent  in  money,  or  its  own  bonds  or  promises,  or  by 
discharging  an  obligation  of  the  lessee,  could  make  no  differ- 
ence. In  either  way  it  obtained  credit  in  connection  with  its 
business.  There  was  a  choice  of  means  to  effect  a  lawful  pur- 
pose, and  it  was  within  the  discretion  of  the  contracting  parties 
to  adopt  one  rather  than  the  other  as  a  part  of  the  transaction. 
We  are  next  to  consider  the  relation  of  the  parties,  and  their 
respective  rights,  as  defined  by  contract.  So  far  as  presented 
in  this  action,  they  depend  upon  the  true  construc- 
tion of  the  terms  of  the  income  bonds  above  referred  Beiation  of 
to,  and  part  of  which  are  held  and  owned  by  the  p»rtie«-D«tj 
plaintiffs.  Their  claim  is  that  the  defendant  has  no  l^Ji^tptloii'' 
other  source  "  or  property  than  its  own  earnings  "  to  ofearniDgi. 
meet  the  obligations  incurred  to  the  Lamoille  com- 
pany; that  these  earnings  are  insufficient  to  meet  the  accruing 
interest  upon  the  income  bonds,  and,  if  diverted  to  the  dis- 
charge of  the  new  indebtedness,  will  be  absorbed  thereby ;  and 
so  they  allege  that,  in  carrying  out  the  terms  of  the  lease,  and 
paying  the  rent  reserved,  the  defendant  is  diverting  money  or 
revenue  to  which  they  are  entitled  under  the  bonds.  The  plain- 
tiffs* case  is  put  and  must  stand,  if  at  all,  upon  the  terms  of  the 
bond,  and  upon  nothing  else.  What  those  are  will  not  appear. 
The  complaint  shows  that,  in  pursuance  of  the  act  of  1880,. 
supra,  the  company  executed  its  mortgage  to  trustees,  reciting 
therein  its  determination  to  issue  two  classes  of  bonds,  one  to 
be  known  as  "  the  first  consolidated  mortgage  bonds,"  not  to 
exceed  in  amount  $3,500,000,  and  the  other  as  **  income  mort- 
gage bonds,"  not  to  exceed  in  amount  $1,000,000,  all  payable  in 
40  years  from  the  first  of  April,  1880,  with  interest  on  the 
first-class  half  yearly,  and  on  the  second  or  income  bonds  annu- 
ally, payment  of  both  principal  and  interest  of  the-  first  class, 
but  only  the  principal  of  the  second  class,  to  be  secured  by 
mortgage.  The  promise  to  pay  interest  upon  the  latter  class  is 
subject  to  the  condition  that  '*  the  net  earnings  of  the  railroad 
and  other  property  of  the  company  for  each  period,  after 
satisfying  the  expenses  of  operating  and  maintaining  the  same, 
with  all  taxes,  assessments,  and  floating  indebtedness,  and  the 
interest  on  all  liens,  charges,  incumbrances,  and  other  indebted- 
ness (but  not  meaning  thereby  any  dividends  on  the  preferred 
stock  of  said  company),  on  the  property  of  or  owned  by  said 
company,  shall  respectively  suffice  to  pay  such  rate  of  interest 
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on  all  of  this  issue  of  bonds  then  outstanding  at  the  specified 
dates  following  each  of  said  periods,  or  such  interest  less  than 
six  per  centum  per  annum  as  such  net  earnings  during  such 
periods  shall  be  sufficient  to  pay  upon  all  said  bonds  then  out- 
standing, each  of  the  same  being  entitled  to  a  ratable  share 
thereof ;  and  provided  that  the  interest'  warrant  or  coupon  of 
that  date,  and  also  all  such  warrants  or  coupons  which  shall 
have  previously  matured,  be  presented  and  surrendered  as 
aforesaid."  The  bond  also  declares  that  it  is  "  covenanted  and 
agreed  by  and  between  the  said  company  and  the  present  and 
future  holders  of  the  bond,  and  the  interest  warrants  or  coupons 
thereto  annexed,  that  the  words  *  net  earnings '  in  this  bond, 
and  in  each  of  said  warrants  or  coupons,  signify  the  amount 
remaining  of  the  income  of  said  company  from  its  railroad  and 
other  property  during  each  such  period,  after  satisfying  and  dis- 
charging all  the  expenses,  interest,  and  other  charges  aforesaid, 
and  that  the  board  of  directors  of  said  company  shall  determine 
the  amount  of  such  net  earnings  in  each  of  such  periods  as 
aforesaid."  The  coupon  contains  the  same  condition  expressed 
in  fewer  words,  and  is  a  promise  on  the  part  of  the  company  to 
pay  the  sum  named,  **  or  so  much  thereof  as  its  net  earnings  for 
the  year  then  ending  according  to  the  terms  of  the  bond  will 
pay."  The  property  mortgaged  includes  the  railroad  of  the 
company,  and  all  its  branches,  "  together  with  the  franchise  of 
the  company,  of  operating  and  carrying  on  the  same,  and  all 
income  and  profits,  and  all  privileges,  rights,  and  real  estate, 
now  owned  by  said  company,  or  which  may  be  hereafter 
owned  or  acquired  by  it,"  with  an  exception  not  material  here, 
together  with  all  its  rolling-stock,  "and  other  property  now 
owned,  or  hereafter  to  be  owned  or  acquired,  by  said  company, 
and  in  any  way  belonging  or  appertaining  to  the  said  railroad 
of  said  company." 

By  the  terms  of  the  mortgage  it  is  subject  to  the  right  of  the 
railroad  company,  its  successor  or  assigns,  to  retain  the  free  and 
uncontrolled  use,  enjoyment,  possession,  and  management  of 
the  premises,  rights,  and  property,  granted,  or  intended  so  to 
be,  so  long  as  it  shall  pay  the  principal  and  interest  of  said  first 
consolidated  iportgage  bonds,  and  the  principal  of  said  income 
mortgage  bonds  according  to  their  terms,  and  shall  keep  its 
covenants  and  agreements  in  this  deed  or  mortgage  contained. 
So,  also,  the  condition  which,  when  performed,  is  to  annul  and 
make  void  the  mortgage,  is  in  terms  the  payment  of  the  first 
class  of  bonds,  both  principal  and  interest,  and  the  principal 
only  of  the  second  class  or  income  mortgage  bonds.  These 
things  are  restated  by  an  express  covenant  and  agreement 
between  the  parties  to  the  mortgage  "  for  themselves  and  their 
successors  and  assigns,  and  for   all  parties   who  shall   become 
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interested  as  holders  or  owners  of  the  bonds  in  manner  follow- 
ing ;  that  is  to  say,  First,  that  this  mortgage  is  given  to  secure, 
primarily,  the  payment  of  the  principal  and  interest  of  said 
first  consolidated  mortgage  bonds  of  said  party  of  the  first 
part,  and,  secondarily,  after  the  payment  in  full  of  said  first 
consolidated  mortgage  bonds,  and  the  then  accrued  in- 
terest thereon,  the  payment  of  the  principal  (but  not  the 
interest  thereon)  of  said  income  mortgage  bonds  ;"  second,  that 
the  company  will  pay  at  maturity  the  principal,  and,  as  it  ac- 
crues, the  interest  of  the  first  consolidated  mortgage  bonds,  and 
the  principal  of  the  income  bonds.  In  other  respects  the  same 
care  is  exercised  in  distinguishing  between  the  two  classes  of 
bonds,  and  the  rights  of  the  holders  of  interest  coupons  attached 
thereto ;  and  when  at  last  provision  is  made  for  the  distribution 
of  proceeds  arising  from  a  forced  sale  under  the  mortgage,  it  is 
directed  to  be  paid,  first,  upon  expenses,  etc. ;  second,  upon  the 
interest  due  on  the  first  class  of  bonds,  then  upon  the  principal 
of  those  bonds  ;  and,  lastly,  if  any  part  remains,  upon  the  prin- 
cipal of  the  income  bonds,  making  no  mention  of  the  interest 
on  those  bonds ;  and  so  marked  is  this  line  of  exclusion  that, 
contemplating  the  possibility  that  something  might  be  left  after 
meeting  claims  thus  enumerated,  it  provides  that,  if  any  surplus 
remains,  it  shall  be  paid  over,  not  to  the  holder  of  interest  cou- 
pons of  the  income  bonds,  but  to  the  mortgagor.  The  mort- 
gage also  provides  that  whenever  and  as  often  as  the  company, 
its  successors  or  assigns,  shall  acquire  any  franchises,  lands, 
equipment,  or  other  property,  or  interest  of  any  name  or  nature, 
for  the  use  of  or  in  connection  with  its  railroad,  or  for  the  pur- 
pose of  its  incorporation,  it  shall  be  held  subject  to  the  lien  and 
trusts  of  the  mortgage,  and  further  mortgage  or  assurance 
shall  be  given  upon  it  if  requested.  There  are  no  other  pro- 
visions bearing  upon  the  proposition  before  us ;  and  upon  those  , 
the  plaintiff's  position  is  that  the  income  of  the  defendant,  as 
that  phrase  is  defined  in  the  mortgage  from  which  we  have 
quoted,  is  charged  with  the  payment  of  the  plaintiff's  bonds, 
and  is  not  applicable  to  any  contract  subsequently  entered  into 
until  that  charge  is  extinguished.  The  defendant's  contention 
is  that  notwithstanding  the  terms  of  the  bond  and  mortgage, 
its  income  may  be  applied  to  the  extension  of  its  road,  or  to  the 
promotion  of  any  und^aking  within  the  line  of  its  corporate 
powers,  and  which  in  the  judgment  of  its  directors  acting  in 
good  faith  will  be  for  the  advantage  of  the  company,  and  pro- 
mote its  interests,  although  such  application  should  so  diminish, 
or  even  altogether  absorb,  the  fund  that  no  part  would  remain 
for  payment  upon  the  interest  of  the  income  bonds. 

The  statute  declares  that  every  corporation  organized  as  the 
defendant  was,  under  the  act   of   1850  (chapter  140,  §  5),  shall 
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have  a  board  of  directors  to  manage  its  affairs,  and  it  must  fol- 
low that,  so  long  as  no  provision  of  law  is  violated,  they  are 
subject  to  no  other  supervision  than  that  of  the  legislature. 
The  plaintiffs,  so  far  as  any  claim  is  now  involved,  are  simply 
contract  creditors,  having  a  debt  against  the  corporation,  but 
no  lien  by  mortgage,  and  with  no  other  right  than  to  have  it 
paid  out  of  the  proper  fund,  viz.,  its  "  net  earnings,"  the  amount 
of  which  is  to  be  determined  by  its  bokrd  of  directors  at  the  ex- 

f)iration  of  each  interest  period ;  and  such  is  the  effect  and  the 
anguage  of  the  agreement  between  the  parties  that,  if  at  one 
time  there  should  be  found  a  deficiency  of  income,  and  at  an- 
other a  surplus  of  income,  the  surplus  cannot  be  applied  to 
make  up  the  deficiency  then  existing,  nor  reserved  to  apply 
upon  a  subsequent  deficiency.  Each  interest  period  stands  by 
itself,  and  the  earnings  of  one  period  cannot  be  applied  upon 
any  interest  coupon  except  the  one  for  that  period.  They  are 
not  cumulative,  and  the  inquiry  at  any  given  period  must  be 
whether  earnings  have  accrued  during  the  particular  year  for 
which  they  are  demanded ;  and  as  the  amount  is  to  be  deter- 
mined at  specified  times  and  by  the  directors,  so  the  parties,  as 
we  have  seen,  agreed  upon  the  elements  from  which  such 
determination  should  be  made.  It  is  not  the  whole  income, 
but  so  much  as-  remains  of  the  income  of  the  company  after 
satisfying  the  expenses  of  operating  and  maintaining  the  road, 
with  all  taxes,  assessments,  and  floating  indebtedness,  and  the 
interest  on  all  lien,  charges,  incumbrances,  and  other  indebt- 
edness, on  the  property  of  or  owned  by  said  company.  This  is 
at  most  an  agreement  to  pay  dividends  if  dividends  are  earned. 

The  contention  of  the  learned  counsel  for  the  respondent,  and 
the  effect  of  the  judgment  below,  is  that  the  power  of  the  com- 
pany to  change  the  condition  of  the  road,  although  by  additions 
or  extensions  and  improvements,  consistent  with  the  purposes  of 
its  incorporation,  is  limited  and  restrained  by  those  provisions. 
It  does  not  seem  probable  that  such  was  the  intention  of  the 
parties.  The  bonds  are  to  run  40  years.  The  earnings  are  to 
be  determined  at  the  end  of  each  year.  Did  the  parties  suppose 
that  in  the  meantime  the.  road  was  to  be  stationary,  or  that  the 
developme'nts  which  time  and  the  competition  of  new  roads  or  a 
demand  for  greater  facilities  would  require  sh6uld  be  applied  only 
to  the  road  as  it  existed  at  the  time  c4  the  mortgage  ?  When 
they  speak  of  the  expenses  of  operating  and  maintaining  the 
road,  do  they  mean  the  road  as  it  was  in  1880?  Was  it  supposed 
that  no  changes  were  to  be  provided  for  within  the  40  years? 
If  so,  for  what  purpose  was  the  agreement  made  and  put  into 
the  mortgage  that  if  and  whenever  and  as  often  as  the  company 
should  in  any  manner  acquire  any  franchises  of  any  nature  or 
description,  lands,  or  other  property  for  the  use  of  its  railroad,  or 
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in  connection  with  its  railroad,  they  should  be  held  subject  to 
the  lien  and  trusts  of  the  mortgage  or  other  conveyance  made, 
if  necessary,  to  convey  them  to  the  trustees?  Such  is  the  agree- 
ment, and  from  that  it  is  plain  the  parties  had  in  view  the  pros- 
pective wants  of  the  railroad.  They  must  be  deemed  to  have 
understood  that  those  wants  would  be  supplied  in  the  usual 
manner :  if  upon  credit,  that  an  indebtedness  would  be  created, 
and  if  for  cash,  that  both  the  indebtedness  contracted  and  the 
cash  paid  must  come  either  from  the  earnings  of  the  company 
or  a  sale  of  its  property.  In  either  event,  it  would  reduce  the 
income  provided  for,  but  at  the  same  time  add  a  new  source  of 
income  of  which  the  bondholder  would  have  the  benefit.  In 
short,  a  fair  and  just  construction  of  the  agreement,  as  expressed 
in  the  bond,  requires  us  to  hold  that  the  parties  contemplated  a 
line  of  active  and  efficient  railroad,  and  not  a  line  of  road  in  sus- 
pense or  liquidation.  In  other  words,  they  provided  for  a  road 
to  be  managed  in  the  usual  manner,  according  to  the  discretion 
and  judgment  of  its  directors.  Changes  so  occasioned  might  at 
one  time  diminish,  and  at  another  increase,  the  net  earnings  of 
the  road.  The  operating  expenses  would  be  constantly  liable  to 
change.  Uniformity  is  not  bargained  for  nor  promised.  If  that 
was  intended  it  is  difficult  to  see  why  the  bond  or  mortgage  did 
not  provide  that  the  operations  of  the  company  during  the  40 
years  of  credit  should  be  confined  to  the  running  of  its  road  be- 
tween the  then  termini^  instead  of  providing  for  the  acquisition 
of  new  franchises,  and  the  subjection  of  them  to  the  lien  of  the 
mortgage.  Nothing  is  said  against  making  the  road  more  useful 
by  improvements  or  by  new  tracks,  terminal  facilities,  elevators, 
leased  roads,  or  otherwise,  although  at  an  increased  expenditure. 
The  implication  from  the  terms  used  is  quite  the  other  way.  Nor 
do  I  find  anything  in  the  provisions  regulating  the  rights  of  the 
parties  which  sustains  in  any  manner  the  contention  denying  the 
power  of  the  directors  to  use  the  earnings  of  the  corporation  for 
such  improvements  or  other  lawful  purposes  in  its  business  as 
they  may  think  best.  I  have  already  given  at  length  the  phrases 
of  the  bond  and  mortgage  on  which  reliance  is  placed,  and  it  is 
obvious  that  there  are  none  which  in  terms  declare  such  prohi- 
bition, nor  do  I  think  that  the  construction  contended  for  is  war- 
ranted by  the  words  actually  used ;  and  that,  in  according  to 
that  construction,  the  court  below  has  inserted  by  implication 
that  which  the  parties  have  not  expressed,  and  which  in  view  of 
the  precise  language  employed  they  seem  to  have  intentionally 
avoided. 

It  is  not  alleged  that  any  portion  of  the  earnings  actually  re- 
mains in  the  hands  of  the  company  beyond  a  sum  sufficient  to 
discharge  obligations  due  from  it,  but  that  there  would  have 
been,  and  will  yet  be,  a  sum  of  money  to  be  applied  upon  the  in- 
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come  bonds,  provided  the  payments  already  made  upon  the 
lease  are  cancelled,  and  no  others  provided  for.  That  is  not  to 
the  point.  As  the  lease  is  valid,  and  within  the  powers  of  the 
company,  and  the  company  Entitled  to  receive  all  the  earnings, 
they  must  be  applied  in  the  discretion  of  the  directors,  and  the 
payments  already  made  must  stand. 

If  these  views  are  correct,  it  is  unnecessary  to  consider  other 
questions  raised  by  the  appellant,  and  Which  are  not  without 
force ;  for  it  follows  that  there  has  been  no  misapplication  of  the 
funds  or  earnings  of  the  road,  that  there  has  been  no  diversion 
of  them  from  any  purpose  for  which  they  were  intended,  nor  any 
violation  of  the  contract  under  which  the  plaintiff's  claim.  The 
complaint  therefore  fails  to  state  a  cause  of  action,  and  the  de- 
fendant could  not  properly  be  required  to  answer.  It  follows 
that  the  demurrer  was  well  taken. 

The  judgment  appealed  from  should  be  reversed  in  both  courts, 
the  order  of  the  special  term  overruling  the  demurrer  should  be 
reversed,  and  the  defendant  have  judgment  dismissing  the  com- 
plaint, with  cost. 

All  concur. 

Power  to  Leasoi — See  State  v.  Atchinson,  etc.,  R.  Co.,  32  Am.  &  Eng.  R. 
R.  Cas.  388 ;  note,  32  lb.  409-410. 

Receivers— Liability  for  Rent  of  Leased  Llne^ — In  the  case  of  Brown  v^ 
Toledo,  P.  &  W.  R.  Co.,  35  Fed.  Rep.  444,  it  was  held  that,  where  one  rail- 
road company  leases  the  property  of  another,  agreeing  to  pay  as  part  of  the 
rent  interest  on  certain  mortgage  bonds,  non-payment  of  the  rent  and  in- 
terest being  a  cause  of  forfeiture,  receivers  of  the  lessee  company,  appointed 
by  the  court  to  preserve  its  system  intact  for  the  benefit  of  the  company 
and  its  creditors,  are  liable  for  the  rent  and  interest  accruing  during  the 
term  of  their  receivership. 

Same — Priorities. — In  the  case  of  the  Central  Trust  Co.  v.  Wabash.  St. 
L.  &  P.  R.  Co.,  decided  March  19,  1888,  by  the  United  States  circuit 
court  for  the  last  district  of  Missouri,  the  property  of  defendant  railway 
company  was  made  up  of  the  consolidation  of  a  number  of  lines,  some  of 
which  were  taken  by  purchase,  and  some  by  lease.  Nearly  all  of  these  lines 
were  subject  to  prior  mortgages,  and  there  was  also  two  s^eneral  mortgages- 
on  the  consolidated  system.  Defendant  filed  a  bill  con^ssing  insolvency, 
and  asking  the  appointment  of  receivers  to  administer  its  assets  among  its 
creditors.  The  lessor  companies  were  made  defendants,  and  an  order  was 
made  appointing  receivers  to  operate  the  entire  system.  It  was  also  pro- 
vided that  any  lessor  might  at  any  time  assert  his  right  to  possession  of 
lines  leased  by  him  for  unpaid  rent,  //^/d,  that  the  taking  possession  of 
leased  lines  by  the  receivers  did  not  make  them  assignees  of  the  leases,  so- 
as  to  make  the  rentals  due  under  such  leases  prior  to  the  mortgages. 

Expense  of  Receivership— Charging  on  Leased  Line.— Where  the  court 
appoints  receivers  for  a  railroad  company,  for  the  benefit  of  that  company 
and  its  creditors,  no  part  of  the  expenses  of  the  receivership  are  chargeable 
against  the  property  of  another  railroad  company,  leased  by  the  insolvent 
company,  the  receivership  not  being  for  the  benefit  of  the  lessor  or  its- 
creditors.    Brown  v.  Toledo,  P.  &  W.  R.  Co.,  35  Fed.  Rep.  444. 
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Kansas  City,  St.  Joseph,  and  Council  Bluffs  R.  Co. 

{Iowa  Supreme  Court,) 

Fence*— Iowa  Statute — Construction  of  Gate. — No  mode  of  constructing 
gates  being  prescribed  by  the  Iowa  Statute,  which  imposes  upon  railroad 
companies  the  duty  of  fencing  their  track,  if  the  gate  is  sufficient  to  turn 
stock,  it  may  be  constructed  either  so  as  to  open  towards  the  pasture  of 
land  designed  to  be  fenced  against,  or  so  as  to  open  towards  the  railroad 
track,  nor  does  it  matter  that  the  fastening,  e.g.,  a  hook,  is  on  the  side 
next  to  the  pasture,  if  it  be  sufficient  to  securely  fasten  the  gate. 

Same — Sufficiency  of  Fastening. — When  a  gate  opens  outwards  upon  a 
railroad  track  the  fastening  is  not  sufficient  if  the  gate  opens  by  mere 
pressure  against  it — cattle  naturally  haunting  a  gate  where  they  are  accus- 
tomed to  p»ass  out  and  in,  and  being  liable  to  crowd  each  other  against  it. 

Same — Faiiure  to  Fence— Gate — Insufficient  Fastening. — Under  a  statute 
which  provides  for  double  damages  for  stock  killed  or  injured  throus^h 
the  failure  of  a  railroad  company  to  fence  its  track,  a  gate  is  part  of  the 
fence,  and  if  it  is  insufficient  to  turn  cattle  there  is  a  failure  to  fence  within 
the  meaning  of  the  statute,  and  this  rule  is  not  altered  by  the  fact  that  the 
insufficiency  is  caused  by  reason  merely  of  the  fasten mgs  being  out  of 
repair.  * 

Same — Evidence — Prejudicial  Error. — Although  there  is  no  obligation 
upon  a  railroad  company  to  hang  a  gate  upon  any  particular  side  of  a 
fence,  the  admission  of  testimony  that  there  is  nothing  to  prevent  the 
hanging  of  the  gate  on  the  inside  of  the  field  cannot  prejudice  the  defend- 
ant in  an  action  to  recover  for  stock  killed,  when  the  court  instructs  the 
jury  that  the  defendant  had  the  right  to  hang  the  gate  on  either  side. 

Same — Opening  of  Gate. — In  an  action  to  recover  damages  for  the  kill- 
ing of  stock  by  reason  of  the  insufficiency  of  a  gate,  evidence  tending  to 
show  that  there  were  calves  on  the  other  side  of  the  right  of  way,  belong- 
ing to  the  cows  in  question,  is  admissible  for  the  purpose  of  showing  that 
the  gate  was  opened  by  the  pressure  of  the  cows  against  it,  and  not,  as 
defendant  claimed,  left  open  by  some  one. 

Same — Insufficiency  of  Similar  Fastenings. — Evidence  tending  to  show 
that  other  fastenings  similar  to  the  fastenings  of  the  gate  in  question  had 
proved  insufficient  in  practice  is  admissible,  if  the  jury  is  told  that  before 
such  evidence  can  be  considered  it  must  be  shown  not  only  that  the 
tastenings  are  alike,  but  that  the  manner  in  which  they  were  put  on  and 
the  manner  of  haneing  the  gates  are  in  all  respects  alike. 

Same — General. Use. — ^Where  it  is  claimed  that  a  railroad  company  is 
liable  by  reason  of  the  insufficiency  of  the  fastening  of  a  ^te,  evidence 
that  the  fastening  in  question  was  like  those  in  general  use  is  not  admis- 
sible, the  liability  of  the  company  being  dependent  only  upon  the  suffi- 
ciency of  the  particular  fastening. 

Appeal  from  District  Court,  Freeman  County. 
Action  under  Iowa  Code,  section  1289,  against  Kansas  City, 
St.  Joseph  &  Council    Bluffs  R.  Co.,  to  recover  double  dam- 
85  A.  &  E.  R  R.  Cas.— 8 
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ages  for  the  killing  of  certain  cows  by  one  of  the  defendant 
company's  trains.  The  defendant  appeals  Jrom  a  verdict  and 
judgment  for  the  plaintiff.     The  case  is  stated  in  the  opinion. 

Supp  &  Pusey  for  appellant. 

T.  C,  Powers  and  Draper  &  Thortnell  for  appellee. 

Adams,  C.J. — The  defendant's  road  passed  through  the  plain- 
tiff's pasture,  and,  while  fences  had  been  constructed  upon  each 
side,  it  is  maintained  by  the  plaintiff  that  they  were 
^^reMBtod.  insufficient  to  turn  the  plaintiff's  stock,  and  that  the 
animals  which  were  killed  were  killed  by  reason  of  a 
want  of  a  fence,  within  the  meaning  of  the  statute.  In  the 
fence  in  question  was  a  private  crossing,  where  the  defendant 
had  erected  and  was  maintaining  gates  for  the  plaintiffs  ac- 
commodation. The  plaintiff's  cows,  which  were  killed,  passed 
upon  the  defendant's  track  through  one  of  the  gates.  The 
principal  question  of  fact  is  as  to  whether  the  gate  was  properly 
constructed.  If  it  was  not,  we  think  that  the  jury  was  justified 
in  inferring  that  it  came  open  by  reason  of  its  improper  con- 
struction, and  was  justified  in  finding  that  the  cows  were  killed 
by  reason  of  a  want  of  a  fence. 

I.  The  defendant  assigns  as  error  that  there  was  no  evidence 
to  support  the  finding.  Its  position  is  that  the  undisputed  evi- 
dence respecting  the  gates  shows  that  it  was  sufficient. 

liKt^ETideBee.  '^^^  ^^^^^  respecting  the  gate  appear  to  be  that  it  was 
fastened  by  a  hook  on  the  pasture  side,  and  was  so 
constructed  as  to  swing  out  toward  the  right  of  way.  The  hook 
where  it  entered  the  staple  was  not  bent  quite  at  right  angle, 
but  at  an  obtuse  angle,  or  else  the  lower  point  flares  out  a  little, 
to  facilitate  the  inserting  of  it  in  the  staple. 

The  defendant  contends  that  it  had  no  right  to  construct  the 
gate  so  as  to  swing  in  towards  the  pasture ;  that  it  cannot  be 
said  to  be  negligence  to  construct  the  hook  on  the  pasture  side ; 
and  that  the  form  of  the  hook  was  the  usual  and  necessary  form. 
Upon  this  point  it  may  be  said  that  the  law  does  not 
uTtogiiur  prescribe  the  mode  of  constructing  gates,  and,  so  far 
as  the  question  before  us  is  concerned,  it  is  not 
material  how  they  are  constructed,  provided  they  are  sufficient 
to  turn  stock.  We  see  no  good  reason  why  they  may  not  be 
constructed  so  as  to  open  towards  the  pasture  or  land  designed 
to  be  fenced  against,  and  perhaps,  if  they  are  so  constructed  as 
to  swing  towards  the  right  of  way,  that  might  be  regarded  as 
tending  to  render  them  less  secure.  At  the  same  time  we  have 
no  doubt  that  a  secure  gate  might  be  constructed,  if  made  to 
swing  the  other  way.  The  fact,  too,  that  the  hook  was  on  the 
inside  next  to  the  pasture  or  land  inclosed,  would  not  necessarily 
show  improper  construction.     It  might,  we  presume,  be  on  that 
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side,  and  the  fastening  be  secure,  even  though  it  were  safer,  as 
a  rule,  to  put  it  where  it  would  not  be  exposed  to  disturbance 
from  the  horns  of  the  cattle.  So  the  hook  might  flare  oiit  at 
the  point,  and  yet  be  turned  at  a  right  angle  or  acute  angle,  and 
have  no  tendency  to  unfasten  by  mere  pressure  against  the 
gate.  It  was  for  the  jury  to  say,  in  view  of  all  the  facts  proven, 
whether  the  fastening  was  sufficient.  One  thing  seems  to  be 
certain,  and  that  is  that  the  fastening  was  not  sufficient  if  the 
gate  would  open  by  mere  pressure  against  it,  because  cattle 
naturally  haunt  a  gate  where  they  are  accustomed  to  pass  out 
and  in,  and  are  liable  to  crowd  each  other  against  it.  As  to  the 
liability  of  the  gate  to  fly  open  by  pressure  against  it,  there  was 
considerable  evidence.  One  witness  said :  "  The  pressure  of  a 
man,  very  slight,  against  the  gate,  would  throw  the  hook  out  of 
the  staple.  I  know,  because  we  tried  it."  Another  said :  "  A 
pressure  against  the  gate  would  throw  the  hook  out  of  the 
staple."  It  seems  very  clear  to  us  that  we  cannot  disturb  the 
verdict  for  want  of  support  in  the  evidence. 

2.  The  court  instructed  the  jury,  in  substance,  that,  if  the 
plaintiff  was  entitled  to  recover  anything,  he  was  entitled  to  re- 
cover double  the  value  of  the  animals  killed.     The 
defendant  assigns  the  giving  of  this  instruction  as  FaiUnto 
error.     It  is  said  that  this   is  not  a  case  where  the  feBeewUMm 
company  failed  to  fence,  and  so  does  not  fall  under  JJatlit!^*' 
the   provision  for  double  damages,  as  made  in  sec-  umikiedMi- 
tion  1289  of  the  Code.     It  is   true  that    the  fence  •«««. 
seems  to  have  been  good  enough,  except  the  fasten- 
ings of  the  gate,  but  «the  gate  is  a  part  of  the  fence ;  and,  if  that 
was  insufficient  to  turn  cattle,  it  appears  to  us  that  there  was 
a  failure  to  fence,  within  the  meaning  of  the  statute.     It   may 
be,  as  is  suggested,  that  the  fastenings  were  merely  out  of  repair; 
but  this  would  make  no  difference  in  respect  to  the  rule  laid 
down  by  the  court.     It  would  still  be  true  that  the  defendant's 
liability,  if  it  arose  at  all,  arose  by  reason  of  a  want   of   a  fence, 
and  the  provision  for  double  damages  would  apply.  The  defend- 
ant suggests  that  there  might  have  been  a  want  of  repair  of  so 
recent  origin  that  the  company  was  not  in  fault.     If  that  is  so, 
the  company  was  not  liable  at  all  for  such  want  of  repair,  and 
the  jury  was  instructed  merely  that  the  plaintiff  was  entitled  to 
double  damages,  if  anything. 

3.  A  witness  was  allowed  to  testify,  against  the  defendant's 
■objection,  that  there  was  nothing,  so  far  as  he  knew,  ^^^^,©6  m 
to  prevent  hanging  the  gate   on  the   inside  of  the ,  to  haafinff 
field.     The  admission  of  this  evidence  is  assigned  as  *f«*«  •■  *■• 
error.     The     court    instructed     the    jury  that   the  ■**•' 
defendant  had  the  right  to  hang  the  gate  on  either  side.     Under 
liis  ruling,  we  cannot  think  that  the  defendant  was  prejudiced 
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hy  the  evidence.  It  may  be  said  that  the  admission  of  the  evi- 
dence implied  that  the  court  thought  that  it  would  have  been 
better  to  hang  the  gate  on  the  inside,  if  it  could  be.  To  this 
we  think  it  may  be  said  that  it  would  have  been  better  if  the 
hook  was  so  constructed  that  mere  pressure  from  the  inside 
would  not  cause  the  hook  to  fly  out,  and  there  was  evidence  to 
show  that  it  would. 

4.  The  defendant  complains  of  the  admission  of  evidence 
CaiTM  om  tending  to  show  that  there  were  calves  on  the  other 
either  eide  of  side  of  the  right  of  way  belonging  to  the  cows  in 
right  or  way.  question.  We  think  that  this  evidence  was  properly 
admitted.  It  was  a  circumstance  tending  to  show  that  the  gate 
was  opened  by  the  pressure  of  the  cows  against  it,  and  was  not^ 
as  the  defendant  claimed,  left  open  by  some  one.. 

5.  The  defendant   complains   of  the  admission   of  evidence 

tending  to  show  that  other  like  fastenings  had  proved 
^?rf*ii***'  insufficient  in  practice.  Under  the  guarded  instruc- 
j^'iHI'i,^,       tion  of  the  court,  we  think  that  there  was  no  error 

in  this.  The  jury  was  told  that,  before  such  evidence 
could  be  considered,  it  must  be  shown,  not  only  that  the  fast- 
enings were  alike,  but  that  the  manner  in  which  they  were  put 
on,  and  the  manner  of  hanging  the  gates,  were  in  all  respects 
alike. 

6.  The  defendant  offered  to  show  that  the  fastenings  in  ques- 
tion were  like  those  in  general  use,  but  the  court  excluded  the 

evidence,  and  the  defendant  assigns  the  exclusion  as 
■•fc*"^"*'**  error.  We  do  not  think  it  was -sufficient  for  the  de- 
fendant to  show  that  it  used  fastenings  of  the  kind  in 
general  use,  and  that  the  one  in  question  was  of  that  kind. 
The  fastening  should  have  been  reasonably  sufficient  to  answer 
the  purpose  intended.  If  it  was  not,  we  do  not  think  that  the 
defendant  could  escape  liability  by  showing  that  it  was  in  gen- 
eral use.  If  there  had  been  an  offer  to  show  that  the  fasten- 
ings in  general  use  were  not  only  like  this,  but  had  been  applied 
to  the  gates  in  the  same  way,  and  the  gates  had  been  hung  in 
the  same  way,  and  all  the  material  circumstances  had  been 
alike,  and  that  they  had  proved  in  practice  to  be  sufficient,  it 
may  be  that  such  evidence  would  have  been  admissible;  but 
there  was  no  such  offer.  The  defendant  complains  of  the  ex- 
clusion of  an  opinion  that  the  fastening  was  sufficient,  but  the 
question  was  not  one  for  expert  evidence. 

7.  The  defendant  criticises  to  a  considerable  extent  the  in- 

structions which  were  given.     We  cannot  properly 

toitraeuoiil     ^^^  ^"^  ^^'  ^"^^  instruction,  nor  notice  specifically  aJl 

the  criticisms  which  are  made.     The  criticisms,  in  a 

general  way,  amount  to  this :  that  the  jury  was  not   properly 

instructed  in  regard  to  the  duty  which  devolved  on   the  de- 
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fendant  in  order  to  enable  it  to  escape  liability  of  the  kind  in 
question.  We  have  all  read  the  instructions  carefully,  and  are 
agreed  that  the  case  was  fairly  submitted  under  them.  The 
court  charged  the  jury  as  follows  :  "  The  main  questions  in  this 
case,  so  far  as  the  liability  of  the  defendant  is  concerned,  are 
whether  or  not  the  fastenings  of  the  gate  were  safe  and  reason- 
ably sufficient  for  the  purpose  for  which  they  were  used  ;  and, 
if  they  were  insufficient  for  that  purpose,  whether  or  not  the 
cattle  of  the  plaintiff  got  upon  the  track  of  the  defendant,  and 
were  injured  by  reason  of  such  insufficiency."  Then,  proceed- 
ing a  little  further,  the  court  put  this  question  in  its  charge : 
"  Were  the  fastenings  on  this  gate  such,  and  put  in  such  a 
place,  and  on  in  such  a  way,  as  a  man  of  usual  and  ordinary 
prudence  would  consider  safe  and  sufficient  to  be  used  in  the 
place  and  for  the  purpose  for  which  this  fastening  was  used  ?" 
These  instructions  appear  to  us  to  cover  the  ground  fairly,  and 
we  do  not  see  that  the  court  said  anything  inconsistent  therewith. 
We  see  no  error,  and  the  judgment  must  be  affirmed. 

Railway  Fencet—Qatet. — Railway  companies  are  required  to  make  gates 
and  bars,  and  suitable  crossings  between  adjoining  farms  along  the  right 
of  way  (Mackie  v.  Central  Railroad  of  Iowa,  54  Iowa,  540),  and  may 
erect  them  at  any  place  along  the  road.  Detroit,  G.  H.  &  M.  R.  Co. 
V,  Hayt,  55  Mich.  547.  If  the  company  or  its  servants  or  customers  care- 
lessly leave  such  gates  or  bars  open,  or  insufficiently  fastened,  by  reason  of 
which  injury  happens  to  the  property  of  another,  the  railroad  company 
will  be  liable.  See  Toledo.  Wabash  &  Western  R.  Co.  v.  Nelson,  ^^  111. 
160;  Chicago  AN.  W.  R.  Co.  v,  Harris,  54  III.  528  ;  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Swift,  42  Ind.  119;  Indianapolis  &C.  R.  Co.  v,  Logan,  19  Ind. 
294;  Spinner  v.  New  York  Central  &  H.  R.  R.  Co.,  67  N.  Y.  153  ;  s.  c,  6 
Hun  (N.  v.),  600 ;  4  T.  &  C.  (N.  Y.)  595  ;  Fawcett  v.  York  &  N.  M.  R.  Co.. 
20  L.  J.  Q.  B.  222.  Where  gates  are  left  open  by  persons  other  than  the 
company,  its  servants  or  customers,  the  company  will  be  liable  in  those  in- 
stances where  it  has  had  actual  or  constructive  notice  of  the  defect  and 
reasonable  time  to  repair  it  before  the  injury  happens,  but  not  otherwise  ; 
what  is  a  reasonable  time  depends  in  all  instances  upon  the  circumstances 
of  the  particular  case.  See  Chicago  &  A.  R.  Co.  v.  Saunders,  85  111.  288; 
Chicago  &  A.  R.  Co.  v,  Umphenour,  69  111.  198;  Toledo  &  W.  R.  Co.  v, 
Daniels,  21  Ind.  256;  Indianapolis  &  St.  L.  R.  Co.  v.  Hall,  88  111.  368;  To- 
ledo, W.  &  W.  R.  Co.  7/,  Cohen,  44  Ind.  444.  But  the  company  will  not  be 
liable  unless  it  is  shown  that  the  gate  was  open  so  long  as  to  raise  a  pre- 
sumption that  the  employees  of  the  company  knew  it.  Chicago,  B.  &  Q.  R. 
Co.  V,  Magee,  60  111.  529. 

Duty  of  Land-owner  to  Give  Noticei — It  is  said  to  be  the  duty  of  the  adja- 
cent land-owner  to  be  vigilant  in  noting  open  gates  or  defendant's  fences, 
and  in  giving  notice  thereof  to  the  company;  that  he  has  no  right  to  fold  his 
arms  and  permit  his  stock  tp  stray  upon  the  track  through  any  deficiency 
in  the  fences  or  gate,  which  the  company  are  bound  to  maintain.  Chicago, 
B.  h,  Q.  R.  Co.  V,  Seirer,  60  111.  295 ;  Poler  v.  New  York  C.  R.  Co.,  16  N.  Y. 

476,481. 
Qata  Left  Open  by  Land-owneri — A  railroad  company  will  not  be  liable 

for  injuries  to  stock,  if  the  gate  or  bars  through  which  the  cattle  pass 

onto  the  track  was  left  open  by  the  plaintif{  or  a  third  person,  unless  they 
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had  continued  open  for  such  a  length  of  time  or  under  such  circumstances 
as  to  justify  the  mference  of  n^ligence  on  the' part  of  the  company  in  not 
seeing^and  closing  them.    See  Koutz  v,  Toledo,  W.  &  W.  R.  G>.,  54  Ind. 


515 ;  Davis  V.  Chicago,  R.  L  &  P.  R.  Co.,  40  Iowa,  292 ;  Perry  v.  Dubuque  & 
S.  W.  R.  Co.,  36  Iowa,  102 ;  Aylesworth  v,  Chicago,  R.  I.&  P.  R.  Co.,  30 
Iowa,  459;  Grand  Rapids  &  I.  R.  Co.  v.  Monroe,  47  Mich.  152;  Toledo,  C. 


S.  &  D.  R.  Co.  V.  Eder,  4$  Mich.  329;  Robinson  v.  Grand  Trunk  R.  Co. 
of  Canada,  32  Mich.  322 ;  Clardy  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  73  Mo. 
576 ;  Harrington  v,  Chicago,  R.  I.  &  P.  R.  Co.,  71  Mo.  384 ;  Hookz^.  Wor- 
cester &  N.  K.  Co.,  58  N.  H.  251 ;  Morrison  v.  New  York  &  N.  H.  R.  Co., 
32  Barb.  (N.  Y.)  568  ;  Munch  v.  New  York  C.  R.  Co.,  29  Barb.  (N.  Y.)  647; 
Hodge  V.  New  York  C.  &  H.  R.  R.  Co.,  27  Hun  (N.  Y.),  394 ;  Wheeler  v.  Erie 
R.  Co..  2  T.  &  C.  (N.  Y.)  634 ;  Richardson  v.  Chicago  &  N.  W.  R.  Co.,  56 
Wis.  347 ;  Goddard  v.  Chicago  &  N.  W.  R.  Co.,  54  Wis.  548 ;  Laude  v. 
Chicago &N.  W.  R.  Co..  33  Wis.  640;  Davidson  v.  Central  Iowa  R.  Co. 
(Iowa),  39  N.  W.  Rep.  163. 

Where  Gates  are  Allowed  at  Farm  Crossings  for  the  convenience  of  an 
adjoining  land-owner,  he  is  bound  to  keep  them  closed  ;  and  if  he  fails  to  do 
so,  and  his  animals  pass  through  them  and  onto  the  railroad  track,  where 
they  are  injured  or  killed,  he  is  not  entitled  to  recover  from  the  company 
on  the  ground  that  it  has  neglected  to  fence  his  track  or  to  keep  such  fence 
repaired  as  required  by  statute.  See  Bond  v,  Evansville  &  T.  H.  R.  Co., 
100  Ina.  301  ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  200;  Evansville  &  T.  H.  R. 
Co.  V.  Mosier,  loi  Ind.  597.  Compare  Pennsylvania  Co.  v,  Spaulding, 
39  N.  W.  Rep.  269. 

For  a  full  discussion  of  the  subject  of  gates  and  bars  in  railway  fences^ 
the  duty  of  the  company  to  maintain  the  same  and  its  liability,  see  7  Am.  & 
Eng.  Encyc.  of  L..  tit.  "  Fences,"  II.,  2,  (</),  iv. 

As  to  Duty  of  Company  to  Fence,  see  Rinear  v.  Grand  Rapids  &  I.  R. 
Co.,  post\  wilder  v.  Chicago  &  W.  M.  R.  Co.,  note. 

Sufficiency  of  Fence — Drifted  Snowe — In  Patten  v,  Chicago,  Milwaukee  & 
St.  Paul  R.  Co.  (Iowa).  39  N.  W.  Rep.  708,  a  colt  belonging  to  plaintiff  went 
upon  a  track  of  the  defendant  company  by  crossing  a  fence  upon  the  snow 
which  was  of  such  depth  and  was  so  drifted  as  to  be  nearly  as  high  as  the 
fence.  It  was  held  that  if  the  fence  was  sufficient  as  originally  constructed, 
and  became  tem(>orarily  defective  by  reason  of  the  snow  drifting  against 
it,  the  company  was  not  liable  under  the  Iowa  double  damage  act,  and  also 
that  there  was  no  duty  imposed  upon  the  company  to  remove  the  snow 
and  drift  from  the  fences.  The  court  say :  "  The  district  court  held  that 
the  defendant  was  liable  as  for  the  absence  of  a  fence  along  its  track,  or 
the  insufficiency  thereof  when  the  snow  was  drifted  or  fell  to  such  a  depth 
that  cattle  could  cross  over  the  fence  on  the  snow,  after  sufficient  time  had 
elapsed  to  enable  defendant  to  discover  such  snow  and  snow-drifts  and 
provide  a  remedy  for  the  exposure  of  the  railroad  thereby.  The  district 
court  regarded  the  snow  and  snow-drifts  as  defects  in  the  fence,  and  that 
unlawfuldelay  or  neglect  in  remedying  them  would  render  defendants  liable 
as  for  failure  to  maintain  a  sufficient  fence.  We  are  of  the  opinion  that 
these  views  of  the  question  are  incorrect. 

"The  defendant  is  charged  with  the  duty  of  erecting  fences,  or,  rather,  is 
liable  for  double  damages  in  cases  of  this  character,  if  it  omits  to  erect 
fences.  But  its  duty  and  liability  is  recognized  by  the  law  to  the  end  that 
live  stock  may  be  kept  from  its  track.  It  is  required  to  do  no  morefthan  to 
erect  such  fences  as  under  ordinary  circumstances  will  secure  the  protec- 
tion intended.  It  is  not  required  to  build  fences  which  will  resist  the  power 
of  the  elements,  or  are  so  high  that  the  snows  of  our  winters  will  never 
cover  them.  Fences  of  the  character  and  height  required  by  the  statute  for 
the  control  of  live-stock  ought  to  be  constructed  by  the  railroads.     It  would 
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be  unreasonable  to  require  them  to  build  fences  of  a  different  character. 
Nor  can  the  railroads  be  required  to  do  that  which  the  farmers  never  at- 
tempt, namely,  to  remove  the  snow  and  drifts  from  their  fences." 

As  to  insufficiency  of  fence,  see,  post,  Missouri  Pacific  R.    Co.   v. 
Metzger,  and  note. 


Union  Pacific  R.  Co. 

V. 

Blum. 

(Nebmska  Supreme  Court,  February  15,  1888.) 

Fence — Killing  Stock — Evidence. — In  an  action  against  a  railway  com- 
pany, to  recover  damages  for  the  loSs  of  a  cow  killed  by  its  engine,  the  de- 
fence was  that  the  cow  was  killed  on  the  public  road,  and  without  negli- 
gence on  the  part  of  the  company.  The  engineer  testified  that  the  engine 
struck  the  cow  on  the  crossing  of  a  public  road  over  the  railway,  and  car- 
ried or  threw  her  30  or  40  feet,  but  there  were  no  marks  on  the  ground 
indicating  that  the  cow  had  been  struck  at  that  point.  The  distance  from 
the  road-crossing  to  the  cattle-guard  was  45  feet,  and  from  that  point  to  a 
place  where  there  were  marks  on  the  railway  track  tending  to  show  that 
the  cow  had  been  struck  was  54  feet,  the  cow  being  thrown  from  8  to  12 
feet  east  and  south  of  that  point.  Held:  First,  that  the  evidence  failed  to 
show  that  the  cow  was  killed  on  the  road-crossing ;  second,  that  a  clear 
preponderance  of  the  evidence  showed  the  railway  fence  to  be  in  a  defec- 
tive and  imperfect  condition,  and  that  the  cow  was  killed  within  the  right 
of  way. 

Error  to  District  Court,  Douglas  County. 

Action  by  John  Blum  against  the  Union  Pacific  R.  Co.  for 
damages  for  the  killing  of  a  cow  by  a  train  belonging  to  defend- 
ant.     Judgment  for  plaintiff,  and  defendant  brings  error. 

A.J,  Poppleton  and/.  5.  Shropshire  for  plaintiff  in  error. 

D.  Van  Etten  for  defendant  in  error. 

Maxwell,  J. — This  case  was  commenced  by  the  defendant 
in  error  against  the  plaintiff  in  error  before  a  justice  of  the 
peace  in  Douglas  county,  and  judgment  rendered  by  the  justice. 
The  case  was  then  appealed  to  the  district  court,  and 
judgment  rendered  in  favor  of  the  plaintiff  below.  ***** 

The  plaintiff  below  filed  his  petition  in  the  district  court,  claim- 
ing $75  for  the  value  of  a  cow  alleged  to  have  been  killed  by  a 
train  of  the  defendant  on  the  17th  day  of  June,  1886;  that  the 
killing  occurred  by  reason  of  the  inadequacy  of  the  fences  and 
cattle-guards  at  a  point  where  the  company  was  bound  by  law 
to  keep  its  track  fenced,  not  being  within  the  limits  of  any  town, 
city,  or  village ;  that  the  killing  occurred  by  reason  of  the  negli- 
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gence  and  carelessness  of  the  defendant  in  operating  said  train  ; 
that  thd  cow  was  of  the  value  of  $75 ;  that  the  plaintiff  was 
injured  and  damaged  thereby  in  the  sum  of  $150,  and  interest 
from  June  17, 1886;  that  on  or  about  the  17th  day  of  June,  1886, 
the  plaintiff  served  upon  the  defendant  a  written  notice,  with  the 
plaintiff's  affidavit  thereto  attached  ;  that  the  said  defendant  did 
not,  within  30  days  after  the  service  of  said  notice  and  affidavit, 
pay  or  offer  to  pay  the  value  of  said  cow,  or  any  part  thereof. 
The  defendant  below,  in  its  answer,  admitting  its  obligation  to 
fence  its  road  as  alleged  in  the  petition,  claims  that  on  the  17th 
day  of  June,  at  the  point  of  the  alleged  killing  of  the  said  cow,  the 
road  of  said  defendant  was  properly  and  suitably  fenced  on  both 
sides  thereof,  with  proper  and  sufficient  cattle-guards  and  cross- 
fences,  as  required  by  law ;  that  said  cow  was  not  killed  on  said 
defendant's  track  at  any  point  where  the  defendant  was  by  law 
obliged^  to  erect  and  maintain  fences,  but  that  the  same  was 
killed  at  a  road-crossing  at  a  point  where  the  said  company  was 
not  obliged  to  fence  its  track  on  either  side ;  that  said  cow  was 
not  killed  by  any  negligence  or  carelessness  on  the  part  of  the 
defendant,  its  servants,  agents,  or  employees,  or  for  lack  of  a 
fence,  as  required  by  law ;  that  said  cow  was  permitted  by  its  said 
owner  to  run  at  large  in  the  night-time ;  that  it  was  struck  by  an 
engine  of  the  railway  company,  in  the  night-time,  on  the  said 
railway-crossing,  without  any  fault  or  carelessness  on  the  part  of 
the  defendant;  and  alleges,  on  the  other  hand:  that  the  killing  of 
said  cow  was  through  the  negligence  of  the  plaintiff  contributing 
thereto ;  denies  that  defendant  was  guilty  of  any  negligence 
whatever  in  the  killing  of  said  cow ;  denies  that  the  said  cow  was 
of  the  value  of  $75;  and  denies  that  plaintiff  was  damaged  in  the 
sum  of  $150,  or  in  any  sum  whatever,  by  reason  of  any  negli- 
gence on  the  part  of  the  defendant.  The  reply  was  a  general 
denial.  On  the  trial  of  the  cause,  the  jury  returned  a  verdict  in 
favor  of  Blum  for  $75  and  interest.  A  motion  for  a  new  trial 
was  thereupon  made  by  the  railway  company,  which  was  over- 
ruled, and  judgment  entered  on  the  verdict. 

The  testimony  tends  to  show  that  the  cow  in  question  was 
killed  on  the  Union  Pacific  R.  about  two  and  one  half  miles 

west  of  Millard.  As  to  the  killing  there  is  no  dis- 
ETidencetiiAt  pute,  the  contest  on  the  part  of  the  railway  company 
S^rottiiJ"**  being  that  the  cow  was  on  the  railway  at  the  crossing 

of  a  public  road,  and  hence  the  company  was  not 
liable  unless  guilty  of  negligence.  The  engineer  in  charge  of 
the  engine  which  killed  the  cow  testified  that  he  was  running  at 
the  rate  of  20  miles  an  hour,  going  east ;  that  the  cow  was  lying 
down  in  the  wagon  track  at  the  crossing  of  the  railway,  and  that 
the  engine  carried  or  threw  her  30  or  40  feet,  she  being  thrown 
to  the  right  or  south  side  of  the  railway  track.     No  marks  arc 
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testified  to,  however,  as  having  been  found,  at  the  crossing  of  the 
highway  and  the  railroad,  tending  to  show  that  the  cow  had  been 
struck  by  the  locomotive  at  that  point.  On  the  part  of  Blum,  it 
is  clearly  shown  that  the  distance  from  the  point  indicated  by 
the  engineer  where  the  cow  was  struck,  to  the  cattle-guard,  on 
the  east  was  43  feet.  This  is  not  denied.  It  is  also  proved  that 
the  carcass  of  the  cow  was  found  sixty  feet  or  more  south  of  the 
said  cattle-guard,  on  the  company's  right  of  way,  and  south  of 
the  track  from  8  to  12  feet,  the  witnesses  not  agreeing  as  to  the 
•distance.  It  is  also  proved,  and  not  denied,  that  at  a  poiut  54 
feet  east  of  said  cattle-guard  there  were  marks  on  the  railway 
track  indicating  that  the  cow  had  been  struck  by  the  engine  at 
that  place,  and  the  carcass  was  found  east  and  south  of  that 
point  from  8  to  12  feet.  It  is  also  proved  that  the  right  of  way 
is  fenced  with  wire,  except  at  the  road-crossing,  boards  being 
used  from  the  side  fences  to  the  cattle-guards,  such  fence  con- 
sisting of  three  six-inch  boards.  It  also  appears  that  in  one  of 
the  panels  of  said  board  fence  the  upper  and  lower  boards  were 
missing,  leaving  on  the  posts  the  middle  board,  which  was  from 
three  feet  to  three  and  one  half  feet  from  the  ground.  There  is 
a  feeble  attempt  on  the  part  of  the  railway  company  to  prove 
that  the  boards  in  question  were  nailed  onto  the  posts  on  the 
day  preceding  the  accident,  but  the  overwhelming  weight  of 
testimony  is  that  they  had  been  missing  for  several  days.  Blum 
is  the  owner  of  the  land  on  both  sides  of  the  railway  track,  and 
testifies  that  his  cow  was  kept  in  a  pasture  adjoining  the  right 
of  way,  and  that  he  was  unable  to  account  for  her  escape  from 
the  pasture.  The  testimony  also  shows  that  at  the  time  of  the 
accident  there  was  good  grazing  on  the  right  of  way  away  from 
the  track,  and  there  is  reason  to  believe  that  the  cow  was  tempted 
onto  the  right  of  way  by  reason  of  the  grass  growing  thereon. 
It  is  very  evident,  from  the  testimony,  that  the  cow  was  killed 
within  the  inclosure  of  the  right  of  way,  and  not  on  the  public 
road ;  and  the  jury  would  not  have  been  warranted  in  finding 
otherwise  than  they  have  done.  It  is  apparent  that  the  engineer 
was  mistaken  in  his  testimony  that  the  cow  was  killed  on  the 
public  road.  It  is  very  clear  that  justice  has  been  done,  and  the 
judgment  is  affirmed. 
The  other  judges  concur. 

Injuries  to  Animals  at  Crossings. — See,  generally.  Union  Pacific  R.  Co.  v, 
Harris,  11  Am.  &  Eng.  R.  R.  Cas.  431 ;  Union  Pacific  R.  Co.  ^.  Wilson, 
II  lb.  547 ;  Goodwin  v,  Chicago  etc.,  R.  Co.,  1 1  lb.  460 ;  Cleveland,  etc.,  R. 
Co.  V.  Newbrander,  11  lb.  480;  Braxton  v.  Hannibal,  etc.,  R.  Co.,  13  lb. 
404 ;  Lynn  v,  Chicago,  etc.,  R.  Co.,  18  lb.  651 ;  Lane 7/.  Kansas  City,  etc.,  R. 
Cx).,  15  lb.  562;  Missouri  Pac.  R.  Co.  v.  King,  15  lb.  529;  Alabama,  etc., 
R.  Co.  V,  McAlpine,  15  lb.  544 :  Pittsburg,  etc.,  R.  Co.  v.  Staler,  19  lb.  381 ; 
Meeker  v,  Chicago,  etc.,  R.  Co.,  19  lb.  477;  Chicago,  etc.,  R.  Co.  v,  Kendig, 
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i^  lb.  493;  Kansas  City,  etc.,  R.  Co.  v.  Turner,  19  lb.  406;  Kendrick  v. 
Chicago,  etc.,  R.  Co.,  22  lb.  595  note. 

Defective  Fences. — For  a  full  discussion  of  the  subject  of  defective  fences 
and  the  liability  of  the  company  to  repair,  and  the  like,  see  7  Am.  &  Eng. 
Encyc.  of  Law,  tit.  "  Fences,"  IL,  2,  (d),  v. 

Kilh'ng  Stock. — As  to  killing  stock  by  railroad  company,  ^tt^fost,  Rhines 
V,  Chicago  &  N.  W.  R.  Co.,  123,  and  note  125 ;  Emmons  v,  Minneapolis  & 
St.  L.  R.  Co.,  126,  and  note  128;  Johnson  v,  Chicago  &  N.  W.  R.  Co.;  Val- 
lean  t/.  Chicago,  M.  &  St.  P.  R.  Co. ;  Molair  v.  Port  Royal  &  A.  R.  Co. ; 
Dennis  v.  Louisville,  N.  A.  &  C.  R.  Co. ;  Savannah,  F.  &  W.  R.  Co.  v. 
Rice;  Missouri  Pac.  R.  Co.  v.  Metzger;  Alabama,  Gt.  South.  R.  Co.  v. 
Smith ;  Jones  v.  Americus,  Preston  &  Lumpkin  R.  Co. ;  Kentucky  Cent. 
R.  Co.  V.  Kinney. 

Killing  Stock— Evidence.— In  an  action  for  injuries  to  stock,  the  owner 
must  show  that  the  company  was  bound  to  fence  at  the  point  where  the 
animals  got  upon  the  track,  Louisville,  N.  A.  &  C.  R.  Co.  v.  Goodbar, 
102  Ind.  596  ;  Ft.  Wayne.  C.  &  L.  R.  Co.  v.  Herbold,  99  Ind.  91  ;  Wabash,. 
St.  L.  &  P.  R.  Co.  V,  Tretts,  96  Ind.  450 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
601 ;  Lake  Erie  &  W.  R.  Co.  v.  Kneadle,  94  Ind.  454 ;  s.  c,  19  Ani.  &  Eng. 
R.  R.  Cas.  564 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Quade.  91  Ind.  295  ;  s.  c... 
19  Am.  &  Eng.  R.  R.  Cas.  595 ;  Louisville,  N.  A.  «  C.  R.  Co.  z/.  Overman, 
88  Ind.  115  ;  s.  c,  13  Am.  &  Eng  R.  R.  Cas.  648  ;  Jeffersonville,  M.  &  I.  R. 
Co.  V.  Lyon,  72  Ind.  197 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  648 ;  Jefferson- 
ville, M.  &  I.  R.  R.  Co.  V.  Brevoort,  30  Ind.  324 ;  Belief ontaine  R.  Co.  v, 
Suman,  29  Ind.  40 ;  Toledo,  W.  &  W.  R.  Co.  v.  Howell,  38  Ind.  447  ;  Cecil 
V.  Pacific  R.  Co.,  47  Mo.  246 ;  Morrison  v.  New  York  &  N.  H.  R.  Co., 
32  Barb.  (N.  Y.)  568;  Bennett  z/.  Chicago  &  N.  W.  R.  Co..  19  Wis.  145; 
unless  the  stock  injured  got  upon  the  track  or  ground  at  a  (>oint  where  the 
company  was  not  required  to  fence, — Bremer  v.  Green  Bay,  S.  P.  Sl  N.  R. 
Co.,  61  Wis.  124.  See  Smith  v,  Chicago,  M.  &.  St.  P.  R.  Co., 60  Iowa,  512 ; 
Fickle  V,  St.  Louis,  K.  C.  &  N.  R.  Co.,  54  Mo.  219;  Walter  v,  Missouri  P. 
R.  Co.,  7^  Mo.  276. 

As  to  evidence  m  case  of  stock-killing,  sec,  post,  Rhines  v,  Chicago  &  N. 
W,  R.  Co.,  123;  Memphis  &  C.  R.  Co.  v,  Hembree,  128  and  note,  130; 
Molair  v.  Port  Royal  &  A.R.  Co.,  and  note ;  Savannah,  F.  &.  W.  R.  Co.  v. 
Rice ;  Kansas  City,  L.  &  S.  R.  Co.  v.  Bolson ;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Miller. 

For  a  full  discussion  of  the  subject,  see  7  Am.  &  Eng.  Encyc  of  Law,  tit* 
"  Fences,*'  II.,  2,  (d),  and  viii.  3  (a). 
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Rhines 

V. 

Chicago  and  Northwestern  R.  Co. 

(Iowa  Supreme  Courts  October  23,  1888). 

Fences — Killing  Stock — Verdict — SufTtciency  of  Evidence.^— If,  in  an  action 
to  recover  double  damages  for  stock  killed  through  the  failure  of  a  rail- 
road company  to  fence  its  track,  the  jury  are  instructed  that  the  plaintiff 
can  only  recover  when  he  proves  that  the  animals  entered  the  track 
through  an  opening  in  the  fence,  the  verdict  necessarily  implies  a 
finding  that  the  animals  so  entered  the  track,  and  is  not  supported  by 
sufficient*  evidence,  if  it  only  appears  that  the  animals  were  upon  the 
track  at  a  point  nearer  the  opening  than  a  certain  street-crossing,  but 
could  not  be  tracked  from  that  point  to  either  the  crossing  or  the  opening 
and  could  have  reached  it  as  readily  from  the  one  as  the  other.  Beck.  J., 
dissenting. 

Same — Obligation  to  Fence — Province  of  Jury. — Under  a  statute  which 
requires  a  railroad  to  be  fenced  when  it  is  fit  and  suitable  in  view  of  the 
public  convenience,  but  which  provides  that  the  depot  grounds  need  not 
be  fenced  when  the  interest  of  the  road  and  the  public  require  it,  the 
question  whether  the  rajlroad  company  is  bound  to  maintain  a  fence  at  a 
point  where  an  opening  has  been  made  for  the  accommodation  of  a  single 
shipper  is  properly  left  to  the  jury. 

Appeal  from  District  Court,  Tama  County. 

Action  by  Jackson  Rhines  against  the  Chicago  &  North- 
western R.  Co.,  to  recover  double  damages  for  the  killing 
of  two  horses  upon  defendant's  track  at  a  point  where  it 
was  required'  to  fence  its  track  against  live-stock,  running  at 
large,  but  had  failed  to  maintain  a  sufficient  fence.  Defendant 
appeals  from  a  verdict  and  judgment  for  plaintiff.  The  opinion 
states  the  case. 

Hubbard  &  Dawley  for  appellant 

W,  H,  Stivers  and  J,  G.  Strong  for  appellee. 

Reed,  J. — i.  The  injury  occurred  in  defendant's  yard  at  Tama 
City.     The  yard  was  inclosed  by  a  fence,  which,  as  originally 
constructed,  was  sufficient  to  turn  live-stock.    The  railway  was 
intersected  immediately  west  of  the  yard  by  one  of 
the  streets  of  the  town,  and  in  the  original  construe  *^***** 

tion  of  the  road  a  cattle-guard  was  built  in  the  track  at  that 
point,  but  it  was  afterwards  planked  over.  An  opening  about 
15  feet  m  width  had  also  been  made  in  the  fence  on  the  north 
side  of  the  yard  some  time  before  the  injury,  and  this  remained 
open  at  the  time.     The  horses  entered  the  yard  either  throuc^'i 


124      RHINES  V.   CHICAGO  AND  NORTHWESTERN   R.    CO. 

this  opening  or  at  the  unguarded  street-crossing.  Plaintiffs 
theory  is  that  they  entered  through  the  opening.  True,  it  is 
not  expressly  alleged  in  the  petition  that  that  was  the  point 
of  entrance.  But  it  is  alleged  that  the  injury  was  occasioned 
by  defendant's  failure  to  maintain  a  sufficient  fence,  and  the 
damages  sought  to  be  recovered  is  double  the  value  of  the  prop- 
erty ;  and,  if  the  street-crossing  had  been  the  place  of  entrance,  the 
injury  would  have  been  occasioned,  not  by  the  failure  to  maintain 
a  sufficient  fence,  but  by  the  failure  to  maintain  a  cattle-guard, 
and  in  that  case  plaintiflF  would  not  have  been  entitled  to  re- 
cover more  than  the  actual  damages.  Moriarty  v.  Railway  Co., 
64  Iowa,  696 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  438.  The  court 
instructed  the  jury,  in  effect,  that  plaintiff  was  not  entitled  to 
recover  unless  he  had  proven  that  the  animals  entered  the  yard 
through  the  opening.  The  verdict  of  the  jury,  then,  necessarily 
implies  a  finding  that  the  animals  entered  the  yard  throoigh  the 
opening ;  and  the  first  question  argued  by  counsel  is  whether 
that  finding  is  supported  by  the  evidence.  The  recovery,  it  is 
proper  to  say,  was  for  double  the  value  of  the  animals.     There 

was  no  direct  evidence  as  to  which  was  the  place  of 
*^"**!S5*b  entrance,  but  plaintiff  sought  to  establish  his  theory 
•WttoiM.    ^     by  the  circumstances.    It  was  proven  that  the  horses 

went  upon  the  track  from  the  north  (which  was  the 
side  towards 'the  opening),  at  a  point  about  300  feet  from  the 
opening  and  about  1000  feet  from  the  street-crossing ;  but  they 
could  not  be  tracked  from  that  point  to  either  the  crossing  or 
the  opening,  and  they  could  have  reached  it  as  readily  from 
the  one  as  the  other.  The  question,  then,  is,  not  as  to  what 
facts  were  proven,  for  as  to  them  there  was  no  conflict  or  dis- 
pute, but  is  whether  the  conclusion  essential  to  the  establish- 
ment of  plaintiff's  claims  for  double  damages  can  be  drawn  from 
them.  When  the  facts  and  circumstances  from  which  that 
conclusion  must  be  deduced,  if  at  all,  are  examined,  all  that  can 
be  said  of  them  is  that  they  are  consistent  with  plaintiff's  theory. 
But  they  are  also  equally  consistent  with  the  other  theory,  viz., 
that  the  place  of  entrance  was  at  the  street-crossing.  How, 
then,  can  it  be  said  that  plaintiff's  theory  is  proven  ?  The  find- 
ing of  the  jury,  we  think,  lacks  the  support  of  evidence.  The 
question  as  to  the  place  of  entrance,  under  the  evidence,  was 
matter  of  mere  conjecture,  and  on  that  state  of  facts  plaintiff 
was  clearly  not  entitled  to  recover  double  the  value  of  the 
property.  But  it  was  contended  that,  under  the  statute  (Code, 
§  1289),  it  was  necessary  only  for  plaintiff  to  prove  the  injury 
to  his  property,  and  that  when  that  fact  was  proven  the  burden 
was  on  defendant  to  prove  that  the  injury  was  not  occasioned 
by  the  want  of  a  sufficient  fence  ;  but  we  cannot  go  into  that 
•question.     The  district  court  took  the  opposite  view,  and  in- 
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structed  that  the  burden  on  that  question  was  on  plaintiff,  and, 
that  view  being  favorable  to  defendant,  its  appeal  does  not 
bring  the  question  here  for  review.  The  exception  taken  to 
the  instruction  is  not  that  it  does  not  correctly  express  the  law, 
but  that,  assuming  its  correctness,  the  evidence  presented  no 
question  for  the  jury.  It  is  therefore  not  reviewable  on  this 
appeal.  But  the  only  question  presented  in  that  connection  is 
whether,  assuming  that  it  is  correct,  the  verdict  can  be  sustained, 
and  we  think  it  cannot. 

2.  The  only  other  question  in  the  case  is  whether  defendant 
was  bound  to  maintain  a  fence  on  the  north  line  ^^^^^^^ 
of  its  yard.  The  district  court  submitted  that  ques-  eompanywM 
tion  to  the  jury,  to  be  determined  by  them  as  one  of  »»"*  *• 
fact.  We  think  that  was  correct.  The  opening  was  ^^^' 
made  for  the  accommodation  of  a  single  shipper.  Ordinarily, 
goods  were  received  and  delivered  at  another  yard,  or,  more 
properly,  at  another  place  in  the  same  yard,  but  outside  of  the 
inclosure.  At  a  time  when  the  streets  were  in  bad  condition  it 
was  more  convenient  for  that  particular  shipper,  whose  place  of 
business  was  immediately  north  of  the  inclosed  yard,  to  receive 
his  goods  within  the  inclosure ;  and  the  opening  was  made  for 
that  purpose.  The  law  is  that  **  railroads  are  required  to  be 
fenced  when  it  is  fit,  proper,  and  suitable  in  view  of  the  public 
convenience,  and'  depot  grounds  may  be  uninclosed  when  the 
interest  of  the  road  and  public  require  it."  Latty  v.  Railway 
Co.,  38  Iowa,  250.  But  whether  the  public  convenience  and 
the  interest  of  the  road  required  that  the  grounds  in  question, 
which,  as  we  have  seen,  were  not  the  ordinary  place  for  receiv- 
ing and  delivering  freight,  should  be  left  uninclosed,  was  a 
question  of  fact,  and  was  properly  left  to  the  jury.     Reversed. 

Beck,  J.  {dissmting), — In  my  opinion,  there  is  no  such  absence, 
of  evidence  to  support  the  finding  of  the  jury  as  to  require  this 
court  to  reverse  the  judgment.  The  fact  cannot  be  doubted 
that  plaintiff's  horses  were  upon  the  railroad  track.  Conceding 
the  position  of  the  opinion  that  the  measure  of  plaintiff's  dam- 
ages is  determined  by  the  fact  whether  the  animals  went  upon 
the  track  in  one  place  or  another,  I  think  it  cannot  be  said  that 
there  was  no  evidence  upon  which  the  jury  may  have  found  the 
fact  as  they  did  find  it.  The  place  of  the  entrance  of  the  ani- 
mals is  an  incidental  matter,  a  circumstance  which  may  be 
inferred  from  the  other  circumstances  and  facts  in  the  case.  I 
do  not  think  there  was  an  entire  absence  of  circumstances  to 
support  the  inference  drawn  by  the  jury.  In  my  opinion,  the 
judgment  of  the  district  court  ought  to  be  affirmed. 

Where  Fences  Mutt  Be  Cdnttruetedi — See  note,  31  Am.  &  Eng.  R.  R. 
Cas.,  $o2»  503,  where  cases  are  collected.  See  also  7  Am.  &  Eng.  Encyc 
of  Law,  tit.  "  Fences"  II,  2,  (d) ;  viii.  2. 
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Af  to  Duty  of  Company  to  Fenooi  see,  anU,  Payne  v,  Kansas  City,  St. 
J.  &  C.  B.  Co.,  113  and  note  117-iig; pos/,  fohnson  v.  Chicago  &  N.  W.  R. 
Co.,  and  note ;  Wilder  v,  Chicago  &  W.  M.  R.  Co.,  and  note ;  Rinear  v. 
Grand  Rapids  &  I.  R.  Co. 

Regarding  Stiffioiency  of  Fonooi — See  7  Am.  &  Eng.  Encjrc.  of  Law, 
tit.  *•  Fences."  II,  2,  {d) ;  vii. 

Killing  Stoek — Evidence. — See,  o/i/^,  Uoioa  Pacific  R.  Co.  z^.  Blum,  119, 
note  121. 


Emmons 

V. 

Minneapolis  and  St.  L.  R.  Co. 

(Supreme  Court  of  Minnesota,  February  14, 1888.) 

Fence  —  Failure  to  Construct  ~  Damages  to  Land  —  Measure. —  For  the 
neglect  of  a  railroad  company  to  fence  its  track  as  required  by  statute,  the 
landowner  over  whose  farm  the  same  is  laid  may  recover,  as  damages, 
diminution  of  the  rental  value  of  the  farm  caused  thereby.  Such  dam- 
ages are  not  necessarily  limited  to  what  it  would  cost  to  build  a  fence. 

Appeal  from  District  Court,  Freeborn  County. 
Action  to  recover  damages  for  the  failure  of  the  defendant  to 
construct  fences  along  its  track,  as  required  by  law. 
Lovely  &  Morgan  for  appellant. 
B.  S.  Lewis  for  respondent. 

Dickinson,  J. — In  1879,  ^^^  defendant  acquired  from  the 
plaintiff,  by  purchase,  the  right  of  way  for  its  railroad  across 

the  plaintiff's  farm,  and  has  ever  since  operated  its 
FMti.  railroad  over  the  same.     During  this  period  the  farm 

has  been  fenced,  except  along  the  railroad,  where  no 
fence  has  been  built.  In  this  action  the  plaintifT,  who  has  been 
in  the  occupation  of  his  farm,  cultivating  the  same  and  raising 
stock,  seeks  to  recover  damages  for  the  neglect  of  the  defend- 
ant to  construct  fences,  as  by  statute  it  was  required  to  do. 
Upon  a  former  appeal  in  this  action,  involving  the  sufficiency 
of  the  complaint,  we  had  occasion  to  consider  whether  for 
such  a  cause  the  plaintiff  could  recover  the  injury  alleged  in 
the  complaint,  being  a  diminution  of  the  value  of  the  use  of  the 
farm,  the  deprivation  of  its  use,  and  the  expenditure  of  time 
and  money  in  watching  stock  to  protect  it  from  injury.  It  was 
then  decided  (Emmons  v.  Railway  Co.,  35  Minn.  503)  that 
damages  were  recoverable,  and  that  the  liability  of  the  defend- 
ant  was  not    limited   to  making    compensation   for   animals 
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killed  or  injured  by  reason  of  such  neglect.  The  measure  of 
damages  recoverable  was  not  determined.  Many  of  the  points 
urged  in  behalf  of  the  railway  company  upon  this  appeal  were 
necessarily  involved  in  the  former  case,  and  were  determined 
by  that  decision.  We  do  not,  therefore,  refer  to  them  particu- 
larly. The  question  is  now  presented  whether  the  diminution 
of  the  rental  value  of  the  farm  from  this  cause  is  a  proper  meas- 
ure of  damages ;  and,  further,  whether  such  damages  must  be 
limited  to  what  would  be  the  cost  of  constructing  a  fence.  The 
court  below  ruled  that  this*  was  a  proper  measure  of  damages, 
but  that  the  recovery  should  be  thus  limited.  Both  parties 
appealed. 

We  consider  that  this  measure  of  damages — not  now  refer- 
ring to  the  limitation — ^was  proper.    This  is  a  logical  conclusion 
from  the  former  decision,  in  view  of  the  reasoning  upon  which 
it  was  based.     See  also  Brakken  v.  Railway  Co.,  29  Minn.  41 ; 
s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  593.     It  is,  true  that  ,|^^„g^  f„ 
if  the  occupant's  stock  were   killed  because  of  the  fldunto 
defendant's  neglect  to  construct  a  fence,  he  might  eonrtract 
recover  their  value ;  but  it  cannot  be  said  that  this  ^^^ 
rule  subjects  the  company   to   double  damages  for  the  same 
cause  of  action.    The  fact  that  the  company  is  liable  for  stock 
killed   will  of  course   enter    into  and  siffect  the  rental   value. 
That  value  will  not  be  as  much  depreciated  by  the   unfenced 
condition  of  the  farm  as  it  would  be  if  there  were  no  such  lia- 
bility.     But  it  cannot  be  laid  down  as  a  legal  proposition  that 
the  recovery  must  be  limited  to  what  it  would  cost  to  construct 
a  fence.     The  principle  that   one  should  not  neglect  to  take 
reasonable  precautions  to  lessen  or  avert  the  injurious  consequen- 
ces to  which  the  culpable  act  of  another  may  have  exposed  him 
cannot  be  applied  so  as  to  make  it  the  duty  of  the   landowner 
to  himself  construct  the  fence.     The  statute  absolutely  imposes 
that  duty  upon  the  railroad  company,  and  declares  its  respon- 
sibility in  case  of  neglect.     This  being  so,  it  is  inconsistent  to 
say  that  upon  default  of  the  company  it  becomes  in  any  sense 
the  duty  of  the  landowner  towards  the  company  to   construct 
a  fence  in  its  stead.  But,  again,  when  can  it  be  said  that  the  land- 
owner ought  to  construct  the  fence  ?  Is  he  to  assume  that  the  rail- 
road company  will  continually  neglect  to  do  what  the  statute  con- 
tinually requires  it  to  do  ?  and,  so,  must  he  construct  the  fence  at 
once?    So  long,  at  least,  as  he  is  justified   in  waiting  for  the 
company  to  do  its  duty,  he  may  suffer  damage  from  being  pre- 
vented from  using  his  land,  or  in  the  loss  of  its  rental  value ; 
and,  if   he  were  to  build  a   fence,  this  loss  would  be  ^a  proper 
subject  of  recovery,  in  addition  to  the  proper  cost  of  the  fence. 
But,  for  the  reason  first  stated,  we  think  the  ruling  of  the  court 
was  unsustainable.     We  are  not   referring  to  a  mere  defect 
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arising  from  inadvertence  or  want  of  knowledge,  but  of  a  case 
where  the  company  wilfully  neglects  to  heed  the  command  of 
the  law.  For  the  reasons  thus  indicated,  the  order  refusing  a 
new  trial  is  reversed. 

Failure  to  Fence — Damaf^et. — See,/^jA  Memphis  &  C.  R.  Co.  v.  Hembree,. 
128  and  note  130. 

For  a  full  disscussion  of  the  subject  of  damages  in  case  of  failure  of  a 
railway  company  to  fence  its  road,  see  7  Am.  &  Eng.  Encyc.  of  Law,  tit* 
-  Fences."  Il,  2,  (d);  viii.,  3.  (^). 


Memphis  and  Charleston  R.  Co.  et  al 

V, 

Hembree. 

(Alabama  Supreme  Court,  May  28,  1888.) 

Killing  Stock — Secondary  Evidence — Documents  in  Another  State.— In 
an  action  to  recover  damages  for  the  killing  of  stock,  if  a  claim  made  by 
the  plaintiff  be  in  possession  of  a  person  residing  in  another  State  or  juris- 
diction, and  not  in  any  way  under  the  control  of  the  party  wishing  to 
introduce  it,  secondary  evicience  may  be  admitted  to  prove  the  contents 
thereof,  without  giving  prelimina^  notice  to  produce  them. 

Same — Measure  of  Damages. — If  an  ox  is  killed  by  a  railroad  company, 
and  the  owner  is  informed  of  the  accident  in  such  time  that  he  could  by 
reasonable  diligence  have  used  the  hide  or  the  meat  for  beef,  the  value 
of  the  hide  and  of  the  meat  should,  in  assessing  damages  against  the  rail- 
road  company,  be  deducted  from  the  value  of  the  oz  when  killed. 

Appeal  from  Circuit  Court  from  Jackson  County. 

Action  by  A.  J.  Hembree  against  Memphis  &  Charleston 
and  East  Tennessee,  Virginia  &  Georgia  R.  Cos.,  to  recover 
damages  for  the  killing  of  an  ox  belonging  to  the  plaintiff. 
The  testimony  showed  that  at  the  time  of  the  accident  the 
plaintiff  was  away  from  home,  but  returned  on  the  evening  of 
the  same  day.  The  ox  had  been  skinned  and  the  hide  placed 
in  a  house  belonging  to  plaintiff.  It  was  also  shown  that  some 
of  the  flesh  had  been  used  as  meat.  The  plaintiff  did  not  order 
the  ox  to  be  skinned.  It  appeared  from  the  evidence  that  if 
the  ox  had  been  properly  butchered  $25  might  have  been  realized, 
but  that  plaintiff  did  not  take  off  the  meat  so  used,  nor  was 
he  paid  for  any  of  it.  Shortly  after  the  accident  plaintiff  made 
out  a  claim  under  oath  which  he  presented  to  the  agent  of  the 
Nashville,  Chattanooga  &  St.  Louis  R.  Co.,  the  claim  placed  the 
value  of  the  ox  about  $40  or  $45,  it  was  made  out  on  one  of  the 
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blanks  of  the  Nashville,  Chattanooga  &  St.  Louis  R.  Co.  in-Nash-  . 
ville,  Tennessee,  but  was  framed  against  the  defendants.  One 
of  defendants'  witnesses  testified  that  he  had  seen  the  claim, 
that  it  was  now  in  the  possession  of  the  "  law  and  stock  agent " 
of  the  Nashville,  Chattanooga  &  St.  Louis  R.  Co.  in  Nashville, 
Tennessee ;  that  he  tried  to  obtain  the  claim  from  the  agent 
but  was  unable  to  do  so.  Upon  his  offer  to  testify  as  to  the 
contents  of  the  claim,  the  plaintiff  objected  that  such  secondary 
evidence  was  inadmissible,  because  the  claim  was  itself  the  best 
evidence,  and  defendants  had  not  laid  sufficient  foundation  for 
the  introduction  of  secondary  evidence.  The  court  having 
sustained  plaintiff's  objection,  the  defendants  excepted.  The 
defendants  requested  the  court  to  charge  the  jury  as  follows : 

(2)  "  If  the  jury  find  that  the  plaintiff  was  informed  of  the  acci- 
dent on  the  evening  of  the  day  when  it  occurred,  and  could  by 
reasonable  diligence  have  used  the  hide,  or  the  meat  for  beef, 
and  did  receive  the  hide,  then  the  value  of  the  hide,  and  of  the 
meat  that  was  or  could  have  been  used,  should,  in  assessing  the 
damages,  be  deducted  from  the  value  of  the  ox  when  killed." 

(3)  '*  If  the  jury  find  from  the  evidence  that  the  animal  killed 
was  worth  a  certain  sum,  and  was  plaintiff's  property  after  it 
was  killed,  and  the  hide  was  taken  from  said  animal,  and  was  in 
the  house  belonging  to  plaintiff,  or  under  his  control,  and  that 
the  hide  was  worth  several  dollars,  and  could  have  been  sold  by 
plaintiff  if  he  had  desired  to  do  so,  or  that  he  could  have  used 
or  disposed  of  said  hide,  or  of  a  part  of  said  ox  as  meat,  then 
the  value  of  the  hide  and  of  the  meat,  or  either,  must  be  de- 
ducted from  the  value  of  the  ox  when  it  was  killed." 

HumeSj  Walker,  Sheffey  6r  Gordon  for  appellant. 
Brown  &  Kirk  for  appellee. 

SoMERVlLLE,  J. — I.  It  is  an   established   rule,  many  times 
reiterated  by  this  court,  that,  if  any  documents  or  papers  which 
are  necessary  as  evidence  in  a  court  in  one  State  be  in  g^4^^g^_ 
possession  of  a  person  residing  in  another  State  or  Docameatt 
jurisdiction,  secondary  evidence  may  be  admitted  to  *■  »a«tker 
prove  the  contents  of  such  documents   or  papers,  ^****' 
without  giving  any  preliminary  notice  to  produce  them.     Young 
V.  Railway  Co.,  80  Ala.   100 ;  Martin  v.  Brown,  75  Ala.  442 ; 
Gordon  v.  Tweedy,  74  Ala.  236 ;  Steph.  Dig.  Ev.  (Reyn.  Ed.) 
art.  71 ;  Burton  v.  Driggs,  20  Wall.  125.     The  court,  under  this 
principle,  erred  in  refusing  to  permit  the  defendant  to  prove  by 
the  witness  White  the  contents  of  the  written  claim  which  the 
plaintiff  had  filed  with  McGaughey  for  the  alleged  killing  of  the 
ox.     The  paper  was  shown  to  be  in  the  possession  of  a  person 
in  another  State,  and  not  to  be,  in  any' manner,  subject  to  the 
control  of  defendant. 

85  A.  &  E.  R.  R.  Cas.— 9 
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2.  Under  the  rule  for  the  measure  of  damages  laid  down  by 
us  in  Railroad  Co.  v.  Fullerton,  79  Ala.  298,  in  cases  where 

cattle,  or  stock  of  any  kind,  are  killed  by  railroad 
dlsjNML^'       companies,  the  circuit  court  erred  in  refusing  to  give  ' 

the  second  charge  requested  by  the  defendant.  The 
third  charge  requested  was  faulty  only  in  not  permitting  any 
inquiry  by  the  jury  as  to  the  question  of  reasonable  diligence 
being  exercised  on  the  plaintiff's  part  in  utilizing  for  his  own 
benefit  the  hide  and  carcass  of  the  animal  killed. 

3.  The  motion  to  dismiss  the  case  for  want  of  jurisdiction  was 
properly  overruled ;  the  amount  claimed  by  the  plaintiff  in  bis 

^^^  complaint,  and  the  amount  recovered  by  the  judg- 

**'  ment,  each  being  as  much  as  $60.  Morris  v.  Robin- 
son, 80  Ala.  291 ;  Haws  v.  Morgan,  59  Ala.  508 ;  Mills  v.  Long, 
58  Ala.  458;  King  v.  Parmer,  34  Ala.  416;  Code  1886,  §  2739; 
Const.  1875, 2irt.  6,  §  5  ;  Code,§  756.  The  judgment  is  reversed, 
and  the  cause  remanded. 

Killing  Stocic— Evidence. — As  to  evidence  in  case  where  stock  is  injured 
by  a  railway,  see,  an/^.  Union  Pacific  R.  Co.  v,  Blum,  119,  and  note  121. 

Same — Measure  of  Damages. — In  tliose  cases  where  stock  is  killed  out- 
right, the  plaintiff  is  entitled  to  recover  damages  for  the  value  of  the  stock 
at  the  time  of  the  injury.  The  rule  is  the  same  where  the  animal  is  so  seri- 
ously injured  that  it  has  to  be  killed.  See  Toledo,  P.  &  W.  R.  Co.  v. 
Johnston.  74  111.  83 ;  Toledo  P.  Sc  W.  R.  Co.  v.  Arnold,  43  III.  418;  In- 
dianapolis &  M.  R.  Co.  V.  Mustard,  35  Ind.  173;  Madison  and  I.  P.  R.  Co. 
n/,  Herod,  10  Ind.  2 ;  Lapine  v.  New  Orleans,  O.  &  G.  W.  R.  Co.,  20  La. 
An.  158. 

Value  6f  Anlmaf  after  Injury. — While  it  is  true  that  a  man  whose  st6ck 
lias  been  wrongfully  injured  cannot  be  r^uired  to  take  the  dead  animal 
in  part  pay  for  a  living  one  (Ohio  &  M.  R.  Co.  v.  Hays,  35  Ind.  173;  In- 
dianapolis, P.  &  C.  R.  Co.  V.  Mustard,  34  Ind.  51),  yet  in  those  cases  where 
the  animal  is  killed  outright,  and  the  carcass  is  fit  lor  beef,  it  is  the  duty  of 
the  owner  to  dispose  of  it  to  the  best  advantage.  In  such  case  the  meas- 
ure of  damages  will  be  the  difference  between  the  value  of  the  cattle  when 
alive  and  that  of  the  beef.  Illinois  C.  R.  Co.  v,  Flnnigan,  21  III.  646^ 
Roberts  v.  Richmond  &  D.  R.  Co.,  88  N.  C.  560.  In  such  case,  however, 
the  owner  is  only  to  be  chained  with  the  net  proceeds  of  such  cattle  after 
deducting  a  fair  allowance  for  the  time  and  trouble  required  in  effecting  a 
sale.    Dean  v.  Chicago  &  N.  W.  R.  Co.,  43  Wis.  305. 

Where  the  owner  of  cattle,  which  have  been  killed  by  a  railroad,  uses  or 
gives  the  carcasses  away,  the  value  of  such  carcasses  will  be  deducted  from 
the  damages.  Case  v,  St.  Louis  &  S.  F.  R.  Co.,  65  Mo.  668;  s.  c.  13  Am. 
&  Eng.  R.  R.  Cas.  564. 

For  a  full  discussion  of  the  topic  of  damages  for  animals  negligently 
killed  by  railway,  and  as  to  measure  of  damages,  see,  an/e,  Emmons  v, 
Minneapolis  &  St.  L.  R.Co.,  126,  and  note  128.  See  7  Am.  &  Eng.  En  eye. 
of  Law,  tit.  "  Fences,"  II,  2,  (</) ;  viii,  3,  (ff). 
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Johnson 

V, 

Chicago  and  North  Western  R.  Co. 

{Iowa  Supreme  Court ,  September  Z,  188&) 

Stock  Running  at  Large — Depot  Croundt — Construction  of  Statute^ — A 
horse  driven  across  the  depot  grounds  is  not  "  running  at  lai^e  "  within 
the  meaning  of  the  statute,  which  gives  the  right  of  recovery  against  a 
railroad  company  for  stock  killed  whue  "  running  at  large,"  at  a  point  upon 
the  railroad  track  where  the  rieht  to  fence  exists,  and  which  declares  that 
'*'  the  operating  of  trains  upon  depot  grounds,  necessarily  used  by  the  com- 
pany and  public,  where  no  fence  is  built,  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  shall  be  deemed  negligence,  and  render  the  company 
liable  under  this  section/'  and  no  recovery  can  be  had,  although  the  train 
which  killed  the  horse  was  travelling  at  a  greater  rate  than  eight  miles  an 
hour,  the  operation  of  the  statute  being  confined  to  stock  running  at 
large. 

Appeal  from  District  Court,  Webster  County, 

Action  to  recover  damages  for  injury  to  a  horse  and  wagon  by 
one  of  the  defendant's  trains,  when  being  driven  by  plaintiff  across 
the  depot  grounds  of  the  defendant  company.  The  plaintiff  ap- 
peals from  a  verdict  for  the  defendant,  rendered  by  the  jury 
under  direction  of  the  court. 

Wright  &  Farrell  for  appellant. 

y.  C  Cook  for  appellee. 

Seevers,  CJ. — The  only  ground  of  negligence  stated  in  the 
petition  is  that  defendant's  train  which  caused  the  injury  was 
being  operated  and  run  at  a  rate  of  speed  exceeding  Howe  not 
eight  miles  an  hour.  It  is  provided  by  statute  that  ""^JlJ^J** 
any  *'  corporation  operating  a  railroad  that  fails  to  urge, 
fence  the  same  against  live-stock  running  at  large,  at  all  points 
where  such  right  to  fence  exists,  shall  be  liable  to  the  owner 
of  any  stock  injured  or  killed  by  reason  of  such  want  of  fence, 
for  the  value  of  the  property  or  damage  caused,  unless  the  same 
was  caused  by  the  willful  act  of  the  owner  or  his  agent ;  and  in 
order  to  recover  it  shall  only  be  necessary  for  the  owner  to  prove 
the  injury  or  destruction  of  his  property:  .  .  .  provided,  .  .  . 
the  operating  of  trains  upon  depot  grounds  necessarily  used  by 
the  company  and  public,  where  no  such  fence  is  built,  at  a  greater 
rate  of  speed  than  eight  miles  an  hour,  shall  be  deemed  negli- 
gence, and  render  the  company  liable,  under  this  section."  Code, 
§  1289.    As  the  horse  killed  was  not  running  at  large,  the  mate- 
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rial  inquiry  is  whether  the  plaintiff  was  entitled  to  recover  under 
this  section.  This  inquiry  must  be  answered  in  the  negative.  It 
seems  to  us  it  is  not  possible  to  construe  the  statute  otherwise. 
This  is  what  the  statute  plainly  says.  The  only  liability  under 
it  is  for  stock  injured  or  killed  which  is  running  at  large.  Mona- 
han  V,  Railroad  Co.,  45  Iowa,  523.  As  this  view  is  in  accord 
with  the  ruling  of  the  district  court,  the  result  is  that  the  judg- 
ment must  be  affirmed. 

Duty  to  Fence. — Regarding  duty  of  railway  companies  to  fence,  see,  af^e, 
Payne  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  113,  and  note,  1 17-1 19. 

In  the  absence  of  a  special  agreement  or  statutory  provision  binding  a 
company  to  fence  its  track,  it  is  no  more  under  obligation  to  fence 
its  property  than  any  other  land-owner.  See  Vandergrift  v,  Dela- 
ware R.  Co.,  2  Houst.  (Del.)  287;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v, 
Stuartf  71  Ind.  500;  Indianapolis  &  C.  R.  Co.  v,  Caldwell,  9  Ind.  397 ;  La 
Fayette  &  i.  R.  Co.  v,  Shriner,  6  Ind.  141 ;  Sherman  z/.  Anderson,  27  Kan. 
333 ;  Union  Pacific  R.  Co.  v,-  Rollins,  5  Kan.  168 ;  Annapolis  &  E.  R.  Co. 
V,  Baldwin,  60  Md.  88;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  486;  Keech  v. 
Bait.  &  W.  R.  Co.,  17  Md.  33  ;  Bait.  &  O.  R.  Co.  v,  Lamborn,  12  Md.  257 ;. 
Wilder  v,  Maine  C.  R.  Co.,  65  Me.  332  ;  Perkins  v.  Eastern  R.  Co.,  29 Me. 
307 ;  Towne  v.  Nashua  &  L.  K.  Co.,  124  Mass.  101 ;  McDonell  v,  Pittsfield 
Sl  N.  a.  R.  Co.,  115  Mass.  564;  Maynard  v.  Boston  &  M.  R.  Co.,  115  Mass. 
458;  Stearns  v.  Old  Colony  &  F\  R.  Co.,  83  Mass.  (i  Allen)  493;  Grand 
Rapids  &  I.  R.  Co.  v,  Monroe,  47  Mich.  152;  Williams  v,  Michigan  Cent. 
R.  Co.,  2  Mich.  260;  Fitzgerald  v,  St.  Paul,  M.  &  M.  R.  Co.,  29  Minn.  336 ; 
s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  310;  Witherell  v.  Milwaukee '&  St.  P.  R. 
Co.,  24  Minn.  410 ;  Locke  v.  St.  Paul  &  P.  R.  Co.,  15  Minn.  350;  Cressey  v. 
Northern  R.  Co.,  59  N.  H.  564;  Towns  v.  Cheshire  R.  Co.,  21  N.  H.  363;. 
Cornwall  v,  Sullivan  R.  Co.,  28  N.  H.  161 ;  Price  v.  New  Jersey  R.  &  T. 
Co.,  31  N.  J.  L.  (2  Vr.)  229 ;  Vandegrift  v,  Rediker,  22  N.  J.  L.  (2  Zab.)  185 ; 
Spinner  v.  New  York  C.  &  H.  R.  R.  Co. ,  67  N.  Y.  1 53 ;  Monger  v.  Tojiawanda 
R.  Co.,  4  N.  Y.  349 ;  affirming  5  Den.  (N.  Y.)  255 ;  Terry  z'.  New  York  Cent. 
R.  Co.,  22  Barb.  (N.  Y.)  574 ;  Tower  v.  Providence  &  W.  R.  Co..  2  R.  L 
404 ;  Congdon  v.  Central  Vt.  R.  Co.,  56  Vt.  390;  s.  c,  48  Am.  Rep.  793  ; 
Hurd  V.  Rutland  &  B.  R.  Co.,  25  Vt.  116;  Trow  v.  Vermont  C.  R.  Co.,  24 
Vt.  487  ;  Veerhusen  v.  Chicago  &  N.  W.  R.  Co..  53  Wis.  689 ;  Galpin  v, 
Chicago  &  N.  W.  R.  Co.,  19  Wis.  604;  Stuckev.  Milwaukee  &  Miss.  R.Co., 
9  Wis.  203  ;  Wiseman  v,  Booker,  L.  R.,  3  C.  P.  Div.  184  ;  Dawson  v.  Mid- 
land R.  Co.,  L.  R.  8  Ex.  8 ;  Buxton  v.  North-Eastern  R.  Co..  L.  R.  x 
g.  B.  549;  s.  c,  37  L.  J.  Q.  B.  258;  18  L.  T.  795;  Manchester.  S.  & 
.  R.  Co.  V.  Wallis,  14  C.  B.  213;  Rickets  v.  East  India  Docks  &  B.  J.  R. 
Co.,  12  C.  B.  160;  Fawcettz/.  York  &  N.  M.  R.  Co.,  16  Q.  B.  610.  In 
those  States,  however,  where  the  common  law  rule  is  not  enforced,  a  rail- 
road company  is  bound  to  ordinary  care  and  skill  in  the  management  of 
its  train  to  prevent  injury  to  cattle  on  its  un inclosed  track,  whether  they 
be  there  rightfully  or  not,  and  is  liable  for  damages  resulting  from  its- 
want  of  such  care,  skill,  and  diligence,  and  for  nothing  more  in  the  absence 
of  a  law  requiring  it  to  fence  its  track.  Little  Rock  &  F.  S.  R.  Co.  v.  Fin- 
ley,  37  Ark.  562 ;  Isbell  v.  New  York  &  N.  H.  R.  Co.,  27  Conn.  393  ;  Georgia 
R.  Co.  V.  Neely,  56  Ga.  540 ;  Macon  &  W.  R.  Co.  v.  Lester,  30  Ga.  91 1 ; 
Macon  &  W.  R.  Co.  v.  Davis.  13  Ga.  68 ;  Rockford  R.  I.  &  St.  L.  R.  Co.  v. 
Raf!erty,  73  111.  58  ;  Toledo,  W.  &  W.  R.  Co.  v.  Barlow,  71  111.  640 ;  Toledo, 
P.  &  W.  R.  Co.  V,  Ingraham,  58  111.  120 ;  Rockford,  R.  I.  &  St.  L.  R.  Co. 
V.  Lewis,  58  IlL  49;  Toledo,  P.  &  W.  R.  Co.  v.  Bray,  57  111.  514 ;  Illinois^ 
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C.  R-  Co.  V.  Baker,  47  111.  295  ;  Chica^^o  &  N.  W.  R.  Co.  v,  Taylor,  8  111. 
App.  108;  Baltimore  &  O.  R.  Co.  v.  Mulligan,  45  Md.  486;  Searlesz/.  Mil- 
waukee &  St.  P.  R.  Co.,  35  Iowa,  490;  Balcom  v,  Dubuque  &  S.  C.  R. 
Co.,  21  Iowa,  102  ;  Whiterell  v,  Milwaukee  &St.  P.  R.  Co.,  24  Minn.  410; 
Locke  V,  First  Div.  St.  P.  &  P.  R.  Co.,  1 5  Minn.  350 ;  New  Orleans,  J.  &  G.  N. 
R.  Co.  V,  Field,  46  Miss.  573 ;  Raiford  v.  Mississippi  C.  R.  Co.,  4j  Miss.  233  ; 
Vicksburg  &  J.  R.  Co.  v,  Patton,  31  Miss.  156;  Mississippi  C  R.  Co.  v. 
Miller,  40  Miss.  45 ;  Gorman  v.  Pacific  R.  Co.,  26  Mo.  441 ;  Laws  v.  North 
Carolina  R.  Co.,  7  Jones  (N.  C),  L.  468 ;  Cincinnati  &  Z.  R.  Co.  v.  Smith, 
22  Ohio  St.  227  ;  Cleveland  C.  C.  R.  Co.  v.  Elliott,  4  Ohio  St.  474 ;  Ker- 
whaker  v,  Cleveland,  C.  &  C.  R.  Co.,  3  Ohio  St.  172  ;  Bern  is  v,  Connecticut 
A  P.  R.  R.  Co.,  42  Vt.  375;  Morse  v,  Rutland  &  B.  R.  Co.,  27  Vt.  49; 
Jackson  v,  Rutland  &  B.  R.  Co.,  25  Vt.  150;  Trow  v,  Vermont  G.  R. 
Co.,  24  Vt.  487 ;  Trout  v.  Virginia  &  Tenn.  R.  Co.,  23  Gratt.  (Va.)  619;  ^ 
Washington  v.  Baltimore  &  O.  R.  Co.,  17  W.  Va.  190;  Baylor  v.  Bal- 
timore &  O.  R.  Co.,  9  W.  Va.  270 ;  Blaine  v,  Chesapeake  &  O.  R.  Co., 
9  W.  Va.,  252.  See,  as  to  the  common  law  and  statutory  liability  of  the 
railroad  companies  to  fence, 7  Am.  &  Eng.  Encycl.  of  L.,  tit.  "  Fences,"  II., 
2  {a)  and  {b). 

Same — Depot  CroundSt — Railroad  companies  are  not  required  to  fence 
their  track  at  stations  and  sidings  where  freight  or  passengers  are  received 
or  dischai^ed,  and  where  public  convenience  requires  that  they  should  not 
be  fenced.  Where  cattle  wander  up)on  the  track  at  such  a  place,  and  are 
injured  or  killed,  the  company  will  not  be  liable  except  in  those  cases 
where  its  servants  have  been  guilty  of  negligence.  See  Peoria  P.  &  J.  R. 
Co.  V,  Barton,  80  III.  72;  Illinois  C.  R.  Co.  v.  Bull,  72  111.  537;  Great 
Western  R.  Co.  v.  Bacon,  30  111.  347 ;  Wabash,  St.  L.  &  P.  R.  Co.  v, 
Tretts,  96  Ind.  450;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  601;  Davis  v, 
Louisville,  N.  A.  &  C.  R.  Co.  v,  Harrigan,  94  Ind.  245  ;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  598  ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hall,  93  Ind.  245 ; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  597  ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Quade. 
91  Ind.  295 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  595 ;  Cincinnati,  R.  &  Ft.  W.  R. 
Co.  2/.  Wood,  82  Ind.  593;  Jefferson,  M.  &  I.  R.  Co.  v.  Lyon,  72  Ind.  107; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  648  ;  Indianapolis,  P.  &  C.  R.  Co.  v.  Crandall, 
58  Ind.  365 ;  Ohio  &  M.  R.  Co.  v.  Rowland.  50  Ind.  347  ;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  2/.-  Bowyer,  45  Ind.  496 ;  Indianapolis  St.  L.  R.  Co.  v.  Christie,  43 
Ind.  143 ;  Jefferson,  M.  &  I.  R.  Co.  v,  Huber,  42  Ind.  173 ;  Jeflersonville,  M.  & 
I.  R.  Co.  V,  Beatty,  36  Ind.  1 5 ;  Indianapolis,  C.  &  L.  R.  Co.  ly. Warner,  35  Ind. 
515;  Indianapolis  &  C.  R.  Co.  v.  Oestel,  20  Ind.  231 ;  Beckdolt  v.  Grand  Rap- 
ids &  I.  R.  Cfo..  113  Ind.  343;  s.  c,  15  N.  E.  Rep.  686;  Schneir  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  40  Iowa,  337 ;  Smith  v,  Chicago.  R.  I.  &  P.  R.  Co..  34 
Iowa,  506;  Davis  v.  Burlington  &  M.  R.  Co.,  26  Iowa,  549;  Chicago  &  G. 
T.  R.  Co.  V,  Campbell,  47  Mich.  265 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas. 
545 ;  Asher  i/.  St.  Louis.  I.  M.  &  S.  R.  Co.,  79  Mo.  432;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  593 ;  Young  v.  Hannibal  &  St.  J.  R.  Co.,  79  Mo.  336 ;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  512  ;  Nance  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  79 
Mo.  196;  s.  c,  19  Am.&  Eng.  R.  R.  Cas.  594;  Wallace  v,  St.  Louis,  I.  M.  & 
S.  R.  Co.,  74  Mo.  594 ;  Snider  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  73  Mo.  465 ; 
s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  558 ;  Wier  z/.  St.  Louis  &  I.  M.  R.  Co.,  48 
Mo.  558.  See  also  7  Am.  &  Eng.  Encycl.  of  L.,  tit.  "  Fences,"  II,  2  (d) ; 
viii.,  I,  {a). 

As  to  duty  to  fence  depot  grounds,  see,  post^  Wilder  v,  Chicago  &  W.  M. 
R.  Co. ;  Rinear  v.  Grand  Rapids  &  I.  R.  Co. ;  Beckdolt  v.  Grand  Rapids 
&  I.  R.  Co. ;  Peters  v.  Stewart. 

Same— Stock  Running  at  Large — Construction  of  Statute. — In  Grove  7/. 
Burlington,  Cedar  Rapids  &  Northern  P.  Co.  (Iowa),  39 N.  W.  Rep.  248,  the 
court  held,  that  a  team  of  horses  harnessed  to  a  sleigh,  and  wandering  about 
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on  the  prairie  at  night,  the  driver  of  which  was  in  an  unconscious  drunkett 
stupor,  is  not  live-^tock  "  running  at  large  "  within  the  meaning  of  the  Iowa 
Code,  and  the  owner  cannot  recover  damages  for  the  killing  thereof,  by  a 
train  at  a  point  upon  the  railroad  where  the  company  has  the  right  to  fence. 
The  court  say  :  "  The  statute  provides  that  for  a  failure  to  fence  a  rail- 
road the  corporation  operating  the  same  shall  be  liable  for  damages  done  to 
"live-stock  running  at  large."  Code,  §  1289.  The  defendant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  and  the  mo- 
tion was  sustained  on  the  ground  that  the  team  was  not  running  at  large 
within  the  meaning  of  the  statute.  The  question  presented  by  the  appeal 
is  whether  this  ruling  was  correct.  Counsel  for  appellant  cites  us  to  Hin- 
man  v.  Railway  Co.,  28  Iowa,  494,  and  other  cases  determined  by  this  court, 
and  claims  that,  under  the  rule  of  the  cited  cases,  the  question  as  to  whether 
the  team  was  running  at  large  should  have  been  submitted  to  the  jury.  We 
do  not  think  any  of  the  cases  relied  upon  sustain  the  claim  of  plaintiff. 
In  all  of  them  the  animals  were  without  a  driver,  and  not  under  the  control 
of  any  one.  In  the  case  at  bar  there  was  a  driver  in  the  sleigh.  Plaintiff, 
in  effect,  contends  that  he  was  not  a  driver,  because  he  was  so  drunk  that 
that  he  was  insensible.  We  are,  in  effect,  asked  to  hold  that  it  is  proper  to 
consider  the  capacity  of  the  driver  in  determining  the  question  of  whether 
the  team  was  running  at  large.  The  law  will  not  allow  parties  to  enter 
upon  any  such  an  investigation.  If  it  did,  recovery  might  be  had  where  a 
driver  was  incapacitated  from  controlling  his  team  from  any  physical  cause. 
Intoxication  is  punished  as  a  crime  in  this  State,  and  by  the  plaintiff's  own 
showing  the  driver  of  his  team  voluntarily  became  drunk,  and  the  drunken- 
ness was  the  cause  of  the  injuiy.  We  think  the  ruling  of  the  district  court 
was  correct.  ** 

In  Valleau  v.  Chicago,  M.  &  S.  P.  R.  Co.,  36  N.  W.  Rep.  76,  the  Iowa 
court  in  construing  the  same  statute  held  that,  a  steer,  which  forms  one 
of  the  herd  of  80  cattle,  is  to  be  deemed  "running  at  large  "within  the 
meaning  of  the  statute,  when  it  appears  that  the  cattle  harder  has  just 
taken  the  place  of  another  herder,  who  has  been  absent  for  some  time,  and 
without  noticing  the  steer  in  question,  which  had  separated  from  the  rest, 
drives  the  cattle  hurriedly  across  the  railroad  track  to  avoid  an  approaching 
train,  leaving  the  steer  in  question  behind.  The  court  said  :  "  In  Hinman 
V,  Railroad  Co.,  28  Iowa,  491,  it  is  said  that  the  words  "  running  at  large,** 
as  used  in  the  statute,  "  import  that  the  stock  are  not  under  the  control  of 
the  owner ;  that  they  are  not  confined  by  inclosures  to  a  certain  field  or 
place,  nor  under  the  immediate  care  of  a  shepherd  or  herdsman  ;  that  they 
are  left  to  roam  wherever  they  may  go ;"  and  in  Smith  v.  Railroad  Co.,  50 
Iowa,  622,  it  was  held  that  a  sucking  colt,  the  dam  of  the  colt  being  under  the 
control  of  the  owner,  was  running  at  large,  although  ordinarily  it  might  be 
expected  to  follow  its  dam.  In  the  case  at  bar  it  does  not  appear  how 
long  the  herdsman  in  charge  of  the  cattle  had  left  there  before  another 
person  took  charge  of  them.  As  error  must  affirmatively  appear,  it  can 
be  fairly  said  that  the  cattle  were  in  chaise  of  no  person  lor  at  least  some 
indefinite  period  of  time.  During  such  time  they  were  running  at  large, 
and  the  steer  in  question  had  strayed  some  distance  from  the  herd,  when 
a  person  took  charge  of  the  cattle  except  the  one  in  question,  which  he 
did  not  know  had  separated  from  the  rest  of  the  cattle.  The  steer  in  ques- 
tion was  not  in  the  "  immediate"  charge  of  a  herdsman,  but  was  running  at 
large  as  provided  in  the  statute. 
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MOLAIR 

V, 

Port  Royal  and  Augusta  R.  Co. 

{South  Carolina  Supreme  Court,  July  13,  1888.) 

Killing  Stock — Negligenee— Degree  of  Care. — If  stock  are  observed  upon 
a  railroad  track  by  the  employees  in  charge  of  a  train,  the  degree  of  care 
demanded  from  tnem  is  that  care  which  prudent  men,  influenced  by  per- 
sonal interest,  ordinarily  bestow  on  their  business  and  conduct,  and  not 
such  a  degree  as  would  have  prevented  an  injury  to  the  stock  except  the 
accident  were  inevitable  under  any  circumstances. 

Same— Stock  Law — Evidence  of  Adoption.— -In  an  action  to  recover  dam- 
ages for  the  killing  of  stock,  although  the  stock  killed  were  not  running 
at  large,  evidence  that  the  stock  law  had  been  adopted  by  the  county  in 
which  the  accident  occurred  is  admissible  for  the  purpose  of  showing 
that  the  company's  employees  are  not  reasonably  called  upon  to  exercise 
the  same  degree  of  vigilance  which  would  be  demanded  of  them  in  a 
county  where  no  prohibition  existed  against  stock  running  at  large. 

Same — Evidence— Competency. — In  such  an  action,  if  it  appear  that 
the  stock  were  killed  on  a  culvert,  the  cross-ties  of  which  were  afterwards 
found  to  have  been  pushed  together,  the  jury  cannot  consider  the  con- 
dition of  the  culvert  before  the  accident,  in  the  absence  of  any  evidence 
thereon. 

Appeal  from  Common  Pleas  Circuit  Court,  Barnwell  County. 

Action  by  Leroy  Molair  against  the  Port  Royal  &  Augusta 
R.  Co.,  to  recover  damages  for  the  killing  of  certain  mules 
belonging  to  the  plaintiff.  Defendant  appeals  from  verdict 
and  judgment  for  plaintiff.    The  case  is  stated  in  the  opinion. 

Elliott  &  Howe  for  appellant.' 

Robert  Aldrich  for  respondent. 

McIVER,  J.-7-The  action  in  this  case  was  for  the  recovery  of 
damages  sustained  by  the  plaintiff  by  reason  of  the  alleged 
negligent  killing  of  two   of  his   mules  by   defendant's   train. 
Negligence  on  the  part  of  the  defendant  being  the 
gist  of  the  action,  that  fact  is  alleged  in  the  com-  '^"^ 

plaint,  and  denied  in  the  answer,  and  that  was  really  the  only 
issue  in  the  case,  the  fact  that  the  animals  were  killed  by  the 
train  being  conceded.  The  testimony  on  the  part  of  the  plain- 
tiff tended  to  show  that  the  mules  were  hired  by  the  plaintiff,  to 
Dr.  Kirkland,  to  take  him  to  Allendale ;  and  that,  when  he 
reached  Brunson,  which  seems  to  be*  a  station  on  defendant's 
road,  he  stopped  for  the  night,  and  the  mules  were  "securely 
stabled  "  near  the  railroad  track.     During  the  night,  from  some 
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cause  not  explained  by  the  testimony,  the  mules  broke  out  of 
the  stable  and  ran  down  the  railroad  track  to  a  culvert  about  a 
mile  and  a  quarter  below  Brunson,  where  they  were  found  next 
morning  dead,  with  their  bodies  mangled.  "  The  cross-ties  in 
the  culvert  were  pushed  up  together."  Another  witness  for 
plaintiff,  who  traced  the  tracks  of  the  mules,  said :  *'  The 
mules  appeared  to  have  been  running  rapidly  from  the  time 
they  left  the  stable ; "  and  he  also  stated  that  "  the  cross-ties  of 
the  track,  for  several  feet  on  the  side  next  to  Brunson,  were 
crowded  together."  A  third  witness  testified  that  the  mules 
broke  out  of  the  stable  when  the  train  came  up  to  the  tank  to 
take  water ;  and,  after  they  broke  out,  he  took  a  lantern,  the 
night  being  dark  and  rainy,  and  followed  the  tracks,  and  *' found 
the  mules  at  the  culvert,"  both  dead.  The  conductor  and 
engineer  of  the  train  were  examined  on  behalf  of  defendant, 
the  former  testifying  that  "  it  was  a  dark,  fogg>'  night,"  and  the 
train,  which  was  a  freight  train,  was  running  in  accordance  with 
the  rules  of  the  road."  The  engineer  said :  "  The  grade  at 
Brunson  from  the  tank  to  the  culvert  is  a  down  grade.  I  had  a 
train  of  i8  cars  on  the  night  the  mules  were  killed.  Four  of 
them  were  loaded.  The  night  was  dark  and  foggy.  .  .  .  When 
we  got  nearly  to  the  culvert,  I  saw  two  animals  in  the  culvert. 
I  immediately  reversed  my  engine  and  gave  her  steam.  I  did 
not  have  time  to  blow  the  whistle  before  the  mules  were  killed. 
My  engine  was  in  good  order,  and  I  did  everything  in  my  power 
to  avoid  killing  the  mules,  but  could  not  do  so.  I  was  keeping 
a  good  lookout ;  but  on  a  night  like  that  it  is  impossible  to  see 
farther  than  20  to  30  yards  ahead  of  you.  I  could  not  have 
stopped  my  train  on  that  grade  within  a  quarter  of  a  mile  if  I 
was  running  at  the  schedule  rate  of  speed ;  that  is,  a  train  such 
as  I  was  then  running.  When.  I  saw  the  mules,  they  were  on 
the  culvert.  ...  It  was  dangerous  to  strike  the  mules,  for  it 
might  have  thrown  the  train  from  the  track.  I  would  have 
avoided  the  risk  on  my  own  account,  if  I  could  have  done  so. 
Everything  was  done,  to  avoid  killing  the  mules,  which  could  be 
done."  The  circuit  judge,  in  his  charge  to  the  jury,  which  seems 
to  be  set  out  in  full  in  the  case,  and,  in  justice  to  all  parties 
concerned,  should  be  incorporated  in  the  report  of  this  case, 
after  stating  in  general  terms  the  large  privileges  conferred 
upon  corporations  of  this  character  by  the  legislature,  said  : 
"  In  return  for  this,  they  are  expected  to  perform  all  the  duties 
required  by  their  charters,  and  they  are  ekpected  to  use  such 
care  and  diligence  in  the  performance  of  those  duties  that 
neither  society  nor  individuals  can  be  injured ;  so  that  the  ques- 
tion, and  perhaps  the  only  question,  in  this  case  which  you  have 
to  .decide  is  this :  Was  this  an  unavoidable  accident  ?  Was  the 
killing  of  those  mules  by  that  railroad  train  an  unavoidable  acci- 
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■dent  ?  Could  any  care  and  diligence  have  prevented  the  loss 
which  Mr.  Molair  has  sustained  ?  .  .  .  The  train  came  up  there 
at  its  appointed  time.  The  mules  had  been  securely  stabled, 
and,  for  some  reason  not  explained,  whether  it  was  the  noise  of 
the  train  or  something  else,  they  broke  out  of  the  stable  and 
took  their  way  on  the  road.  They  then  ran  down  that  railroad 
track.  The  engine  and  train  ran  upon  them,  and  they  were 
killed.  Now,  was  this  an  unavoidable  accident  ?  Could  ordi- 
nary care  and  diligence,  or  extraordinary  care  and  diligence, 
have  prevented  this  accident  ?  I  don't  think  the  stock  law  has 
anything  to  do  with  it.  It  is  true,  the  stock  law  is  in  force  in 
this  county.  That  law  was  intended  to  keep  cattle  and  stock 
within  the  pastures.  These  mules  were  not  turned  out.  They 
were  in  a  stable,  as  you  are  informed,  securely  fastened ;  but, 
for  some  reason,  not  explained,  they  got  out.  Well,  now,  tak- 
ing down  that  railroad  on  a  down  grade,  with  a  heavy  freight 
train  behind  it,  could  the  engineer,  by  ordinary  care  and  dili- 
gence,— not  ordinary,  but  by  care  and  diligence, — have  prevented 
running  upon  these  mules  ?  When  they  came  to  the  culvert, 
they  were  overtaken,  it  would  seem,  by  the  train,  and  were 
mangled  and  killed.  Was  that  culvert  in  good  order  ?  This  is 
another  question,  which  you  will  have  to  ask  yourselves.  There 
is  no  proof  about  it  one  way  nor  [or]  the  other,  but  it  is  one  of 
the  elements  which  you  will  have  to  consider  in  coming  to  your 
conclusion  as  to  care  and  diligence.**  Then,  at  the  conclusion 
of  the  charge,  the  jury  were  told  :  "  The  only  question  for  you 
to  decide  is :  Could  the  killing  of  these  mules  have  been  pre- 
vented by  care  and  diligence?  Was  it  an  unavoidable  acci- 
dent?** Under  this  charge  the  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  appealed  upon  the  several  grounds 
set  out  in  the  record. 

It  seems  to  us  that  there  was  error  on  the  part  of  the  circuit 
judge  in  laying  down  the  rule  as  to  the  degree  of  negligence 
which  would  render  the  defendant  liable  in  a  case  of  ^^  reeofcare 
this  kind.  In  Simkins  v.  Railroad  Co.,  20  S.  Car.  258  ;  required  to 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  467,  the  chief  jus-  •▼©w  knung 
tice,  in  considering  this  subject,  after  saying  that  '*^^' 
negligence  was  the  absence  of  care,  and  adverting  to  the  differ- 
ent degrees  of  care  which  may  be  exercised  in  the  several 
classes  of  cases  mentioned,  says :  "  Now,  there  are  but  few  cases 
where  that  minute  and  scrupulous  attention  referred  to  above 
in  the  first  class  is  required  by  the  law,  and  consequently  but 
few  cases  where  slight  negligence  can  be  made  the  foundation 
of  an  action  for  damages.  All  that  the  law  requires,  as  a  gen- 
eral rule,  is  that  sort  of  care  which  prudent  men,  influenced  by 
personal  interest,  ordinarily  bestow  on  their  business  and  con- 
duct ;  and  it  is  the  absence  of  this  kind  of  care  which  in  most 
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cases  grives  rise  to  actions  at  law."  This,  we  think,  is  a  correct 
statement  of  the  rule  as  to  the  degree  of  care  required  of  the 
defendant  in  cases  like  that  now  under  consideration.  The 
defendant  is  not  held  to  the  highest  possible  degree  of  care,  but 
only  ordinary  care ;  that  is,  such  as  prudent  persons  usually 
exercise  in  the  management  of  their  private  affairs.  Hence,  it 
is  the  absence  of  that  degree  of  care  which  constitutes  such 
negligence  as  will  render  the  defendant  liable.  This  being  the 
rule,  our  next  inquiry  is  whether  the  circuit  judge  has  gone 
beyond  it  in  his  charge  to  the  jury.  It  seems  to  us  clear  that 
he  has.  When  he  said  to  the  jury  that  the  only  question  for 
them  to  decide  was  whether  the  killing  of  the  mules  was  an 
unavoidable  accident,  such  language  necessarily  implied  that,  if 
the  disaster  could  have  been  avoided  by  any  possible  degree  of 
care  on  the  part  of  the  defendant,  then  the  company  was  liable ; 
aod  this  was  made  more  manifest  by  the  phraseology  which  he 
adopted  in  again  stating  the  question, — **  Could  any  care  and 
diligence  have  prevented  the  loss  which  Mr.  Molair  sustained?** 
The  jury  could  not  well  understand  such  language  to  mean  any- 
thing else  but  this :  that  the  defendant  was  liable  unless  the 
accident  unavoidable ;  that  is,  could  not  have  been  avoided  by 
the  utmost  possible  degree  of  care,  or  unless  the  plaintiff's  loss 
could  not  have  been  prevented  by  the  exercise  of  any  amount 
of  care  and  diligence. 

It  is  contended,  however,  that  this  instruction  to  the  jury  was 
qualified  and  explained  when,  in  a  subsequent  pjirt  of  the  charge, 
the  judge  used  this  language:  "  Now,  was  this  an  unavoidable 
accident  ?  Could  ordinary  care  and  diligence,  or  extraordinary 
'  care  and  diligence,  have  prevented  this  accident?**  And,  again, 
when  he  said  to  the  jury :  "  Could  the  engineer,  by  ordinary  care 
and  diligence,  not  ordinary,  but  by  care  and  diligence,  have  pre- 
vented running  upon  these  mules  ?'*  It  seems  to  us  that  this 
language  must  be  regarded  as  either  contradictory  in  its  char- 
acter, and  as  therefore  tending  to  confuse  and  mislead  the  jury, 
or  as  rather  strengthening,  than  qualifying,  the  previous  part  of 
the  charge  already  commented  on.  If  it  is  to  be  regarded  as  an 
instruction  to  the  jury  that  the  defendant  was  not  bound  to  ex- 
ercise anything  more  than  ordinary  care  and  diligence,  then  it 
is  not  only  inconsistent  with  the  first  part  of  the  charge,  where 
the  jury  were  told  that  the  only  question  for  them  was  whether 
the  accident  was  unavoidable,  or  whether  it  could  have  been  pre- 
vented by  the  exercise  of  any  amount  of  care,  but  it  is  also  incon- 
sistent with  what  immediately  follows :  "  Could  the  engineer,  by 
ordinary  care  and  diligence,  not  ordinary,  but  by  care  and  dili- 
gence, have  prevented  running  upon  these  mules  ?**  Now,  as  we 
would  not  be  willing  to  attribute  to  the  circuit  judge  such  incon- 
sistent and  conflicting  instructions,  we  are  bound  to  assume  that, 
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in  the  language  relied  upon,  he  did  not  intend  to  qualify  his  pre- 
vious instruction  to  the  jury  that  the  test  of  defendant's  liability 
was  whether  the  accident  could  have  been  avoided  by  the  exercise 
of  any  degree  of  care,  whether  it  was  in  fact  absolutely  unavoid- 
able, but  that  his  real  meaning  was  that  if  the  disaster  could 
have  been  prevented  either  by  the  exercise  of  ordinary  care  and 
diligence,  or  by  extraordinary  care  and  diligence,  then  the  de 
fendant  would  be  liable ;  and  when  he  said  the  question  was 
whether  the  engineer  could,  by  ordinary  care,  have  prevented 
the  train  from  running  over  the  mules,  and  immediately  added 
the  words.  "  not  ordinary,  but  by  care  and  diligence,"  he  meant 
to  say  such  care  and  diligence  as  he  had  previously  indicated 
was  necessary,  and  that  the  jury  must  not  limit  their  inquiry  to 
the  question  whether  the  accident  could  have  been  prevented 
by  ordinary  care,  but  must  go  on,  and  inquire  whether  it  could 
have  been  prevented  by  such  care  and  diligence  as  he  had  pre- 
viously indicated  was  necessary.  In  this  way  alone  can  we  recon- 
cile the  different  portions  of  the  charge  which  are  apparently 
conflicting.  And  when  we  find  that,  in  the  conclusion  of  the 
charge,  the  judge  states  the  only  question  for  the  jury  in  the 
same  language  as  he  used  in  the  commencement  of  his  charge,. 
*  Was  it  an  unavoidable  accident  ?"  we  must  conclude  that  we 
have  placed  the  proper  construction  upon  the  charge. 

Again,  we  think  the  circuit  judge  was  in  error  in  saying  to  the 
jury  that  the  stock  law  had  nothing  to  do  with  the 
case.  While  it  is  quite  true  that  that  law  does  not  ^l"!?**^ 
operate  as  a  licenseto  railroad  companies  to  kill  stock  Btock  hlw! 
or  cattle  straying  upon  their  tracks  passing  through 
uninclosed  lands,  and  does  not  exempt  them  from  liability  for 
negligently  killing  such  animals,  yet,  for  the  very  good  reason 
suggested  in  the  case  of  Simkins,  supra^  it  is  an  element  to  be 
taken  into  account  in  considering  the  question  of  negligence ; 
for,  as  the  chief  justice  well  says  in  that  case :  "  Negligence  is  a 
relative  term,  and  its  existence  in  a  given  case  depends  upon  the 
requirements  of  the  occasion.*'  Hence  he  says :  "  In  those  coun- 
ties in  the  State  where  the  stock  law  has  not  become  the  law, 
and  where  cattle  are  at  liberty  to  roam  at  large  upon  railroad 
tracks  and  elsewhere  at  will,  for  a  train  of  cars  to  dash  forward, 
without  the  precaution  which  should  be  observed  in  such  cases, 
might  be  negligent;  whereas,  the  same  train,  going  at  the  same 
speed,  and  without  the  same  precaution,  in  the  counties  where  the 
stock  law  has  been  adopted,  and  where  the  railroad  employees 
had  no  thought  that  cattle  would  be  found  on  the  track,  would 
not  be  a  negligent  act."  This  is  for  the  very  obvious  reason 
that,  while  prudent  persbns  do  not  ordinarily  take  precautions 
against  improbable  or  extraordinary  contingencies,  they  do 
usually  undertake  to  provide  against  probable  or  ordiiiary  risks. 
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Hence,  when  a  railroad  train  is  being  run  through  uninclosed 
lands,  where  the  stock  law  prevails,  inasmuch  as  the  officers  in 
charge  of  the  train  have  no  reason  to  suppose  that  cattle  or 
stock  will  be  found  upon  the  track,  they  are  not  expected  or 
required  to  take  the  same  precautions,  or  to  exercise  the  same 
degree  of  care,  to  avoid  running  over  animals  on  the  track  as 
they  would  be  when  running  through  a  county  where  the  stock 
law  does  not  prevail,  and  where  they  would  have  reason  to  ex- 
pect to  find  cattle  on  the  track.  Of  course,  under  the  rule  as 
laid  down  by  the  circuit  judge  as  to  the  degree  of  care  exacted 
of  a  railroad  company  in  a  case  like  the  present,  the  stock  law 
would  not  apply ;  for,  if  extraordinary  care  is  required,  and  the 
highest  possible  dilligence  is  to  be  exacted,  so  that  the  com- 
pany should  be  held  liable  unless  the  disaster  was  shown  to  be 
the  result  of  an  unavoidable  accident,  then  the  stock  law  would 
have  no  application  to  the  case  ;  and  this  furnishes  an  additional 
reason  for  supposing  that  the  circuit  judge  ^id  lay  down  the 
rule,  as  to  the  degree  of  care  required,  in  the  manner  which  we 
have  hereinbefore  indicated. 

So,  too,  we  think  it  was  error  to  instruct  the  jury  that  there 
was  another  question  for  them  to  consider,  "Was 
^!flul^*f  ***  that  culvert  in  good  order?"  when  they  were  at  the 
^ttiTert?"**  same  time  told,  "  There  is  no  proof  about  it  one 
way  or  the  other,"  and  when,  so  far  as  we  can  dis- 
cover, there  was  not  a  particle  of  testimony  as  to  the  condition 
of  the  culvert  prior  to  the  accident.  We  do  not  see  how  the 
jury  could  properly  consider  a  question  as  t©  which  there  was  no 
testimony  whatever. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 

Degree  of  Care  Required  When  Stock  are  Observed  on  Track  . — See  Mis- 
souri Pac.  R.  Co.  V,  Reynolds.  13  Am.  &  Eng.  R.  R.  Cas.  510;  Louisville, 
etc.,  R.  Co.  V.  Ganote,  13  lb.  519;  Little  Rock,  etc.,  R.  Co.  v.  Henson,  19 
lb.  440;  Little  Rock,  etc.,  R.  Co.  v.  Jones,  19  lb.  443;  Wilson  v,  Norfolk, 
etc.,  R.  Co.,  19  lb.  453;  Simkins  v.  Columbia,  etc.,  R.  Co.,  19  lb.  467; 
Little  Rock,  etc.,  R.  Co.  v.  Holland,  19  lb.  479;  Chicago,  etc.,  R.  Co.  v, 
Kendig.  19  lb.  493 ;  Memphis,  etc.,  R.  Co.  v.  Sanders,  19  lb.  497  ;  Alabama 
<jt.  So.  R.  Co.  V.  Powers,  19  lb.  502;  Hannibal,  etc..  R.  Co.  v.  Young,  19 
lb.  512  ;  Kansas  City,  etc.,  R.  Co.  t/.  Lane,  22  lb.  237. 

Less  Care  Required  After  Passage  of  Stock  Laws — ^Joyner  v.  South  Car. 
R.  Co.,  28  Am.  &  Eng.  R.  R.  Cas.  258. 

Injury  to  Stock— Sufficiency  of  Evidence. — As  to  injury  to  stock  and  evi- 
dence, see,  a«/^,  Union  Pac.  R.  Co.  v.  Blum,  119,  and  note,  121. 

In  Brockert  v.  Central  Iowa  R.Co.  (Iowa),  39  N.  W.  Rep.  871,  the  plain- 
tiff sued  to  recover  double  damages  for  the  killing  of  a  mare,  which  was 
found  in  a  cattle-guard  of  defendant's  road.  She  was  lying  partly  on  her 
back  with  her  feet  elevated,  and  was  extricated  with  some  difficulty  and 
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afterwards  died  of  the  injuries  she  received.  A  train  had  passed  about 
five  o'clock  in  the  morning,  before  the  mare  was  found  in  the  cattle-guard. 
There  was  no  direct  evidence  tending  to  show  that  the  mare  was  on  or  near 
the  road  when  the  train  passed.that  she  was  struck  by  the  train  or  was  fright- 
ened by  it,  or  ran  into  the  cattle-guard  in  her  fright.  The  marks  and  in- 
juries did  not  indicate  that  she  was  struck  by  the  train.  The  cattle-guard 
was  not  sufficiently  deep  to  allow  the  train  to  pass  over  her  while  in  it  with- 
out killing  her  outright  or  injuring  her  in  parts  which  showed  no  injury. 
Held^  that  there  was  no  evidence  to  justify  a  finding  that  the  mare  was 
killed  by  defendant's  train,  and  a  verdict  for  the  plaintiff  could  not  be 
sustained.  In  New  Orleans  &  North  Eastern  R.  Co.  t/.  Jones  (Miss.),  3  So. 
Rep.  653,  the  plaintiff  sued  to  recover. damages  for  the  wrongful  killing 
of  a  horse.  There  was  no  evidence  that  the  horse  was  struck  or  injured 
by  any  train,  and  it  was  held  that  testimony  which  showed  that  horse 
tracks  were  found  on  the  railroad  track  after  the  horse  in  question  had 
been  found  injured  in  a  ditch,  where  he  had  fallen  from  a  bridge  over  a 
creek  forty  or  fifty  yards  from  the  railroad  track,  was  utterlv  insufficient  to 
sustain  a  verdict  for  the  plaintiff.  In  New  Orleans  &  N.  E.  R.  Co.  v. 
Thornton  (Miss.)f  3  So.  Rep.  654,  the  testimony  showed  that  a  horse  was 
grazing  by  the  side  of  the  track  when  the  train  came  along,  that  he  ran 
along  beside  the  train  until  he  fell  into  some  pits  where  he  was  injured. 
The  court  held  that  the  railroad  company  was  not  answerable  for  the  mis- 
fortune and  a  verdict  for  the  plaintiff  must  be  reversed.  In  the  case 
of  Asboch  V,  Chicago,  B.  &  Q.  R.  Co.,  37  N.  W.  Rep.  182,  decided 
by  the  Supreme  Court  of  Iowa,-  March  12,  1888,  it  is  held  that  in  an 
action  under  Code  Iowa,  §  1289,  providing  for  the  liability  of  a  railroad 
for  killing  stock  where  its  track  is  left  unfenced.  a  showing  that  a  horse 
which  fell  off  of  a  bridge  was  seen  lying  dead  by  the  bridge  in  the  evening 
of  a  day  near  August  ist,  not  being  seen  thereby  a  passer-by  at  3  P.  M.  of 
that  day ;  that  on  the  evening  of  August  ist  a  train  stopped  near  the 
bridge,  and  that  the  horse  was  exceedingly  timid  about  a  railway  track; 
held,  insufficient  to  show  that  tiie  horse  was  driven  onto  the  bridge  by  a 
train  as  an  act  of  the  defendant  which,  in  connection  with  the  want  of  a 
fence,  was  the  cause  of  the  injury. 


Dennis 

V, 

Louisville,  New  Albany  and  Chicago  R.  Co. 

{Indiana  Supreme  Courts  October  11,  1888.) 

Killing  Stock— Contributory  Negligence.— A  person  who  places  a  horse 
in  an  inclosure  securely  fenced  is  not  to  be  charged  with  contributory 
negligence  because  the  horse  leaps  the  fence  and  escapes  upon  the  rail- 
road track»  unless  it  appears  that  the  horse  was  one  that  ordinary  fences 
would  not  confine. 

Same — Animal  on  Track — Presumption. — If  an  animal  is  seen  upon  the 
track  by  a  locomotive  engineer  there  is  no  presumption  that  it  will  step 
from  the  track  in  time  to  s^void  injury. 


142    DKNNIS  V.  LOUISVILLK,  NEW  ALBANY  AND  CHICAGO  R.  CO. 

Same — Duty  of  Train  Employees. — The  employees  in  charge  of  a  train 
are  not  under  a  duty  to  an  owner  to  see  animals  wandering  on  a  track 
securely  protected,  and  although  a  horse  escaped  upon  the  track  and  was 
pursued  by  its  owner  who  made  signals  to  the  train  employees,  the  com- 
pany is  not  liable  for  the  kHling  of  the  horse,  if  the  train  employees  did 
not  see  the  animal,  and  it  does  not  appear  that  the  signals  of  the  owner 
were  clearly  such  as  to  give  fair  and  full  warning  that  injury  would  result 
if  the  train  is  not  stopped. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  to  recover  the  value  of  a  mare  belonging  to  the  plain- 
tiff, which  was  killed  by  one  of  defendant's  trains.  The  plain- 
tiff appeals  from  a  judgment  for  the  defendant.  The  case  is 
stated  in  the  opinion. 

Voyles  &  Morris  for  appellant. 

George  W.  Friedly  and  Alspaugh  &  Lawler  for  appellee. 

Elliott,  J. — The  appellant  owned  a  mare,  which  he  kept  in 
a  securely  fenced  field  adjoining  the  track  of  the  appellee.  The 
mare  escaped  from  the  field,  and  entered  upon  the 
appellee's  track  at  a  point  where  it  was  securely 
fenced.  The  appellant  endeavored,  without  success,  to  catch 
her,  and  she  was  struck  and  killed  by  one  of  the  appellee's 
trains.  The  mare  ran  in  front  of  the  approaching  train,  and 
was  overtaken  by  it  in  a  cattle-guard.  The  engineer  and  fire- 
man of  the  appellee  "  might  have  seen  the  mare  from  the  en- 
gine at  the  distance  of  one-quarter  of  a  mile  before  the  engine 
struck  the  mare  ;  and  when  the  train  first  came  to  a  point 
where  the  mare  could  be  seen  by  the  engineer  it  was  running  at 
the  rate  of  thirty-five  or  forty  miles  an  hour."  Signs  and  mo- 
tions were  made  to  the  engineer  and  fireman  by  men  in  pur- 
suit of  the  mare,  which  were  seen  by  the  fireman  ;  but  no  atten- 
tion was  paid  to  them,  nor  was  the  bell  rung  or  whistle  sounded. 
About  200  yards  from  the  cattle-guafd  the  engineer  shut  off  the 
steam  and  applied  the  brakes,  checked  the  speed  of  the  train, 
and  brought  it  to  a  full  stop  after  part  of  the  train  had  passed 
the  cattle-guard.  The  engineer  might,  by  the  exercise  of  ordi- 
nary prudence  and  care,  have  seen  the  mare,  and  stopped  the 
train  in  time  to  prevent  the  accident,  but  he  did  not  wilfully 
run  upon  the  mare.  The  case  comes  before  us  upon  a  special 
finding,  and  from  that  finding  we  have  extracted  the  material 
facts.  It  is  now  a  firmly  settled  rule  of  practice  that,  if  a  find- 
ing is  silent  upon  a  material  point,  on  that  point  it  is  against 
the  party  who  has  the  burden.  As  the  appellant  had  the  bur- 
den, silence  upon  a  material  point  is  consequently 
NoeoBtriib«-  f^tal  to  him.  We  agree  with  counsel  that  the  find- 
skownT  **  i^g  shows  that  there  was  no  contributory  negligence. 
A  man  who  places  a  horse  in  an  inclosure  securely 
fenced  is  not  to  be  charged  with  contributory  negligence  be- 
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cause  the  horse  leaps  the  fence  and  escapes,  unless  it  appears 
that  the  horse  was  one  that  ordinary  fences  would  not  confine. 
A  land-owner  is  not  guilty  of  contributory  negligence  if  he 
maintains  fences  that  are  ordinarily  and  reasonably  secure. 
Certainly  a  railroad  company  is  not  bound  to  make  a  fence 
that  will  keep  every  animal  from  its  track ;  and  what  is  not  re- 
quired of  the  railroad  company  cannot,  in  justice,  be  required 
of  the  land-owner.     Railroad  Co.  v.  Milligan,  52  Ind.  510. 

We  do  not  concur  with  appellee's  counsel  that  the  same  rule 
applies  to  animals  seen  upon  the  track  that  governs  where 
adult  persons  are  seen  upon  it  by  the  engineer,  p,^^^  ^|^^ 
There  can  be  no  presumption  that  a  horse  or  a  cow  uatiTiiiiiijr 
will  step  from  the  track  in  time  to  avoid  injury.  For  winrt«p  ftom 
this  reason  the  rule  declared  in  Railroad  Co.  v.  *'*'^' 
Hedges,  105  Ind.  398;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  550,  and 
similar  cases,  does  not  .apply  to  such  a  case  as  this.  We  can- 
not, therefore,  yield  to  the  contention  of  appellee's  counsel 
upon  this  point.  We  are,  however,  of  the  opinion  that  the 
judgment  of  the  trial  court  must  be  sustained  ;  for  on  one  ma- 
terial point,  at  least,  the  finding  is  silent.  The  finding  does  not 
show  that  the  mare  was  seen  by  the  engineer  or  fireman.  It  is 
to  be  remembered  that  the  train  was  rightfully  running  along 
the  track  of  which  the  appellant  was  the  exclusive  owner,  that 
it  was  fenced  as  the  law  requires,  and  that  the  mare  was  wrong- 
fully on  it.  The  employees  of  the  appellant  were  not  under  a 
duty  to  an  owner  to  see  animals  wandering  on  a  track  securely 
protected,  and  here  we  are  concerned  only  with  their 
duty  to  the  owners  of  wandering  animals.  Whether  JIIj5o*«efc ** 
the  appellant  would  have  been  liable  had  the  engineer 
or  fireman  seen  the  mare,  and  taken  no  measures  to  stop  the 
train  or  frighten  her  from  the  track,  we  need  not  decide,  for  it 
does  not  appear  that  they  saw  the  animal.  We  do  not  believe 
that  where  an  animal  wrongfully  on  the  track  is  not  seen  the 
railway  company  is  liable,  although  one  of  its  engines  strikes 
and  kills  it.  This  is  so,  for  the  reason  that  the  company  owes 
no  such  duty  to  the  owner  of  domestic  animals,  and  where  there 
is  no  duty  there  can  be  no  negligence.  We  cannot  say,  as  mat- 
ter of  law,  that,  because  gestures  and  motions  made  by  men 
along  the  track  were  unheeded,  there  was  negligence.  If  this 
fact  had  been  supplemented  by  a  finding  that  the  animal  was 
seen  on  the  track, then  it  maybe  that  a  different  rule  should  be 
applied.  Palmer  v.  Railroad  Co.,  112  Ind.  250;  s.  c,  31  Am.  & 
Eng.  R.  R.  Cas.  364.  But  where  nothing  is  seen  on  the  track 
engineers  are  not  necessarily  guilty  of  negligence,  in  such  a  case 
as  this,  for  not  attending  to  gestures  made  by  persons  near  the 
track,  unless  the  gestures  are  clearly  such  as  to  give  fair  and 
full  warning  that  injury  will  result  if  the  train  is  not  halted.   To 
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hold  Otherwise  would  place  engineers  in  a  position  that  would 
greatly  and  unjustly  embarrass  them  in  the  performance  of  their 
duties,  and  subject  them  to  unjust  annoyance.  In  this  case  the 
meaning  and  character  of  the  signs  and  gestures  are  not  stated ; 
and  it  is  very  clear  that,  whatever  may  be  the  rule  in  other 
cases,  there  is  no  ground  for  holding  that  the  failure  to  heed 
signs  and  gestures  constituted  actionable  negligence.  Judg- 
ment affirmed. 

Injury  to  Stock— Contributory  Nej^llj^ence.— See,  post,  Horner  v.  Wil- 
liams, 155,  and  note. 

Duty  of  Employees— See, /<7J/,  Wooster  v.  Chicago,  M.  &  St.  P.  R.  Co.,. 
152,  and  note  154. 


ICansas  City,  Lawrence  and  Southern  Kansas  R.  Co. 

V. 

BOLSON. 

{Kansas  Supreme  Court,  May  6,  1887.) 

Killing:  Stock  —  Evidence  —  Corporate  Existence. — Where  an  action  i» 
brought  in  justice's  court,  under  section  30,  c.  84,  Comp.  Laws  1885.  against 
a  railway  company  for  the  killing  of  stock,  and  no  answer  is  filed  or  ap* 
pearance  made  by  the  defendant  before  the  justice  of  the  peace,  and  the 
defendant  appeals  to  the  district  court,  on  the  trial  in  the  district  court,  it 
is  not  necessary  for  the  plaintiff  to  prove  that  the  railway  company  is  a 
corporation  to  entitle  him  to  recover.  The  proof  that  the  defendant  was 
a  railway  company  operating  said  railway  at  the  time  of  the  injury,  under 
section  30,  is  sufficient. 

Same — Negligence— Sufficiency  of  Evidence.— Where  the  only  proof  ta 
establish  negligence  of  the  defendant  in  killing  stock  is  the  fact  that  the . 
place  where  stock  was  run  over  and  killed  by  a  moving  freight  train  was 
at  a  point  on  the  track  where  the  persons  in  charge  and  operating  said 
train  could  have  seen  the  cow  in  time  to  have  stopped  the  train,  and  the 
fact  that  the  train  was  moving  faster  than  the  regular  schedule  time  for 
such  trains,  in  the  absence  of  all  showing  when  the  cow  went  upon  the 
track,  is  not  sufficience  evidence  to  establish  negligence  on  the  part  of  the 
defendant  to  entitle  the  plaintiff  to  recover. 

Error  to  District  Court,  Montgomery  County. 

Defendant  in  error  brought  this  action  in  justice's  court 
against  the  plaintifT  in  error  to  recover  damages  for  the  killing^ 
of  a  cow  by  the  defendant  in  the  operation  of  its  railroad 
through  Montgomery  county,  Kansas.  Defendant  did  not  ap- 
pear before  the  justice  of  the  peace,  and  judgment  was  rendered 
for  the  plaintiff.     Defendant  appealed  to  the  district   court,. 
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whereupon  plaintiff  obtained  leave  of  the  court  to  file  amended 
bill  of  particulars.  Defendant  was  not  required  to  and  did  not 
file  any  answer.  Defendant  brings  error  to  review  a  judgment 
for  the  plaintiff. 

Geo.  R.  Peck  J  A.  B.  C larky  and  A.  A.  Hurd  for  plaintiff  in 
error. 

J.  D.  McCue  for  defendant  in  error. 

Clogston,  C. — The  defendant  in  error  has  filed  no  brief,  and 
therefore  we  cannot  say  upon  what  theory  the  defendant  claimed 
that  the  judgment  ought  to  be  sustained.  The  plaintiff  in 
error  claims — Firsts  that  there  is  no  evidence  shown  in  the  re- 
cord to  prove  that  the  defendant  is  a  corporation ;  and,  second^ 
that  there  is  a  failure  to  prove  that  the  injury  complained  of 
was  caused  by  the  negligence  of  the  defendant,  or  its  agents  or 
servants. 

As  to  the  first  of  these  propositions,  we  think  the  learned 
counsel  is  in  error ;  and  we  first  suggest  this  question :  Was  it 
necessary  for  the  plaintiff  to  prove  that  the  defend-  proof  of  cor- 
ant  was  a  corporation,  under  his  bill  of  particulars,  ponte  exut- 
to  entitle  him  to  recover?  The  statute  under  which  •■*•• 
this  action  was  brought  is  as  follows :  "  Every  railway  company 
or  corporation  in  this  State,  and  every  assignee  or  lessee  of  such 
company  or  corporation,  shall  be  liable  to  pay  to  the  owner  the 
full  value  of  each  and  every  animal  killed,  and  all  damages  to 
each  and  every  animal  wounded  by  the  engine  or  cars  of  such 
railway,  or  in  any  other  manner  whatever  in  operating  such 
railway,  irrespective  of  the  fact  as  to  whether  such  killing  or 
wounding  was  caused  by  the  negligence  of  such  railway  com- 
pany or  corporation,  or  the  assignee  or  lessee  thereof,  or  not.** 
.  Section  5205,  Comp.  Laws  1885.  This  statute  makes  the  dis- 
tinction between  railway  companies  and  railway  corporations, 
and  makes  both  liable  for  damages  for  stock  killed  or  injured  in 
the  operation  of  the  road ;  and  the  legislature,  when  it  framed 
this  section,  doubtless  thought,  as  counsel  suggests,  that  a  part- 
nership or  individual  might  operate  a  railroad  without  being  in- 
corporated ;  and,  if  they  did,  they  ought  to  be  liable  as  well  as  if 
they  were  incorporated.  In  this  case,  while  the  plaintiff  alleged 
in  his  bill  of  particulars  that  the  Kansas  City,  Lawrence  & 
Southern  Kansas  R.  Co.  was  a  corporation,  would  this  descrip- 
tion of  the  defendant  prevent  him  from  recovering,  provided  he 
brought  his  action  against  the  right  railway  company  defendant  ? 
He  brought  his  action  against  the  company  that  was  in  fact 
operating  the  road,  but  described  it  as  being  a  corporation  ;  and 
his  failure  to  make  that  proof  that  the  company  was  incor- 
porated, we  think,  under  his  bill  of  particulars,  was  immaterial. 
He  established  the  fact  that  the  train  of  cars  that  committed 
85  A.  &  E.  R.  R.  Gas.— 10 
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the  injury  was  operated  by  the  agents  and  servants  of  the  Kan- 
sas  City,  Lawrence  &  Southern  Kansas  £..  Co.  jA^^ain,  the  de- 
fendant made  no  appearance  in  justice's  courts  but«  after  judg- 
ment against  them,  appealed  to  the  district  court.  Who  ap- 
pealed ?  What  company  or  corporation  ?  Whoever  it  was  it 
was  the  defendant ;  and,  although  it  had  been  described  as  a 
corporation,  yet  it  was  the  company  that  was  sued  that  was  ap- 
pealing, and  in  the  name  of  the  Kansas  City,  Lawrence  & 
Southern  Kansas  R.  Co.  removed  said  cause  to  the  district 
court,  and  to  this  court ;  thereby  admitting  its  existence  either 
as  a  corporation  or  a  railway  company  operating  that  line  of 
road ;  and,  it  having  done  this,  it  is  unnecessary  for  the  plaintiff 
to  prove  more.  But  should  we  be  mistaken  in  this  proposition, 
we  think  the  record  shows  evidence  sufficient  to  submit  this 
'question  to  the  jury ;  and  the  jury  on  this  evidence,  as  shown 
by  the  record,  was  warranted  in  finding  the  defendant  to  be  a 
corporation.  Witness  Phelps  testified  that  the  defendant  was 
in  the  possession  of  the  right  of  way,  and  had  been  ever  since 
the  road  was  built,  some  12  years  or  more.  And  on  the  cross- 
examination  of  witness  Hastings  the  following  questions  were 
asked  and  answered  :  ''  Question.  Do  you  know  that  the  South- 
ern Kansas  R.  Co.  is  a  corporation  different  from  the  Kansas 
City,  Lawrence  &  Southern  corporation?  Amwer.  I  do  not; 
I  understand  they  are  the  same  identical  road.  Q, Do  you, 
know  what  a  corporation  is;  can  they  be  the  same?  A.  I  un- 
derstand that  they  are  the  same."  This  evidence  not  only  ad- 
mits that  the  Kansas  City,  Lawrence  &  Southern  Kansas  R.  Co. 
is  a  corporation,  but  it  as  well  proves  this  fact  by  the  witness. 
It  is  true,  perhaps,  that  this  was  not  the  proper  way  to  prove  a 
corporation,  but  the  defendant  made  the  proof,  and  they  cannot 
be  heard  now  to  say  that  the  proof  was  incompetent. 

As  to  the  second  proposition,  we  think  the  learned  counsel  is 
correct.    The  record  shows  no  negligence  on  the  part  of  the 

defendant,  its  agents  or  servants,  in  managing  the 
»'m*i****~f  ^^^^^  ^^  ^^^  time  of  the  injury  complained  of ;  and 
eridemM.*^^      we  Can  well  See  why  the  trial  court  might  hesitate  in 

submitting  this  question  to  the  jury,  or  even  submit 
it  at  all.  The  evidence  relied  on,  or  at  least  the  only  evidence 
offered  for  the  purpose  of  showing  negligence,  was  that  the  place 
where  the  cow  was  killed  was  at  a  point  on  the  road  where  the 
engineer  could  have  seen  the  cow  for  a  distance  sufficient  for 
him  to  have  stopped  the  train,  and  prevented  the  injury.  This 
claim  is  clearly  shown  by  the  evidence ;  but  there  was  a  total 
failure  on  the  part  of  the  plaintiff  to  show  when  the  cow  went 
upon  the  track.  The  section  men  testified  that,  when  the  cars 
canie  by  them  where  they  were  at  work,  about  1 50  yards  from 
the  place  where  the  cow  was  run  over,  a  whistle  sounded  the 
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danger  signal,  and  they  looked  up,  and  saw  the  cow  on  the 
track.  This  was  the  first  they  had  seen  of  her.  The  engineer 
testified  that  the  train  was  within  150  yards  from  the  place 
where  they  struck  the  cow  when  she  came  on  the  track,  and  that 
he  whistled  for  brake:s  and  reversed  his  engine,  and  gave  the 
alarm  whistle  for  stock.  The  conductor  in  charge  of  the  train 
testified  that  the  signal  for  brakes  was  promptly  responded  to. 
Now,  this  evidence  was  undisputed.  What  more  could  the  train 
men  have  done  to  have  prevented  this  injury?  It  is  also  true 
that  the  train  was  running  somewhat  faster  than  the  regular 
schedule  time,  but  this  fact  alone  is  not  sufficient  to  warrant  the 
jury  in  finding  defendant  guilty  of  negligence,  for  the  regulation 
in  relation  to  the  operation  and  running  of  freight  trains  is 
made  by  the  railway  company  for  their  own  convenience,  and 
-they  have  a  right  to  run  their  trains  at  such  rate  of.  speed  as  to 
them  seems  advisable  and  their  business  demands. 

There  is  one  other  question  shown  by  the  record  we  feel  called 
upon  to  mention,  although  not  complained  of.  That  is  the  in- 
struction of  the  court  in  withholding  from  the  jury  the  question 
of  demand  provided  for  in  section  5206,  Comp.  Laws  1885,  and 
in  substantially  instructing  the  jury  that,  before  they  could  find 
for  the  plaintiff,  they  must  find  that  the  injury  complained  of 
was  caused  by  the  negligence  of  the  defendant.  We  think  the 
evidence  of  a  demand,  as  shown  by  the  record,  was  sufficient  to 
raise  a  question  of  fact,  and  ought  to  have  been  submitted  to  the 
jury ;  and  as  this  question  was  not  so  submitted,  and  as  the  de- 
fendant has  a  right  to  have  this  question  submitted  and  deter* 
mined  by  the  jury,  we  cannot  direct  a  judgment  of  the  findings 
of  fact,  as  would  otherwise  be  done  by  affirming  the  judgment. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
reversed. 

By  the  court.     It  is  so  ordered ;  all  the  justices  concurring. 

Killing  Stock — Evidonoe. — ^See,  ante^  Union  Pacific  R.  Co.  v.  Blum,  119, 
and  note,  121. 

Speed  as  Evidence  of  Negligence  in  Action  for  Killing  Stock.— See  Louis- 
ville, etc.,  R.  Co.  V,  Milan,  13  Am.  &  Eng.  R.  R.  Cas.  507;  Clark  v»  Bos- 
ton &  M.  R.  Co.,  31  lb.  548 ;  Louisville,  etc.,  R.  Co.  v,  Marriott,  19  lb. 

509. 
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Missouri  Pac.  R.  Co, 
Metzger. 

{Nebraska  Supreme  Court,  April  ^^  1888.) 

Killing  Stock — Fence— Insufficiency! — In  an  action  against  a  railway 
company  for  horses  killed,  the  testimony  showed  that  the  railway  was 
fenced  with  barbed  wire ;  that  at  a  point  adjoining  a  certain  bridge  the 
wire  was  so  close  to  the  ground  that  the  horses  had  stepped  over  the 
fence,  leaving  at  least  three  bunches  of  hair  from  their  l^;s  on  the  barbs 
of  the  wire,  and  that  their  tracks  were  plainly  seen  where  they  had  crossed 
the  fence.  Held,  that  the  evidence  sustained  the  charge  of  negligence  on 
the  part  of  the  company  in  nOt  protecting  its  railway  by  a  sufficient  fence, 
and  that  a  verdict  for  the  fare  value  of  the  horses  would  not  be  set  aside. 

Trial — Argument  of  Counsel— Prejudicial  Effect. — An  attorney  in  his 
ai^ument  to  the  jury  should  confine  his  discussion  to  the  issues  and  the 
evidence  in  the  case,  and  it  is  the  duty  of  the  trial  court  to  see  that  he 
does  so ;  and  statements  in  regard  to  the  adverse  attorney,  not  in  evi- 
dence, if  calculated  to  prejudice  the  jury,  may  be  sufficient  to  set  the 
verdict  aside. 

Error  to  District  Court,  Cass  County. 

Action  by  Gottlieb  Metzger  against  the  Missouri  Pacific  R,  Co. 
to  recover  the  value  of  two  horses  that  were  killed  on  the  de- 
fendant's track.  Plaintiff's  counsel,  during  his  argument,  called 
the  attorneys  for  the  defendant  "  the  hirelings  of  Jay  Gould," 
and  one  of  them  "  one  of  the  leaders  of  the  Van  Wyck  boom  in 
this  county,  now  defending  corporations."  Defendant  brings 
error  to  review  a  verdict  and  judgment  for  $250. 

Beeson  &  Sullivan  and  B,  P.  Waggener  for  plaintiff  in  error. 

M,  A.  Hartigan  for  defendant  in  error. 

Maxwell,  J. — ^The  petition  alleges  that  at  a  point  on  its  line  of 
railroad,  and  not  within  the  incorporated  limits  of  any  city, 
^^.  village,  or  town  or  public  highway,  and  at  a  point 

where  it  was  the  duty  of  the  defendant  company,  by 
force  of  the  statute,  to  erect  and  maintain  a  suitable  and  amply 
sufficient  fence  upon  the  sides  of  the  defendant's  line  of  railroad 
to  prevent  horses  from  getting  on  said  railroad,  that  the  defend- 
ant negligently,  carelessly,  and  wrongfully  did  neglect  and  omit 
to  erect  and  maintain  a  suitable  and  sufficient  fence,  as  by  law 
required,  to  prevent  horses  from  getting  on  its  railroad ;  but 
therein  wholly  failed  and  made  default,  and  by  reason  of  and 
in  consequence  of  which  negligence  and  carelessness,  neglect, 
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and  default  of  defendant  company,  its  agents^  servants,  etc.,  the 
horses  aforesaid^  the  property  of  plaintifE,  by  reason  of  the 
premises  strayed  in  and  upon  and  got  upon  the  track  and  right 
of  way  of  defendant,  and  while  so  upon  said  railroad,  they  and 
each  of  them  then  and  there  were  struck,  run  upon  and  against 
by  a  locomotive,  and  were  killed,  etc.  The  material  allegations 
in  the  answer  are  as  follows:  That  at  the  pomt  where  the 
mares  described  in  the  petition  got  on  the  defendant's  track  the 
defendant  had  erected  a  fence  on  each  side  of  said  track,  and 
thereafter  maintained  said  fences  amply  sufficient  to  prevent 
horses  from  getting  on  said  track  at  said  point,  and  had  also 
constructed  and  built  gates  at  farm  crossings  at  said  point  as 
required  by  law,  and  had  in  all  respects  fully  complied  with  the 
law  of  the  State  as  to  fencing  its  tracks  and  erecting  gates  at 
farm-crossings ;  that  plaintiff's  horses  trespassed  upon  the  prem- 
ises of  an  adjoining  proprietor  upon  whose  premises  a  private  farm 
crossing  gate  had  been  erected  by  defendant,  which  gate  was 
under  the  control  of  the  owner  of  said  land,  and,  without  any 
fault  of  defendant,  its  agents,  or  servants,  said  gate  had  been 
left  open,  arid  through  which  open  gate  plaintiff's  mares  escaped 
and  thereby  got  on  defendant's  track,  and  were  injured  without 
any  fault  of  defendants,  etc.  This  was  denied  by  the  reply. 
The  jury  returned  a  verdict  for  $250,  which  is  considerably  less 
than  the  value  of  the  horses  as  proved  on  the  trial.  The  testi- 
mony shows  that  the  railway  is  fenced  with  barbed  wires,  and 
that  the  wires,  which  joined  up  to  the  north  end  of 
the  bridge  where  the  horses  were  killed,  were  but  a  f *"^**"*'^  *' 
few  inches  above  the  ground.  The  proof  also  shows 
that  the  horses  in  question  had  stepped  over  the  fence  at  that 
place.  At  least  three  bunches  of  hair,  identified  as  having  been 
rubbed  off  the  horses'  legs,  were  found  on  the  barbs  of  the  wire 
where  the  horse  had  stepped  over  the  fence,  and  their  tracks 
were  plainly  seen  upon  the  ground.  This  testimony  is,  prac- 
tically, uncontradicted,  and  clearly  establishes  the  fact  that  a 
neglect  to  keep  up  the  fence  was  the  cause  of  the  loss.  The 
verdict,  therefore,  is  fully  sustained  by  the  evidence,  and  will  not 
be  reversed  because  there  are  possible  theories  to  account  for 
the  horses  getting  upon  the  track  without  the  fault  of  the  rail- 
way company. 

Some  objection  is  made  to  the  use  of  certain  language  in  the 
argument  of  the  case  by  the  attorney  for  the  defend- 
ant in  error.     It  is  the  duty  of  an  attorney  in  arguing  ^^JJJJ***  *' 
a  case  to  the  jury  to  confine  the  discussion  to  the 
issue  aYid  evidence  in  that  particular  case ;  and  it  is  the  duty  of 
the  trial  court  to  see  that  this  rule  is  observed.     The  language 
used  in  this  case,  however,  while  objectionable,  was  not  so  far 
prejudicial  as  to  justify  a  reversion  of  the  case.     It  is  evident 
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that  substantial  justice  has  been  done,  and  the  judgment  of  the 
district  court  is  affirmed. 
The  other  judges  concur. 

Injury  to  Stooki— See,  am^.  Union  Pac.  R.  Co.  v,  Blum,  119,  and  note^ 
121. 

Pbncet — Sufficiency. — See,  atUe,  Payne  v,  Kansas  City,  St.  J.  &  C  B.  R« 
Co.,  113,  and  note,  117-119. 

For  a  full  discussion  of  the  question  of  railway  fences,  see  7  Am.  ft  Eng. 
Encyc.  of  Law,  tit.  "Fences,"  II.  2  (</),  vi.     See  also  Shellabaiiger  v. 


Alabama  Great  Southern  R.  Co. 

V. 

Smith. 

{Alabama  Supreme  Court,  February  24,  1888.) 

Killing  Stock — Negligence — Unavoidable  Accident — Instruction! — In  an 
action  to  recover  damages  for  the  killing  of  a  cow,  if  the  engineer  in 
charge  of  the  train  testifies  that  the  cow  sprang  on  the  track  about  50 
yards  ahead  of  the  train,  that  the  animal  was  not  and  could  not  be  seen 
Defore  that  time,  and  that,  when  discovered,  all  the  appliances  known  to 
skilful  engineers  could  not  have  stopped  the  train  m  time  to  save  the 
cow,  such  circumstances,  if  true,  would  constitute  a  complete  defence  to 
the  action,  and  call  for  an  instruction  regarding  their  effect. 

Appeal  from  Circuit  Court,  Etowah  County. 

Action  by  B.  F.  Smith  against  the  Alabama  Great  Southern 
R.  Co.,  to  recover  damages  for  the  killing  of  a  cow  belonging  to 
the  plaintiff.  The  following  charge  was  given  by  the  court,  at 
the  plainfiff's  request:  " No.  2.  That  if  the  jury  belifeve,  from  all 
the  evidence,  that  the  engineer  in  charge  of  the  train  did  not 
use  ordinary  diligence  in  running  the  train  at  the  place  where  the 
cow  was  killed  by  the  cars  of  the  defendant,  and  that  said  engi- 
neer failed  to  use  all  the  necessary  means  known  to  skilled 
engineers  to  prevent  the  injury,  then  the  verdict  must  be  for 
the  plaintiff."  The  defendant  excepted,  and,  upon  rendition  of 
a  judgment  for  plaintiff,  assigned  the  giving  of  this  charge  as 
error. 

Samuel  Rice  and  L.  A,  Dobbs  for  appellant. 

Whitlock,  Walden  &  Son  for  appellee. 
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Stone,  C.  J. — The  testimony  of  the  engineer  was  to  the 
effect  that  the  cow  sprang  on  the  track  about  50  yards  ahead  of 
the  train ;  that  the  animal  was  not  and  could  not  be  seen  be* 
fore  that  time ;  and  that,  when  discovered,  all  the  appliances 
known  to  skilful  engineers  could  not  have  stopped  the  train  in 
time  to  save  the  cow.  If  this  be  believed,  it  was  a  complete 
defence  to  the  action.  Charge  No.  2,  given  at  the  instance  of 
plaintiff,  ignored  this  principle  and  the  testimony  stated  above, 
and  must  work  a  reversal  of  the  judgment  rendered.  East 
Tennessee  V.  &  G.  R.  Co.  v.  Bayliss,  75  Ala.  466 ;  s.  c,  19  Am. 
&  Eng.  R.  R.  Cas.  480 ,  East  Tennessee,  Va.  &  G.  R.  Co.  v. 
Deaver,  79  Ala.  216;  Alabama,  Gt.  S.  R.  Co.  v,  McAlpine,  80 
Ala.  73 ;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  602 :  Railroad  Co,  v. 
Caldwell,  4  So.  Rep.  445.     Reversed  and  remanded. 

Company  Not  Liable  For  Unavoidable  Injury.— Chicago,  etc.,  R.  Co.  v, 
Packwood,  7  Am.  &  Eng.  R.  R.  Cas.  584;  East  Tenn.,  etc.,  R.  Co.  v. 
Bayliss,  19  lb.  480 ;  Savannah,  etc.,  R.  Co.  v,  Geiger.  29  lb.  274 ;  Joyner 
z/.  South  Car.  R.  Co.,  29  lb.  258;  Little  Rock,  etc.,  R.  Co.  v.  Turner,  19 
lb.  451  ;  Alabama,  etc.,  R.  Co.  v,  McAlpine,  22  lb.  602  and  ;  see,  ante^ 
Savannah,  Florida  &  Western  R.  Co.  v.  Rice,  p.  150;  see  also  Union  Pac. 
R.  V,  Blom,  119,  and  note,  121. 

Duty  of  Trainmen. — See,  ante,  Dennis  v,  Louisville,  N.  A.  &  C.  R.  Co.^ 
141 ;  Kan.  City,  L.  &  S.  R.  Co.  v,  Bolson.  144;  post^  Wooster  z/.  Chicago, 
M.  &  St.  P.  R.  Co.  152;  Homer  v.  Williams,  155. 

Stock'killing — Duty  of  Engineer. — In  Yazoo,  Mississippi  Valley  R.  Co.  v. 
Brumfield  (Miss.),  4  So.  Rep.  341,  the  plaintiff  sued  to  recover  damages  for 
the  killing  of  certain  mules.  It  appeared  from  the  testimony  that  the 
mules  were  in  plaintiff's  pasture,  through  which  the  railroad  ran,  and  were 
feeding  in  a  depression  near  the  track.  As  the  train  emei^ed  from  a  cut, 
the  mules  were  startled  and  ran  along  and  towards  the  track  ahead  of  the 
engine.  The  engineer  sounded  the  cattle  alarm  and  for  brakes,  and  did 
all  he  could  to  avert  the  collision  (the  mules  having  got  on  the  track 
ahead  of  the  train),  but  failed.  It  was  held  that  the  evidence  was  not 
sufficient  to  establish  the  liability  of  the  railroad  company.  The  court 
further  held  that  instructions  to  the  effect  that,  if  the  train  could  have 
been  stopped  by  the  exercise  of  reasonable  care  after  the  mules  were  in 
sight  near  the  railroad  track,  the  plaintiff  was  entitled  to  recover ;  and 
also  that,  if  the  train  could  have  been  easily  stopped  after  the  mules  were 
in  sight  and  near  the  track,  the  jury  should  award  to  the  plaintiff  as 
damages  the  yalue  of  the  mules,  and  such  additional  sum  as  should  seem 
just  and  proper  as  punitary  damages; — were  erroneous  ;  and  declared  that  a 
charge  ought  to  have  been  given  that,  if  the  mules  were  in  the  depression 
below  the  track  from  which  the  track  was  not  easily  accessible  to  them,  it 
was  not  necessarily  the  duty  of  the  engineer  to  stop  the  train  as  soon  as 
they  were  seen,  but  that  such  duty  was  a  question  of  fact  for  the  jury. 

In  Bedford  v,  Louisville  &  Texas  R.  Co.  (Miss.),  4  So.  Rep.  121,  the 
plaintiff  sued  to  recover  the  value  of  a  mare  killed  by  one  of  defendant's 
trains.  The  only  witness,  the  engineer,  testified  that,  when  he  saw  her 
running  on  the  railroad,  he  sounded  the  cattle  whistle.  This  appeared  to 
be  the  only  step  he  took,  and  he  did  not  testify  that  it  was  all  that  he 
could  have  done  properly  for  the  safety  of  the  animal.  It  was  held  that 
it  could  not  be  said,  as  a  matter  of  law,  that  the  engineer  had  fulfilled  his 
duty  in  endeavoring  to.  prevent  the  accident,  and  that  an  instruction 
directing  a  verdict  for  the  defendant  was  erroneous. 
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WOOSTER 

Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

(Iowa  Supreme  Courts  June  5,  1888.) 

Killing  Stock — Contributory  Negligence — Duty  of  Engineer. — In  an  action 
to  recover  damages  for  the  killing  of  stock,  if  the  employees  in  charge  of 
the  train  knew,  or  ouffht  to  have  known,  that  the  cattle  were  upon  the 
railroad  track  and  could,  by  the  use  of  ordinary  care  and  prudence,  have 
avoided  the  injury  after  the  danger  was  or  should  have  been  discovered, 
the  contributory  negligence  of  the  plaintiff  and  of  his  employees  in  driving 
the  cattle  upon  the  track  without  looking  for  approaching  trains  is  imma- 
terial and  does  not  affecjL  the  liability  of  the  defendant  company. 

Appeal  from  District  Court,  Jones  County. 

Action  by  Saline  Wooster  against  Chicago,  Milwaukee  &  St. 
Paul  R.  Co.,  to  recover  damages  for  the  killing  of  certain  cattle 
belonging  to  the  plaintiff.  The  defendant  appeals  from  a  judg- 
ment for  the  plaintiff.     The  case  is  stated  in  the  opinion. 

A,  Z.  Bartholomew  and  Thompson  &  La?ising  for  appellant. 

Herrick  &  Dorsee  and  E,  Keeler  for  appellee. 

ROTHROCK,  J. — I.  The  first  question  to  be  determined  is  a 
motion  filed  by  appellee  to  strike  the  evidence  from  the  files  of 
this  court  because  it  was  not  properly  made  of  record  by  a  bill 
of  exceptions.  The  bill  of  exceptions  by  which  it  was  sought 
to  preserve  the  evidence  was  what  he  denominated  a  "  skeleton 
bill.**  It  referred  to  the  evidence  to  be  inserted  therein  as 
i  follows :  "  Here  insert  plaintiff's  evidence  ;  "  "  Here  insert  evi- 

I  dence  of  defendant.**     There  was  no  other  reference  to  the 

evidence.  The  motion  must  be  sustained.  The  bill  of  excep- 
tions does  not  identify  the  evidence,  nor  indicate  any  source 
from  which  it  is  to  be  obtained.  It  is  a  mere  general  direction 
to  the  clerk  to  insert  the  evidence,  and  leaves  the  question  as  to 
what  it  was  entirely  to  the  discretion  of  the  clerk.  We  have 
frequently  determined  that  this  is  insufficient.  Hill  v.  Holloway, 
52  Iowa,  678 ;  Wells  v.  Railroad  Co.,  56  Iowa,  520 ;  s.  c,  2  Am. 
&  Eng.  R.  R.  Cas.  243 ;  Tootle  v.  Insurance  Co.,  62  Iowa,  362. 
2.  It  appears,  from  the  pleadings  and  from  the  instructions 
given  by  the  court  to  the  jury,  that  the  plaintiff*s  cattle  were 
in  charge  of  his  son,  who  attempted  to  drive  them  over  the 
defendant*s  railroad  track,  and  that  some  of  them  were  struck 

,  and  killed  by  a  passing  engine.     The  defendant  requested  the 

I. 
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court  to  instruct  the  jury  that,  if  they  found,  from  the  evidence, 
that  the  person  who  had  the  cattle  in  charge  knew 
that  the  def en  dant's  track  was  to  be  passed  over  by  JJft"b*j2J/~ 
the  cattle,  and  that  he  did  not  look  or  listen  for  an  N^ugenM^^ 
approaching  train,  but  suffered  the  cattle  to  go  upon  Fallow  to  ex- 
the  track  without  taking  these  precautions,  this  would  J^^l**'*""*'' 
in  law  be  contributory  negligence,  and  the  plaintiff 
could  not  recover.  The  court  refused  to  give  this  instruction, 
and,  on  its  own  motion,  instructed  the  jury  as  follows :  "  In  de- 
termining whether  plaintiff  or  his  son  in  charge  of  said  cattle 
were  negligent  and  contributed  to  the  injury,  you  may  consider 
whether  said  son  was  a  suitable  person  to  have  charge  of  the 
cattle;  whether,  as  an  ordinarily  prudent  person,  he  should  have 
anticipated  the  passing  of  the  train  at  the  time ;  whether  he 
looked  and  listened  for  any  train,  or  would  have  seen  one  if  he  had 
looked,  or  heard  it  if  he  had  listened ;  whether  any  train  was  in 
sight  at  the  time  the  cattle  commenced  crossing  the  track; 
whether,  in  the  management  of  said  cattle,  he  acted  as  an  ordi- 
narily prudent  person, — and  all  other  facts  and  circumstances 
in  evidence  before  you.  And,  if  you  find  therefrom  that  plaintiff's 
son  did  not  use  ordinary  care  in  his  conduct  at  the  time,  then 
he  was  negligent.  And,  if  such  negligence  contributed  to  produce 
the  injury  complained  of,  plaintiff  cannot  recover."  The  court, 
at  the  request  of  the  defendant,  submitted  a  special  interroga- 
tory to  the  jury,  which,  with  the  answer  thereto,  was  as  follows: 
"  Did  the  person  in  charge  of  plaintiff's  cattle  at  any  time  before 
driving  the  same  over  defendant's  track  look  or  listen  for  the 
train,  or  take  any  precaution  to  ascertain  whether  or  not  any 
train  was  approadiing  the  crossing?''  Answer. — "No."  It  is 
urged,  by  counsel  for  appellant,  that  the  answer  to  the  special 
interrogatory  is  inconsistent  with  the  general  verdict,  and  the 
motion  was  made  in  the  district  court  for  judgment  for  the  defend- 
ant on  the  special  verdict.  It  is  true,  as  claimed  by  the 
defendant,  that  the  answer  to  the  special  verdict  was  a  complete 
and  explicit  finding  that  the  person  in  charge  of  the  cattle  was 
guilty  of  contributory  negligence.  Where  a  person  recklessly 
approaches  and  attempts  to  cross  a  railroad  track  withotit  look- 
ing or  listening  for  an  approaching  train,  and  "  without  taking 
any  precaution  to  ascertain  whether  or  not  any  train  is  approach- 
ing," he  is  chargeable  with  contributory  negligence.  But,  not- 
withstanding this  leg^l  proposition  is  well  established,  it  does 
not  necessarily  follow  that  the  plaintiff  is  not  entitled  to  recover.* 
The  petition  is  grounded  on  the  alleged  fact  that  the  servants 
and  employees  of  the  defendant  in  charge  of  the  train  knew,  or 
ought  to  have  known,  that  the  cattle  were  upon  and  crossing 
over  the  track,  and  that,  having  such  knowledge  or  means  of 
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knowledge,  they  negligently  failed  to  make  any  effort  to  slacken 
the  speed  or  stop  the  train,  and  that,  by  reason  of  said  negligence 
the  cattle  in  question  were  killed.  And  the  court  instructed 
the  jury,  in  substance,  that,  if  the  employees  of  defendant,  by 
use  of  ordinary  care  and  prudence,  could  have  avoided  the  in- 
jury after  the  danger  was  or  should  have  been  discovered,  then 
the  defendant  was  guilty  of  negligence.  In  this  view  of  the 
case,  the  contributory  negligence  of  the  plaintiff  becomes  imma- 
terial, and  a  recovery  may  be  had,  notwithstanding  the  cattle 
were  negligently  driven  upon  the  crossing.  Morris  v.  Railroad 
Co.,  45  Iowa,  29.  It  is  to  be  presumed  that  the  evidence  sub- 
mitted to  the  jury  authorized  the  instructions  given  by  the 
court;  and  it  does  not  therefore  necessarily  follow  that  the 
answer  to  the  special  interrogatory  was  inconsistent  with  the 
general  verdict.  The  defendant,  under  the  pleadings  and  in- 
structions, might  well  have  been  liable  for  the  injury,  notwith- 
standing the  negligence  of  the  person  in  charge  of  the  cattle. 
For  the  same  reason,  the  instructions  requested  by  the  defendant 
were  properly  refused.  It  did  not  follow  that  the  defendant 
was  entitled  to  a  verdict  if  the  plaintiff's' son  did  not  look  and 
listen  for  an  approaching  train  before  driving  the  cattle  upon 
the  crossing.  We  think  the  judgment  of  the  district  court  must 
be  affirmed. 

Killing  Stock— Duty  of  Engineer.^— R^^ding  the  duty  of  engineers  in 
cases  of  injury  to  stock,  see,  ante,  Alabama  Great  Southern  K.  Co.  v. 
Smith,  150,  and  note,  151. 

As  to  duty  of  employees  generally,  see,  ante,  Dennis  v,  Louisville,  New 
Albany  &  Qiicago  R.  Co.,  Kansas  City,  Lawrence  &  Southern  Kansas 
R.  Co.,  141. 

Contributory  Negligence  Immaterial  when  injury  to  stock  could  have 
been  avoided  by  exercise  of  proper  care.  Farmer  v.  Wilmington,  etc,  R. 
Co.,  88  N.  C.  564;  s.  c.  20  Am.  &  Eng.  R.  R.  Cas.,  481. 
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Horner 

V. 

Williams, 

{North  Carolina  Supreme  Courty  March  12,  1888.) 

Kiiiing  Stock — Contributory  Negligence — Situation  of  Pasture. — It  is 
not  contributory  negligence,  per  se,  to  pasture  cattle  in  an  inclosed  lot 
situated  on  both  sides  of  the  railroad,  although  the  stock-law  is  in  force 
in  the  country  where  such  pasture  is  situated. 

Appeal  from  Superior  Court,  Granville  County. 

Action  against  the  lessee  of  the  Oxford  &  Henderson  R.  to 
recover  damages  for  negligently  killing  a  cow.  The  defendant, 
appeals  from  a  judgment  for  the  plaintiff.  The  opinion  states 
the  case. 

A.  W,  Graham  for  plaintiff  and  appellee. 

C.  M.  Busbee  for  defendant  and  appellant. 

Davis,  J. — Civil  action  originally  commenced  before  a  justice 
of  the  peace  for  the  county  of  Granville  to  recover  the  value  of 
plaintiff's  cow,  killed  on  defendant's  road,  and  carried  Facu-Que*- 
by  appeal  to  the  superior  court,  and  tried  before  tiowpr©- 
Shepherd,  J.,  at  fall  term,  1887,  of  said  court.  It  ■•■*^- 
was  admitted  that  plaintiff's  cow  was  killed  by  defendant's  rail- 
road, a  month  before  this  action  was  brought ;  that  the  value  of 
the  cow  was  $50;  that  Granville  is  a  stock-law  county;  and 
that  defendant's  railroad  is  duly  incorporated.  The  defendant 
denied  the  negligent  killing,  and  also  alleged  contributory  negli- 
gence, and  two  issues  were  submitted:  (i)  Did  defendant  kill 
plaintiff's  cow  through  negligence?  (2)  Was  the  killing  caused 
by  negligence  of  the  plaintiff  contributory  thereto  ?  The  first 
issue  was  found  in  the  affirmative,  and  the  second  in  the  nega- 
tive. There  was  evidence,  independent  of  the  statutory  pre- 
sumption, tending  to  show  negligence  on  the  part  of  the  de- 
fendant, but  there  is  no  exception  or  question  before  us  bearing 
upon  the  first  issue,  and  it  is  only  necessary  to  state  so  much  of 
the  case  as  is  material  to  the  question  involved  in  the  second 
issue, — ^that  is,  contributory  negligence. 

It  was  evident  that  the  plaintiff's  cow,  with  other  cattle,  was 
in  an  inclosure  containing  about  40  acres,  used  for  a  pasture,  13'ing 
on  both  sides  of  the  railroad,  with  a  fence  extending  to  the  bed 
of  the  road  on  each  side  of  the  same,  and  with  cattle-guards  be» 
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tween  the  ends  of  the  fence,  where  the  same  came  to  the  rail- 
road ;  that  three  fourths  of  the  land  was  on  the  left  side  of  the 
road  going  from  Oxford  to  Henderson,  and  within  that  portion 
there  was  a  fish-pond  near  said  railroad  track ;  and  there  was 
also  a  branch  of  water  within  and  running  through  the  same 
portion  of  said  inclosed  parcel  of  ground  or  pasture  and  near  to 
and  parallel  with  said  railroad  track ;  that  the  cattle  pasturing 
in  said  inclosed  parcel  of  ground  or  pasture  were  turned  into 
the  same  on  that  side  which  lay  on  the  right  of  said  railroad  in 
going  from  Oxford  to  Henderson,  and  were  usually  turned  into 
the  same  about  7  o'clock  A.M.,  and  taken  out  a  little  before 
sundown,  and  that  the  schedule  time  for  defendant's  train  to 
leave  the  depot  was  9:15  A.M.;  that  cattle  running  in  said  in- 
closed parcel  of  ground  or  pasture  could  not  pass  from  the 
portion  of  the  same  lying  on  either  side  of  said  railroad  to  the 
other,  without  crossing  said  railroad  track,  and  could  at  any 
and  all  times  freely  cross  said  railroad  track,  in  order  to  pass 
from  the  portion  of  said  inclosed  parcel  of  ground  or  pasture 
lying  on  either  side  of  said  railroad  to  the  other,  there  being 
no  fence  or  other  obstruction  to  prevent  them  from  doing 
so ;  that  cattle  running  in  said  inclosed  parcel  of  ground  or 
pasture  had  no  access  to  water  except  at  said  fish-pond  or 
branch,  at  which,  when  running  in  said  pasture,  they  were 
accustomed  to  drink ;  that  on  the  morning  of  the  day  when 
plaintiff's  cow  was  killed  she  was  turned  into  said  inclosed 
parcel  of  ground  or  pasture,  along  with  other  cattle,  at  or  about 
7  o'clock  A.M.,  and  was  running  loose  and  unguarded  with  said 
other  cattle  therein  ;  that  defendant's  regular  train  left  the  de- 
pot at  Oxford  for  Henderson  the  same  morning  at  the  usual 
time,  according  to  schedule,  to  wit,  at  or  about  9:15  o'clock 
A.M.  It  was  also  in  evidence  that  going  from  the  Oxford  depot 
towards  Henderson  there  was  a  heavy  descending  grade  to  and 
entirely  through  the  inclosed  parcel  of  land.  The  defendant's 
counsel  asked  no  special  instructions  of  the  court.  Among 
other  things  the  court  charged  the  jury,  on  the  second  issue, 
that  the  fact  that  plaintiff  had  fenced  in  40  acres  of  land, 
through  which  the  railroad  ran,  as  a  pasture,  and  kept  his  cattle 
therein,  would  not  constitute  contributory  negligence.  To  this 
the  defendant's  counsel  excepted.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

It  is  insisted  by  the  defendant  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  putting  his  cow  and  other  cattle  in 
an  inclosure  such  as  is  described  in  the  evidence,  and 
ffnutjof  eon-  allowing  them  to  run  loose  and  unguarded  therein, 
tHbntorjr  Beg-  with  nothing  to  prevent  them  from  crossing  and  re- 
iig«Bce.  crossing  the  railroad  track  at  will,  and  that  the  court 

erred  in  the  instruction  given  to  the  jury.     Granville  is  a  **  stock- 
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law  "  county,  and  the  able  and  learned  counsel  for  the  defendant 
insists  that  it  was  a  wrongful  act  on  the  part  of  the  plaintiff  to 
permit  his  cattle  to  run  at  large,  or,  what  is  alleged  to  be  worse, 
"  pen  "  them  on  the  railroad.  We  do  not  concur  in  this  view  ; 
but  think  that  there  was  no  error  in  the  charge  of  his  honor  that 
it  was  not  contributory  negligence  to  put  cattle  in  a  pasture  of  40 
acres  through  which  the  railroad  ran.  The  fact  that  the  stock 
law  was  in  force  could  make  no  difference,  even  if  the  fact  of 
negligence  on  the  part  of  the  defendant  rested  upon  no  positive 
evidence,  but  only  upon  the  statutory  presumption.  This  is 
settled  by  Roberts  v^  Railroad,  88  N.  C.  560;  s.  c,  20  Am.  & 
Eng.  R.  R.  Cas.  473,  cited  by  defendant.  In  Farmer  v.  Rail- 
road,  lb.  564;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  481,  in  consider- 
ing the  question  of  contributory  negligence,  Ashe,  J.,  said  :  "  If 
the  act  (of  the  plaintiff)  is  directly  connected,  so  as  to  be  con- 
current with  that  of  the  defendant,  then  his  negligence  is  prox- 
imate, and  will  bar  his  recovery ;  but  where  the  negligent  act  of 
the  plaintiff  precedes,  in  point  of  time,  that  of  the  defendant, 
then  it  is  held  to  be  a  remote  cause  of  injury,  and  will  not  bar  a 
recovery,  if  the  injury  could  have  been  prevented  by  the  exer- 
cise of  reasonable  care  and  prudence  on  the  part  of  the  defend- 
ant." So  that,  assuming,  in  this  case,  that  it  would  be  negli- 
gence to  turn  cattle  in  a  pasture  of  40  acres,  as  described  in  the 
evidence,  even  then  it  would  not  be  such  a  direct  and  proximate 
cause  of  the  injury  as  to  bar  the  plaintiff's  recovery,  if  caused  by 
the  want  of  reasonable  care  and  prudence  on  the  part  of  the  de- 
fendant. But  we  do  not  think  the  fact  of  turning  the  cattle 
into  such  a  pasture  was,  per  se,  negligence,  and  we  content  our- 
selves with  a  reference  to  Farmer  v.  Railroad,  supra^  and  the 
cases  there  cited.     There  is  no  error. 

Contributory  Negligence  as  a  Defence  in  Actions  for  Killing  Stocki — See, 
generally,  Kansas  City,  etc.,  R.  Co.  v,  McHenry,  6  Am.  &  Eng.  R.  R.  Cas. 
581 ;  Kansas  Pac.  R.  Co.  z/.  Landis,  6  lb.  581 ;  Van  Horn  v,  Burlington, 
etc.,  R.  Co.,  7  lb.  591  ;  Richardson  v,  Chicago,  etc.,  R.  Co.,  13  lb.  654; 
Weity  V,  Indianapolis,  etc.,  R.  Co.,  24  lb.  331  ;  Alabama,  etc.,  R.  Co.  v, 
McAlpine.  15  lb.  544;  Burlington,  etc.,  R.  Co.  v.  Franzen,  15  lb.  530; 
Krebs  v.  Minneapolis  &  St.  Louis  R,  Co.,  20  lb.  478  ;  Farmer  v,  Wilming- 
ton, etc.,  R.  Co.,  20  lb.  481  ;  Burlington,  etc.,  R.  Co.  v.  Webb,  22  lb.  617 ; 
Pittsbura^,  etc.,  R.  Co.  v,  Heiskall,  13  lb.  555;  Richardson  v.  Chicago, 
eic.  R.  Co.,  13  lb.  654;  Carey  v.  Chicago,  etc.,  R.  Co.,  20  lb.  469;  Wa- 
bash, etc.,  R.  Co.  V,  Nice,  23  lb.  168;  Texas,  etc.,  R.  Co.  v.  Young,  13  lb. 
544;  Cleveland,  etc.,  R.  Co.  v,  Scudder,  13  lb.  561 ;  Pittsburg,  etc.,  R.  Co. 
"0,  Smith,  13  lb.  579;  Evans  v.  St.  Paul,  etc,  R.  Co.,  13  lb.  053;  Congdon 
'o.  Central  Vermont  R.  Co.,  20  lb.  460 ;  Atchison,  etc.,  R.  Co.  v,  Gabbert, 
22  lb.  621 ;  Donovan  v,  Hannibal,  etc.,  R.  Co.,  26  lb.  588  ;  Union  Pac.  R. 
Go.  V.  Schwenck,  13. lb.  653;  Alabama,  etc.,  R.  Co.  t/.  Jones,  15  lb.  549; 
Atchison,  etc.,  R.  Co.  v.  Shaft,  19  lb.  539;  Western  Maryland  R.  Co.  v. 
Carter,  \\  lb.  573;  Waiter  t/.  Chicago,  etc..  R.  Co.,  20  lb.  481 ;  Savannah, 
etc.,  R.  Co.  V.  Geiger,  29  lb.  274;  Prickett  v.  Atchison,  etc.,  R.  Co.,  23 
lb.  232;  Central  R.  Co.  v.  Hamilton,  23  lb.  207;  Burlington,  etc.,  R.  Co. 
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V.  BrinKman,  1 1  lb.  438 ;  Roberts  v.  Richmond,  etc.,  R.  Co..  20  lb.  423 ; 
Washin^on  v.  Baltimore,  etc.,  R.  Co.,  10  lb.  747 ;  Leavenworth,  etc.,  R. 
Co.  V.  Forbes,  31  lb.  532 ;  Amstein  v.  Gardiner,  16  lb.  585  ;  Hynes  v,  San 
Francisco,  etc.,  R.  Co.,  20  lb.  486;  Timins  v.  Chicago,  etc.,  R.  Co.,  31  lb. 
541 ;  Tyler  v.  Illinois,  etc.,  R.  Co.,  19  lb.  519. 

For  a  full  discussion  oif  the  question  of  contributory  negligence,  and 
its  effect  on  the  liability  of  railway  for  injury  to  or  killing  of  stock,  see 
7  Am.  &  Eng.  Encycl.  of  L.,  tit.  "  Fences,"  II,  2,  (</)»  viii,  2,  (d). 
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Davidson 

V. 

Central  Iowa  R.  Co. 

(Iowa  Supreme  Court,  September  5,  1888.) 

Killing  Stocic — Contributory  Negligence — Driving  Stock  Along  Track. — If 

the  owner  of  stock  opens  the  gate  at  a  crossing  and  drives  his  stock  on 
the  right  of  way,  intending  to  drive  them  along  the  right  of  way  to 
another  crossing  and  there  turn  them  off  the  railroad  into  a  field,  he  is 

fuilty  of  such  contributory  negligence  as  will  prevent  a  recovery  for  stock 
illed  while  being  so  driven. 

Same — Opening  Fence. — Plaintiff  unwound  the  wires  of  a  fence  from  the 
post  where  the  wires  terminated,  and,  through  the  opening  so  made,  drove 
his  stock  into  a  field.  He  claimed  that  he  restored  the  fence  to  its 
original  condition.  It  appeared,  however,  that  the  stock  escaped 
throu&;h  the  same  opening  upon  the  railroad  track,  where  some  of  them 
were  killed.  The  wires  were  not  broken,  but  were  found  to  have  been 
unwound  from  the  post.  The  cattle  had  never  broken  through  at  that 
point  before,  and  there  was  testimony  to  the  effect  that  the  fence  had 
been  recently  repaired  by  the  defendant's  employees,  and  the  wires  securely 
fastened.  Held,  that  no  negligence  on  the  part  of  the  defendant  company 
in  maintaining  the  fence  had  been  shown,  and  that,  in  the  absence  of  testi- 
mony showing  negligence  of  the  running  of  the  train  which  killed  the 
stock,  the  plaintiff  could  have  no  recovery. 

Appeal  from  District  Court,  Henry  County. 

Action  by  J.  T.  Davidson  against  the  Central  Iowa  R.  Co.,  for 
damages  for  killing  and  injuring  live  stock  belonging  to  the 
plaintiff.  Defendant  appeals  from  a  verdict  and  judgment  for 
the  plaintiff.     The  facts  are  stated  in  the  opinion. 

Anthony  C.  Daly  for  appellant. 

Woolson  &  Babb  for  appellee. 

ROTHROCK,  J. — I.  The  plaintiff  is  the  owner  of  a  farm  of 
640  acres,  upon  which  he  keeps  a  large  number  of  cattle  and 
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other  live-stock.     The  railroad  of  the  defendant  runs  through 
the  farm,  and  the  right  of  way  is  fenced  with  posts  and  ^ 

barbed  wire.  There  are  three  private  farm-crossings 
over  the  railroad ;  that  is,  there  are  three  places  where  gates 
are  erected  on  each  side  of  the  right  of  way,  for  the  passage  of 
live-stock  across  the  track,  and  for  other  purposes.  The  plain- 
tiff claims  that,  by  reason  of  a  defect  in  the  railroad  fence,  a 
calf  owned  by  him  came  upon  the  track  and  was  killed  by  a 
passing  train,  and  that  at  another  time,  for  the  same  reason, 
some  of  his  sucking  pigs  escaped  through  the  fence  and  were 
killed  in  like  manner.  The  jury  found  the  defendant  liable  for 
these  casualties,  and  we  do  not  discover  that  the  defendant  was 
prejudiced  by  any  rulings  in  regard  to  these  causes  of  action. 

2.  In  another  count  in  the  petition  the  plaintiff  claimed 
damages  for  the  killing  of  two  colts,  not  by  reason  of  the  want 
of  a  fence,  but  because  of  the  alleged  negligence  of 

the  defendant  in  operating  the  train  which  caused  ^)JiiJ»^"i^ 
the  injury.  The  colts  did  not  go  upon  the  railroad  .iii«Mee^N«8w 
track  by  reason  of  the  want  of  a  fence.  The  fact  is,  "f*"®**?  "*■" 
that  the  plaintiff  opened  one  of  the  gates  at  a  cross-  *  '*  ' 
ing  and  left  the  opposite  gate  closed,  and  drove  the  colts 
on  the  right  of  way,  intending  to  drive  them  along  the 
right  of  way  to  another  crossing,  and  there  turn  them  off  the 
railroad  into  a  field.  When  he  had  driven  the  animals  upon 
the  right  of  way,  he  discovered  a  freight  train  approaching, 
which  run  down  upon  the  colts,  and  run  them  into  a  cattle- 
guard.  The  act  of  negligence  which  he  claims  renders  the 
defendant  liable  is  that  the  employees  of  the  train  did  not, 
after  they  discovered  the  colts  on  the  track,  use  proper  efforts  to 
avoid  the  injury.  The  bare  statement  of  the  fact  that  the  plain- 
tiff drove  his  colts  on  the  track,  not  for  the  purpose  of  crossing 
over  the  railroad,  but  to  drive  them  along  inside  the  right  of 
way  fences,  shows  that  he  was  guilty  of  most  culpable  negli- 
gence. His  sole  right  to  recover  is  based  upon  the  fact  that, 
notwithstanding  his  negligence,  the  men  in  charge  of  the  train 
ought  to  have  so  managed  it  after  they  discovered  the  danger, 
as  to  have  saved  the  colts  from  injury.  There  is  a  dispute  in 
the  abstracts  as  to  the  evidence,  and  an  examination  of  the 
whole  record  in  the  case  convinces  us  that  the  employees  in 
charge  of  the  train  did  everything  that  could  reasonably  be 
required  of  them  in  the  premises.  Indeejd,  we  feel  well  satisfied 
that  there  was  no  warranty  in  the  evidence,  for  finding  them 
gfuilty  of  negligence  in  any  respect.  We  do  not  deem  it  neces- 
sary to  set  out  the  evidence  here,  but  content  ourselves  with 
the  statement  that  the  verdict  upon  this  cause  of  action  is  with- 
out support  in  the  evidence. 

3.  In  another  cause  of  action  in  the  petition  the  plaintiff 
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claimed  damages  for  killing  ten  cattle  and  injuring  three  others. 
There  are  two  counts  in  the  petition  in  reference  to 
FMtttonfiBr.  these  cattle.  One  bases  the  right  of  recovery  on  the 
Mmof  lettoif.  alleged  negligence  of  defendant's  employees  in  operat- 
ing the  train,  and  single  damages  are  claimed.  The 
other  count  bases  the  right  of  recovery  upon  the  failure  of  the 
defendant  to  properly  fence  where  it  had  the  right  to  fence,  and 
double  damages  are  claimed  under  the  statute.  The  facts 
in  reference  to  this  cause  of  action  are  that  on  August  5, 
1886,  the  plaintiff  had  about  one  hundred  head  of  cattle, 
horses,  and  colts  pasturing  in  a  field  south  of  the  railroad. 
In  the  evening  of  that  day  he  took  these  cattle,  horses,  and 
colts  to  the  north  side  of  the  railroad,  to  a  40-acre  field, 
which  had  recently  been  mowed,  and  in  which  there  was  no 
pasture,  in  order  that  they  might  get  water.  He  opened  the 
south  gate  of  one  of  the  crossings,  and,  instead  of  taking  the 
stock  over  the  track  and  through  the  north  gate,  he  drove  them 
a  little  west,  and  made  an  opening  in  the  barbed-wire  railroad 
fence  at  the  corner  of  the  40-acre  field,  and  drove  the  stock 
through  the  opening.  There  were  four  wires  in  the  fence,  and 
at  the  place  where  the  plaintiff  made  the  opening,  the  posts 
were  about  one  rod  apart.  It  appears  that  all  of  the  four  wires 
ended  at  one  of  the  posts,  and  the  ends  were  wound  around  the 
post  and  then  round  the  wire.  The  plaintiff  succeeded  in  mak- 
ing the  opening  by  unwinding  the  wire.  He  claims  that,  after 
the  stock  passed  through,  he  wound  the  wire  around  the  post 
just  as  it  was  before.  But  the  fact  remains  that  some  time  in 
the  night  the  stock  passed  through  and  upon  the  track  at  that 
place,  and  early  on  the  next  morning  a  passenger  train,  running 
at  great  speed,  ran  into  the  herd,  and  killed  ten  cattle  and 
injured  three  others.  It  appears  from  the  evidence  that  some 
one  opened  the  fence  at  the  same  place  on  the  day  before  the 
plaintiff  drove  his  stock  through  the  fence.  The  evidence  is 
undisputed,  and  consists  of  the  positive  statement  of  several 
witnesses,  that  on  the  evening  of  August  4th  the  fence  was  open 
at  that  place,  and  that  it  was  safely  and  securely  repaired  by 
the  defendant's  sectionmen  ;  and  the  evidence  is  equally  clear 
that  no  stock  had  ever  before  this  come  upon  the  track  at  the 
place  where  the  opening  was  made.  The  plaintiff  claimed  that 
his  cattle  escaped  from  the  40-acre  field  by  reason  of  the  defend- 
ant's failure  to  keep  up  and  maintain  a  proper 
Erideneeto  fence.  The  above-recited  undisputed  facts  would 
Sf7*Sta^^  rather  indicate  that,  if  the  plaintiff  had  not  made  the 
une%.  opening  in  the  fence,  the  accident  would  not  have 

happened.  The  plaintiff  offered  to  prove  that  the 
opening  of  the  fence  was  a  necessity^  because  there  was  a  ditch 
between  the  railroad  track  and  the  north  gate  which  rendered  the 
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crossing  defective,  and  that  it  was  impossible  to  cross  the  track 
at  that  point.  But  he  did  not  claim,  in  his  petition,  that  the 
defendant  was  chargeable  with  any  negligence  in  this  respect, 
and  the  court  very  properly  held  that  the  oflFered  evidence  was 
inadmissible  under  the  issues.  The  plaintiff  did  not  amend  his 
petition,  but  proceeded  with  the  trial,  and  the  condition  of  the 
crossing  was  not  a  material  question  in  the  case.  We  do  not 
hold  that  one  may  not,  under  some  circumstances,  make  an 
opening  in  a  fence  upon  a  railroad  line.  There  may  be  facts 
^hich  will  justify  such  an  act  upon  the  ground  of  necessity. 
No  such  state  of  facts  appears  from  the  record  in  this  case,  and 
in  view  of  the  fact  that  the  stock  was  turned  into  a 
place  wljere  there  was  no  pasture,  and  that  they  went  cattie  not  on 
upon  the  track  at  the  very  place  where  the  open-  oTdefeidMu" 
ing  had  been  made  in  the  fence,  and  in  view  of  Be^Ugenee. 
other  evidence  tending  to  show  that  plaintiff  had 
opened  the  fence  at  the  same  place,  and  left  it  open, 
on  the  4th  of  August,  there  was  much  ground  for  finding 
that  the  cattle  did  not  come  upon  the  track  by  reason 
of  any  negligence  of  the  defendant  in  failing  to  keep  up 
and  maintain  a  sufficient  fence.  The  plaintiff,  so  far  as  this 
record  shows,  had  no  right  to  take  down  the  fence.  He  claims 
that  it  was  insufficient ;  that  the  wires  were  not  properly  spaced  ; 
that  the  lower  wire  was  30  to  32  inches  from  the  ground ;  and 
that  he  put  the  wires  back  just  as  he  found  them.  As  he  opened 
the  fence  when  he  had  no  right  to  do  so,  he  ought  to  be  held 
responsible  for  leaving  it  with  the  lower  wire  30  inches  from  the 
ground.  On  the  morning  the  cattle  were  killed,  the  lower  wires 
were  found  not  broken,  but  unwrapped  from  the  post  and 
pushed  aside  so  as  to  allow  the  cattle  to  pass  through.  As  they 
were  fastened  on  the  evening  of  the  4th  of  August,  it  was  a 
physical  impossibility  for  the  cattle  to  have  unwrapped  the 
wire  from  the  post  by  any  pressure  upon  it,  and  it  follows  that 
the  fence  could  not  have  been  in  the  same  condition  it  was 
before  the  plaintiff  meddled  with  it.  We  think  the  verdict 
cannot  be  sustained  upon  the  ground  of  the  alleged  negligence 
of  the  defendant  with  reference  to  the  condition  of  the  fence ; 
and  it  cannot  be  sustained  upon  the  ground  that  the  trainmen 
were  negligent  in  running  the  train  after  they  discovered  the 
cattle  upon  the  track.  The  evidence  shows,  without  conflict, 
that  there  was  no  such  negligence,  and  the  jury  so  found  in 
answer  to  a  special  interrogatory.  It  is  true  that,  in  addition 
to  an  answer  to  the  interrogatory,  the  jury  found  that 
the  engineer  "  might  have  seen  the  cattle  sooner."  Whether 
this  was  regarded  by  the  jury  as  a  reason  why  there  should  be 
a  verdict  for  the  plaintiff,  we  cannot  determine.  If  it  was  so 
considered,  it  was  contrary  to  the  instructions  of  the  court,  by 
85  A.  &  E.  R  B.  Cas.— 11 
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which  the  jury  were  explicitly  directed  that  the  defendant  would 
be  liable  if  the  engineer,  "  in  the  exercise  of  ordinary  care,  could 
and  should  have  prevented  said  accident  after  he  actually  saw 
the  cattle  on  the  track."  The  jury  had  no  right,  under  this 
instruction,  to  wander  into  the  field  of  inquiry  as  to  what  the 
engineer  might  have  seen.  The  jury  found,  specially,  that  the 
calf  and  pigs  were  of  the  value  of  $14.  We  find  no  error  as  to 
these  claims.  The  cause  will  be  reversed  as  to  the  other  claims, 
and  remanded  for  a  new  trial.  If  plaintiff  so  elects,  a  judgment 
may  be  entered  in  the  court  below  for  the  claims  for  the  calf 
and  pigs ;  the  question  of  costs  of  the  former  trial  to  be  deter- 
mined by  the  district  court. 

Killing  Stock — Insufficiency  of  Evldencoi — ^See,  ante.  Union  Pacific  R  Co. 
V.  Blum.  119,  and  note,  121. 

Contributory  Negligence  at  a  Defoncci — See»  ante.  Homer  v,  Williams* 
155,  and  note,  157. 


Wilder 

V, 

Chicago  and  West  Michigan  R.  Go. 

(Michigan  Supreme  Court,  May  18,  1888.)  * 

Fences— Injuries  to  Stock — Depot  Grounds — Burden  of  Proofi — If  a  rail* 
road  company  pleads  in  defence  to  an  action  to  recover  damages  for  the  kill- 
ing of  stock,  that  the  place  where  the  stock  entered  upon  its  track  was  with- 
in depot  grounds,  the  burden  of  proof  is  upon  the  company  to  establish 
that  met. 

Same-  -Attorney's  Fees — Constitutional  Law — Class  Legislature. — A  statute 
which  authorizes  the  taxing  of  an  attorney's  fee  against  a  railroad  company 
in  addition  to  the  costs  in  the  event  of  a  judgment  being  recovered  a^^nst 
it  for  killing  or  injuring  stock,  through  its  failure  to  fence  its  road,  is  m  the 
nature  of  a  penalty  imposed  upon  a  class,  and  is  therefor  open  to  the 
objection  that  it  is  class  legislature,  and  is  unconstitutional  and  void. 

Error  to  Circuit  Court,  Newaygo  County. 
Action  to  recover  damages  for  injuries  to  a  cow  belonging  to 
the  plaintiff.    The  opinion  states  the  case. 
Smithy  Nims,  Hoyt  &  Erwin  for  appellant. 
fohn  Harwood  for  appellee. 

Morse,  J. — The  plaintiflF  brought  suit  in  justice  court  to  re- 
cover damages  for  injury  to  a  cow  which  was  struck  by  the  cars 
on  the  track  of  defendant's  road  near  the  depot  in  the  village  of 
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Alleyton,  in  Newaygo  county.    It  was  claimed  that  the  defend- 
•SLufs  road  was  not  fenced  as  required  by  the  statute. 
The   justice    rendered   judgment   for    the    plaintiflf  ^^^* 

for  $25  damages  and  $31.75  costs  of  suit.  The  costs  ihcluded 
an  attorney  fee  of  $25,  imposed  by  authority  of  the  statute. 
Pub.  Acts  1885,  p.  356,  act  234.  The  cause  was  removed  by 
certiorari  to  the  circuit  court  for  the  county  of  Newaygo,  error 
being  alleged  as  follows :  First,  that  the  testimony  did  not  show 
any  cause  of  action  in  favor  of  the  plaintiff  against  the  defend- 
ant ;  second,  that  the  justice  erred  in  the  assessment  of  the  $25 
attorney  fee  as  part  of  the  plaintiff's  costs.  The  circuit  judge 
affirmed  the  judgment  of  the  justice,  and  the  defendant  brings 
error  to  this  court. 

The  first  claim  of  defendant  is  that  the  cow  entered  the  de- 
fendant's premises  within  the  station  or  depot  grounds,  which 
-are  not  required  to  be  fenced.  McGrath  v.  Railroad  Co.,  57 
Mich.  555  ;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  574.  The  following 
is  a  statement  taken  from  the  brief  of  defendant's 
counsel:  "At  Alleyton  there  is  but  one  highway  rocM  Pcpot 
that  crosses  the  railroad.  This  highway,  in  the  Ian-  grouda-Bw 
guage  of  the  case,  *  runs  past  the  depot,  and  crosses  denofprooc 
the  main  and  side  tracks.'  The  cow  was  standing 
about  thirty  feet  north  of  the  highway,  and  within  one  hundred 
feet  of  the  depot.  There  were  no  cattle-guards  at  the  crossing, 
and  on  the  west  side  of  the  track,  north  of  the  highway,*  was  a 
space  of  two  or  three  rods  not  fenced.  At  which  of  these  places 
the  cow  got  on  the  track  does  not  appear."  In  the  evidence, 
as  set  out  in  the  application  for  the. writ,  there  is  testimony 
tending  to  show  this  unfenced  portion  of  the  defendant's  road 
to  be  within  the  station  grounds.  But  in  the  return  of  the  jus- 
tice (by  which  we  must  be  governed)  no  such  testimony  appears, 
although  the  evidence  taken  on  tne  trial  is  returned  by  him. 
According  to  the  return  it  was  shown  by  one  witness  that  "  the 
•only  place  cows  could  get  on  the  track,  north  of  the  highway, 
was  from  and  across  the  highway,  and  through  this  open  space." 
The  cow  was  struck  north  of  the  highway,  and  about  30  feet 
from  it.  The  defendant  offered  no  proof.  It  was  for  the  rail- 
way company  to  show  that  this  open,  unfenced  space  was  with- 
in its  station  grounds.  We  are  unable  to  ascertain  from  the 
testimony  whether  it  was  within  or  without  such  grounds,  and 
therefore  cannot  disturb  the  judgment  as  to  damages. 

But  the  imposing  of  the  attorney  fee  of  $25  as  costs  cannot 
be    upheld.    The  legislature    cannot    make    unjust  i^potiBB  at- 
•distinctions  between  classes  of  suitors  without  violat-  toney's  fee- 
ing the  spirit  of  the  constitution.     Corporations  have  ComtitntioMi 
equal  rights  with  natural  persons  as  far  as  their  privi- 
leges in  the  courts  are  concerned.     They  can  sue  and  defend  in 
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all  courts  the  same  as  natural  persons,  and  the  law  must  be  ad- 
ministered as  to  them  with  the  same  equality  and  justice  which 
it  bestows  upon  every  suitor,  and  without  which  the  machinery 
of  the  law  becomes  the  engine  of  tyranny.  This  statute  pro- 
poses to  punish  a  railroad  company  for  defending  a  suit  brought 
against  it  with  a  penalty  of  $25,  if  it  fails  to  successfully  main- 
tain its  defence.  The  individual  sues  for  the  loss  of  his  cow, 
and  if  it  is  shown  that  such  loss  was  occasioned  by  his  own 
neglect,  and  through  no  fault  of  the  company,  and  he  thereby 
loses  his  suit,  the  railroad  company  can  recover  only  the  ordi- 
nary statutory  costs  of  $10  in  justice  court,  but  if  he  succeeds 
because  of  the  negligence  of  the  company,  the  plaintiff  is  per- 
mitted to  tax  the  $10  and  an  additional  penalty  of  $25 — for  it  is 
nothing  more  or  less  than  a  penalty.  Calling  it  an  "  attorney 
fee"  does  not  change  its  real  nature  or  effect.  It  is  a  punish- 
ment to  the  company,  and  a  reward  to  the  plaintiff,  and  an  in- 
centive to  litigation  on  his  part.  This  inequality  and  injustice 
cannot  be  sustained  upon  any  principle  known  to  the  law.  It 
is  repugnant  to  our  form  of  government  and  out  of  harmony 
with  the  genius  of  our  free  institutions.  The  legislature  cannot 
give  to  one  party  in  litigation  such  privileges  as  will  arm  him 
with  special  and  important  pecuniary  advantages  over  his  an- 
tagonist. "  The  genius,  the  nature,  and  the  spirit  of  our  State 
government  amounts  to  a  prohibition  of  such  acts  of  legislation, 
and  the  general  principles  of  law  and  reason  forbid  them." 
Dunkee  v.  City  of  Janesville,  28  Wis.  464, 468 ;  Calder  v.  Bull, 
3  Dall.  387,  388.  Here  the  legislature  has  granted  special  ad- 
vantages to  one  class,  at  the  expense  and  to  the  detriment  of 
another,  and  has  undertaken  to  make  the  courts  themselves  the 
active  agents  in  this  injustice,  and  to  force  them  to  impose 
penalties  in  the  disgfuise  of  costs  upon  railroad  companies  for 
simply  exercising,  in  certain  cases,  the  common  right  of  every 
person  to  make  a  defence  in  the  courts  when  suits  are  brought 
against  them.  It  was  suggested  by  plaintiff's  counsel,  upon  the 
argument,  that  the  $25  is  not  imposed  by  the  statute  as  a 
matter  of  distinction  between  the  suitors,  but  as  a  punishment 
to  the  corporation  for  not  obeying  the  law  as  to  the  fencing  of 
its  right  of  way,  and  that,  if  the  railway  company  properly 
fenced  its  track,  and  complied  with  the  law,  it  might  then  stand 
equal  in  the  courts  with  the  plaintiff  in  actions  of  this  kind. 
But  penalties  cannot  be  prescribed  and  enforced  in  this  way, 
and,  whatever  may  have  been  the  object  or  intent  of  the  legisla- 
ture, the  result  of  the  statute  is  an  injustice  and  an  inequality, 
as  before  shown,  which  the  courts  cannot  tolerate,  and  must 
disregard  in  the  administration  of  the  laws.  Besides,  a  penalty 
of  $25  per  day  is  imposed  by  this  act  upon  the  railroad  corpor- 
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ation  for  the  neglect  to  construct  and  maintain  the  fences  re- 
quired by  the  statute.     Pub.  Acts  1885,  p.  357. 

The  judgment  of  the  justice  is  affirmed  as  to  damages  and 
costs,  excepting  as  to  the  $25  attorney  fee,  which  is  reversed 
and  vacated.  Costs  of  this  court  to  defendant,  and  of  the  other 
courts  to  plaintiff. 

The  other  justices  concurred. 

Duty  of  Railway  Coi  to  Feneoi — As  to  the  duty  of  railway  companies  to 
fence,  see,  ante,  Rhines  v,  Chicago,  N.  W.  R.  Co.,  123,  and  note,  125; 
Payne  v.  Kansas  City,  St.  J.  &  C,  B.  &  Q.  R.  Co.,  113,  and  note,  117; 
post  Rinear  v.  Grand  Rapids  R.  Co.,  166. 

In  LaflFerty  v.  Chicago  &  West  Michigan  R.  Co.  (Mich.),  38  N.  W.  Rep. 
660,  the  plaintiff  sued  to  recover  damages  for  the  killing  of  a  cow  belong- 
ing to  her.  The  defendant  owned  and  operated  a  railroad  running  through 
the  unincorporated  village  of  Alleyton  where  it  had  a  station  on  its  road. 
The  railroad  is  crossed  at  that  point  by  a  single  highway  only,  and  the 
station  house  is  situated  immediately  at  the  crossing  and  there  are  no 
fences  and  cattle->guards  at  that  point,  and  on  either  side  of  the  railway, 
for  a  long  distance  from  the  crossing,  the  railroad  being  practically  un- 
fenced  for  nearly  two  thirds  of  a  mile,  and  without  cattle-guards  along  the 
whole  distance.  The  plaintiff's  cow  got  upon  the  right  of  way  at  a  point 
somewhere  within  the  un fenced  portion.  The  court  held  that  the  evidence 
showed  that  the  railway  station  and  highway  crossing  were  so  situated 
that  the  railway  could  be  fenced  along  both  sides  of  that  portion  of  the 
line  up  to  the  highway,  and  cattle-guards  put  in  and  maintained  at  the 
crossing  without  interference  with  the  mutual  convenience  of  the  railroad 
and  the  public  in  transacting  their  business,  and  also  that  the  evidence 
was  sufficient  to  warrant  a  judgment  against  the  company  for  the  cow. 

Same — Depot  Grounds. — As  to  depot  grounds,  the  liabilites  of  railway 
companies  for  animals  injured  by  c;etting  upon  the  track,  on  such  ground, 
see,  anU,  Johnson  v.  Chicago  &  hf.  W.  R.  Co.,  131,  and  note,  132-134. 

Same— Damages — Attorney's  Fees — Constitutionality  of  Statute. — The 
decision  of  the  court  in  the  principal  case  as  to  the  constitutionality  of 
the  attorney's  fee  of  $25  was  followed  by  it  in  the  cases  of  Lafferty  v.  Chi- 
cago &  West  Michigan  R.  Co.  (Mich.),  38  N.  W.  Rep.  660 ;  and  Kinear  v. 
Grand  &  Indiana  R.  Compost,  p.  166. 

It  was  held  by  the  supreme  court  of  Illinois  in  the  case  of  Peoria,  D.  & 
E.  R.  Co.  V,  Duggan,  109  III.  536 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  407-489, 
that  the  legislature  may  authorize  the  recovery  of  attorney's  fees  in 
suits  against  railroad  companies  for  killing  cattle,  where  such  killing  is 
occasioned  by  failure  to  fence.  But  the  supreme  court  of  Ark.  held, 
in  the  case  of  St.  Louis  &  Im.  R.  Co.,  (Ark.),  31  Am.  &  Eng.  R. 
R.  Cas.  555.  Held,  that  an  act  of  the  legislature  of  that  State  provided 
that  where  stock  is  killed  or  injured  by  railroads,  the  damages  shall  be 
assessed  by  arbitration,  and  if  either  party  refuse  to  abide  by  the  award, 
and  takes  the  case  before  the  courts,  and  shall  not  recover  on  more  favor- 
able judgment  then  the  award,  such  partv  shall  be  assessed  a  reasonable 
attomfy  s  fee,  and  the  opposing  litigant  is  unconstitutional. 
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RiNEAR 

V. 

Grand  Rapids  and  Indiana  R.  Co. 

{Michigan  Supreme  Court,  June  15,  1888.) 

Fenoet — Duty  to  Conttruct — Depot  Qroundt* — In  an  action  to  recover 
damages  for  killing  stock,  if  the  liability  of  the  company  depends  upon 
the  question  whether  the  place  where  the  stock  entered  the  track  was  or 
was  not  within  depot  grounds,  the  criterion  by  which  such  question  is  to  be 
decided  is  whether,  in  view  of  the  present  or  prospective  needs  of  such 
grounds  for  station  or  depot  use,  the  company  has  exercised  a  reasonable 
discretion  in  using  them  for  that  purpose ;  And,  if  such  question  is  undis- 
puted, it  becomes  a  question  of  law  for  the  court  whether  the  defendant 
company  is  liable. 

Error  to  Circuit  Court,  Antrim  County. 

Action  to  recover  damages  for  the  killing  of  a  cow  belonging 
to  the  plantiff.  The  defendant  appeals  from  a  judgment  and 
verdict  for  plaintiff.     The  case  is  stated  in  the  opinion. 

71  J.  O'Brien  and  /.  H.  Campbell  for  appellants. 

Frank  E,  Robson  for  appellee. 

Champlin,  J. — Plaintiff  brought  suit  before  a  justice  of  the 
peace,  to  recover  damages  for  killing  a  cow  belonging  to  plain- 
tiff, and  recovered  a  judgment.  The  defendant  appealed  to  the 
circuit  court,  where  the  case  was  tried  by  a  jury,  who  rendered 
a  verdict  for  plaintiff.  There  is  no  dispute  that  the 
cow  was  running  at  large  in  the  village  of  Alba,  An- 
trim county,  on  the  19th  day  of  June,  1886,  and  that  she  en- 
tered upon  defendant's  right  of  way  at  a  point  about  18  rods 
south  of.  the  depo'.  building,  and,  while  walking  north  upon  the 
main  track,  was  struck  and  killed  by  the  locomotive  of  a  pas- 
senger train.  The  premises  of  the  defendant  were  not  fenced 
at  the  point  where  the  cow  entered  upon  defendant's  right  of  way. 
The  defence  is  that  the  point  where  the  cow  entered  upon  de- 
fendant's premises  was  part  of  the  depot  grounds  of  the  defendant 
at  Alba,  and  that  the  defendant  was  not  required  to  fence  there. 
The  liability  of  defendant  is  predicated  upon  its  negligence  in 
not  maintaining  and  having  fences  and  cattle-guards  on  and  along 
its  right  of  way  where  the  animal  entered  upon  its  premises. 
The  facts  which  determine  the  rights  of  the  parties  to  this  suit 
are  undisputed.  The  station  or  depot  grounds  at  Alba  extend 
from  a  point  at  or  near  the  highway  crossing,   on  the   north 
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of  the  depot  building,  to  a  point  1 8  or  20  rods  south  of  such 
building,  at  least  as  far  south  as  the  switch  of  the,  side  track  on 
the  east  side  of  the  main  line.  There  was  testimony  which 
showed  that  logs  were  piled  even  farther  south  of  the  switch/-  on 
the  west  side  of  the  track,  to  be  loaded  on  cars.  The  space 
along  the  switch  had  been  used  to  pile  lumber,  and  load  the 
same  upon  the  cars  for  shipment,  as  far  south  as  to  within  six 
rods  of  a  certain  fence  called  the  "Stevens  fence,''  which 
united  with  the  fence  along  defendant's  right  of  way  south  of 
its  station  grounds.  A  portion  of  this  space  was  used  for  the 
passage  of  teams  in  hauling  logs.  The  cow  entered  upon  de- 
fendant's right  of  .way  north  of  the  switch.  The  fact  that  this 
space  of  six  rods,  or  thereabouts,  which  had  been  provided  by 
the  defendant  to  accommodate  its  patrons  in  piling  freight  for 
shipment,  had  not  been  actually  used  for  that  purpose,  does  hot 
deprive  it  of  its  character  as  station  grounds.  The  court 
charged  the  jury  that,  in  determining  the  question  of  depot 
grounds,  it  would  include  the  sidetracks  and  switches  necessary 
for  the  business  of  the  station,  and  for  the  storage  of  cars,  and 
the  running  of  trains  in  order  to  allow  others  to  pass,  etc.,  and 
then  left  it  to  the  jury  to  find  whether  the  switches  and  side- 
tracks for  the  accommodation  of  that  depot  extended  farther 
south  than  where  the  cow  entered  upon  the  track ;  and,  if  they 
did,  then  she  entered  upon  depot  grounds,  and  the  company  was 
not  liable  ;  and,  if  it  did  not  so  extend  farther  south  than  where 
the  cow  came  on  the  track,  then  it  is  not  and  has  not  been'ded- 
icated  as  depot  grounds,  and,  if  it  has  not  been  used  as  such, 
then  the  company  is  liable.  The  court  erred.  The  criterion  is 
not  whether  all  the  grounds  set  apart  for  depot  and  station  pur- 
poses  have  been  actually  used,  but  whether,  in  view  of  the  pres- 
ent or  prospective  needs  of  such  grounds  for  station 
or  depot  purposes,  the  company  has  used  a  reasonable  ^p**  groiwdB 
discretion  in  throwing  them  open  for  that  purpose,  ftnce."" 
Where,  as  in  this  case,  the  testimony  shows,  without 
dispute  and  beyond  question,  that  the  station  grounds  are  not 
unreasonably  extensive  for  the  accommodation  of  the  public 
and  of  the  patrons  of  the  road  at  that  place,  and  that  the  ani- 
mal entered  upon  the  premises  of  defendant  within  the  limits 
of  its  station  grounds,  the  court  should  not  have  submitted  the 
question  of  the  extent  of  such  grounds  to  the  jury,  for  the  reason 
that,  the  facts  being  undisputed,  it  became  a  question  of  law  for 
the  court  whether  the  defendant  was  liable.  The  principles  laid 
down  in  McGrath  v.  Railroad  Co.,  57  Mich.  555  ;  s.  c,  22  Am. 
&  Eng.  R.  R.  Cas.  574,  rules  this  case,  and  the  court  should 
have  granted  the  request  of  defendant's  attorney,  and  directed 
a  verdict  for  defendant.  The  question  of  the  $25  attorney's 
fee,  which  was  included  in  the  judgment  rendered  by  the  justice, 
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has  been  disposed  of  by  the  recent  cases  of  Schut  v.  Railway 
Co.,  38  N.  W.  Rep.  -291,  and  Wilder  v.  Railway  Co.,  ante,  289, 

The  judgment  must  be  reversed,  with  costs  of  both  courts  to 
defendant,  and  a  new  trial  granted. 

Sherwood,  C.J.,  and  Morse  and  Campbell,  JJ.,  concurred. 

Duty  to  Fence — Depot  Q rounds. — See,  an/e,  Johnson  v.  Chicago  &  N.  W. 
R.  Co.,  131,  and  note,  132-134;  post,  BeckdaJt  v.  Grand  Rapids  &  L  R. 
Co.,  next  case,  and  note. 


Beckdolt 

V. 

Grand  Rapids  and  Indiana  R.  Co. 

{Indiana  Supreme  Court,  February  17,  1888.) 

Fences — Duty  to  Construct —  Station  —  Sidings —  Highwaysi  —  Railfoad 
companies  are  not  required  to  fence  their  tracks  at  stations  or  sidings 
where  either  freight  or  passengers  are  received  and  discharged,  or  across 
streets  or  highways,  or  at  other  points  where  public  convenience  will  not 
permit  fence  to  be  erected,  and  consequently  are  not  liable  for  the  killing 
of  animals  which  may  wander  upon  their  tracks  at  such  places  and  be 
killed  without  negligence  on  the  part  of  such  companies. 

Appeal  from  Circuit  Court,  Jay  County. 
Action  to  recover  damages  for  killing  two  horses  belonging 
to  the  plaintiff.     The  opinion  states  the  case. 

W.  H,  Williamson,  W,  C.  Ladd,  and  D.  T.  Taylor  for  appellant. 
J,  P,  O'Rourke  for  appellee. 

Niblack,  J. — This  was  an  action  for  damages,  brought  by  John 
W.  Beckdolt  against  the  Grand  Rapids  &  Indiana  R.  Co.,  for 
running  over  and  killing  two  horses  of  the  alleged  aggregate 
value  of  $300.     The  complaint  was  in  three  paragraphs.     The 
first  charged  that  the  point  at  which  the  horses  en- 
^^  tered  upon  the  railroad  track  was  not  securely  fenced. 

The  second  repeated  the  charge,  that  at  the  point  in  question 
the  railroad  was  not  securely  fenced,  but  was  negligently  left 
open  and  uninclosed  ;  that  near  the  place  at  which  the  horses 
entered  upon  the  track  two  strips  of  fence,  one  on  each  side  of 
the  road,  had  been  so  negligently  and  improperly  erected  as  to 
constitute  a  wedge-shaped  chute  or  cul  de  sac,  into  which  the 
horses  were  forced  by  the  defendant's  cars,  and  negligently  run 
over  and  killed,  without  any  fault  of  the  plaintiff.  The  third 
alleged  that  the  defendant  did,  through  the  fault,  misconduct, 
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and  negligence  of  its  servants  and  employees,  and  without  any 
fault  on  the  part  of  the  plaintiff,  run  against  and  over  the  horses 
at  a  point  on  the  railroad  known  as  "  CoUett's  Station,**  and  did 
thereby  kill  and  destroy  them,  and  that  also,  at  the  time  said 
horses  were  killed,  the  defendant  then  and  there  neglected  to 
sound  the  whistle  attached  to  its  locomotive  at  a  distance  of 
from  80  to  100  rods  from  a  public  crossing  and  station  at  which 
said  horses  were  killed ;  that  the  killing  of  the  horses  was  occa- 
sioned by  such  neglect  to  sound  the  whistle  of  the  defendant's 
locomotive.  .  The  defendant  answered  in  two  paragraphs,  the 
first  in  denial  and  the  second  averring  affirmative  matters  in  de- 
fence. A  demurrer  to  the  second  paragraph  being  first  over- 
ruled, issue  was  joined  upon  it,  and  the  cause  was  sent  to  a  jury 
for  trial.  The  jury  returned  a  verdict  for  the  plaintiff,  assessing 
his  damages  at  $250,  accompanied  with  numerous  interrogatories 
submitted  to  them  at  the  request  of  the  parties  respectively. 
Construing  the  interrogatories  submitted  to  them  at  the  request 
of  the  plaintiff,  in  connection  with  their  answers,  the  jury  an- 
swered substantially  as  follows:  First,  that  the  horses  first 
entered  on  the  railroad  grounds  at  a  point  where  the  road  was 
not  fenced,  but  at  which  it  could  have  been  fenced,  and  from 
there  wandered  to  a  place  where  the  road  could  not  be  fenced, 
and  were  there  killed;  second,  that  the  plaintiff  did  not  con- 
tribute any  negligence  to  the  killing  of  the  horses ;  third,  that 
the  defendant's  engineer  did  not,  at  a  point  from  80  to  100  rods 
north  of  the  public  highway  crossing,  where  the  horses  were 
killed,  sound  the  whistle  on  his  engine  three  times  distinctly. 
Construing,  in  like  manner,  the  interrogatories  submitted  to  them 
at  the  defendant's  request,  in  connection  with  the  answers  re- 
turned to  them  respectively,  the  jury  answered  to  the  effect  fol- 
lowing :  First,  that  the  horses  entered  the  defendant's  right  of 
way  connected  with  its  railroad  track  from  a  public  highway 
which  crosses  the  track  at  Collett  Station  ;  second,  that  there  was 
no  fence  at  the  place  at  which  the  horses  entered  the  railroad 
grounds :  third,  that  the  defendant  did  not  use  the  right  of  way 
where  the  horses  entered  upon  it,  and  south  of  the  highway,  for 
station  purposes;  fourth,  that  the  placing  of  a  fence  and  cattle- 
guards  on  the  south  side  of  the  public  highway,  between  that 
and  the  railroad  grounds  south  of  and  adjoining  such  highway, 
would  have  obstructed  the  free  passage  of  passengers  over  said 
railroad  grounds  where  such  passengers  were  received  upon  and 
discharged  from  the  defendant's  trains ;  fifth,  that  there  was  a 
sidetrack  at  Collett  Station,  commencing  ou  the  east  side  of  the 
main  track,  south  of  the  public  highway,  about  525  feet,  and  ex- 
tending north  across  said  highway  to  a  point  about  495  feet 
north  of  the  same ;  sixth,  that  at  and  prior  to  the  time  at  which 
the  horses  were  struck  and  killed,  the  defendant  used  the  rail- 


170      BECKDOLT  V.   GRAND   RAPIDS  AND  INDIANA  R.    CO. 

road  track  both  north  and  south  of  the  highway  in  receiving 
freight ;  seventh,  that  the  placing  of  cattle-guards  on  either  side 
of  the  highway,  where  the  sidetrack  crosses  it,  would  have  ob- 
structed the  free  pass^e  of  the  defendant's  employees  in  the  use 
of  such  side  track  and  of  the  station  grounds,  and  have  endan- 
gered their  lives  and  limbs ;  eighth,  that  the  cattle-guards  and 
fence  across  the  railroad  track  were  at  CoUett  Station,  225  feet 
south  of  the  highway ;  ninth,  that  the  cattle-guards  and  fence 
across  the  railroad  north  of  the  highway  were  330  feet  from  the 
station  last  named  ;  tenth,  that  the  horses  strayed  from  the 
plaintiff's  inclosure  onto  the  highway,  and  then  entered  upon  the 
railroad  track  from  the  highway ;  eleventh,  that  the  plaintiff's 
field  from  which  the  horses  strayed  was  at  the  time  inclosed  by 
a  sufficient  fence ;  twelfth,  that  the  horses  got  out  of  the  plain- 
tiff's field  through  an  inclosure ;  thirteenth  and  fourteenth,  that 
the  plaintiff  knew  that  one  of  his  horses  had,  two  nights  before, 
got  out  of  the  field  over  the  fence ;  fifteenth,  that  there  was  no 
order  of  the  board  of  commissioners  of  Jay  county  permitting 
horses  to  run  at  large ;  sixteenth,  that  the  engineer  in  charge  of 
the  locomotive  which  struck  and  killed  the  horses  sounded  the 
whistle  of  his  engine  once  when  he  reached  the  signal-board  north 
of,  and  as  he  approached  the  highway  at,  the  railroad  station ; 
seventeenth,  that  the  engineer  also  caused  the  bell  of  his  engine 
to  be  rung  from  the  time  the  whistle  sounded  until  his  engine 
reached  the  highway  crossing ;  eighteenth,  that,  as  soon  as  the 
engineer  observed  the  horses,  he  sounded  the  whistle  to  frighten 
them  from  the  track;  nineteenth,  twentieth,  and  twenty-first, 
that  the  supervisor  of  the  road  was  guilty  of  negligence  in  fail- 
ing to  cause  the  railroad  to  be  properly  fenced,  and  that  it  was  his 
negligence  in  that  respect  which  caused  the  death  of  the  horses ; 
twenty-second,  that  this  failure  of  the  supervisor  of  the  road 
constituted  the  only  act  of  negligence  which  caused  the  death 
of  the  horses;  twenty-third,  that  the  plaintiff,  after  he  placed 
the  horses  in  the  field  the  night  before  they  were  killed,  did  not 
examine  the  fences  to  see  if  they  were  all  up  and  in  good  con- 
dition ;  twenty-fourth,  twenty-fifth,  and  twenty-sixth,  that,  if  the 
plaintiff  had  made  such  an  examination,  he  would  not  have  dis- 
covered any  insecure  or  insuflRcient  places  in  the  fences,  but  that 
he  might  have  examined  the  fences  if  he  had  desired  to  do  so ; 
also,  that  the  horses  first  entered  the  defendant's  right  of  way 
south  of  the  highway  and  west  of  the  railroad  track ;  twenty- 
seventh,  that  the  place  at  which  the  horses  first  entered  upon 
the  railroad  track  was  between  the  cattle-guards  at  the  north 
and  the  south  ends  of  the  sidetrack,  respectively ;  twenty-eighth, 
that  it  could  not  be  said  that  the  failure  of  the  engineer  to  sound 
the  whistle  of  his  engine  three  times  distinctly  at  from  Soto  100 
rods  from  the  highway  crossing  caused  the  injury  to  the  horses 


DUTY  TO  FEJiOE — STATIONS — SIDINGS— HIGHWAYS.      171 

complained  of.  The  defendant  moved  for  judgment  in  its  favor 
upon  the  answer  to  the  interrogatories,  notwithstanding  the  gen- 
eral verdict ;  and  its  motion  was  sustained.  Final  judgment  was 
accordingly  awarded  in  favor  of  the  defendant.  Questions  were 
reserved  below  and  are  reserved  here  upon  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  upon  the 
rendition  of  judgment  in  favor  of  the  defendant,  notwithstanding 
the  general  verdict. 

The  point  made  against  the  sufficiency  of  the  second  para* 
graph  of  the  answer  is  that,  while  assuming  to  answer  the  en- 
tire complaint,  it  only  answered  certain  parts  of  it ;  g,n^,^„^    ^ 
and  authorities  are  cited  in  support  of  the  claim  that  sMon/parv 
an  answer  obnoxious  to  such  an  objection  is  bad  upon  »»ph  «'  *»• 
demurrer,  as  it  undoubtedly  is.     Work  Pr.,  §  588.  ■^•'' 
But  in  what  respect  the  paragraph  failed  to  answer  the  entire 
complaint  is  not  stated,  and  no  specification  is  made  of  any 
particular  defect  in   the  paragraph   under  such  circumstances. 
No  question  is  presented  on  that  pleading,  and  we  must  assume 
that  the  demurrer  to  it  was  rightly  overruled.     Besides,  a  casual 
reading  of  the  paragraph  induces  the  belief  that  it  amounted 
only  to  an  argumentative  denial  of  the  complaint. 

As  applicable  to  the  answers  to  the  interrogatories,  the  con- 
tention is  that,  in  the  most  essential  respects,  they  were  incon- 
sistent with  each  other,  and  hence  did  not,  as  a  whole, 
antagonize  the  general  verdict  to  the  extent  of  jus!  jt^CJl' 
tifying  the  circuit  court  in  refusing  to  enter  judgment  Coniitet  with 
upon  it.  This  contention  is  especially  directed  to  »»"«»*i  ▼•'- 
those  answers  of  the  jury  which  have  reference  to 
the  place  at  which  the  horses  entered  upon  the  railroad  track. 
We  are  unable,  nevertheless,  to  place  the  construction  contended 
for  upon  those  answers.  The  answer  to  the  first  interrogatory 
submitted  at  the  request  of  the  plaintiff  was  mpre  in  the  nature 
of  a  legal  conclusion  than  the  finding  of  a  fact.  It  did  not 
either  indicate  the  place  or  the  kind  of  place  at  which  the  horses 
went  on  the  track  further  than  to  state  that  it  was  at  a  point 
where  the  track  could  have  been  fenced,  but  was  not.  This  can- 
not well  be  treated  as  a  special  finding  upon  a  particular  ques- 
tion  of  fact,  within  the  meaning  of  our  Civil  Code.  There  are 
many  places  on  lines  of  railroad  which,  as  a  physical  possibility, 
could  be  fenced  in,  but  are  not,  because  they  ought  not  .to  be. 
It  is  as  to  facts,  and  not  to  merely  speculative  inferences,  which 
a  jury  may  be  required  to  answer.  The  answer,  therefore,  to 
the  interrogatory  in  question,  was  not  materially  inconsistent 
with  answers  to  other  interrogatories  on  the  same  subject,  which 
constituted  special  findings  of  particular  facts.  It  is  now  the 
accepted  law  of  this  State  that  railroad  companies  are  not  re- 
quired to  fence  their  tracks  at  stations  and  sidings  where  either 
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freight  or  passengers  are  received  and  discharged,  or  across 
streets  or  highways,  or  at  other  points,  where  public 
Ontsrofeom-  convenience  will  not  permit  fences  to  be  erected,  and 
at  fUHoMud  ^^^  consequently  not  liable  to  pay  for  animals  which 
«idiB«s.  may  wander  upon  their  tracks  at  such  places  and  be 

killed  without  negligence  on  the  part  of  such  com- 
panies. Railway  Co.  v.  Quick,  109  Ind.  295,  and  authorities 
cited.  Some  of  the  other  answers  state  mere  conclusions,  and 
still  others  are  only  collateral  and  incidental  to  the  matters 
really  at  issue  between  the  parties ;  but,  taking  all  the  answers, 
which  amount  to  a  finding  of  facts,  into  consideration,  the  plain 
inferences  are :  First,  that  the  horses  went  onto  the  right  of  way, 
and  thence  upon  the  track  from  the  highway,  at  a  place  at  which 
the  track  was  not,  and  ought  to  have  been,  fenced ;  secondly, 
that  the  horses  afterward  wandered  upon  the  track  and  were 
killed  without  negligence  on  the  railroad  company's  part ; 
thirdly,  that  the  engineer  in  charge  of  the  locomotive  which 
struck  and  killed  the  horses  caused  the  whistle  to  be  sounded  as 
he  approached  CoUett  Station  in  the  manner  and  at  the  time  as 
is  impliedly  required  by  section  2178,  Rev.  Stat.  1881.  These  in- 
ferences negatived  all  the  material  allegations  of  the  complaint, 
and  hence  defeated  the  plaintiff's  asserted  right  to  recover  in  the 
action.  None  of  these  inferences  are  in  serious  conflict  with  the 
finding  that  it  was  the  failure  of  the  supervisor  to  have  the  railroad 
properly  fenced  which  caused  the  death  of  the  horses.  Railroad 
Co.  V,  Spencer,  98  Ind.  186;  Railroad  Co.  v.  Evans,  53  Pa.  St. 
250.  That  finding  was  a  mere  conclusion  not  sustained  by  the 
facts  from  which  it  was  presumably  drawn.  The  facts  thus  re- 
ferred to  tended  towards  an  entirely  different  conclusion,  which 
was  that,  at  the  place  at  which  the  horses  entered  upon  the  track, 
was  one  where  the  railroad  was  not,  and  ought  to  have  been, 
fenced  in,  and  hence  that  the  company's  failure  to  fence  the 
track  at  that  place  had  no  wrongful  connection  with  the  killing 
of  the  horses. 

Other  questions  are  discussed,  but  what  we  have  said  must 
necessarily  result  in  the  affirmance  of  the  judgment.  We  need 
not,  therefore,  further  extetid  this  opinion.  The  judgment  is 
affirmed,  with  costs. 

Duty  to  Fence. — As  to  the  common-law  and  statutory  duty  of  railroads 
to  fence  their  right  of  way,  see,  ante,  Payne  v.  Kansas  City,  St.  J.  &  C.  B. 
Co.,  113,  and  note,  117-1 19;  Johnson  v,  Chicago  &  N.  W.  R.  Co.,  131. 
and  note,  132-134;  Wilder  v,  Chicago  &  W.  M.  R.  Co.,  162,  and  note.  165. 
See  also  7  Am.  &  Eng.  Encyc.  of  Law  tit.  "  Fences,"  II,  2,  (a)  and  (d). 

Same — Depot  Grounds. — As  to  the  duty  of  railroad  companies  to  fence 
depot  grounds,  sidetracks,  and  the  like,  see.  anfe,  Johnson  v.  Chicago  N. 
W.  R.  Co.,  131.  note.  132-134;  post,  Peters  v.  Stewart.  Statutes  requiring  rail- 
road companies  to  fence  their  track  are  held  not  to  apply  to  depot  and  station 
grounds.     Galena  &  C.  M.  R.  Co.  v.  Griffin,  31  111.  303;  Louisville,  N.  A 
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&  C.  R.  Co.  V.  Skelton,  94.  Ind.  222 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  542 ; 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Crandall,j8  Ind.  365  ;  Ohio  &  M.  R.  Co. 
V,  Rowland,  50  Ind.  334;  Indianapolis  &  C.  R.  Co.  v.  Oestels,  20  Ind.  231  ; 
Smith  V.  Chicago,  M.  &  St.  P.  R.  Co.,  60  Iowa,  C12 ;  s.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  534;  Lattv  v,  Burlington,  C.  R.  &  M.  R.  Co.,  38  Iowa,  250; 
Plaster  v.  Illinois  C.  K.  Co.,  35  Iowa,  449;  Cleveland  v,  Chicago  &  N.  W. 
R.  Co.,  35  Iowa,  320;  Smith  v,  Chicago  &  N.  W.  R.  Co.,  34  Iowa,  «)6; 
Packard  v.  Illinois  C.  R.  Co.,  30  Iowa,  474 ;  Durand  v,  Chicago  a  N. 
W.  R.  Co..  26  Iowa,  559 ;  Rogers  z/.  Chicago  &  N.  W.  R.  Co..  26  Iowa,  558 ; 
Davis  V.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  549 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Shaft.  33  Kan.  521 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  529 ;  Wilder  v. 
Chicago  R.  Co.  (Mich.),  ante  \  Chicago  &  G.  T.  R.  Co.  v,  Campbell,  47 
Mich.  265 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  545 ;  Flint  &  P.  M.  R.  Co.  v.  Lull, 
28  Mich,  no;  Kobe  v.  Northern  Pacific  R.  Co.,  36  Minn.  518;  s.  c,  31  Am. 
&  Eng.  R.  R.  Cas.  ^28 ;  Schooling  z/.  St.  Louis,  K.  C.  &  ^f.  R.  Co.,  75  Mo. 
518;  s.  c,  13  Am.  G.  Eng.  R.  R.  Cas.  533;  Robertson  z/.  Atlantic  &  P.  R. 
Co.,  64  Mo.  412;  Swearin^en  v.  Missouri,  K.  &  T.  R.  Co.,  64  Mo.  73; 
Lloyd  V.  Pacific  R.  Co.,  49  Mo.  199. 

For  a  full  discussion  of  the  question  of  the  liability  of  railway  companies 
for  killing  animals  on  depot  and  station  grounds  and  in  the  immediate 
vicinity  oiengrine-houses,  machine-shops,  car-houses,  wood-shops,  and  the 
Uke,  see  7  Am.  &  Eng.  Encyc.  of  Law,  tit.  "  Fences,"  II,  2,  (</)  ii. 

Street  and  Highway  Crossings. — A  railroad  company  is  not  bound  to 
fence  its  track  at  a  point  where  it  is  crossed  by  a  street  or  public  highway. 
Ohio  &  M.  R.  Co.  V.  Rowland,  50  Ind.  349;  Indianapolis  &  C.  R.  Co.  v. 
Parker,  29  Ind.  471  ;  Lafayette  &  I.  R.  Co.  v,  Shriner,  6  Ind.  141 ;  Soward 
V.  Chicaro  &  N.  W.  R.  Co..  30  Iowa,  551 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Holt,  29  Kan.  150 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  206;  Flint  &  P.  M.  R. 
QfO,  V.  Lull,  28  Mich.  510;  Iba  v.  Hannibal  &  St.  J.  R.  Co.,  45  Mo.  469; 
McPheeters  v.  Hannibal  &  St.  J.  R.  Co.,  44  Mo.  22 ;  Meyer  v.  North  Mo. 
R.  Co.,  35  Mo.  352 ;  Hurd  v,  Rutland  &  B.  R.  Co..  25  Vt.  116.  But  where 
the  street  of  one  has  been  abandoned  by  the  public,  the  company  is  not 
exempted  from  its  liability  to  fence.  See  Toledo.  W.  &  W.  R.  Co.  v. 
Howell,  38  Ind.  447 ;  Toledo,  W.  &  W.  R.  Co.  v,  Cary,  37  Ind.  172 ;  Jeffer- 
sonville.  M.  &  I.  R.  Co.  v.  O'Connor,  37  Ind.  96 ;  Whitewater  Valley  R. 
Co.  V,  Quick,  30  Ind.  384.  Compare  Indiana  C.  R.  Co.  v,  Gapen,  10  Ind. 
292;  Elliott  z/.  Hannit^l  &  St.  J.  R.  Co.,  66  Mo.  683;  Meyer  v.  Northern 
Mo.  R.  Co.,  35  Mo.  353.  For  a  full  discussion  of  the  question  of  the  ex- 
emption of  railway  companies  from  the  duty  of  fencing  at  public  crossings, 
see  7  Am.  &  Eng.  Encyc.  of  Law,  tit.  "  Fences,"  II,  2,  (^)  i. 
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Peters 

V. 

Stewart  et  ah 

{Wisconsin  Supreme  Court,  September  i8,  1888.) 

Fences  —  Duty  to  Conttruot — Depot  Grounds  —  What  Constitutes. — 
Grounds  upon  the  main  track  of  a  railroad  company,  upon  which  are  a 
water- tank  for  replenishing  engines,  and  a  building  in  which  there 
is  a  telegraph-officC;  a  ticket-office,  and  a  place  for  eating  and  sleeping, 
which  building  is  occupied  by  the  company's  station  men  and  agent  in 
connection  with  the  management  of  the  road,  and  upon  which  there  is  also 
a  platform  at  which  trains  are  in  the  habit  of  stopping,  are,  though 
limited,  depot  grounds,  within  the  meaning  of  the  Wisconsin  statute 
regulating  the  fencing  of  railroads. 

Appeal  from  Circuit  Court,  Ashland  County. 

The  defendants  were  sued  as  trustees  of  the  Wisconsin  Cen- 
tral R.  Co.,  for  the  value  of  horses  killed,  June  15,  1883,  by 
reason  of  their  running  into  a  railroad  bridge  of  the  company, 
in  consequence  of  its  track  not  having  been  fenced.  The  ma- 
terial allegations  of  the  complaint  were  denied.  At  the  close 
of  all  the  testimony,  the  court  directed  a  verdict  for  the  defend- 
ants, which  was  rendered  accordingly.  From  the  judgment 
entered  thereon,  the  plaintiff  brings  this  appeal. 

Miles  &  Shea  for  appellant. 

D.  S,  Wegg  and  Howard  Morris  for  respondents. 

Cassoday,  J. — ^^The  railroad  crossed  Silver  creek  upon  a  long 
iron  bridge  near  Ashland.  The  plaintiff  owned  the  lands  on 
both  sides  of  the  right  of  way  and  railroad  grounds  for  some  dis- 
y^^^  tance  westerly  from  that  bridge.    The  plaintiff's  barn 

stood  little  north  of  the  railroad  grounds,  and  some 
300  feet  west  of  the  iron  bridge.  From  a  point  nearly  opposite 
the  barn  the  company  had  a  spur  or  side  track,  903  feet  in 
length,  running  westerly  to  the  main  track.  At  the  time  in 
question,  the  plaintiff's  three  horses  were  loose,  feeding  near 
the  barn,  when  a  freight  train  came  upon  the  iron  bridge  from 
the  east,  and  the  horses  ran  westerly  upon  the  spur  track,  and 
from  thence  upon  the  main  track,  along  which  they  continued 
to  go  until  they  went  into  the  railroad  bridge,  some  three 
quarters  of'  a  mile  west  of  the  iron  bridge,  and  were  killed. 
After  crossing  the  iron  bridge,  the  freight  train  stopped  for  a 
few  minutes,  and  again  stopped  before  reaching  the  bridge  where 


I>UTY  TO  FENCE— DEPOT  GROUNDS — WHAT  CONSTITUTES.    175 

the  horses  were  entangled.  There  was  no'  fence  on  either  side 
of  the  railroad  grounds,  right  of  way,  or  track  for  a  distance  of 
two  miles  westerly  from  the  iron  bridge.  The  right  to  recover 
is  predicated  wholly  upon  such  absence  of  any  fence.  The 
statute  requiring  railroads  to  be  fenced  excepts  therefrom  "  de- 
pot grounds."  Section  1810,  Rev.  St.,  as  amended  by  chapter 
193,  Laws  1881.  The  only  controversy  here  is  whether  the 
place  where  the  horses  thus  got  upon  the  track  was  within  what 
are  thus  designated  "depot  grounds."  It  appears,  in  effect, 
from  the  undisputed  evidence,  that  at  the  side  of  ^imtar© 
the  main  track,  and  opposite  the  sidetrack  men-  "depot*' 
tioned,  there  were,  at  the  time  in  question,  a  water-  »">■**■• 
tank  for  replenishing  engines,  and  another  building,  within  which 
there  w^as  a  telegraph-office  with  telegraphic  instruments,  a 
ticket-office,  and  a  place  for  eating  and  sleeping,  and  which 
building  was  occupied  by  the  company's  station  men  and  agent, 
who  operated  the  telegraph,  sold  tickets  for  the  company  to 
passengers,  operated  the  switch  and  tank  and  handled  baggage 
and  freight ;  that  there  was  a  platform  between  the  building 
and  the  track ;  that  trains  were  in  the  habit  of  stopping  there, 
and  receiving  and  discharging  passengers  and  freight.  True, 
the  accommodations  were  quite  limited,  but,  under  the  decisions 
of  this  court,  we  must  hold  that  this  station  building  was  a  de- 
pot, and  that  the  railroad  grounds  in  connection  therewith  were 
**  depot  grounds,"  within  the  meaning  of  the  statute.  Din- 
woodie  V,  Railway  Co.,  70  Wis.  163.  It  follows  that  the  horses 
got  upon  the  track  from  the  depot  grounds,  which  neither  the 
company  nor  the  defendants  were  required  to  fence.  This 
being  so,  the  injury  and  death  of  the  horses  were  in  no  way  at- 
tributable to  the  absence  of  any  fence  which  the  statute  required 
the  compnny  to  build.  Bremmer  v.  Railroad  Co.,  61  Wis.  114 ; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  575.  These  depot  grounds  ex- 
tended  about  1 500  feet  westerly  from  the  iron  bridge.  There 
was  no  regular  highway  across  them,  and  hence  the  question  as 
to  the  duty  of  constructing  and  maintaining  cattle-guards  at 
such  crossings,  and  connecting  the  same  with  such  fences, 
under  the  statute  cited,  does  not  arise.  The  judgment  of  the 
circuit  court  is  affirmed. 


Duty  to  Fence — Depot  Grounds. — As  to  the  exemption  of  liability  of 
railroad  companies  from  fencing  depot  and  station  grounds,  and  the  like, 
see,  anU,  Johnson  v,  Chicago  &  N.  W.  R.  Co.,  131,  and  note,  132-134; 
Wilder  v,  Chicago  &  N.  W.  K.  Co.,  162  ;  Rinear  7/.  Grand  Rapids  &  I.  R. 
Co..  166,  and  note ;  Beckdolt  v»  Grand  Rapids  &  I.  R.  Co.,  168,  and  note, 
172-174. 

Depot  Grounds — What  Are. — For  a  full  discussion  as  to  what  consti- 
tutes station  yards  and  depot  grounds,  see  7  Am.  Sc  Eng.  Encycl.  of  L^ 
tit,  *'  Fences.'^  II,  2,  (d).  viii,  i,  («). 
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Hunt 

V. 

Lake  Shore  and  Michigan  Southern  R.  Co. 

ijndiana  Supreme  Court^ 

Fences — Private  Crossings — Liability  of  Company, — If  a  land-owner 
whose  lands  are  intersected  by  a  railroad  track  takes  advantage  of  the 
Indiana  statute  which  authorizes  him.  of  right,  to  construct  and  maintain 
crossings  across  the  railroad,  and  imposes  upon  him  the  duty  of  construct- 
ing aha  maintaining  gates  thereto,  the  companies  are  not,  in  the  absence 
of  negligence,  liable  for  the  injuring  or  killing  of  cattle  at  such  crossings, 
even  though  the  cattle  may  not  have  been  the  property  of  the  land  owner, 
but  belonged  to  a  third  person. 

Same-— Existing  Crossings. — Under  said  statutes  the  railroad  company 
is  not  liable  for  injuries  to  such  stock,  although  the  crossing  may  nave 
been  constructed  long  before  the  passing  of  the  statutes.* 

Same — ^Title  of  Act — Constitutionality, — A  statutory  provision  that  "  all 
gates  and  bars  at  farm  crossings  shall,  in  the  absence  of  an  agreement  or 
contract  to  the  contrary,  be  constructed,  maintained  and  kept  closed  by 
the  owner  of  the  farm  crossing,"  may  be  competently  inserted  in  a  statute 
entitled  "  an  act  requiring  railroad  corporations  and  other  persons  operat- 
ing and  controlling  railroads  to  fence  their  right  of  way  on  railroad  track 
and  to  construct  barriers  and  cattle  guards  at  certain  public  roads  and 
highway  crossings,  and  keep  the  same  in  repair,  prescribing  remedies  and 
penalties  for  failure  to  do  so,"  and  is  not  unconstitutional  and  void  as 
not  being  within  the  reasonable  purview  of  the  title. 

Appeal  from  Circuit  Court,  La  Porte  County. 

Action  to  recover  damages  for  the  killing  of  stock  alleged  to 
have  been  caused  through  the  failure  of  the  defendant  company 
to  construct  and  maintain  fences  as  required  by  statute.  The 
plaintiff  appeals  from  a  judgment  for  the  defendant.  The  ques- 
tions in  issue  appear  in  the  opinion. 

John  H.  Bradley  for  appellant. 

Geo.  G.  Green,  John  H,  Baker,  and  O.  G.  Getsendanner  for 
appellee. 

ZOLLARS,  C.J. — The  material  facts  in  the  case  as  stated  in 
the  pleadings  and  found  specially  by  the  court  below  are  these : 
More  than  20  years  before  the  cause  of  action,  as  relied  upon  by 
appellant,  accrued,  the  appellee  railway  company,  by  appropriate 
condemnation  and  appropriation  proceedings,  under 
the  statutes  then  in  force,  acquired  a  right  of  way 
through  the  lands  then  and  now  owned  by  B.  C.  Bowell,  and 
constructed  its  railway  thereon.    On  the  lands  of  Bowell  there 
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is  a  farm  crossing  and  two  gates,  which  were  constructed  by  the 
railway  company  about  20  years  ago  for  his  use  and  convenience, 
and  which  have  been  kept  in  repair  by  the  railway  company 
since  their  construction,  without  any  contract  or  agreement  on 
its  part  so  to  do.  Appellant  is,  and  for  some  years  has  been, 
the  owner  of  land  adjoining  that  owned  by  Bowell.  These 
tracts  of  lands  were  separated  by  a  partition  fence  sufficient  to 
turn  live-stock.  On  the  night  of  the  twenty-third  day  of  March, 
1886,  appellant's  horses  were  upon  his  pasture  land.  On  that 
night  a  portion  of  the  partition  fence  was  thrown  down  by  a 
storm,  and  three  of  the  horses  went  through  one  of  the  open- 
ings, onto  the  land  of  Bowell,  and  from  there  through  one  of 
the  farm  gates,  which  had  been  left  open  by  some  unknown 
person,  onto  the  railway,  and  were  there  killed  by  a  train  of  ap- 
pellee's cars.  The  railway  through  the  land  of  Bowell  was 
securely  fenced  at  the  place  where,  and  at  the  time,  the  horses 
entered  upon  it,  except  in  so  far  as  the  leaving  of  the  gates 
open,  at  the  time  and  in  the  manner  above  stated,  rendered  it 
insecurely  fenced. 

Upon  the  foregoing  facts,  the  court  below  concluded,  as  a 
matter  of  law,  that  appellee  is  not  liable,  and  rendered  judg- 
ment accordingly.  From  that  judgment  appellant  prosecutes 
this  appeal,  and  claims  that  the  court  below  erred  in  its  conclu- 
sions of  law,  and  in  its  rulings  upon  the  pleadings,  which  pre- 
sented the  same  question. 

The  liability  of  the  railway  company  under  the  facts  pleaded 
and  found  by  the  court  is  dependent  upon  the  construction, 
scope,  and  effect  to  be  given  to  the  acts  of  April  8  and  13,  1885 
(Acts  1885,  pp.  148,  224).  Acts  were  passed  by  the 
legislature  in  1852,  1853,  and  1863,  making  railway  ^J^^^^^ 
companies  liable  for  animals  killed  upon  their  tracks.  proTirioiii7 
I  Rev.  St-  1852,  p.  426;  I  Gavin  &  H.  St.  522;  i 
Rev.  St.  1876,  p.  751.  The  first  section  of  the  act  of  1863  was 
amended  in  1877,  but  in  no  regard  material  here.  Acts  Sp. 
Sess.  1877,  p.  61.  The  act,  as  so  amended,  was  carried  forward 
into  the  revision  of  1881.  Rev.  St.  1881,  §  4025  et  seq.  In  each 
of  the  acts  there  was  a  section  providing  that  the  act  should  not 
apply  to  any  railway  securely  fenced  in,  "  and  the  fences  prop- 
erly maintained,  by  the  company."  Such  was  the  statute  prior 
to  those  of  1885.  The  necessity  resting  upon  railway  companies 
to  construct  and  maintain  fences,  in  order  to  escape  the  liability 
imposed  by  the  statute,  prior  to  those  of  i88t;  ;  the  sort  of 
fences  required  in  order  to  escape  such  liability ;  the  localities 
where  fences  might  be  dispensed  with,  withoi  t  incurring  such 
liability ;  and  the  liability  of  such  companies  where  the  animals 
entered  upon  the  track  through  gates  at  farm  crossings,  and 
were  killed  or  injured, — have  been  settled  by  numerous  judicial 
85  A.  &  £.  R.  R.  Gas.— 12 
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interpretations  of  those  several  statutes.  Construing  those 
statutes,  it  was  held  that,  where  a  person  through  whose  land  a 
railway  was  constructed  agreed  to  build  and  maintain  fences 
along  the  right  of  way,  the  road  as  to  him  would  be  regarded  as 
fenced  ;  and  that  if  he  failed  to  build  and  maintain  such  fences, 
and  his  animals  passed  to  the  track  and  were  killed,  he  could 
not  recover  from  the  railway  company  on  the  ground  that  it 
had  not  fenced  its  track  as  required  by  the  statute.  Railroad 
Co.  V.  Smith,  i6  Ind.  I02 ;  Railroad  Co.  v.  Mussetter,  48  Ind. 
286 ;  Bond  v.  Railroad  Co.,  lOO  Ind.  301 ;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  200,  and  cases  there  cited.     And  so  it  was  held  that 

where  a  railroad  company  had  securely  fenced  its 
^J^T^  *J^"  track,  and  permitted  an  adjoining  land-owner  to 
fcn^    *     "  erect,  in  such  fence,  draw-bars  and  gates  for  his  own 

convenience  in  crossing  the  road,  and,  by  reason  of 
the  neglect  of  such  land-owner  to  maintain  such  bars  or  gates, 
his  stock  passed  to  and  upon  the  track,  and  was  killed  or  in- 
jured, the  company  was  not  liable  for  the  damages  sustained, 
nor  was  it  liable  to  the  tenant  of  such  land-owner  whose  stock 
passed  through  such  gate  to  the  track,  and  was  there  injured  or 
killed.  Railroad  Co.  v.  Shimer,  17  Ind.  295  ;  Bond  v.  Railroad 
Co.,  supra,  and  cases  there  cited  ;  Railway  Co.  v.  Goodbar,  102 
Ind.  596.  It  was  further  held  that  an  adjoining  land-owner  for 
whose  benefit  a  private  crossing  was  constructed  and  main- 
tained by  the  railway  company  could  not  recover  against  the 
company  under  the  statute,  where  his  stock  passed  to  the  track 
through  the  gates  of  such  crossing,  which  he  had  neglected  to 
keep  closed.  Railway  Co.  v.  Mosier,  loi  Ind.  597 ;  s.  c,  22 
Am.  &  Eng.  R.  R.  Cas.  569;  Railway  Co.  v.  Williamson,  104 
Ind.  154;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  203.  It  was  for  a 
time  held  that,  under  such  circumstances,  the  railway  company 
was  not  so  liable  to  such  land-owner,  nor  to  any  other  person 
whose  stock  entered  upon  the  track  through  such  gate.  Rail- 
road Co.  V.  Adkins,  23  Ind.  340 ;  Railroad  Co.  v,  Adkins,  Id. 
345  ;  Railroad  Co.  v.  Petty,  25  Ind.  413  ;  Railway  Co.  v,  Suman, 
29  Ind.  40. 

So  far  as  those  cases  exempted  railway  companies,  under  such 
circumstances,  from  liability  to  others  than  those  for  whose  con- 
venience such  crossings  and  gates  were  constructed  and  main- 
tained, they  were  doubted,  and  virtually  overruled,  by  the  case 
of  Railroad  Co.  v.  Ridge,  54  Ind.  39.  Since  the  decision  of  that 
case  until  the  present  time,  it  has  been  held  that  while  railway 
companies  were  not  liable,  under  the  statutes  prior  to  those  of 
1885,  for  the  injury  or  killing  of  animals  of  adjoining  land-owners 
for  whose  convenience  private  crossings  and  gates  were  con- 
structed, where  the  animals  passed  to  the  track  through  such 
gate,  which  such  land-owner  failed  to  keep  closed,  they  were  lia- 
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ble  to  other  persons  whose  animals  might  pass  through  such 
open  gates  to  the  track,  and  be  there  injured  or  killed.  Rail- 
way Co.  V.  Thomas,  84  Ind.  194 ;  s.  c,  1 1  Am.  &  Eng.  R.  R. 
Cas.  591  ;  Bond  v.  Railroad  Co.,  supra;  Railway  Co.  v.  Mosier, 
supra;  Railway  Co.  v.  Goodbar, supra ;  Railway  Co^  v.  William- 
son, supra.  Such  was  the  law  at  the  time  the  acts  of  1885  were 
passed.  Under  the  law  as  thus  settled,  there  could  be  no  ques- 
tion as  to  the  liability  of  appellee  under  the  facts  pleaded  and 
found  in  the  case  before  us. 

It  is  contended  by  counsel  for  appellant  that  railway  compan- 
ies are  liable  in  cases  like  this,  just  as  they  were  formerly,  not- 
withstanding the  acts  of  1885.  On  the  other  hand,  Aetiofi886 
it  is  contended  by  counsel  for  appellee  that,  under  — Conaiei's 
those  acts,  there  is  no  liability  on  the  part  of  railway  «»»t«»wo»i. 
<:ompanies  in  such  cases.  The  first  section  of  the  act  of  April 
8,  1885,  provides  that  owners  of  land  separated  by  the  right  of 
way  of  a  railway  company  may,  if  such  right  of  way  has  been 
acquired  by  condemnation  or  appropriation,  enter  upon  the 
.same,  and  construct  and  maintain  wagon  and  drive  ways  over 
and  across  such  right  of  way  leading  from  one  of  such  tracts  to 
another  on  opposite  sides  of  such  railway,  etc.  Section  2  pro- 
vides  that,  where  such  railroad  is  fenced  on  one  or  both  sides  at 
a  point  where  such  way  is  constructed,  such  owner  shall  erect 
and  maintain  substantial  gates  in  the  line  of  such  fence  or  fences 
across  such  way,  and  keep  the  same  securely  locked,  when  not 
in  use  by  himself  or  employees. 

Section  3  provides  that,  if  animals  are  killed  or  injured  on  the 
track  of  such  railroad  by  the  cars  or  locomotives  thereof,  the 
company  owning  and  operating  such  railroad  shall  not  be  liable 
to  pay  damages  therefor,  if  such  animals  entered  upon  the 
track  of  such  railroad  through  such  gates,  unless  it  shall  be 
proved  that  such  killing  or  injury  was  caused  by  the  negligence 
of  the  servants  of  the  company  owning  or  operating  such  rail- 
road. 

Of  sections  i,  2,  3,  and  4  of  the  act  of  April  13;  1885,  it  is  suf- 
ficient in  this  connection  to  say  that,  among  other  things,  they 
provide  generally  for  the  fencing  of  railways,  and  the  mainte- 
nance of  such  fences  by  railway  companies,  and,  in  certain  cases, 
for  such  fencing  and  maintenance  by  adjoining  land-owners  at 
the  expense  of  such  railway  companies,  and  for  the  saving  of 
rights  of  action  under  former  laws.  Section  5,  the  last  section 
of  the  act,  is  as  follows :  "  All  gates  and  bars  at  farm  crossings 
shall,  in  the  absence  of  a  contract  or  agreement  to  the  contrary, 
be  constructed  and  maintained  and  kept  closed  by  the  owner  of 
such  farm  crossing."  In  support  of  the  contention  for  the  lia- 
bility of  appellee  in  this  case,  appellant's  counsel  argue :  First, 
that  sections  2  and  3  of  the   act  of  April  8,  1885,  relate  wholly 
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to  gates  at  crossings  constructed  by  adjoining  land-owners 
under  the  power  given  by  the  first  section  of  the  act,  and 
have  no  relation  whatever  to  gates  at  crossings  constructed 
before  the  act  took  effect,  or  voluntarily  constructed  by  the  rail- 
way company  for  the  convenience  and  use  of  such  land-owners ; 
second,  that  section  5  of  the  act  of  April  13,  1885,  has  refer- 
ence also  to  gates  and  crossings  constructed  by  land-owners 
under  the  power  given  by  the  first  section  of  the  act  of  April  8, 
1885;  third,  that  the  first  section  of  that  act  is  unconstitu- 
tional ;  fourth,  that  said  sections  2,  3,  and  5  are  so  connected 
with  and  dependent  upon  that  section  that  they  must  fall  with 
it ;  and,  fifth,  that  section  5  of  the  act  of  April  13th  is  invalid^ 
because  not  within  the  title  of  the  act. 

While  the  first  two  arguments,  based  upon  a  technical  con- 
struction of  certain  words  of  the  statute,  are  not  without  plausi- 
bility, they  have  not  convinced  us  that  the  construe- 

■inwtt V**'  *^^^  ^^  ^^^  statute  contended  for  is  the  correct  one, 
On  the  contrary,  our  examination  has  led  us  to  the 
conclusion  that  counsel's  contention  cannot  be  maintained.  It 
is  a  settled  principle  that,  in  the  construction  of  statutes,  the 
intention  of  the  legislature  must  govern.  To  ascertain  that, 
the  judiciary  may  look  to  the  letter  of  the  statute;  to  the  stat- 
ute as  a  whole ;  to  the  circumstances  under  which  it  was  en- 
acted ;  to  the  old  law,  if  any ;  to  the  mischief  intended  to  be 
remedied,  and  all  like  matters ;  and  should  endeavor,  as  far  as 
practicable,  to  make  such  an  application  of  the  provisions  of  the 
statute  as  will  best  promote  the  object  of  its  enactment.  A 
construction  which  would  lead  to  an  absurdity,  or  possible  injus- 
tice or  contradiction,  or  unreasonable  result,  is  always  to  be 
avoided,  if  possible.  Middleton  v.  Greeson,  106  Ind.  18,  and 
cases  there  cited. 

It  is  conceded  in  argument  that,  prior  to  the  statutes  of  1885, 
the  land-owner  could  not  obtain  a  private  crossing  over  a  railway 
except  with  the  consent  of  the  railway  company. 
Animal!  get-  Where  such  crossings  were  allowed,  they  were  by  the 
at  priTi^  grace  of  the  company.  And  while  it  was  held  that, 
croMtngs-  as  between  the  railway  company  and  the  land-owner, 
lUbi* "^  "•*  for  whose  benefit  the  crossing  and  gates  were  allowed 
the  road  would  be  regarded  as  securely  fenced,  it  was 
held,  as  we  have  seen,  that,  as  to  other  persons,  the  company 
was  bound  at*  its  peril  to  see  that  the  gates  were  kept  closed, 
and  was  liable  to  such  persons  for  the  injury  or  killing  of  their 
animals,  which  passed  to  the  track  through  such  gates.  Lia- 
bility could  not  be  certainly  avoided,  except  by  refusing  cross- 
ings to  all  farmers.  To  allow  such  crossings  for  the  convenience 
of  adjoining  land-owners,  whose  land  was  separated  by  the  rail- 
road, was  regarded  by  the  companies  as  so  reasonable  as  not  to- 
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be  denied.  There  was  constant  contention  on  the  part  of  rail- 
way companies  that,  having  granted  such  reasonable  privilege 
to  such  land-owners,  they  should  not  be  held  liable  to  any  one 
for  the  injury  or  killing  of  animals  getting  upon  the  track 
through  the  gates  at  such  crossings  left  open  through  the  neg- 
lect of  such  land-owners.  The  argument  was  that  they  should 
not  be  convicted  and  punished  as  for  a  wrong,  when  the  priv- 
ilege granted  was  so  eminently  reasonable.  And  so  this  court, 
as  we  have  seen,  for  some  time  held. 

The  statutes  of  1885  enacted  into  a  right,  on  the  part  of  the 
land-owner  whose  land  is  separated  by  rights  of  way  of  railway 
companies,  in  certain  cases,  what  was  before  but  a  privilege  vol- 
untarily granted  by  such  companies.  Those  statutes  also  impose 
upon  such  land-owners  the  duty  of  keeping  the  gates  at  such 
crossings  closed,  and  thereby  relieve  the  railway  companies  from 
all  liability  for  the  injury  or  killing  of  animals  that  they  may 
pass  to  the  track  through  such  gates. 

Under  the  first  section  of  the  act  of  April  8th  the  right  of  the 
land-owner  to  force  a  crossing  over  the  track  is  by  the  terms  of 
the  section  limited  to  cases  where  the  right  of  way  was  or  may 
be  acquired  by  condemnation  or  appropriation  proceedings. 

Was  it  the  intention  of  the  legislature  in  the  enactment  of  the 
statutes  of  1885  that,  where  crossings  maybe  forced  over  the 
track,  railway  companies  shall  be  relieved  from  all  liability  on 
account  of  the  gates  being  left  open  by  the  land-owner  for 
whose  benefit  such  crossing  is  constructed,  and  that  they  shall 
still  be  held  liable  as  formerly  in  all  cases  where  such  crossings 
had  been,  or  may  be,  constructed  by  the  license  of  or  voluntarily 
by  railway  companies  for  the  use  and  convenience  of  such  land- 
owners ?  To  answer  this  question  in  the  aflSrmative  would  be 
to  so  construe  the  statutes  as  to  lead  to  an  unreasonable  result. 
The  result  of  such  a  construction  as  stated,  in  substance,  by 
counsel  for  appellee,  would  be  this:  (i)  Where  crossings  and 
gates  have  been  or  may  be  constructed  under  the  power  given 
by  the  first  section  of  the  act  of  April  8,  1885,  on  a  part  of  the 
right  of  way  acquired  by  condemnation  proceedings,  the  railway 
company  is  under  no  obligation  or  duty  to  keep  the  gates  closed, 
and  will  not  be  liable  to  any  one  for  the  injury  or  killing  of  ani- 
mals going  upon  the  track  at  such  gates,  unless  negligence  is 
averred  arid  proven.  (2)  If  the  crossing  and  gates  have  been 
constructed  since  the  act  of  April  8,  1885,  took  effect,  and  on  a 
part  of  the  right  of  way  acquired  otherwise  than  by  condemna- 
tion proceedings,  the  railway  company  is  bound,  as  to  all  per- 
sons except  the  land-owner  for  whose  convenience  the  crossing 
and  gates  have  been  constructed,  and  his  tenants,  to  keep  the 
gates  closed,  and  will  be  liable,  without  proof  of  negligence,  for 
the  injury  or  killing  of  animals  going  upon  the  track  through 
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such  gates.  (3)  If  the  crossing  and  gates  were  constructed 
before  the  act  of  April  8,  1885,  took  effect,  as  to  all  persons 
except  the  land-owner  for  whose  benefit  the  crossing  was  con- 
structed, and  his  tenants,  the  railway  company  is  bound  at  its 
peril  to  keep  the  gates  ciosed,  and  will  be  liable  for  the  injury 
or  killing  of  animals  going  upon  the  track  through  such  gates, 
however  the  right  of  way  may  have  been  acquired. 

Evidently,  it  was  not  the  purpose  of  the  legislature  in  the  en- 
actment of  the  statutes  to  fix  such  varying  measures  of  liability 
on  the  part  of  railway  companies  in  connection  with  farm-cross- 
ings. Whatever  room  there  might  be  for  argument  upon  the 
act  of  April  8th,  standing  alone,  section  5  of  the  act  of  April 
13th  is  broad  and  comprehensive  in  its  terms,  and  covers  all 
cases  of  farm-crossings.  To  say  that  section  imposes  upon  the 
land-owner  the  duty  of  keeping  such  gates  closed  only  as  be- 
tween himself  and  the  railway  company,  and  that  it  does  not 
relieve  the  company  from  the  duty  of  keeping  them  closed  as  to 
third  parties,  is  to  convict  the  legislature  of  the  folly  of  enacting 
what  was  the  law  already.  The  result  of  the  legislation  is,  and 
doubtless  the  purpose  of  the  legislature  in  the  enactment  of  the 
statutes  was,  to  limit  the  liability  of  railway  companies  as  con- 
nected with  farm-crossings  as  it  was  limited  by  the  case  of  Rail- 
road Co.  V.  Adkins,  supra^  and  the  cases  following  it.  This  con- 
struction of  the  statutes  establishes  what  we  think  was  the  pur- 
pose of  the  legislature — a  uniform  rule  of  liability  on  the  part 
of  railway  companies  as  connected  with  farm-crossings.  A  con- 
trary ruling  could  be  of  no  practical  and  lasting  advantage  to 
,  those  for  whose  convenience  any  of  such  crossings  may  have 
been  constructed,  nor  to  others.  If,  as  conceded,  the  crossings 
and  gates  constructed  prior  to  the  acts  of  1885,  or  across  rights 
of  way  acquired  by  means  other  than  condemnation,  were,  in 
the  absence  of  contract,  constructed  and  have  been  maintained 
under  a  mere  license  from  the  railroad  company,  or  were 
constructed  and  have  been  maintained  by  the  company  as 
a  matter  of  favor  merely,  doubtless,  in  most  cases,  the 
license  may  be  revoked,  the  favor  discontinued,  and  the 
crossing  permanently  closed  by  the  company.  Should  that 
be  done,  the  farmer  would  have  no  remedy  but  in  the  exercise 
of  the  power  given  by  the  first  section  of  the  act  of  April  8, 
1885.  And  the  exercise  of  that  power  would  bring  the  case 
clearly  within  the  provisions  of  the  acts  of  1885,  as  construed  by 
counsel  for  appellant,  and  the  railway  company  would  not  be 
liable  to  any  one  for  the  injury  or  killing  of  animals  going  upon 
the  track  through  the  gates  thus  constructed.  And  thus  railway 
companies  would  have  it  in  their  power  to  ultimately  bring 
almost  every  case  within  the  terms  of  the  acts  of  1885,  as  inter- 
preted by  appellant's  counsel.     If  it  be  said  that  there  may  be 
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some  crossings  which  have  existed  for  such  a  length  of  time  and 
under  such  circumstances  that  the  license  on  the  part  of  the 
railway  companies  has  ripened  into  an  irrevocable  right,  so  that 
they  may  be  and  are  maintained  against  the  wishes  of  the  com-, 
pany,  then  such  cases  would  be  clearly  within  the  spirit  of  the 
acts  of  1885,  as  also  ihterpreted  by  appellant's  counsel.  If,  as  in 
effect  contended,  the  exemption  from  liability  on  the  part  of 
the  railway  companies,  under  the  acts  of  1885,  as  connected  with 
farm-crossings,  exists  only  where  the  company  has  no  power  to 
prevent  such  crossings,  the  above  possible  cases  would  clearly 
fall  within  the  reason  and  spirit  of  the  exemption. 

It  is  argued,  as  before  stated,  that  section  5  of  the  act  of 
April  13th  is  invalid  because  not  embraced  in  the  title  of  the 
act.  The  title  of  the  act  is  as  follows:  "An  act  requiring  rail- 
road corporations,  and  other  persons  operating  and  controlling 
railroads,  to  fence  their  right  of  way  and  railroad  track,  and  to 
construct  barriers  and  cattle-guards  at  certain  public  roads  and 
highway  crossings,  and  to  maintain  and  keep  the  same  in  repair, 
and  prescribing  remedies  and  penalties  for  failing  to  do  so." 
Without  extending  this  opinion  in  the  way  of  argument,  we' are 
satisfied  that  the  fifth  section  of  the  act  is  so  much  a  part  of^ 
and  so  connected  with,  the  subject  expressed  in  the  title,  as  not 
to  be  open  to  the  objection  urged  by  counsel.  See  Railroad 
Co.  V,  Whiteneck,  8  Ind.  217. 

Our  conclusion  upon  the  whole  case  is  that  under  the  acts  of 
1885  neither  in  this  nor  in  similar  cases  is  the  railway  company 
liable,  in  the  absence  of  negligence,  for  the  injury  or  killing  of 
animals  going  upon  the  track  through  gates  at  farm-crossings, 
whether  those  crossings  were  constructed  prior  to  those  acts  or 
under  the  power  given  by  the  first  section  of  the  act  of  April  8, 
1885,  or  since  the  passage  of  those  acts.  This  conclusion  ren- 
ders it  unnecessary  for  us  to  decide  here  whether  or  not  the  first 
section  of  the  act  of  April  8,  1885,  is  constitutional.  It  may, 
however,  be  observed,  in  passing,  in  the  first  place,  that  section  5 
of  the  act  of  April  13,  1885,  which  of  itself  is  broad  enough  to 
exempt  railway  companies  from  liability  in  such  cases,  without 
reference  to  sections  2  and  3  of  the  act  of  April  8th,  is  not  so 
connected  with  the  first  section  of  that  act  as  to  fail  with  it,  if  it 
should  be  held  to  be  unconstitutional ;  and,  in  the  second  place, 
as  it  now  seems  to  us,  the  ^question  of  the  power  of  the  land- 
owner to  force  a  crossing  over  the  track  of  a  railway  company 
is  a  question  which  concerns  such  land-owner  and  the  railway 
company  alone.  If  a  land-owner  should  ej^ercise  the  power 
given  by  that  section,  and  construct  crossings  and  gates  as 
therein  provided,  without  question  by  the  railway  company  as 
to  the  constitutionality  of  the  section,  we  do  not  see,  as  at 
present  advised,  how  the  owners  of  animals  injured  or  killed  at 


184  PENNSYLVANIA  CO.   V.  8PAULDING. 

such  crossing  could  make  the  question.  But,  as  we  have  con- 
cluded that,  in  the  absence  of  negligence,  railway  companies  are 
not  liable  under  the  other  provisions  of  the  acts  of  1.885,  for  the 
injury  or  killing  of  animals  at  farm-crossings,  even  though  the 
crossings  may  have  been  constructed  with  their  consent  or  by 
them  and  independent  of  the  power  given  by  the  first  section 
of  the  act  of  April  8th,  the  question  of  the  constitutionality  of 
that  section  becomes  immaterial,  and  hence  we  do  not  decide  it. 
As  the  rulings  of  the  court  below  are  in  accord  with  this  opin- 
ion, the  judgment  is  affirmed,  with  costs. 

Private  Crossings— Liability  of  Companyi — Where  a  private  road  extends 
across  the  track  and  right  of  way  of  a  railroad  company  and  connects  with 
the  public  highway,  the  company  is  required  to  maintain,  across  such  pri- 
vate road,  suitable  fences,  or  provide  other  protection  against  injuries 
which  may  result  from  animals  passing  over  such  highway  through  the 
private  road  on  or  along  the  railroad  track.  Indianapolis,  P.  &  C.  K.  Co. 
V.  Thomas,  84  Ind.  194;  s.  c,  11  Am.  Sc  Eng.  R.  R.  Cas.  491  ;  Pittsburg 
Sc  L.  E.  R.  Co.  V.  Cunnington,  39  Ohio  St.  327;  s.  c,  13  Am.  &.  Eng.  R. 
R.  Cas.  529.  However,  where  a  railroad  company  has  no  right,  by  fencing 
in  its  track,  to  exclude  proprietors  from  their  private  passage  to  the  high- 
way, it  is  not  liable  under  statute  for  injury  to  sto<ik.  Croy  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  97  Ind.  126 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  608  ;  See, 
pos^,  Pennsylvania  Co.  v,  Spaulding,  next  case;  Evansville  &  T.  H.  R. 
Co.  V.  Mosier,  196. 

For  a  full  discussion  of  the  subject  of  private  crossings,  and  the  duties 
and  liabilities  of  railroad  companies  thereat,  see  7  Am.  &  Eng.  Encyc.  of 
L.,  tit.  "  Fences,"  II,  2,  (d) ;  viii,  2,  (a). 


Pennsylvania  Co. 

V. 

Spaulding. 

ijndtana  Supreme  Court,  October  12,  1888.) 

Foncos— Private  Crossings — Liability  of  Company. — If  a  land-owner, 
whose  lands  are  intersected  by  a  railroad  track,  takes  advantage  of  the 
Indiana  statute,  which  authorizes  him  of  right  to  construct  and  maintain 
crossings  across  the  railroad,  and  imposes  upon  him  the  duty  of  construct- 
ing and  maintaining  gates  thereto,  the  companies  are  not,  in  the  absence 
of  negligence,  liable  K>r  the  injuring  or  kilhng  of  cattle  at  such  crossings, 
even  though  the  cattle  may  not  have  been  the  property  of  the  land-owner, 
but  belonged  to  a  third  person. 

Same— Cattle  Guards— Obligation  to  Construct. — Under  the  said  statute, 
a  railroad  company  Is  not  bound  to  construct  and  maintain  cattle  guards 
at  private  crossings. 

Appeal  from  Circuit  Court,  Bartholomew  County. 

Action  to  recover  damages  for  the  killing  of  stock  belonging 
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to  the  plaintiff.     Defendant  appeals  from  a  judgment  for  the 
plaintiff.     The  opinion  states  the  case. 

5.  Stausifer  for  appellant. 

Webster  Dixon  for  appellee. 

ZOLLARS,  C.J. — Appellee's  animal  was  killed  upon  appellant's 
railway  by  a  train  of  its  cars,  subsequent  to  the  taking  effect  of 
the  acts  of  1885,  in  relation  to  fencing  railways.  Acts 
1885,  pp.  148,  224.     The  animal  strayed  into  a  field  ^****' 

of  one  Spurgin,  whose  land  is  separated  by  appellant's  right  of 
way.  From  there  it  passed  to  the  railway  through  a  gate  at  a 
private  farm  crossing,  constructed  for  the  use  and  benefit  of 
Spurgin,  long  before  the  passage  of  the  acts  of  1885.  After  the 
passage  and  taking  effect  of  those  acts,  the  railway  company 
neglected  to  keep  the  gates  closed,  although  it  had  knowledge 
that  they  were  left  open  by  Spurgin.  There  being  no  wing  or 
cross  fences  from  the  gates  to  th«  railway  track,  and  no  cattle 
guards  across  the  track,  the  animal  passed  along  the  right  of 
way  or  track  for  some  50  yards  from  the  place  of  entry,  and  was 
there  killed.  The  foregoing  facts  are  substantially  those  stated 
in  appellee's  complaint.  In  addition  thereto,  the  manner  in 
which  the  railway  company  acquired  its  right  of  way  in  185 1  is 
stated,  with  the  conclusion  by  the  pleader  that  it  was  not  ac- 
quired by  condemnation.  And  so,  in  the  answer  by  the  railway 
company,  the  manner  of  acquiring  the  right  of  way  is  stated, 
substantially,  as  in  the  complaint,  with  the  pleader's  conclusion 
that  it  was  by  condemnation  proceedings.  Those  matters  seem 
to  have  been  inserted  in  the  pleadings  upon  the  theory,  on  the 
part  of  appellee  at  least,  that  the  manner  in  which  the  right  of 
way  was  acquired  may  affect  the  liability  of  the  railway  com- 
pany. 

No  question  of  negligence  in  the  killing  of  the  animal  is  made. 
Appellee's  case  is  based  upon  the  ground  that,  as  the  gates 
were  left  open,  the  railway  was  not  securely  fenced, 
and  that,  therefore,  the  railway  company  is  liable  2»iedr"^"" 
under  the  statutes  in  relation  to  fencing  railroads. 
The  liability  of  the  railway  company  in  this  case,  as  in  the  re- 
cent case  of  Hunt  v.  Railroad  Co.,  ante^  176,  is  dependent  upon 
the  construction,  scope,  and  effect  to  be  given  to  the  acts  of 
April  8  and  13,  1885,  supra. 

Appellee  contends — First,  that  the  act  of  April  8th  is  applic- 
able only  where  the  private  crossing  is  over  a  right  of  way  ac- 
quired by  "  condemnation  and  appropriation ;"   (2) 
that  the   act   is   applicable   only   to   crossings   con-  ing^LiL  "" 
structed  since  it  took  effect;  (3)  that  the  purpose  of  wiitjofeom- 
the  act  was  to  enable  adjacent  land-owners,  whose  ^*"^* 
land  is  separated  by  the  railway,  to  force  a  private  crossing  over 
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the  track,  and  to  define  the  rights  and  liabilities  of  such  land* 
owner  and  railway  company  as  between  them,  and  that  it  in  na 
way  affects  the  liabilities  of  railway  companies  to  others  than 
the  persons  for  whose  convenience  such  crossings  may  be  con- 
structed and  maintained ;  (4)  that  section  5  of  the  act  of  April 
I3»  1885,  is  invalid,  because  not  embraced  in  the  title  of  the 
act.  Appellee's  counsel  further  states  his  position  thus:  "  Even 
if  the  acts  of  April  8  and  13,  1885,  as  between  the  public  and 
railway  companies,  relieve  the  company  from  all  duty  of  keep- 
ing  gates  at  private  crossings  closed,  yet  they  do  not  repeal  by 
any  implication  that  portion  of  section  4031,  Rev.  St.  1881,  un- 
der which  it  is  the  duty  of  railway  companies  to  put  cattle- 
guards  at  private  crossings.  In  other  words,  if  the  public  have, 
by  the  acts  of  1885,  lost  the  right  to  look  to  both  the  railway 
company  and  the  land-owner  to  keep  gates  at  private  crossings 
closed,  they  have  not  lost  the  right  to  demand  of  railway  com- 
panies that  cattle-guards  shall  be  placed  at  such  crossings.*' 
With  the  exception  of  the  last,  the  foregoing  questions  were 
made  and  argued  in  the  case  of  Railroad  Co.  v.  Hunt,  supra. 
Those  questions  were  examined  and  decided  in  that  case  ad- 
versely to  appellee's  contention  here.  With  the  decision  in 
that  case  we  are  satisfied,  and  need  not  repeat  what  was  there 
said.  It  remains  to  examine  the  last  position  stated  by  coun- 
sel. 

Without  determining  here  whether  or  not  any  portion  of  for- 
mer statutes  in  relation  to  fencing  railways  is  in  force,  notwith- 
standing the  acts  of  1885,  it  is  sufficient  for  the  purposes  of  this 
case  to  hold  that  it  must  be  regarded  as  an  assumption  to  say 
that  it  was  the  duty  of  railway  companies  under  section  4031, 
Rev.  St.  1 88 1,  to  construct  and  maintain  cattle-guards  at  private 
farm  crossings.  Such  an  inference  might  be  drawn  from  the 
case  of  Railroad  Co.  v.  Jones,  81  Ind.  523,  but  that  case  was  ex- 
plained and  limited  in  the  later  case  of  Railway  Co.  v.  William- 
son, 104  Ind.  154;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  203. 

It  was  there  said:  "What  was  said  in  that  case  [the  Jones 
case],  however,  as  to  the  necessity  of  having  suitable  cattle-pits 
at  an  established  crossing  of  a  railroad  track,  was  rather  of  an 
abstract  character,  and  had  a  proper  reference  more  particularly 
to  crossings  at  public  highways,  and  to  such  other  places  on  rail- 
road tracks  as  are  generally  used  as  crossings  with  the  consent 
of  the  proper  railroad  companies.**  It  was  further  said  that  in 
the  Jones  case  the  liability  of  the  railroad  company  was  placed 
upon  the  ground  that  the  gate  at  the  crossing  had  not  been 
kept  closed.  In  the  case  of  Bond  v.  Railroad  Co.,  100  Ind.  301 ; 
s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  200,  it  was  held,  in  effect,  that, 
under  the  statutes,  prior  to  those  of  1885,  which  included  sec- 
tion 4031,  Rev.  St.  1 88 1,  no  duty  rested  upon  the  railway  com- 
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panics  to  construct  wing-fences  and  cattle-guards  at  private 
farm  crossings.  Of  course  to  so  place  cattle-guards  as  to  keep 
animals  from  the  track,  at  a  private  crossing  would  be  to  des- 
troy the  crossing  for  all  purposes.  And  to  place  such  guards 
across  the  track  on  either  side  of  such  crossing  would  be  of  no 
avail  without  fences  from  the  guards  to  the  fences  on  either 
side  of  the  right  of  way.  Such  guards  and  fences  would  confine 
the  crossing  to  a  fixed  limit,  and  prevent  animals  from  straying 
along  the  track  beyond  it,  but  it  is  not  at  all  certain  that  they 
would  materially  lessen  the  liability  of  injury  or  death  to  ani- 
mals passing  through  the  open  gates.  It  is  altogether  probable 
that,  on  account  of  such  guards  and  cross*fences,  and  the  con- 
sequent want  of  means  of  escape  along  the  side  of  the  track, 
frightened  'animals  inside  the  open  gates  might  run  upon  the 
track  at  the  crossing,  and  be  there  injured  or  killed.  However 
that  might  be,  it  is  certain  that,  under  the  statutes,  prior  to  the 
acts  of  1885,  such  guards  and  cross-fences  would  not  exonerate 
the  railway  company  from  liability  for  the  injury  or  death  of 
animals  going  upon  the  track  through  gates  at  farm  crossings. 

In  the  case  of  Railway  Co.  v.  Thomas,  84  Ind.  194;  s.  c,  11 
Am.  &  Eng.  R.  R.  Cas.  491,  the  railway  company  sought  to 
protect  itself  from  liability  by  showing  that  it  had 
placed  cattle-guards  at  the  private  crossing.  The  ^„rti2e?'c»t- 
defence  was  held  to  be  insufficient.  The  ground  of  tie^ardiat 
liability  in  all  the  cases  under  those  statutes  was  the  private  erowj- 
failure  of  the  railway  company  to  maintain  a  secure  **** 
fence,  which  included  the  keeping  of  gates  at  farm  crossings 
closed,  and  not  the  want  of  cattle-guards  or  cross-fences.  Rail- 
way companies  were  held  bound  to  keep  their  rights  of  way 
securely  fenced,  and  to  thus  keep  animals  from  their  tracks.  If 
they  neglected  to  do  so,  and  animals  passed  to  the  track  through 
insecure  fences,  or  open  gates  at  farm  crossings,  and  were  there 
injured  or  killed,  the  companies  were  held  liable,  except  to  the 
owner  for  whose  benefit  the  crossing  was  maintained,  without 
any  reference  to  what  may  have  been  done  in  the  way  of  plac- 
ing cattle-guards  or  cross-fences  at  such  crossings.  The  duty  to 
fence  the  right  of  way  of  railway  companies  has  been,  and  now 
is,  a  purely  statutory  duty.  Under  former  statutes,  that  duty 
resulted  from  the  liability  imposed  by  those  statutes.  The  duty, 
therefore,  extended  to  nothing  except  what  was  necessary  to 
escape  that  liability.  That  being  so,  it  would  seem  to  follow 
that,  as  the  construction  and  maintenance  of  cattle-guards  and 
cross-fences  at  private  farm  crossings  would  not  exonerate  rail- 
way companies  from  liability  for  the  injury  or  killing  of  animals 
upon  the  track  at  such  crossings,  there  was  no  duty  resting  up- 
on them  to  construct  or  maintain  such  guards  and  fences. 

By  the  statutes  of  1885  (Acts  1885,  pp.  148,  224),  the  duty 


188  PENNSYLVANIA  00.   V.   SPAULDING. 

of  fencing  portions  of  their  tracks,  as  therein  specified,  includ- 
ing all  places  where  farm  gates  and  crossings  could  be  of  ser- 
vice to  any  one,  is  positively  enjoined  upon  railway  companies. 
As  we  have  said,  that  duty  is  purely  a  statutory  duty.  Railway 
companies  might  have  escaped,  and  may  still  escape,  the  liability 
imposed  by  the  several  statutes  by  performing  the  dirty  as  the 
statutes  required,  and  still  require,  and  they  could  not  and  can- 
not escape  it  in  any  other  way.  The  statutes  here  at  no  time 
required  cattle-guards  and  cross-fences  to  be  placed  at  private 
crossings.  They  have  been  enacted  and  construed  upon  the 
theory  that  gates  at  such  crossings  should  be  kept  closed,  so  as 
to  prevent  the  ingress  of  animals  to  the  railway  tracks ;  that, 
when  thus  closed,  there  is  no  need  of  cattle-guards  and  cross- 
fences  at  such  crossings;  and  that  the  construction  .and  main- 
tenance of  them  by  railway  companies  at  such  crossings  will  not 
^onerate  them  from  whatever  liability  there  may  be  for  the 
injuxy  and  killing  of  animals  that  gO  upon  the  track  through 
the  open  gates.  Under  the  act  of  1885,  the  duty  on  the  part  of 
railway  companies  to  fence  the  specified  portions  of  their  tracks 
does  not  result  from  the  liability  prescribed,  as  under  former 
statutes,  but  the  liability  is  fixed  for  a  neglect  of  the  duty  posi- 
tively enjoined.  Under  former  statutes  there  was  no  duty 
where  there  was  no  liability.  Under  the  acts  of  1885  there  is 
no  liability  where  there  is  no  duty.  As  already  stated,  by  those* 
acts,  the  duty  of  fencing  their  tracks  as  therein  specified  is  posi- 
tively enjoined  upon  railway  companies.  Those  acts,  however, 
transfer  from  the  railway  company,  to  the  land-owner  for  whose 
convenience  private  farm  crossings  are  maintained,  the  duty  of 
keeping  the  gates  at  such  crossings  closed.  Section  5  of  the 
acts  of  April  13,  1885,  provides  that  all  gates  and  bars  at  farm 
crossings  shall,  in  the  absence  of  a  contract  or  agreement  to  the 
contrary,  be  constructed  and  maintained  and  kept  closed  by 
the  owner  of  such  crossing.  Sections  2  and  3  of  the  act  of  April 
8,  1885,  makes  it  the  duty  of  the  land-owner,  for  whose  benefit 
the  crossing  is  maintained,  to  keep  the  gates  closed,  and  ex 
onerate  the  railway  company  from  liability,  except  where  th( 
injury  or  killing  of  animals  is  caused  by  the  negligence  of  it^ 
servants.  Those  acts  no  more  require  cattle-guards  and  cross 
fences  at  private  farm  crossings  than  did  the  former  statutes. 
It  was  not  contemplated,  in  the  passage  of  the  acts,  that  gatev 
at  such  crossings  shall  be  left  open,  although  the  duty  of  keepx 
ing  them  closed  is  transferred  from  the  railway  company  tG 
the  land-owner  for  whose  benefit  they  may  be  maintained.  If 
kept  closed,  as  it  is  contemplated  they  shall  be,  there  will  be  no 
need  of  cattle-guards  and  cross-fences  at  the  crossing.  If  left 
open  by  the  land-owner,  such  guards  and  fences  would  not  pre. 
vent  injury  to  animals  upon  the  crossing.     Cattle- guards  and 
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cross-fences  were  held  to  be  necessary  under  former  statutes, 
and  are  required  by  the  aqts  of  1885  to  be  placed  at  public 
roads  and  highway  crossings.  The  reason  of  that  requirement 
is  that,  at  such  open  and  public  crossings,  there  is  no  other  way 
of  preventing  the  ingress  of  anin^als  to  portions  of  the  railroad 
not  so  crossed  by  the  public,  and  required  to  be  fenced.  That 
reason  cannot  obtain  where  a  private  crossing  is  inclosed  by 
gates.  Upon  the  whole  case,  our  conclusion  is  that,  upon  the 
facts  pleaded,  the  railway  company  is  not  liable,  and  that,  there- 
fore, the  court  below  erred  in  overruling  the  appellant's  demur- 
rer to  appellee's  complaint. 

The  judgment  is  reversed  at  appellee's  costs,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  appel- 
lant's demurrer  to  the  complaint. 

Private  Crossings^ — As  to  private  crossings  and  the  duties  and  liabilities 
of  railroad  companies  thereat,  see,  ante^  Hunt  v.  Lake  Shore  &  M.  S.  R. 
Co.,  176,  and  note,  184;  post,  Evansville  &  T.  H.  R.  Co.  v,  Mosier,  196. 

Cattle-Guards. — In  the  absence  of  statute  there  is  no  obligation  on  the 
part  of  the  railroad  company  to  maintain  cattle-guards  (see,  anie^  note  to 
Johnson  v,  Chicago  &  N.  W.  R.  Co.,  132-134),  and  in  the  absence  of  con- 
tractor charter  01  obligations  in  respect  thereto,  such  duty  will  not  be  im- 
plied from  the  fact  that  the  company  has  constructed  them  along  the  line 
of  the  road  where  it  enters  and  leaves  cultivated  fields  unless  the  lapse  of 
tin\e  has  raised  the  presumption  of  a  grant  or  covenant.  See  Ward  v, 
•  Paducah  &  M.  R.  Co.  (Tenn.),  4  Fed.  Rep.  862.  But  where  the  statute 
imposes  upon  a  railroad  company  the  duty  to  fence  its  track,  it  also  im- 
poses upon  it  the  obligation  of  making  and  keepins^  in  repair  suitable 
cattle-guards.  See  Louisville,  N.  A.  &  C.  R.  Co.  v.  ?orter  Township,  97 
Ind.  267 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  446 ;  White  Water  R.  Co.  v, 
Bridgett,  94  Ind.  216;  s.  c,  20  Am.  &.  Eng.  R.  R.  Cas.  443;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Eby,  55  Ind.  ^67 ;  Indianapolis  &  C.  R.  Co.  v. 
Kibbey,  28  Ind.  480 ;  Indianapolis,  P.  s.  C.  R.  Co.  v,  Irish,  26  Ind.  268 ; 
New  Albany  &  S.  R.  Co.  v.  Pace,  13  Ind.  411 ;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Spair,  61  Iowa,  467 ;  Mundhenk  v.  Central  Iowa  R.  Co..  57  Iowa, 
718;  s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  463;  Missouri  Pac.  R.  Co.  v,  Man- 
son,  31  Kan.  337;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  540;  St.  Louis,  W.  & 
W.  R.  Co.  V.  Curl,  28  Kan.  622 ;  s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  4^8  ; 
Union  Pac.  R.  Co.  v,  Harris,  28  Kan.  206;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas. 
431 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Shoemaker,  27  Kan.  677 ;  s.  c,  11  Am. 
&  Eng.  R.  R.  Cas.  379 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Sharp,  27  Kan.  134; 
s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  595 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Edwards, 
26  Kan.  72 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  547 ;  Watier  v,  Chic^o,  St.  P. 
M.  &  O.  R.  Co.,  31  Minn.  97 ;  s.  c,  13  Am.  &  Eng.  .R.  R.  Cas.  582  ;  Clary 
V.  Burlington  &  M.  R.  Co.,  14  Neb.  232 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas. 
493;  Fremont,  E.  &  M.  V.  R.  Co.  v.  Lamb,  11  Neb.  592;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  367;  Railroad  Co.  v.  Newbrander,  40  Ohio  St.  15;  s.  c, 
II  Am.  &  Eng.  R.  R.  Cas.  480 ;  Lake  Shore  &  M.  S.  R.  Co.  v,  Sharpe,  38 
Ohio  St.  150;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  543 ;  Texas  &  St.  L.  R.  Co. 
V.  Young,  60  Tex.  201 ;  s.  c,  13  Am.  &  Eng.  R.  K.  Cas.  544;  Dunnigan  v, 
Chicago  &  N.  W.  R.  Co..  18  Wis.  28. 

In  Streets  of  Towns  and  V III agesi— Where  cattle-guards  can  be  con- 
structed in  the  streets  of  a  town  or  village  without  interfering  with  ordi- 
nary traffic,  the  company  is  required  to  construct  and  maintain  them.    See 
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Indianapolis,  P.  &  C.  R.  Co.  v,  Lindley.  75  Ind.  426;  s.  c,  14  Am.  &  Eng. 
R.  R.  Cas.  495 ;  Toledo,  W.  &  W.  R.  Co.  v.  Owen.  43  Ind.  405  ;  Jefferson- 
ville.  M.  &  1.  R.  Co.  v.  Parkhurst,  34  Ind.  501 ;  Toledo,  W.  &  W.  R.  Co. 
V.  Howell.  38  Ind.  447;  Madison  &  I.  R.  Co.  z/.  Kane.  11  Ind.  375;  Flint 
&  P.  M.  R.  Co.  V.  Lull,  28  Mich.  510;  Tracy  v.  Troy  &  B.  R.Co.,  38  N.  Y. 
433 ;  Bradley  v,  Buffalo,  N.  Y.  &  E.  R.  Co.,  34  N.  Y.  427 ;  Brace  v.  New 
York  C.  R.  Co.,  27  N.  Y.  269;  Cleveland  &  P.  R.  Co.  v,  McConnell,  26 
Ohio  St.  57 ;  Hayes  v.  Michigan  C.  R.  Co.,  11 1  U.  S.  228 ;  bk.  28,  L.  ed. 
410 ;  s.  c,  15  Am.  &  Eng.  R.  K.  Cas.  394. 

In  those  cases,  however,  where  such  constructions  would  interfere  with 
or  impede  the  free  use  of  the  streets  by  the  public,  the  railroad  company 
is  not  required  to  maintain  them.  See  Peoria,  P.  &J.  R.  Co.  v.  Barton, 
80  111.  72 ;  Towns  v.  Cheshire  R.  Co.,  21  N.  H.  363;  Parker  v.  Rensselaer 
&  S.  R.  Co.,  16  Barb.  (N.  Y.)  315;  Vanderker  v,  Rensselaer  &  S.  R.  Co., 
13  Barb.  (N.  Y.)  390;  Crawford  v.  New  York  C.  R.  Co..  18  Hun  (N.  Y.). 
100 ;  Halloran  v.  New  York  R.  Co.,  2  E.  D.  Smith  (N.  Y.)  257. 

For  full  discussion  of  the  obligation  of  railways  to  construct  and  main- 
tain cattle-guards  at  crossings  and  in  cities,  see  7  Am.  &  Eng.  Encyc.  of 
L.,  tit.  Fences,  II,  2,  (d),  iii. 
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(Kansas  Supreme  Court,  June  9,  1888.) 

Opinion  Evidence— Non-experts — Competence! — Witnesses  not  shown 
to  be  experts  may,  nevertheless,  testify  to  facts,  although  such  facts  appear 
to  be  opinions  or  conclusions  of  facts,  if  the  subject-matter  to  which  their 
testimony  relates  cannot  be  reproduced  or  described  to  the  jury  as  it 
appearea  to  the  witnesses  at  the  time  of  its  occurrence,  and  such  opinions 
are  founded  upon  facts  such  as  men  in  general  are  capable  of  compre- 
hending and  understanding. 

Killing  Stock — Crossings — Duty  of  Company. — Where  a  railroad  is  con- 
structed across  a  public  highway,  it  is  the  duty  of  the  railroad  company  to 
construct  road  crossings  and  approaches  thereto,  so  as  not  to  ma- 
terially impair  its  usefulness ;  and  where  stock  are  killed  at  such  public 
road  crossing,  which  injury  is  claimed  to  be  caused  by  reason  of  a  de- 
fective crossing,  and  the  court  instructs  the  jury  that  it  is  the  duty  of  the 
company  to  construct  good,  sufficient,  and  safe  crossings,  held,  such  in- 
struction not  error. 

Instructions — Evidence — Prejudicial  Error. — Where  evidence  at  atrial  is 
admitted,  upon  which  instructions  are  given  to  the  jury,  both  evidence 
and  instructions  bemg  competent  if  founded  upon  proper  pleadings,  but 
such  issue  not  being  raised  by  the  pleadings,  held,  such  evidence  and  in- 
structions erroneous ;  but  further  held,  that  where  from  the  whole  record 
such  evidence  and  instructions  do  not  seem  to  have  influenced  or  af- 
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fected  the  verdict,  such  error  is  not  sufficient  to  require  a  reversal  of  the 
case. 

Error  to  District  Court,  Lyon  County. 

Action  by  Adam  Miller  against  the  Atchison,  Topeka  & 
Santa  F6  R.  Co.  to  recover  the  value  of  certain  cattle  killed  by 
the  defendant  in  the  operation  of  its  trains.  Defendant  brings 
error  to  review  a  judgment  for  plaintiff. 

Geo.  R.  Pecky  A.  A,  Hurdy  and  C.  N.  Sterryiox  plaintiff  in 
error. 

Cunningham  6r  McCarthy  for  defendant  in  error. 

Clogston,  C. — ^This  was  an  action  to  recover  for  the  loss  of 
three  head  of  cattle  killed  by  the  defendant  in  the  operation  of 
its  road.  The  injury  complained  of  occurred  on  a  highway 
where  it  crossed  the  defendant's  track,  the  land  on  either  side 
of  the  highway  and  the  railroad  being  fenced.  The 
only  controversy  is  as  to  the  liability  of  the  company 
for  the  killing  of  one  heifer,  no  error  being  alleged  as  to  the  re- 
covery for  the  other  two  animals.  The  record  shows  that  on 
August  7,  1884,  the  west-bound  passenger  train  of  the  defend- 
ant ran  into  a  herd  of  cattle  belonging  to  the  plaintiff,  and 
knocked  one  heifer  off  the  track,  from  which  injury  she  died. 
The  negligence  sought  to  be  shown  against  the  railroad  com- 
pany was:  First,  that  no  whistle  was  sounded  at  the  whistling- 
post,  80  rods  east  of  the  crossing ;  second,  that  no  attempt  was 
made  to  stop  the  train  after  the  heifer  went  upon  the  track ; 
third,  that  the  approaches  to  the  crossing  were  improperly 
constructed  by  making  the  roadway  too  narrow,  and  that  the 
cattle-guards  were  placed  in  the  road-way,  thereby  reducing  the 
width  of  the  crossing,  and  making  said  roadway  and  crossing 
more  difficult  of  passage  for  the  plaintiff's  cattle.  The  injury 
complained  of  was  witnessed  by  two  persons,  a  Mr.  Mason  and 
a  Mrs.  Jennings,  both  of  them  being  about  a  quarter  of  a  mile 
from  the  crossing.  These  witnesses  testified  that  the  whistle 
was  not  sounded,  and  that  they  were  satisfied  that  it  was  not ; 
that  they  were  in  a  position  to  have  heard  it  if  it  had  been 
sounded.  This  evidence  was  admitted  over  the  objection  of 
the  defendant.  Defendant  now  insists  that  this  evidence  was 
erroneously  admitted,  for  the  reason  that  it  called  for  the 
opinions  of  the  witnesses,  or  conclusions,  and  not  opinion  evi- 
facts ;  that  where  once  the  situation  of  the  parties  is  J™^^^^,^. 
shown,  the  distance  and  surrounding  circumstances,  pet«n«j. 
it  is  then  for  the  jury  to  determine  whether. or  not  the  witnesses 
could  have  heard  any  whistle  if  one  had  been  sounded.  Nu- 
merous authorities  have  been  cited  to  support  this  theory,  but 
upon  examination  we  are  of  the  opinion  that  they  are  not  appli- 
cable to  the  facts  of  this  case.    The  testimony  objected  to,  in 
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our  opinion,  is  more  in  the  statements  of  the  facts  than  in  the 
opinion  of  the  witnesses.  It  is  true  that  these  facts  are  based 
upon  the  judgment  and  observation  of  the  witnesses,  but  they 
are  such  observations  as  are  made  by  men  of  ordinary  intelli- 
gence, without  any  special  knowledge,  learning,  or  skill.  But 
even  if  it  was  the  opinion  of  the  witness,  and  not  a  fact  about 
which  he  was  testifying,  still  we  think  it  was  such  an  opinion 
as  falls  within  the  exception  of  the  general  rule.  The  very 
nature  of  the  circumstances  about  which  they  were  testifying, 
with  the  surroundings,  condition  of  the  atmosphere,  wind, 
organs  of  hearing,  obstructions,  and  a  host  of  other  incidents 
that  could  not  be  portrayed  to  a  jury  in  such  a  manner  as  to 
enable  them  to  draw  a  conclusion  from  the  facts.  It  was  said 
in  Com.  v.  Sturtivant,  117  Mass.  133:  "The  exception  to  the 
general  rule  that  witnesses  cannot  give  opinions,  is  not  confined 
to  the  evidence  of  experts  testifying  on  subjects  requiring 
special  knowledge,  skill,  or  learning,  but  includes  the  evidence 
of  common  observers,  testifying  to  the  results  of  their  observa- 
tion made  at  the  time  in  regard  to  common  appearances  or 
facts,  and  a  condition  of  things  which  cannot  be  reproduced 
and  made  palpable  to  a  jury."  So,  also,  in  State  v.  Shinbom, 
46  N.  H.  501,  it  was  held  to  be  **  admissible  on  the  ground  that 
it  came  within  that  class  of  cases  where  evidence  is  received 
from  necessity,  arising  from  the  impossibility  of  stating  those 
minute  characteristics  of  appearance,  sound,  and  the  like,  which, 
nevertheless,  may  lead  the  mind  to  a  satisfactory  conclusion, 
and  be  reasonably  reliable  in  judicial  investigations."  This 
court  also  has  held,  in  City  of  Parsons  v,  Lindsay,  26  Kan.  432, 
that  "  there  are  also  some  exceptions,  seemingly  founded  upon 
convenience  or  necessity,  and  relating  to  such  matters  as  in- 
volve magnitudes  or  quantities,  or  portions  of  time,  space, 
motion,  gravitation,  or  value,  and  such  as  involve  the  condition 
or  appearance  of  objects,  as  observed  by  the  witness,  and  mat- 
ters which,  from  their  limitless  details,  and  the  infirmity  of 
language  and  memory,  cannot  well  be  stated  by  the  witness, 
except  in  the  form  of  an  opinion."  See  also  Parker  v.  Steam- 
boat Co.,  109  Mass.  449;  States/.  Knapp,  45  N.  H.  148;  Camp- 
bell V.  State,  23  Ala.  44;  Abb.  Tr.  Ev.  587.  In  the  admission 
of  this  evidence  we  see  no  error. 

The  second  objection  urged  is  to  the  instruction  of  the  court, 

which  instruction  is  as  follows  :  It  is  the  duty  of  the  company  to 

furnish  employees  with  good  and  sufficient  appliances 

— Dlt^ofeoiB-  *^  ^^^  ^^^^  operation  of  their  trains,  and  a  failure  to 
pan/  ai  to  ap-  f urnish  their  trains  with  adequate  appliances  is  neg- 
piiaaeMaad  Hgence  upon  the  part  of  the  company  ;  but  the  omis- 
eroM  Bgs.  gj^j^  ^^  j^  g^  would  make  no  difference  in  a  case  like 
this,  if  the  accident  complained  of  could  not  have  been  prevented 
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even  with  the  best  appliances.  This  instruction  was  founded 
upon  the  evidence  given  by  the  engineer,  who  was  in  charge  of 
the  engine  at  the  time  of  the  injury  complained  of.  He  testified 
that  the  air-hole  was  blown  off,  and  for  that  reason  he  was  un- 
able to  use  the  air-brakes  in  attempting  to  stop  the  train,  and 
that  they  could  only  use  the  ordinary  brakes  of  the  train,  which 
required  a  longer  time  to  bring  the  train  to  a  stop  than  if  air- 
brakes were  used.  But  this  witness,  in  addition,  testified  that  if 
the  train  had  been  equipped  with  the  best  air-brakes  and  appli- 
ances it  would  have  been  impossible  for  him  to  have  stopped  the 
train  in  time  to  prevent  the  injury.  This  witness  was  the  only 
one  who  testified  to  any  defect  in  the  engine  or  brakes,  and 
there  was  no  evidence  to  contradict  his  testimony ;  therefore, 
while  perhaps  the  bill  of  particulars  was  not  broad  enough  to 
have  warranted  the  evidence  or  the  instruction  given  by  the 
court,  where  the  evidence  upon  which  the  instruction  was  given 
is  not  disputed  or  contradicted,  we  cannot  see  how  this  evidence 
or  instruction  could  in  any  manner  prejudice  the  defendant  with 
the  jury.  The  court  also  instructed  the  jury  that  "  it  is  made 
the  duty — made  so  by  statute — of  the  railroad  company  to  con- 
struct good  and  sufKcient  and  safe  crossings  at  all  points  where 
a  railroad  crosses  a  highway."  This  was  complained  of  for  the 
reason,  as  urged  by  the  defendant,  that  it  was  imposing  a  duty 
upon  the  company  not  imposed  upon  it  by  any  statute  or 
regulation  in  force  in  this  State.  The  statute  makes  it  the  duty 
of  a  railroad  company  to  restore  the  highway  intersected  by  its 
railroad  to  its  former  state,  or  to  such  a  state  as  to  not  unneces- 
sarily impair  its  usefulness.  Section  47,  c.  23,  Comp.  Laws  1885. 
Other  statutes  require  railroad  companies  at  all  crossings  of  pub- 
lic roads  to  construct  and  keep  in  repair  a  good  and  sufficient 
crossing  by  securing  on  each  side  of  the  rails  a  board  not  less 
than  12  feet  long,  not  less  than  10  inches  wide,  and  2  inches 
thick,  and  fill  the  place  with  gravel  and  stone.  The  evidence 
shows  that  at  the  point  of  this  crossing  the  track  was  some  8  or 
10  feet  above  the  level  of  the  surrounding  lands,  and  that 
the  approaches  to  the  crossing  were  about  8  feet  wide,  and 
that  the  cattle-guards  were  placed  some  distance  in  the  road, 
both  to  the  east  and  west  of  the  crossing,  making  the  cross-way 
much  narrower  than  that  of  the  public  road.  The  engineer  tes- 
tified that  the  cattle  killed  were  not  seen  by  him  until  just  as 
the  engine  reached  the  crossing,  when  they  went  upon  the  track, 
and  that  the  reason  why  he  could  not  see  the  cattle  was  that 
they  were  hid  by  the  embankment  made  by  the  approach  to  the 
road.  Other  witnesses  testified  that  quite  a  number  of  cattle 
were  on  the  track  for  some  time  before  the  train  reached  the 
crossing.  The  evidence  was  that  the  cattle  were  crossing  from 
one  side  of  the  track  to  the  other.  The  width  of  the  crossing, 
85  A.  &  E.  R.  R.  Cas.— 18 
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the  distance  between  cattle-guards,  the  nature  of  the  embank- 
ments, were  all  given  to  the  jury ;  and  while  the  language  of  the 
instruction  followed  a  statute  that  has  been  held  by  this 
court  to  be  unconstitutional,  yet  the  duty  imposed  upon  the 
defendant  was  to  construct  at  least  a  reasonably  safe  cross- 
ing. If  they  failed  in  this,  and  the  general  usefulness  of  the 
highway  was  impaired,  and  by  reason  of  its  impaired  usefulness 
the  cattle  were  prevented  from  crossing  as  readily  as  they  other- 
wise would,  the  defendant  would  be  liable.  This  question,  we 
think,  was  properly  submitted  to  the  jury.  And  even  if  we  are 
mistaken  in  this,  yet  the  evidence  in  this  case  shows  such  other 
negligence  on  the  part  of  the  defendant,  such  as  failing  to  whistle 
at  the  whistling  post,  80  rods  east  of  the  crossing,  the  fact  that 
the  cattle-guards  were  in  the  road,  and  thereby  obstructed  a 
part  of  the  public  highway,  would  have  warranted  the  jury  in 
their  verdict,  independent  of  the  question  as  to  the  condition  of 
the  approaches  to  the  crossing.  For  these  reasons  we  do  not 
believe  that  the  judgment  ought  to  be  disturbed,  even  if  the  in- 
structions of  the  court  in  the  last  respect  were  somewhat  erro- 
neous. It  is  therefore  recommended  that  the  judgment  of  the 
court  below  be  affirmed. 

Per  Curiam. — It  is  so  ordered  ;  all  the  justices  concurring. 

Killing  Stocic — Evidences— See,  a^/^,  Union  Pac.  R.  Co.  v»  Blum,  119,  and 
note,  121. 

Pubiic  Crossings. — For  full  discussion  of  the  question  of  the  liability  of 
railway  companies  for  killing  animals  at  public  crossings,  see  7  Am.  Sl 
Eng.  Encyc.  of  L..  tit. "  Fences."  II,  2,  (d),  VIII,  i,  (^). 

Opinion-evidence. — For  a  discussion  of  the  question  of  the  admissibility 
of  opinion-evidence,  stt,post,  Texas  &  Pac.  R.  Co.z^.  Virginia  Ranch,  Land 
&  Cattle  Co. 


V^AIT 

V. 

Burlington,  Cedar  Rapids  and  Northern  R.  Co.        i 

(Iowa  Supreme  Court,  March  12,  1888.) 

Kililng  Stocic — Open  Gate— Negligence— Province  of  Juryi— In  an  action 
to  recover  double  damages  for  the  killing  of  stock,  if  the  evidence  tends 
to  show  that  the  stock  passed  through  a  gate  in  the  railroad  fence,  which 
had  been  open  for  about  thirty-six  hours  before  the  accident,  what  consti- 
tutes the  proper  exercise  of  care,  and  whether  a  failure  to  inspect  the  gate 
for  three  or  four  days  or  for  a  longer  or  shorter  time  is  negligence,  or 
whether  the  gate  bemg  open  for  thirty-six  hours,  will  raise  a  presumption 
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of  negligence  against  the  company,  are  matters  for  the  determination  of 
the  jury. 

Appeal  from  District  Court,  Keokuk  County. 

Action  by  W.  H.  Wait  against  the  Burlington,  Cedar  Rapids 
&  Northern  R.  Co.  to  recover  double  damages  for  the  killing  of 
■certain  colts  belonging  to  the  plaintiff.  Defendant  appeals  from 
a  verdict  and  judgment  for  the  plaintiff.  The  case  is  stated  in 
the  opinion. 

S.  K.  Tracy  and  Boal  &  Jackson  for  appellant. 

MacKey  &r  Fonda  and  (7.  5.  Woodin  for  appellee. 

Beck,  J. — i.  The  evidence  presented  in  the  abstract  shows 
that  the  plaintiff's  colts,  killed  by  defendant's  train,  escaped  and 
went  upon  defendant's  railroad  track.  There  is  evidence  tend- 
ing to  show  that  they  passed  through  a  gate  in  the  ^^^ 
railroad  fence  which  appears  to  have  been  open  at 
the  time,  and  that  it  had  been  open  for  about  36  hours  before 
the  accident,  which  occurred  early  in  the  morning,  or  latter  part 
of  the  night.  The  testimony  also  tends  to  show  that  the  gate 
was  not  known  to  be  closed  for  several  days  prior  to  the  acci- 
dent, and  that  the  section  hands  in  charge  of  the  road  at  that 
place  were  not  required  to  pass  over  it  more  frequently  than 
once  a  week,  and  their  custom  was  to  pass  over  it  no  oftener. 

2.  It  is  insisted  by  defendant's  counsel  that  as  there  was  no 
proof  tending  to  show  actual  knowledge  on  the  part  of  defen- 
dant that  the  gate  was  open,  the  evidence  fails  to  op«ii  ^ftte— 
support  the  verdict.  It  is  also  insisted  by  counsel  PwTiBce  of 
that  the  gate  was  not  shown  by  the  evidence  to  have  ^■■■^* 
been  open  for  a  length  of  time  which  would  raise  a  presump- 
tion that  it  was  known  to  the  defendant.  The  defendant  was 
required  to  exercise  due  care  to  keep  its  gate  closed,  and  to  ob- 
tain knowledge  of  its  condition, — that  is,  whether  it  was  closed 
or  open.  If  it  failed  to  exercise  such  care,  and  through  its 
negligence  remained  ignorant  of  the  fact  that  the  gate  was  open, 
it  will  be  chargeable  as  having  knowledge  of  that  fact,  which  due 
care  would  have  given  it.  Now,  what  constitutes  the  proper 
exercise  of  care,  and  whether  a  failure  to  inspect  the  gate  for 
three  or  four  days,  or  for  a  longer  or  shorter  time,  is  negli- 
gence, or  whether  the  gate's  being  open  for  36  hours  will  raise  a 
presumption  of  negligence  against  defendant,  and  charge  it  with 
the  knowledge  that  the  gate  was  open,  are  matters  for  the  deter- 
mination of  the  jury.  Perry  v.  Railway  Co.,  36  Iowa,  102 ;  Bell 
"v.  Railway  Co.,  64  Iowa,  321,20  N.  W.  Rep.  456.  It  was  the 
duty  01  defendant  to  close  the  gate  after  gaining  knowledge  that 
it  was  open,  whether  it  was  left  open  by  defendant's  employees 
or  by  others.  Aylesworth  v.  Railway  Co.,  30  Iowa,  459;  Perry 
^  Railway  Co.,  supra  ;  Davis  v.  Railway  Co.,  40  Iowa,  292.    The 
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district  court  rightly  submitted  the  questions  in  the  case  in- 
volving defendant's  liability  upon  all  the  facts  disclosed  by  the 
evidence  to  the  determination  of  the  jury. 

3.  The  jury  were  instructed  in  harmony  with  the  doctrines  we 
have  stated,  and  instructions  refused  were  in  conflict  therewith. 
There  was  no  error  in  giving  and  refusing  the  instructions. 

These  views  dispose  of  all  questions  in  the  case.'  The  judg- 
ment of  the  district  court  is  afKrmed. 

Killing  Stocic— Gates  in  Fencesi — For  a  full  discussion  of  the  liability  of 
railway  companies  for  injuries  to  stock  resulting  from  negligently  leaving 
open  or  untastened  gates  in  railway  fences,  see,  ante,  Payne  v,  Kansas 
City,  St.  J.  &C.  B.  R.  Co.,  113,  and  note,  117-119. 
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V. 

MOSIER. 

(Indiana  Supreme  Court,  May  \\,  1888.) 

Fences— Private  Crossing— Gate—Duty  of  Company. — Although  a  raiU 
road  company  has  erected  a  gate  and  constructed  a  private  crossing  for 
the  convenience  of  the  land-owners,  it  is  under  no  obligation  either  by 
statute  or  from  an  implied  contract  to  keep  the  gate  in  proper  repair  or 
to  keep  it  closed. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  to  recover  damages  for  the  killing  of  two  colts.  The 
opinion  states  the  case. 

Asa  Igleharty  John  E.  Iglehart,  and  Edwin  Taylor  for  appel- 
lant. 

Thomas  R.  Cobb  and  Orlando  H,  Cobb  for  appellee. 

Mitchell,  Ch.  J. — Hosier  recovered  judgment  against  the 
appellant  railroad  company  for  the  value  of  two  colts  killed  by 
the  company's  cars  on  its  track,  upon  which  the  ani- 
^^^^  mals  entered   on   the   morning  of  the  22d  day  of 

August,  1883.  The  evidence  shows,  without  dispute,  that  the 
animals  escaped  from  the  inclosure  in  which  they  were  pastur- 
ing, through  a  gate  at  a  private  crossing,  which  led  from  a  pub- 
lic highway  over  the  company's  right  of  way  and  track'to  some 
inclosed  pasture  lands.  The  inclosure  embraced  a  tract  of  land 
comprising  135  acres,  which,  although  owned  in  separate  parcels 
by  the  plaintiff  and  four  others,  was  surrounded  by  a  common 
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fence,  and  was  used  as  a  common  pasture  by  the  several  own- 
ers. There  were  two  private  crossings  leading  over  the  com- 
pany's right  of  way  to  the  pasture, — one  at  the  north,  and  the 
other  at  the  south,  end  of  the  tract.  The  plaintiff  habitually 
used  the  south  gate,  but,  on  the  occasion  in  question,  his  ani- 
mals passed  out  through  the  north  gate,  on  to  the  railway 
track. 

The  company  erected  and  maintained  the  gates  at  the  cross- 
ings, and,  when  the  gates  were  closed  and  properly  fastened, 
the  ro;ad  was  securely  fenced.  The  fastening  on  the  north  gate 
had  become  so  far  defective  that,  unless  adjusted  with  care  by 
persons  passing  through,  the  gate  was  liable  to  be  blown  open, 
or  it  might  be  opened  by  animals  coming  in  contact  with  it. 
This  was  known  to  at  least  one  of  the  land-owners,  but  it  does 
not  appear  to  have  been  known  to  the  company  or  its  agents ; 
the  crossings  having  been  used,  so  far  as  appears,  exclusively  by 
the  owners  of  the  pasture  land. 

There  was  no  evidence  tending  to  show  the  agreement  un- 
der which  the  gates  had  been  erected,  nor  did  it  appear  that 
the  company  had  agreed  with  the  land-owners  to  keep  the  gates 
shut,  or  maintain  them  in  repair.  The  section  foreman,  whose 
duty  it  was  to  pass  over  and  keep  that  portion  of  the  track  and 
the  adjacent  fences  in  repair,  observed  the  condition  of  the 
gates  the  evening  before  the  animals  were  injured.  He  saw 
that  the  north  gate  was  slightly  sagged,  as  it  had  been  for  some 
time  before,  but  it  was  then  closed,  and  apparently  in  a  safe 
condition. 

Relevant  to  the  evidence  as  thus  summarized,  the  court 
charged  the  jury  substantially  that,  if  they  found  from  the  evi- 
dence that  the  gate,  through  which  the  animals  escaped,  was 
kept  up  for  the  convenience  and  benefit  of  the  several  land- 
owners, or  some  of  them,  in  using  a  private  crossing  over  the 
j<ailroad  from  the  pasture  to  the  public  highway,  and  if  they 
should  further  find  that,  with  reasonable  care  in  securing  the 
fastening  of  the  gate  when  shutting  it,  the  gate  was  sufficient 
to  prevent  the  escape  of  stock,  and  was  usually  kept  closed, 
then  their  verdict  should  be  for  the  defendant.  In  this  instruc- 
tion the  court  presented  to  the  jury  the  theory  or  condition  up- 
on which  they  might  exonerate  the  defendant  from  liability. 

They  were  instructed,  in  effect,  that  although  the  gate  may 
have  been  erected  for  the  convenience  and  benefit  of  the  land- 
owners, yet,  under  the  law,  the  exoneration  of  the 
railway  company  depended  upon  whether  or  not  it  i^ntjofoom. 
had  provided  the  gate  with  such  fastening  as  would,  Jt  prit»t« 
with  reasonable  care,  be  adjusted  so  as  to  make  it  erMsUv. 
secure,  or  whether  or  not  the  company  usually  kept 
the  gate  closed.  The  charge  was  capable  of  no  other  construction, 
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and  must  have  been  so  understood  by  the  jury.  This  statement 
of  the  law  was  inaccurate,  and  it  must  have  misled  the  jury  to 
the  injury  of  the  appellant.  Upon  the  former  appeal  of  this 
case,  Evansville  &  T.  H.  R.  Co.  v.  Mosier,  loi  Ind.  597 ;  s.  c, 
22  Am.  &  Eng.  R.  R.  Cas.  569,  the  rule  governing^  cases  of  this 
class  was  stated  qxplicity,  to  the  effect,  that  **  the  duty  to  fence 
is  not  owing  to  one  who  has  undertaken  to  maintain  the  fence, 
nor  to  one  for  whose  benefit  the  private  crossing  is  maintained." 

Persons  for  whose  convenience  railroad  companies  erect  or 
maintain  gates  at  private  crossings,  assume  the  risk  of  all  in- 
creased danger  to  their  property  which  may  result  from  having 
gates. instead  of  fences.  Wabash  R.  Co.  v.  Williamson,  104  Ind. 
154;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  203 ;  Bond  v.  Evansville 
&  T.  H.  R.  Co.,  100  Ind.  301  ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas. 
608. 

The  land-owner  for  whose  benefit  a  private  crossing  is  main- 
tained, and  who  is  supposed  to  be  fully  cognizant  of  the  condi- 
tion of  the  gates  and  of  the  uses  to  which  it  is  put,  must  there- 
fore, as  between  himself  and  the  company,  see  to  it  that  the 
gate  is  in  proper  condition,  and  that  it  iis  kept  closed.  He  has 
no  right  to  expect  that  the  railroad  company,  unless  it  has  ex- 
pressly contracted  to  do  so,  will  erect  gates  for  his  ex  elusive 
use,  and  also  keep  watch  over  them  and  keep  them  closed, 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Goodbar,  102  Ind.  596 ;  Fort 
Wayne,  C.  &  L.  R.  Co.  v.  Woodward,  112  Ind.  118;  s.  c,  31 
Am.  &  Eng.  R.  R.  Cas.  546. 

In  respect  to  the  appellant's  insistance  that  the  evidence  does 
not  sustain  the  verdict,  it  is  sufficient  to  say  it  has  not  been 
pointed  out  to  us,  nor  are  we  able  to  discover  wherein  the  evi- 
dence  is  in  any  manner  substantially  different  from  what  it  was 
when  the  case  was  appealed  before.  We  were  constrained  to- 
reverse  the  judgment  then  for  want  of  sufficient  evidence.  We 
should  necessarilly  arrive  at  the  Same  conclusion  again  were  we 
not  compelled  to  reverse  for  the  error  in  giving  the  instruction 
above  mentioned. 

It  is  contended  that,  because  the  railroad  company  erected 
the  gates  and  constructed  the  crossing  some  fifteen  years  ago, 
it  impliedly  came  under  a  contract  to  maintain  the  gates  in  re- 
pair and  closed  as  if  they  had  not  been' erected  for  the  ap- 
pellee's convenience.  We  do  not  assent  to  this  view.  The  evi- 
dence shows  nothing  more  than  that  the  crossings  and  gates 
were  constructed  by  the  railroad  company,  and  that  they  were 
used  exclusively  by  the  owners  of  the  land.  It  cannot  be  im- 
plied that  the  railroad  company  came  under  an  obligation  to 
keep  the  gates  closed. 

The  only  answer  filed  by  the  railroad  company  in  the  court 
below,  was  the  general  denial.     The  appellee  now  contends  that 
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the  defence  that  the  animals  entered  upon  the  railroad  track 
through  a  gate  at  a  private  crossing  was  a  special  defence,  and 
that  the  evidence  in  relation  to  that  matter  was  not  admissible 
under  the  general  denial.  We  are  asked  to  determine  whether, 
under  the  issues,  the  evidence  was  properly  admitted.  It  is  .suf- 
ficient to  say,  in  respect  to  this  matter,  that,  although  the  ap- 
pellee objected  to  the  evidence,  it  was  admitted,  and  there 
being  no  cross-error  assigned,  no  question  in  relation  thereto  is 
presented  by  the  record. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  appellant's  motion  for  a  new  trial. 

Private  Crossings. — See»  for  a  full  discussion  of  the  liability  of  railways 
at  private  crossings,  ante.  Hunt  v.  Lake  Shore  &  M.  S.  R.  Co.,  176 ;  Penn- 
sylvania Co.  V.  Spalding,  184,  and  note  189. 

Gate  in  Railway  Fencei — Regarding  ^te  in  railway  fences,  and  the 
liabilities  of  railroad  companies  regarding,  see,  ante,  Payne  v,  Kansas 
City,  St,  J.  &  C.  B.  R.  Co.,  113,  and  note  11 7-1 19. 


Kentucky  Central  R.  Co. 

V. 

Kinney. 

{Kentucky  Court  of  Appeals,  April  28,  1888.) 

Killing  Stock — Limitation  of  Action — Charters. — A  railroad  was  con- 
structed under  a  charter  which  contained  no  special  limitation  of  actions 
against  it.  Thereafter  it  was  acquired  by  another  company,  whose  charter 
prescribed  a  limitation  of  actions  for  injuries  to  live-stock  of  six  months. 
Subsequently  a  third  company  acquired  the  road.  In  an  action  to  re- 
cover damages  for  the  killing  of  live-stock,  held  that  in  the  absence  of 
evidence  showing  the  manner  in  which  the  company  in  possession  ac- 
quired title,  it  must  be  presumed  that  it  was  operating  the  road  under  the 
charter  of  thecompanv  by  which  it  was  constructed,  and  that  therefore  the 
limitation  of  six  months,  prescribed  by  the  charter  of  the  second  company, 
did  not  apply. 

Appeal  from  Circuit  Court,  Bourbon  County. 

Action  by  William  Kinney  against  the  Kentucky  Central  R. 
Co.  to  recover  damages  for  the  killing  of  a  cow  belonging 
to  the  plaintiff.  The  railroad  upon  which  the  cow  was  killed 
had  been  constructed  and  operated  by  the  Maysville  and  Lex- 
ington R.  Co.,  but  at  the  time  of  the  injury  was  operated  and 
controlled  by  the  defendant  company.  The  defendant  was  so 
operating  the  road  as  successor  to  the  Covington  &  Lexington 
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R.  Co.,  and  the  charter  of  the  latter  company  contained  a  provision 
which  required  that  all  actions  for  injuries  to  live-stock  should  be 
brought  within  six  months  after  the  injuries.  The  defendant 
company  pleaded  this  provision  in  defence,  but  the  court  held 
that  the  road  was  being  operated  under  the  charter  of  the  Mays- 
ville  &  Lexington  R.  Co.,  and  accordingly  rendered  judgment 
for  the  plaintiff.     The  defendant  appeals. 

G.  C,  Lockhart  for  appellant. 

McMillan  &  Talbott  for  appellee, 

Lewis,  J. — It  seems  to  be  conceded  in  argument  that  the 
railroad  from  Paris  to  Lexington  passing  over  the  land  of  the 
appellee  was  originally  constructed  and  owned  by  the  Maysville 
rated  ^  Lexington  R.  Co.  But  although  the  road  be- 
uder^eharter  tween  those  two  points  was,  at  the  time  appellee's 
•foriviBai  COW  was  killed,  and  now  is,  in  the  possession  of  appel- 
MBipuir.  \a,nX.y  the  Kentucky  Central  R.  Co.,  it  does  not  appear 
in  what  manner,  or  upon  what  terms  it  was  acquired,  whether 
by  lease  or  purchase ;  nor  does  it  make  any  difference,  for,  in  the 
absence  of  evidence  to  the  contrary,  it  must  be  presumed  the 
road  is  now  operated  under  the  authority  conferred  by  the  char- 
ter incorporating  the  original  company  and  owner,  and  subject 
to  the  terms  and  conditions  therein  prescribed.  And  the  fact 
that  the  Maysville  &  Lexington  R.  Co.  still  has  a  corporate  ex- 
istence shows  it  retains  and  has  an  interest  in  the  road,  and  that 
the  provisions  of  its  charter  govern  and  regulate  the  operation 
of  the  road.  It  may  be,  and  doubtless  is,  true  that  the  posses- 
sion and  control  of  the  road  by  appellant  is  legal,  and  exists  in 
virtue  of  statutory  enactment ;  but  it  does  not  follow,— any 
more  than  it  would  if  an  individual  had  become  the  owner  or 
lessee, — that  the  original  charter  has  been  repealed,  and  the  con- 
ditions and  restrictions  under  which  it  was  intended  the  road 
should  be  operated  have  been  abrogated.  In  our  opinion,  there- 
fore, the  provision  in  the  charter  incorporating  the  Coving^ton  & 
Lexington  R.  Co.,  under  which  appellant  claims  title,  prescrib- 
ing the  limitation  of  six  months  within  which  an  action  for  kill- 
ing cattle  may  be  commenced,  does  not  apply  to  the  road  from 
Paris  to  Lexington,  but  such  action  may  be  maintained  if  com- 
menced within  one  year  from  the  time  the  cause  arose.  As  the 
lower  court  so  ruled,  and  no  other  ground  for  reversal  is  made, 
the  judgment  is  affirmed. 
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Texas  and  Pacific  R.  Co. 

V, 

Virginia  Ranch,  Land  and  Cattle  Co. 

{Texas  Supreme  Court »  October  28,  1887.) 

Corporation— Pleading — PetKion — Incorporation. — Under  the  Texas  stat- 
tites  which  declares  that  in  pleading  the  charter  or  act  of  incorporation 
of  a  railroad  company  it  should  be  sufficient  to  allege  that  such  company 
was  duly  incorporated,  an  allegation  in  a  petition  that  the  plaintiff  is  "  a 
body  duly  and  legally  incorporated  by  and  under  the  law  of  the  State  of 
Texas  "  is  sufficient. 

Killing  Stock — Pleading  and  Proof— Variance. — Although  a  petition  al- 
lies that  stock  was  injured  in  March,  the  fact  that  the  evidence  shows 
that  the  animal  was  injured  in  August  is  immaterial. 

Same — Opinion  Evidence — Competency  of  W.itnestes. — In  an  action  to 
recover  damages  for  injuries  to  an  animal  belonging  to  the  plaintiff,  wit- 
nesses who  have  had  much  experiei^ce  in  the  business  for  which  such  ani- 
mals are  used  can  competently  testify  as  to  its  value. 

Appeal  from  District  Court,  Callahan  County. 
Action  to  recover  damages  for  the  killing  of  a  jack  belonging 
to  the  plaintiff.  ^  The  opinion  states  the  case. 

Acker,  J. — The  Virginia  Ranch,  Land  &  Cattle  Company 
brought  this  suit  in  the  district  court  of  Callahan  county  against 
the  Texas  &  Pacific  R.  Co.,  to  recover  $800,  the  value  of  a  jack 
alleged  to  have  been  killed  by  defendant  company's 
locomotive  and  train.  It  is  alleged  in  the  petition  CwertttwL 
that  plaintiff  company  is  "  a  body  duly  and  legally  incorporated 
by  and  under  the  laws  of  the  State  of  Texas.*'  Defendant 
company  answered,  by  general  exception,  special  exception  that 
"  the  manner  of  plaintiff's  incorporation  is  not  set  out  in  the 
petition,"  and  general  denial.  The  case  was  tried  by  jury  Oc- 
tober 21,  1885,  and  resulted  in  verdict  and  judgment  in  favor  of 
plaintiff  for  $400.  Motion  for  new  trial  was  overruled,  and  de- 
fendant appealed. 

Appellant's  assignment  of  error  contains  seven  grounds,  but 
three  of  which  are  presented  in  its  brief.  The  others  are,  there- 
fore, regarded  as  abandoned.     Rule  29  of  the  supreme  court. 

Appellant  insists  upon  the  first,  sixth,  and  seventh  grounds  of 
error  assigned,  which  are  as  follows :  "  (i)  The  ver- 
dict is  contrary  to  the  evidence  in  this :  that  none  f^^***  ®' 
of  the  witnesses  for  plaintiff  qualified  themselves  to 
testify  as  to  the  value  of  the  jack,  and  the  evidence   as  to  his 
value  did  not  justify  the  jury  in  finding  a  verdict  for  plaintiff  for 
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any  amount.'*  "  (6)  The  court  erred  in  overruling  plaintiff's  ex- 
ception to  defendant's  petition  upon  the  ground  that  the  man< 
ner  of  its  incorporation  is  not  set  out  in  the  petition.  *  (7)  The 
verdict  of  the  jury  is  unsupported  by  the  evidence  in  this :  that 
no  part  of  plaintiff's  testimony  showed,  or  tended  to  show,  that 
plaintiff  ever  had  a  jack  hurt,  injured,  or  killed,  on  or  about  the 
14th  of  March,  1884,  the  time  alleged  in  the  petition." 

The  court  did  not  err  in  overruling  appellant's  exception  to 
appellee's  petition.    Acts  iSth  Leg.  (Gen.  Laws  1883,  p.  103). 

There  is  nothing  in  the  seventh  ground  of  error.  .  It  is  true 
that  the  proof  shows  that  the  animal  was  injured  in  August,  in* 
stead  of  March,  as  alleged  in  the  petition,  but  we  think  this  is 
of  no  consequence. 

It  was  proven  that  the  animal  possessed  superior  qualities; 
that  his  value  was  at  least  as  much  as  the  amount  awarded  by 
the  jury.  Several  witnesses,  who  testified  that  they 
ETidraee-  had  had  much  -experience  in  the  business  for  which 
Tire.**  **  such  animals  are  used,  placed  his  value  at  from  four 
to  twelve  hundred  dollars.  No  witness  contradicts 
them.  The  animal  died  in  December,  after  he  was  injured  in 
August.  It  appears  from  the  evidence  that  one  of  his  legs  was 
broken,  his  shoulder  "  mashed  in,"  and  his  head  bruised.  The 
court  submitted  to  the  jury  the  questions  whether  the  animal 
was  injured  by  defendant  company,  and,  if  so,  whether  such  in- 
jury  was  the  proximate  cause  of  his  death.  The  jury  found  for 
the  plaintiff,  and  we  cannot  say  that  the  verdict  is  clearly 
wrong. 

We  think  there  in  no  error  in  the  judgment  of  the  lower 
court,  and  it  is  our  opinion  that  it  should  be  affirmed. 

Willie,  C.J. — Report  of  commissioners  examined,  their 
opinion  adopted,  and  judgment  affirmed. 

Opinion  Evidence. — It  is  a  general  rule  that  the  opinion  of  non-profes- 
sional witnesses  are  not  admissible  in  evidence,  except  few,  under  peculiar 
circumstances.  See  Mobile,  etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  711 ;  Berry 
V.  State,  10  Ga.  511 ;  Spear  v.  Richardson,  34  N,  H.  428;  Robertson  v. 
Stark,  15  N.  H.  109;  Gibson  z/.  Williams,  4  Wend,  (N,  Y.)  320;  Zachary 
V.  Swanger,  i  Oreg.  92 ;  Carr  z/.  Northern  Liberties,  34  Pa.  St.  324 ; 
Lester  z/.  Pittsford,  7  Vt.  161. 

The  exceptions  to  the  rule  spoken  of  are  those  instances  where  the 
opinion  is  founded  on  the  personal  observation  of  the  witness  (Siddleman 
V.  Beckwith,  43  Conn.  9)  regarding  a  matter  in  which  he  has  had  experi- 
ence. Thus  it  has  been  held,  that  the  opinion  of  persons  familiar  with 
highways  and  their  use,  concerning  the  safety  or  convenience  of  passage, 
is  competent  testimony  in  an  action  for  damages  for  an  injury  caused  by 
an  obstruction  of  the  highway.  Laughlin  v.  State  Railroad  of  Grand 
Rapids,  62  Mich.  220;  s.  c,  26  Am.  &Eng.  R.  R.  Cas.  377.  But  it  has 
been  held  in  the  case  of  Couch  v.  Charlotte  Col.  Ang.  R.  Co.,  22  S.  C. 
577;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  331,  that  a  witness  who  knows  the 
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position  and  character  of  an  open  water-way  across  a  railroad  track  cannot 
competently  state  their  opinion  of  the  dangerous  character  of  the  place, 
and  of  the  requirement  of  prudence  that  notice  should  be  given  to  one 
pushing  a  hand-car  over  it. 

Opinion  as  to  Value. — Persons  familiar  with  the  particular  class  of  prop- 
erty are  often  permitted  to  give  their  opinion,  although  their  knowledge 
is  not  the  results  of  particular  class  of  any  branch  or  department  of 
science.  See  Wyman  v,  Lexington  &  W.  C.  R.  G).,  13  Mete.  (Mass.)  316 ; 
Swan  V,  Middlesex,  loi  Mass.  173.  But  in  such  case  some  foundation 
must  always  be  laid  for  the  introduction  of  the  opinion  of  such  witness,  by 
showing  that  he  has  had  the  means  to  form  an  intelligent  opinion  from 
an  adequate  knowledge  of  the  nature  and  kind  of  property  in  controversy^ 
or  of  its  value  (see  Whitney  v.  City  of  Boston,  98  Mass.  315;  Wood- 
ruff V  Imperial  Fire  Ins  Co.,  83  N.  Y.  133 ;  Judson  v.  Easton,  58  N.  Y. 
664 ;  Bedell  v.  Long  I.  R.  Co.,  44  N.  Y.  367);  and  it  must  be  shown  that 
the  witness  has  the  knowledge  of  the  value  of  the  article  at  the  particular 
market  m  question,  Greely  v.  Stillson,  26  Mich.  1 53.  It  is  not  always  neces-* 
sary  that  tne  witness  should  himself  be  conversant  with  the  value;  he 
may  have  ascertained  it  from  persons  who  are  conversant  with  property 
of  that  nature  after  thev  are  made  acquainted  with  their  condition  by  the 
testimonv  of  others.  See  Toledo  &  W.  R.  Co.  v.  Smith,  25  Ind.  288; 
Orr  V.  Mayor,  64  Barb.  (N.  Y.)  106. 

Opinion  as  to  Damages. — It  is  not  permissible  for  a  witness  to  give  his 
opinion  as  to  the  amount  of  damage  in  the  particular  case;  the  witness 
must  state  the  facts  and'  the  jury  will  estimate  the  damages.  Bissell  v» 
West,  35  Ind.  54;  Central  R.  Co.  v,  Senn,  27  Am.  &  Eng.  R.  R.  Cas.  304; 
Houston,  etc.,  R.  Co.  v.  Burke,  9  lb.  59 ;  Fremont,  etc.,  K.  Co.  v  .Whalen, 
II  Neb.  58$ ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  364.  But  the  witness  may 
give  his  opinion  as  to  the  value  of  the  property  before  and  after  the  injury, 
and  thus  practically  testify  to  the  amount  ojf  damage  done.  Norman  v. 
Wells,  17  vVend.  (N,  Y.)  138 ;  Paige  v.  Hazard,  5  Hill  (N.  Y.),  603 ;  More- 
house V,  Matthews,  2  N.  Y.  514. 

In  some  cases,  however,  the  witness  is  permitted  to  express  his  opin- 
ion as  to  the  damage  sustained  in  all  cases,  where  the  amount  ofthe 
value  of  the  property  is  not  in  issue.  Shattauch  v,  Stoneham  Branchy 
66  Mass.,  46  Allen  no,  117.  See  also  Miss.  Bridge  Cx>.?/.  Ring,  58  Mo.  492. 
The  tendency  of.  some  ca^es  is  to  allow  witnesses  to  express  their  opin- 
ion as  to  the  amount  of  damage  in  all  cases  where  value  of  the  property  is 
in  question.  See  Sexton  v.  North  Bridge  Water,  116  Mass.  200;  Snow  v. 
Boston  &  M.  R.  Co.,  65  Me.  230;  Carter  v.  Thurston,  58  N.  Y.  104; 
Rochester  A  S.  R.  Co.  v.  Budlong,  10  How.  Pr.  (N.  Y.)  289. 

In  Wichita  &  W.R.  Co.  v.  Kuhn  (Kan.),  33  Am.  &  Eng.  R.  R.  C^as.  159, 
it  was  held  that  in  condemnation  proceedings  a  witness,  without  testifying 
either  as  to  specific  valuation  or  as  to  specified  facts,  may  not  estimate 
damages  by  taking  into  consideration  all  losses,  inconvenience  and  dam- 
ages which  may  reasonably  be  accepted  or  shown  to  exist  through  the 
maintenance  of  a  railroad  track  to  be  continued  permanently  ;  and  in  the 
case  of  the  Columbus,  H.  V.  &  T.  R.  Co.  v,  Gardiner  (Ohio),  32  Am.  & 
Eng.  R.  R.  Cas.  243,  m  an  action  by  the  owner  of  property  abutting  on 
the  public  hne  of  the  municipal  corporations,  which  was  occupied  by  the 
railroad  track,  to  recover  of  the  railroad  companies  damages  for  injuries  to 
such  property  by  the  laying  of  the  track,  it  was  held  opinion  evidence 
as  to  the  damages  suffered  by  abutting  property  owners  by  reason  ofthe 
construction  of  the  railroad  in  the  street,  was  inadmissible. 

For  a  full  discussion  of  the  question  of  the  admissibility  as  evidence  of 
the  opinion  of  persons  other  than  expert  witnesses,  see  7  Am.  &  Eng. 
Encycl.  of  L.,  tit.  Expert  and  Opinion  Evidence. 
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VOLKMAN 

V, 

Chicago,  St.  Paul,  Minneapolis  and  Omaha  R.  Co. 

(Dakota  Supreme  Court,  February  15.  1888.) 

Killing  Stock — Statutory  Presumption — Directing  Verdict. — Although  the 
plaintiff  in  an  action  to  recover  for  the  killing  of  stock  may  have  established 
SiPrtma  facte  case  within  the  meaning  of  the  Dakota  statute,  by  showing 
the  killing  of  the  stock  by  the  defendant,  it  is  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendant,  if  the  defendant's  testimony  shows,  be- 
yond a  doubt,  that  the  killing  took  place  without  fault  on  the'  part  of  its 
employees. 

Same — Statutory  Appraisement — Cumulative  Remedy^ — The  provision  of 
the  Dakota  Code  which  provides  for  an  appraisement  or  valuation  of  stock 
killed  or  injured  by  a  railroad  corporation  in  the  territory,  is  merely  cumu- 
lative and  permissive  in  its  character,  and  a  compliance  therewith  is  not  a 
prerequisite  to  the  institution  of  a  suit  to  recover  damages  for  such  killing. 

Appeal  from  District  Court,  Minnehaha  County. 

Action  by  Caroline  Volkman  against  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  R.  Co.  to  recover  damages  for  the  negli- 
gent killing  of  a  mare  by  one  of  defendarlt's  trains.  The  defend- 
ant appeals  from  a  judgment  for  the  plaintiff.  The  opiniou 
states  the  case. 

H.  H.  Keith  for  appellant. 

Bailey  &  Davis  for  respondent. 

Thomas,  J. — PlaintiflF  brought  this  suit  in  the  district  court 
of  Minnehaha  county  to  recover  the  value  of  a  mare,  which  she 
alleges  in  her  complaint  was  run  over  and  killed  by  defendant's 
engine  and  cars,  through  the  gross  negligence  of  its  servants 
and  employees,  who  were  in  charge  and  control  of  said  4:rain  of 
cars  at  the  time  of  the  accident.  The  defendant,  by 
**  its  answer,  puts  in  a  general  denial  to  the  allegations 

of  the  complaint,  and  further  alleges  that  its  servants  and  agents 
were  careful,  prudent,  and  skilful  in  the  management  and  run- 
ning of  said  engine  and  train  of  cars  on  the  occasion  mentioned 
in  the  complaint.  The  plaintiff  proved  the  ownership  and  killing 
of  the  mare,  and  it  was  stipulated  by  both  parties  that  the  rea- 
sonable value  of  said  mare  was  $140.  The  defendant,  among 
other  witnesses,  introduced  the  engineer  and  fireman,  who  were 
in  charge  of  the  engine  at  the  time  of  the  killing  of  said  mare, 
all  of  whose  testimony  was  in  effect  that  there  was  no  negligence 
or  want  of  ordinary  care  or  skill  in   the  management  of  said 
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engine  and  cars,  on  the  occasion  referred  to,  but  their  evidence 
showed  clearly  that  the  killing  was  unavoidable.  The  plaintiff 
then  called  one  or  two  witnesses  in  rebuttal,  but  their  testimony 
was  immaterial,  as  it  had  no  tendency  to  refute  or  contradict 
the  evidence  given  by  witnesses  for  defendant.  Both  parties 
having  rested,  counsel  for  defendant  moved  the  court  to  direct  a 
verdict  in  its  favor,  because  there  was  no  evidence  in  the  case 
tending  to  show  negligence  or  want  of  ordinary  care  on  the  part 
of  its  agents  or  employees  in  the  management  of  its  engine  and 
cars  at  the  time  of  the  killing  of  said  mare.  This  was  promptly 
overruled  by  the  court,  and  thereupon,  after  the  usual  charge  by 
the  court,  the  case  was  submitted  to  the  jury,  who  returned  a 
verdict  for  the  plaintiff  for  the  sum  of  $140,  and  judgment  was 
entered  in  accordance  therewith.  In  due  time  defendant,  by  its 
counsel,  filed  grounds,  and  applied  to  the  court  to  set  aside 
said  judgment,  and  grant  a  new  trial,  which  was  denied,  and  de- 
fendant prosecutes  this  appeal,  seeking  a  reversal  of  the  judg- 
ment, and  in  this  behalf  assigns  numerous  errors,  among  them 
"  the  refusal  of  the  court  to  direct  a  verdict  for  defendant." 
This  is  the  only  error  perhaps  that  we  shall  notice  at  length,  as 
we  think  it  strikes  directly  at  the  raison  detre  of  the  judgment. 
The  plaintiff,  by  proving  the  killing  of  the  mare,  established  a 
prima  facie  case  under  section  679  of  the  Code  of  Civil  Procedure ; 
and  had  defendant  failed  to  introduce  any  proof,  she  would  have 
been  entitled  to  a  verdict  in  her  favor,  under  the  di- 
rection of  the  court.  But  the  defendant  introduced  g^JJ^Mo?-'*" 
its  employees  engaged  in  the  running  of  the  train  at  Dntyofcoart 
the  time ;  and  as  their  evidence  shows  no  negligence,  JUrt*"**^**^ 
or  want  of  ordinary  care  and  skill,  the  prima  facie 
case  of  plaintiff  was  overcome ;  and  upon  her  failure  to  show 
affirmatively  that  defendant  was  guilty  of  gross  negligence  in  the 
killing  of  said  mare,  she  could  not  recover  therefor.  It  is  clear 
that  but  for  the  statute  (section  679  of  the  Code  of  Civil  Pro- 
cedure) the  mere  proof  of  the  killing  would  not  be  sufficient  to 
make  a  prima  facie  case.  As  this  section  is  in  derogation  of 
the  rule  at  common  law  and  the  general  rule  of  practice  pre- 
scribed by  our  Code  of  Civil  Procedure,  it  behooves  us  to  con- 
sider the  effect,  scope,  and  object  of  this  provision,  in  order  to 
properly  construe  it.  It  seems  to  us  that  this  section  was 
enacted  for  the  purpose  of  overcoming  the  difficulty,  generally 
supposed  to  exist,  with  plaintiffs  in  this  kind  of  actions,  in  mak- 
ing proof  of  facts  which  are  only  known  as  a  rule  to  the  servants 
and  agents  of  the  defendant.  Hence,  when  the  railway  com- 
pany placed  their  servants  and  employees,  in  whose  breasts  these 
facts  are  presumed  to  rest,  on  the  witness  stand,  and  purge  their 
consciences  by  testifying,  under  oath,  touching  all  the  facts  and 
circumstances  within  their  knowledge,  concerning  the  killing  or 
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injury,  the  reason  for  the  statute  ceases.  To  hold  otherwise 
would  work  great  injustice  and  oppression,  and  would  be  to  pre- 
scribe a  different  rule  for  the  adjudication  of  rights  of  persons 
and  property  engaged  in  the  railway  business  from  that  which 
obtains  in  reference  to  other  persons,  whose  rights  of  property 
are  in  no  wise  more  sacred.  This  view  of  the  law  seems  to  be 
in  harmony  with  the  decisions  of  the  courts  of  last  resort  of  all 
the  States  which  have  a  similar  statute  on  this  subject.  Rail> 
road  Co.  v.  Wainscott,  3  Bush,  149 ;  Railroad  Co.  v.  Packwood, 
7  Am.  &  Eng.  R.  R.  Cas.  584;  Railroad  Co.  v.  Talbot,  78  Ky. 
•621  ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  585  ;  Durham  v.  Railroad 
Co.,  82  N.  C.  352.  The  position  taken  by  counsel  for  plaintiff, 
that  the  question  as  to  when  thQ  prima  facie  case  is  overcome  is 
a  question  for  the  jury,  is  entirely  untenable.  It  is  clearly  a 
question  of  law  for  the  court. 

The  question  raised  by  the  counsel  for  defendant  as  to  the 
▲ppniMMMt  necessity  of  alleging  a  compliance  with  section  680 
— AeesMvi*-  of  the  Code  of  Civil  Procedure,  which  provides  for 
iiTe  naedy.  ^n  appraisement  or  valuation  of  all  stock  killed  or 
injured  by  railroad  corporations  in  this  territory,  which  question 
was  raised  by  an  action  in  the  nature  of  a  demurrer  ore  tenus  in 
the  court  below,  was  properly  overruled  by  said  court.  We  re- 
gard the  statute  in  question  as  merely  cumulative  and  permissive 
in  its  character,  and  a  compliance  therewith  is  not  a  prerequisite 
to  the  institution  of  suits  of  this  kind. 

We  are  clearly  of  the  opinion  that  the  district  court  com- 
mitted an  errdr  in  refusing  to  grant  counsel's  motion  to  direct  a 
verdict  in  favor  of  defendant ;  hence  the  judgment  is  reversed. 

AH  the  justices  concurring. 

Presumption  of  Negligence  in  Actonsfor  KiiiingStocki-— Usually  proof  of 
the  fact  that  the  train  struck  and  killed  the  animal  is  not  evidence  of  neg- 
ligence, but  it  is  provided  by  statute  in  some  States  that  proof  of  the  mjury 
will  constitute  a  prima  facie  presumption  of  the  company's  negligence. 
See,  generally,  as  to  statutoiy  provisions  in  regard  to  presumptions  of  negli- 
gence. Western,  etc,  R.  Co.  v.  Steadely,  6  Am.  &  Eng.  R.  R.  Cas.  584; 

•   Western  Maryland  R.  Co.  v.  Carter,  1 1  lb.  482 ;  Little  Rock,  etc.  R.  Co.  v. 

.  Kinley,  11  lb.  459;  Little  Rock,  etc.,  R.  Co.  v.  Henson,  19  lb.  440;  Little 
Rock,  etc,  R.  Co.  v.  Jones,  11  lb.  443;  St.  Louis,  etc.,  R.  Co.  v.  Hagan, 
19  lb.  446;  Brentnerv.  Chicago,  etc.,  R.  Co.,  19  lb.  448 ;  Jones  v,  Colum- 
bia, etc.,  R.  Co.,  19  lb.  459;  Roberts  v,  Richmond,  etc.,  R.  Co.,  20  lb.  473 ; 
Savannah,  etc,  R.  Co.  v.  Geiger,  29  lb.  274;  Kentucky  Cent.  R.  Co.  v, 
Talbot,  7  lb,  585 ;  Wilson  v.  North  Carolina  R.  Co.,  19  lb.  453 ;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Bayliss,  19  lb.  480;  Hannibal,  etc.,  R.  Co.  v.  Youngs 
19  lb.  512;  State  V.  Devine,  31  lb.  574. 


FIBE— NEGLIGENCE— DAMAGES.  207 


Canada  Southern  R.  Co. 

V. 

Phelps. 

(14  Supreme  Court  of  Canada  Reports^  132.) 

Fire — Communication  from  Promises  of  Company—Negligenoe — Questions 
for  Juryi — In  an  action  brought  by  P.  against  the  appellant's  company  for 
negligence  on  the  part  of  the  company  in  causing  the  destruction  of  P.'s 
house  and  outbuildings  by  fire  from  one  of  their  locomotives,  it  was  proved 
that  the  freight  shed  of  the  company  was  first  ignited  by  sparks  from  one 
of  the  com^ny's  enp^ines  passing  the  Chippewa  station,  and  the  fire  ex- 
tended to  P/s  premises.  The  following  questions  inter  alia,  were  sub- 
mitted to  the  jury,  and  the  following  answers  given : — Q.  Was  the  fire 
occasioned  by  sparks  from  the  locomotive  ?  A.  Yes.  fi.  If  so,  was  it 
caused  by  any  want  of  care  on  the  part  of  the  company  or  its  servants, 
which,  under  the  circumstances,  ought  to  have  been  exercised  ?  A.  Yes. 
Q,  If  so,  state  in  what  respect  you  think  greater  care  ought  to  have  been 
exercised  ?  A,  As  it  was  a  special  train  and  on  Sunday,  when  employees 
were  not  on  duty,  there  should  have  been  an  extra  hand  on  duty.  Q, 
Was  the  smoke-stack  furnished  with  as  good  apparatus  for  arresting  sparks 
as  was  consistent  with  the  efficient  working  of  the  engine  ?  If  you  think 
the  apparatus  was  defective,  was  it  bv  reason  of  its  not  being  the  best 
kind,  or  because  it  was  out  of  order  ^  A.  Out  of  order.  P.  obtained  a 
verdict  for  $800.  Held,  That  the  questions  were  proper  questions  to  put 
to  the  jury,  and  that  there  was  sufficient  evidence  of  negligence  on  the 
part  of  the  appellants'  servants  to  sustain  the  finding. 

Same — Damages  Caused  by  Fire  Spreading.— If  a  railway  company  are 
^ilty  of  default  in  the  discharge  of  the  duty  of  running  their  locomotives 
in  a  proper  and  reasonable  manner,  they  are  responsible  for  all  damage 
which  is  the  natural  consequence  of  such  default,  whether  such  damage  is 
occasioned  by  fire  escaping  from*  the  engine  coming  directly  in  contact 
with  and  consuminjg^  the  property  of  third  persons,  or  is  caused  to  the 
property  of  such  third  persons  by  a  fire  communicating  thereto  from  the 
property  of  the  railway  company  themselves,  which  had  been  ignited  by 
fire  escaping  from  the  engine  coming  directly  in  contact  therewith. 

The  statute  14  Geo.  Iffy  ch.  78  sec.  86,  which  is  an  extension  of  6  Anne,  ch. 
31,  sees.  6  and  7,  is  in  force  in  the  Province  of  Ontario  as  part  of  the  law 
of  England  introduced  by  the  Constitutional  Act  31  Geo.  III.  ch.  31,  but 
has  no  application  to  protect  a  party  from  legal  liability  as  a  consequence 
of  n^ligence. 

Appeal,  by  consent  of  parties,  under  the  27th  section  of  the 
Supreme  and  Exchequer  Court  Act,  brought  directly  to  the 
Supreme  Court  from  a  judgment  of  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice  for  Ontario  discharging  an  order 
nisi  asking  that  a  nonsuit  should  be  entered  or  judgment  for 
the  defendants,  or  for  a  new  trial  upon  grounds  set  forth  in  the 
order  nisi. 
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The  action  was  brought  by  the  plaintiff  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  for  Ontario  to  recover  dam- 
ages for  the  loss  of  her  buildings  in  the  village  of  Chippewa, 
which  were  destroyed  by  fire  on  the  24th  of  July,  1881. 

The  plaintiflTs  statement  of  claim  alleged  that  her  buildings 
caught  fire  from  a  conflagration  which  was  negligently  allowed 
to  spread  from  the  defendant's  buildings,  namely,  a  freight 
house,  owing  to  carelessness  and  negligence  on  the  part  of  the 
defendants,  and  that  these  buildings  of  the  defendants  had  been 
set  fire  to  owing  to  the  carelessness  and  negligence  of  the  de- 
fendants, from  a  train  passing  over  the  railway  of  the  defendants. 

The  fire  spread  and  consumed  a  number  of  buildings  in  the 
village  of  Chippewa  for  the  loss  of  which  a  number  of  actions 
were  brought,  in  which  it  was  agreed  that  the  liability  of  the  de- 
fendants should  be  determined  by  the  result  of  this  action. 

The  cause  was  tried  before  Mr.  Justice  Patterson,  and  he  put 
the  following  questions  to  the  jury,  which  were  answered  as 
appears  below : 

Q.  Was  the  fire  occasioned  by  sparks  from  the  locomotive  ? 
A,  Yes. 

Q.  If  so,  was  it  caused  by  any  want  of  care  on  the  part  of 
the  company  or  its  servants,  which,  under  the  circumstances, 
ought  to  have  been  exercised?    A.  Yes. 

Q.  If  so,  state  in  what  respect  you  think  greater  care  ought 
to  have  been  exercised  ?  A.  As  it  was  a  special  train  and  on 
Sunday,  when  employees  were  not  on  duty,  there  should  have 
been  an  extra  hand  on  duty. 

Q.  Was  the  smoke-stack  furnished  with  as  good  apparatus 
for  arresting  sparks  as  was  consistent  with  the  efficient  working 
of  the  engine  ?  If  you  think  the  apparatus  was  defeetive,  was 
it  by  reason  of  its  not  being  of  the  best  kind,  or  because  it  was 
out  of  order  ?    A.  Out  of  order. 

Q.  Was  there  anything  in  the  working  of  the  engine  which, 
under  the  circumstances,  was  improper,  and  what  was  it  ?  A. 
In  our  opinion  should  not  have  put  on  such  a  heavy  pressure  of 
steam,  passing  the  freight  house  and  other  buildings,  owing  to 
the  dry  weather  at  that  time. 

Q,  Was  the  state  of  the  freight  house  such  as,  under  the  cir- 
cumstances, and  with  reasonable  regard  to  safety  from  passing 
trains,  ought  to  have  been  permitted  ?    A.  No. 

Verdict  for  plaintiff,  $800.00. 

The  order  nisi  asking  that  a  nonsuit  should  be  entered,  or 
judgment  for  the  defendants  or  for  a  new  trial  was  on  the  fol- 
lowing grounds : — 

I.  That  there  was  no  evidence  given  by  the  plaintiff,  of  leg.il 
evidence  of  negligence  by  the  defendants   upon   any  of   tlu 
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grounds  of  negligence  relied  upon  by  the  plaintiff  in  support  of 
the  alleged  liability  of  the  defendants  in  this  action. 

2.  That  any  damages  shown,  were  too  remote  and  not  caused 
by  any  such  negligence  of  the  def endants,  as  they  are  in  law  lia- 
ble for. 

3.  That  by  virtue  of  the  Act  14,  George  III.,  ch.  78,  §  86,  the 
defendants  are  exempted  from  any  liability  to  this  action  or 

4.  For  a  new  trial  upon  the  gfround  that  the  finding  of  the 
jury  on  the  several  questions  submitted  to  them  by  the  learned 
judge,  is  contrary  to  law  and  evidence,  and  for  the  misdirection 
of  the  learned  judge  in  holding  that  there  was  legal  evidence  to 
support  the  same,  and  also  to  the  weight  of  evidence  at  the  said 
trial. 

The  evidence  as  to  the  carelessness  and  negligence  of  the 
defendants  while  running  a  special  train  passing  their  freight 
shed  at  Chippewa  station,  is  reviewed  in  the  judgment  of  Sir  W. 
J.  Ritchie,  C.J.,  hereinafter  given. 

H.  Cameron^  Q.C»,  and  Kingsmill  for  appellants. 

Bethuney  Q.C,,  for  respondent,  contended. 

r 

Sir  W.  J.  Ritchie,  CJ. — ^The  following  questions  «i^^  alia 
were  put  to  the  jury : 

Was  the  fire  occasioned  by  sparks  from  defendant *s  locomo- 
tive? To  which  the  jury  answered,  Yes.  Then  if 
so  was  it  caused  by  any  want  of  care  on  the  part  of  J|J*^J^"*  *** 
the  company  or  its  servants,  which  under  the  circum- 
stances ought  to  have  been  exercised?  The  jury  answer  Yes. 
And  being  asked  to  state  in  what  respect  greater  care  ought  to 
have  been  exercised,  the  jury  say  that  as  it  was  a  special  train 
on  Sunday  when  employees  were  not  on  duty  there  should  have 
been  an  extra  hand  on  duty. 

Then  some  crucial  questions: — Was  the  smoke-stack  fur- 
nished with  as  good  apparatus  for  arresting  sparks  as  was  consist- 
ent with  the  efficient  working  of  the  engine?  If  you  think  the 
apparatus  was  defective,  was  it  by  reason  of  its  not  being  of  the 
best  kind  or  because  it  was  out  of  order  ?  To  which  the  jury 
answer,  Out  of  order. 

If  there  was  evidence  to  support  the  first  and  last  findings, 
viz :  That  the  fire  was  caused  by  the  defendant's  locomotive  and 
that  the  apparatus  of  the  smoke-stack  for  arresting  sparks  was 
out  of  order,  the  case  against  the  defendants  would  be  estab- 
lished. 

I  think  the   irresistible   inference   from  the  evidence  clearly 
establishes  that  the  fire  in  the  shed  was  caused  by  c»m§eofthe 
sparks  from  the  defendant's  locomotive.     There  was  nw  in  the 
nothing  whatever  to  shake  the  evidence  of  the  boys,  ■*«*• 
present  on  the  passing  of  the  train ;  on  the  contrary  all  the 
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Surrounding  circumstances  confirm  what  they  said,  and  the 
jury  evidently  believed  their  testimony,  and  no  reasonable 
hypothesis  has  been  suggested  that  the  fire  in  the  shed  could 
have  been  ignited  in  any  other  way. 

If,  then,  the  testimony  of  the  boys  is  to  be  accepted  as  true, 
there  was  evidence  from  which  negligence  might  be  inferred 
proper  to  submit  to  the  jury. 

There  was  no  motion  for  a  nonsuit,  which  indicates  that  de- 
Krideaee  fendants  assumed  there  was  such  evidence  in  plain- 

4rawa  ftom  tifl's  case,  but  whatever  question  there  may  be  as  to 
defcHdMiti'  that,  the  evidence  drawn  from  the  defendants*  wit- 
witneiMs.  nesses  supplied  any  deficiency  there  may  have  been 
in  the  plaintiff's  case. 

Mr.  Domville — recalled,  says : 

Q.  This  is  established  as  the  actual  screen  on  the  locomotive 
on  the  day  in  question ;  will  you  look  at  it  and  say  what  that 
screen  represents  in  reference  to  your  knowledge  of  the  screens 
of  locomotives  used  on  the  Great  Western  Road?  A.  Well,  it 
is  a  fair  ordinary  screen ;  I  would  not  consider  it  a  firsb<:lass 
one.  I  would  think  a  screen  with  several  holes  in  it  like  that,  I 
would  have  darned  it.  I  have  seen  better  screens  and  I  have 
seen  a  great  deal  worse.  Of  course  it  might  have  got  worn 
after  removing  it ;  the  cross  wire. 

Q.  In  regard  to  the  general  character  of  the  screen,  how 
would  it  compare  in  its  mesh  and  general  arrangement  with  the 
screens  used  by  the  Great  Western  ?  A.  It  \fbuld  compare  fav- 
orably with  the  screens  we  have  been  in  the  habit  of  using. 

Q,  Are  there  any  other  screens  which  would  be  different 
from  this  screen  in  coal  burning  locomotives?  A,  No.  The 
wood-burning  screen  is  smaller.  I  would  not  have  been  afraid 
to  run  that  screen  on  a  train  for  a  short  time  longer,  even  in  its 
present  state.  I  would  not  have  condemned  the  screen  for  the 
state  it  is  in  now.  Without  darning,  I  mean,  I  would  have  run 
that  another  week  rather  than  stop  an  engine,  and  then  I  would 
have  taken  the  first  opportunity  of  repairing  it. 

Q,  Assuming  that  this  screen  was  removed  it  was  still  worth 
repairing?  A.  Yes.  There  is  quite  enough  substance  in  it 
which  when  repaired  would  answer  it  still.  This  would  last  at 
least  another  month,  or  perhaps  five  or  six  weeks. 

Q.  In  connection  with  your  duties,  is  there  any  particular 
reason  why  the  actual  condition  of  a  screen  like  this  should  be 
examined  into  from  time  to  time?  A.  We  cannot  afford  to 
throw  away  screens,  and  we  exercise  due  caution  in  having  them 
darned  from  time  to  time.  It  h  greater  economy  to  repair 
them  from  time  to  time  than  to  let  them  get  in  such  a  state  that 
they  are  beyond  repair.     You  might  get  a  big  hole  in  one  side. 

Q.  A  stitch  in  time  save  nine?  A,  Yes,  that  would  be  the 
case  with  this. 
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Q.  They  are  expensive?  A.  Yes,  that  would  cost  about  four 
dollars  to  put  on  an  engine.  It  makes  a  considerable  difference 
in  the  expense  of  running  trains. 

Q,  And  what  is  the  ordinary  duration  of  a  screen  like  this  ? 
A.  From  two  and  a  half  to  three  months;  and  it  depends  on 
the  material,  whether  it  is  really  good  or  not,  and  as  to  whether 
the  manufacturer  has  given  you  6pna  fide  steel,  or  put  some  iron 
in.     What  we  look  for  is  steel.     We  pay  steel  price  for  it. 

Cross-examined :  Q,  I  suppose  in  very  dry  weather,  when 
everything  is  ready  to  go  off  like  tinder,  you  would  probably  be 
more  careful  about  the  meshes  of  the  smoke-stacks  than  in  win- 
ter?  A.  We  always  are,  and,  for  that  reason  our  practice  is  to 
tell  the  foreman  to  be  careful  in  examining  them.  Especially 
in  dry  weather. 

Q,  I  see  some  holes  down  there ;  that  would  emit  a  pretty 
large  spark  ?  A.  Yes.  A  spark  getting  through  that  might  set 
fire  to  a  building  in  a  very  short  time.  Our  cones  for  coal  burn- 
ing engines  are  as  near  as  possible  like  that  one  on  plan  4.  Ours 
might  possibly  have  a  little  more  lip.  The  more  lip  you  have 
to  a  cone  the  less  likelihood  there  is  of  a  spark  being  driven 
against  the  wire.  If  the  whole  force  came  against  the  wire,  it 
would  soon  wear  the  netting  through. 

Q.  Supposing  the  cone  became  displaced  so  that  there  was 
more  action  on  this  wire,  it  would  be  very  much  more  likely  to 
^et  through?    A.  Yes. 

Q.  Suppose  you  found  a  shower  of  sparks  coming  in  such  a 
manner  that  a  bare-footed  boy  had  to  dance  about  to  get  away 
from  them,  would  not  that  indicate  there  was  an  imperfect 
mesh?  A.  If  the  man  had  been  firing  with  very  small  coal, 
and  put  it  on  in  a  hurry,  he  might  get  a  shower  of  sparks  like 
that. 

Q.  That  shower  would  be  dangerous  if  it  fell  on  combustible 
material?  A.  No  doubt.  There  would  be  a  chance  of  a  blow 
up  if  such  sparks  fell  where  there  had  been  coal  oil. 

Q,  Of  course  a  driver  in  going  past  a  freight  house  in  a  vil- 
lage ought  to  be  more  careful  than  in  the  open  country  ?  A. 
Well,  I  think  a  man  might  use  a  little  caution  in  passing 
through  stations  and  places  like  that. 

Q.  It  would  be  a  very  hazardous  thing  to  fire  up  with  small 
coal  in  passing  by  such  a  place  as  this  in  question  ?  ^.  I  do 
not  think  a  man  should  do  it. 

Q.  Can  you  conceive  a  shower  of  sparks  coming  through  a 
perfect  mesh  from  an-y  other  cause  than  by  firing  in  that  way — 
throwing  in  small  coal  ?  A.  Oh,  a  man  might  do  it  by  throwing 
his  engine  over,  and  putting  on  steam  in  a  hurry,  and  so  lift  the 
coal ;  it  is  quite  possible  he  might  do  that.     Or  if  an  engine 
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starting  away  with  a  train  should  slip  a  good  deal  it  might 
throw  such  sparks. 

Q»  To  do  that  would  be  dangerous  in  the  proximity  of  a 
station  ?  A.  Well,  that  cannot  be  avoided  sometimes  in  start- 
ing. He  might  do  that  while  he  was  running,  but  I  do  not 
think  any  man  would  go  to  do  that.  If  he  did  do  that  it  would 
be  very  dangerous. 

Q.  So  that  the  sparks  could  come  from  the  defective  netting 
and  also  from  the  defective  netting  and  bad  management,  as 
well  from  one  as  from  the  other?    A.  Yes. 

Q.  Do  you  think  you  would  undertake  to  run  that  covering 
the  way  it  is  now  in  a  dry  time  ?    A.  Yes,  I  think  I  would. 

Q.  You  do  not  think  you  would  be  in  great  danger  of  burning 
the  country  up  ?  A.  There  would  be  more  danger  than  with  a 
perfect  netting,  of  course. 

Charles  K.  Domville,  sworn : 

Q.  What  is  your  profession  ?    A,  Locomotive  engineer. 

Q.  In  what  position  are  you  now?  A.  I  am  a  locomotive 
superintendent  of  the  Great  Western  Division  of  the  Grand 
Trunk  R.,  and  I  have  been  for  the  last  six  and  a  half  years 
locomotive  superintendent  of  the  Great  Western  R. 

Q.  Have  you  had  experience  prior  to  that,  practical  experi- 
ence upon  railways?  A.  Yes,  I  have  had  charge  of  the  locomo- 
tive department  of  railways  since  1851. 

Q.  Are  you  acquainted  with  the  mode  of  construction  of  loco 
motive  engines  used  upon  Canadian  railways?    A.  I  am. 

(Plan  produced,  which  was  afterwards  marked  as  Exhibit  4.) 

Q.  Perhaps  you  can  give  me  some  of  the  chief  particulars ;  I 
have  got  here  what  is  supposed  to  be  a  sort  of  section  of  the 
smoke-stack  on  the  locomotive ;  what  are  the  chief  requisites  of 
a  smoke-stack  in  connection  especially  with  the  ordinary  and 
usual  means  which  are  used  to  prevent  the  emission  of  sparks 
through  the  firing  up  of  locomotives?  A.  The  principal  things 
are  as  shown  upon  the  drawing,  the  netting  across  the  top  and 
the  cone  in  the  centre.  This  netting  is  made  of  fine  wire  mesh  ; 
it  is  made  of  different  sizes.  There  is  very  little  difference  in 
them,  some  people  use  larger  wire  than  others,  and  the  opening 
in  some  is  less  than  others.  That  inverted  cone  is  for  the  pur- 
pose of  the  sparks  striking  against  it  and  returning  them  into 
the*  smoke-box,  and  it  destroys  them  to  such  an  extent  that 
when  sparks  are  emitted  out,  the  fire  is  out  of  them,  and  they 
are  very  little  when  they  do  come  out.  The  first  result  of  the 
firing  up  is  to  drive  the  chief  stream  under  that  cone.  That 
cone  is  so  constructed  that  it  carries  the  whole  body  with  it  at 
first ;  the  whole  of  the  sparks  strike  that  at  once.  They  strike 
the  covering  of  the  cone;  there  are  an  immense  number  of 
sparks  get  stuck  in  the  netting  and  are  returned  into  the  smoke- 
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box.  The  chief  volume  of  sparks  are  arrested  in  their  escape 
by  the  cone  and  then  thrown  back  and  fall  into  the  smoke-box. 

Q.  And  reach  that  in  a  much  smaller  condition  than  they 
were?  A.  Yes,  very  much  smaller,  the  cone  breaks  the  force 
of  the  volume  which  is  emitted. 

Q.  And  also  breaks  the  different  sparks  into  smaller  portions? 
A.  Yes,  it  has  that  effect.  And  then  they  are  thrown  back  into 
the  smoke-box,  a  great  many  of  them  rest  there. 

Q,  What  proportion  rests  there  and  are  not  carried  off  with 
the  smoke?  A.  Sometimes  there  is  a  very  large  proportion 
there ;  it  all  depends  upon  the  working  of  the  engine.  Those 
are  cleaned  out  at  the  end  of  the  journey  below. 

Q,  Everything  which  is  capable  of  passing  through  the  screen 
goes  off  there  in  smoke,  the  small  particles  ?  A.  Very  small 
particles. 

James  H.  Rushton,  foreman  of  the  boiter  making  at  St. 
Thomas : 

Q.  What  experience  have  you  had  in  the  making  of  these 
screens?    A.  About  12  years. 

Q.  Suppose  you  were  perfectly  satisfied  that  a  shower  of 
sparks,  such  as  described  by  these  little  boys,  you  would  think 
from  that  that  there  must  be  something  wrong  with  the  netting? 
A.  If  I  saw  them  myself,  I  would. 

Q.  What  would  you  think  was  wrong  with  the  netting?  A.  I 
would  think  there  was  some  holes  in  the  netting.  I  should  think 
there  was  not  any  netting  there  at  all. 

Q.  Do  you  think  the  managing  of  the  engine  could  have  any- 
thing to  do  with  that?    A.  It  might. 

Q,  Do  you  think  a  man  could  get  the  fire  so  shaken  up  as  to 
send  out  a  shower  of  sparks  like  that,  either  by  stirring  up  his 
fire  or  putting  on  steam?  A.  Oh,  it  might  throw  out  a  little 
more. 

Q.  That  would  be  very  dangerous  in  passing  a  station  where 
everything  was  dry  ?    A,  Yes. 

Q.  And  you  think  it  would  be  dangerous  to  run  with  a  netting 
that  would  throw  out  a  shower  of  sparks  as  described  by  these 
boys  ?    A.  I  should  think  so. 

Q,  You  could  have  a  netting  to  prevent  sparks  coming  out 
such  as  described  by  these  boys?  A.  Yes,  if  there  was  any 
netting  at  all  I  do  not  think  sparks  such  as  described  by  them 
could  come  out.  If  the  holes  were  twice  as  big  as  they  are  now 
they  would  not  even  then  get  out  in  such  a  shower  as  the  boys 
have  described. 

Wm.  A.  Short,  master  mechanic  of  the  C.^  Southern  R. 

Q.  Suppose  you  found  a  shower  of  sparks  coming  out  on  the 
platform,  burning  boys*  feet  and  going  down  their  backs,  and 


214  CANADA  SOUTHERN  B,    CO.   V.  PHBLPS. 

leaving  black  marks  on  the  platform,  would  you  think  that  extra- 
ordinary, or  is  that  a  usual  thing  ?  A.  1  have  seen  it.  Some 
platforms  have  small  charred  marks  on  them.  It  might  have 
been  from  defective  netting  in  some  other  place. 

Q.  If  the  netting  was  perfect  you  would  not  expect  to  find 
these  indications  on  the  platform?  A,  No.  I  was  here  when 
the  boys  gave  their  testimony. 

Q.  If  what  they  said  was  true,  it  would  indicate  that  there 
was  something  wrong  in  the  netting  ?  A,  1  did  not  hardly  take 
so  much  stock  in  what  the  boys  said  this  morning. 

Q,  Just  assume  that  what  the  boys  said  was  true  ;  would  you 
not  infer  from  that  that  there  was  something  faulty  in  the  net- 
ting ?  A.  1  cannot  say ;  I  have  answered  you  correctly  every 
thing  you  have  ask^d  me. 

Q,  If  you  were  on  another  railway  what  would  you  think  if 
you  saw  what  these  boys  did  ?  A.  When  an  engine  is  passing  I 
never  saw  any  red-hot  sparks  yet, 

Q.  Assume  that  you  found  the  same  quantity  described  by 
these  boys  as  coming  out  of  the  pipe  and  dropping  down,  would 
you  not  infer  from  that  that  there  was  something  faulty  in  the 
netting?    A.  I  do  not  know  ;  it  is  hardly  a  fair  question  I  think 

Q.  Could  what  the  boys  said  be  true  if  the  netting  was  per 
feet?    A.  No,  sir,  it  could  not  be  true. 

Q.  Of  course  it  follows  that  if  the  boys'  stories  were  true 
the  netting  could  not  be  perfect?  A.  If  the  netting  was  perfect 
you  could  not  get  such  a  shower  as  that. 

David  Wright,  locomotive  foreman  at  Victoria : 

Q.  If  you  found  a  shower  of  sparks  as  described  by  these  wit- 
nesses this  morning  would  you  not  think  there  was  something 
wrong  with  the  netting?    A,  Most  decidedly. 

Q,  Suppose  the  cone  got  a  little  put  to  one  side?  A,  It 
would  have  a  tendency  to  throw  cinders  on  the  opposite  side. 
It  would  give  more  space  on  one  side  for  sparks  to  go  through. 

Patterson  Hall,  engineer  in  charge  of  the  locomotive  : 

Q.  Is  it  part  of  your  duty  to  examine  the  netting?  A.  Yes. 
I  would  not  swear  to  a  day  or  two  when  I  examined  it. 

Q,  Do  you  remember  whether  the  coal  was  ever  thrown  back 
so  as  to  burn  you  while  you  were  on  the  tender  ?  -^.  I  never 
felt  anything  of  that  sort. 

Q,  That  would  not  be  possible  ?  A,  Well,  I  suppose  it  would 
be. 

Q.  Do  you  think,  with  a  good  netting  like  this,  that  the  fire 
would  ever  get  through  ?  -^.  I  do  not  know.  I  never  have 
been  burned  that  way. 

Q.  If  a  shower  of  sparks  came  as  to  burn  the  boys*  feet,  what 
would  you  think?    A.  I  would  think  there  was  fire. 
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Q.  Would  you  think  the  netting  was  all  right?  A.  Yes  ;  well, 
I  do  not  know. 

Q.  If  fire  enough  came  to  burn  their  feet  in  that  way,  would 
you  think  the  netting  was  all  right?    A.  No,  I  would  not. 

Q.  You  would  think  it  was  all  wrong?    A,  Yes. 

The  mass  of  sparks  of  the  character  of  those  described  by  the 
witnesses  was,  as  proved  by  defendant's  skilled  witnesses,  evi- 
dence that  defendants  had  not  adopted  every  precau- 
tion that  science  or  practical  experience  would  sug-  sk^'^w*' 
gest  to  prevent  injury,  in  other  words,  the  screen  ie^i^ic^ 
was  both  insufficient,  defective,  or   not   in   proper 
working  order  or  properly  placed  on  the  stack ;  that  had  the 
screen  been  in  proper  working  order,  no  such  quantity  of  sparks 
could  have  been  emitted.     The  evidence  of  Short,  master  me- 
chanic of  the  Canada  Southern  R.,  Domville,  a  locomotive  en- 
gineer, Rushton,  foreman  of  the  boiler  works,  Wright,  locomo* 
tive  foreman,  and  Patterson  Hall,  the  engineer  in  charge  on  the 
occasion,  all  concur  in  the  opinion  that  if  there  was  such  a  shower 
of  sparks  as  described  by  the  boys,  the  netting  could  not  have 
been  perfect  and  there  must  have  been  something  wrong  with  it. 

If  the  fire  in  the  freight  shed  was  caused  by  the  negligence  of 
the  defendants,  they  would  be  clearly  liable  for  damage  occa- 
sioned by  the  fire  extending  to  plaintiff's  building. 

The  appeal  must  therefore  be  dismissed  with  costs. 

Strong,  J. — The  evidence  of  negligence  was  amply  sufficient 
to  warrant  the  judge  who  presided  at  the  trial  in 
leaving  the  case  to  the  jury.     The  large  shower  of  ™j£II^c? 
sparks  which  are  proved  to  have  been  emitted  from 
the  smoke  stack  of  the  engine  and  the  evidence  as  to  the  con- 
dition of  the  iron  netting  made  the  case  a  proper  one  for  the 
consideration  of  the  jury.     It  was  argued,  however, 
that  the  statute  14  Geo.  Ill  ch.  78,  sec.  86,  applied  and  ^^^^^^  *' 
exonerated  the  appellants  from  all  liability,  inasmuch  eeoiUni. 
as  the  fire  was  accidental  and  began  on  the  appel- 
lants' own  property.     That  enactment  is  as  follows : — 

"  No  action,  suit  or  process  shall  be  had,  maintained  or  pre- 
sented against  any  person  in  whose  house,  chamber,  stable,  barn 
or  other  building,  or  on  whose  estate,  any  fire  shall  accidentally 
begin,  nor  shall  any  recompense  be  made  by  such  person  for  any 
damage  suffered  thereby,  any  law,  usage  or  custom  to  the  con- 
trary notwithstanding." 

This  provision  which  is  an  extension  of  6  Anne,  c.  31,  sections 
6  and  7,  is,  I  have  no  doubt,  in  force  in  the  Province  of  Ontario 
as  part  of  the  law  of  England,  introduced  by  the  constitutional 
act,  31  G.  Ill,  ch.  31,  but  I  am  clear  that  it  has  no  application 


216  CANADA  SOUTHERN  E.    CO.   V.   PHELPS. 

whatever  to  protect  a  party  from  legal  liability  as  a  consequence 
of  negligence.  At  common  law  a  person  who  brings  or  originates 
on  his  land  any  dangerous  element,  such  as  fire  or  an  accumula- 
tion of  water,  or  any  other  thing  which  if  it  should  escape  may 
damage  his  neighbor,  does  so  at  his  peril,  negligence  being  in 
such  cases  entirely  immaterial.  This  is  shown  by  the  case  of 
Fletcher  v,  Rylands,  L.  R.  3  Q.  B.  733,  where  persons  who 
formed  on  their  own  land  a  large  reservoir  of  water 
^e-Amthori-  y^^^Q  h^j^j  liable  on  this  express  ground  for  damage 

done  to  their  neighbor  by  the  escape  of  the  water, 
though  no  negligence  was  proved ;  and  Jones  v,  Festiniog  R. 
Co.,  L.  R.  3  H.  L.  330,  proceeded  upon  the  same  principle,  it 
being  held  that  a  company  who  had  power  to  maintain  and  run 
a  railway  to  be  worked  with  horse  power,  no  authority  being 
given  by  statute  to  run  steam  engines,  were  liable  at  their  peril 
and  irrespective  of  negligence  for  damage  caused  by  a  locomo- 
tive which  they  had  made  use  of.  Subsequently  in  the  case  of 
Nichols  V.  Marsland,  2  Ex.  D.  i,  the  same  principle  was  recog- 
nized, though  an  exception  to  it  was  also  admitted  in  that  case 
upon  the  facts  there  established  of  the  escape  of  the  water  hav- 
ing been  caused  by  vis  major.  The  rule  of  the  common  law 
there  held  applicable  to  water  would,  but  for  the  statute  before 
referred  to,  be  equally  applicable  to  fire,  and  every  person  who 
might  light  a  fire  in  his  house  for  ordinary  domestic  purposes 
would  but  for  that  enactment  be  bound  at  his  peril  to  keep  it 
safely,  and  liable  to  h  «i  neighbor  for  any  damage  which  it 
might  cause  him  though  no  negligence  could  be  imputed.  It 
was  only  to  mitigate  this  rule  of  law  that  the  statute  was  passed, 
and  it  was  not  intended  thereby  to  alter  the  law  of  liability  for 
negligence.  Two  cases  both  of  high  authority  establish  this 
very  distinctly,  Filliter  v,  Phippard,  1 1  Q.  B.  347 ;  and  Lord 
Canterbury  v.  Attorney  General,  i  Phi.  328.  In  the  first  of 
these  cases  the  plaintiff  on  proving  negligence  was  held  entitled 
to  recover  damages  against  the  defendant  on  whose  land  the 
fire  accidentally  began ;  and  in  the  second  Lord  Lyndhurst  re- 
jected the  argument  that  the  suppliant  in  a  petition  of  right 
was  disentitled  to  recover,  because  the  damage  caused  to  him 
by  a  fire  beginning  on  the  property  of  the  Crown  was  shown  to 
have  been  caused  by  accident,  it  being  also  shown  that  the  fire 
arose  from  the  negligence  of  the  servants  of  the  crown.  In  the 
fifth  edition  of  Addison  on  Torts,  the  learned  editor,  Mr.  Justice 
Cave,  recognizes  these  cases  as  having  settled  the  law  as  to  the 
effect  of  the  statute,  and  I  have  found  no  authority  and  heard 
no  argument  which  leads  me  to  doubt  for  a  moment  that  this  is 
a  sound  conclusion. 

In  some  of  the  United  States,  the  qualification  in  the  case  of 
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fire  of  the  principle  of  liability  before  stated,  which  has  been  in- 
troduced by  the  statute  in  England  seems  to  have  been  con- 
sidered by  the  courts  as  applying  at  common  law.  The  deci- 
sions which  have  adopted  this  common  law  relaxation  of  the 
general  doctrine  seem  to  rest  it  on  the  necessity  which  every 
one  is  under  to  keep  and  use  fire,  thus  rendering  it  unreasonable 
as  regards  that  element  to  enforce  the  strict  duties  which  apply 
to  other  noxious  things ;  and  this  view,  by  which  the  case  of  fire 
is  treated  as  exceptional  at  common  law,  and  irrespective  of  the 
statute,  has  also  prevailed  in  the  Province  of  Ontario  as  is  estab- 
lished by  the  cases  of  Dean  v,  McCarty,  2  U.  C.  Q.  B.  448,  and 
<jilson  V.  North  Gray  R.  Co.,  35  U.  C.  Q.  B.  475. 

It  is  sufficient,  however,  here  to  say,  without  pursuing  the 
subject  further,  that  neither  the  statute  of  George  the  III.,  nor 
the  decisions  introducing  the  restriction  to  the  common  law 
rule,  in  any  way  relieve  persons  from  liability  for  their  own 
negligence  or  from  responsibility  for  the  negligence  of  their  ser- 
vants. 

It  was  further  argued  that  the  damage  proved  by  the  plaintiff 
was  too  remote,  inasmuch  as  the  fire  was  not  communicated 
-directly  to  the  plaintiff's  house  but  spread  from  the 
defendants*  property  to  the  houses  of  third  persons  I^JIJ^'*'  ^' 
from  whence  it  reached  the  plaintiff's  house.  There 
are  certainly  American  authorities  sustaining  the  appellants* 
contention  on  this  head,  but  no  English  case  has  been  cited 
which  would  warrant  such  a  proposition  and  the  American  cases 
are  far  from  uniform.  The  courts  which  deny  the  liability  in 
such  a  case  seem  to  have  been  influenced  by  a  regard  to  the 
serious  consequences  and  enormous  liability  which  a  respon- 
sibility in  damages  under  such  circumstances  might  involve 
rather  than  on  any  sound  principle  of  law.  It  seems  to  me  that 
the  well  known  case  of  Scott  v.  Shepherd,  2  W.  Black,  p.  892  ; 
I  Smith  L.  C,  p.  466,  though  the  facts  are  not  the  same,  is  in 
principle  directly  in  point  and  fully  establishes  the  liability. 
The  subject  is  discussed  in  the  work  of  a  very  able  contempor- 
aneous American  writer,  Mr.  Justice  Cooley,  in  his  treatise  on 
Torts,  P.  JTy  and  although  we  may  not  be  permitted  to  cite  his 
work  as  authority,  yet  I  think  a  careful  consideration  of  his 
reasoning  will  convince  any  one  that  the  facts  in  question  can 
have  no  influence  on  the  question  of  liability  and  that  the 
American  cases  which  determine  the  opposite  have  no  founda- 
tion in  legal  principle. 

The  case  was  fairly  left  to  the  jury,  and  the  appellants  have 
nothing  to  complain  of  either  on  the  ground  of  the  verdict 
being  against  the  weight  of  evidence  or  as  regards  the  amount 
of  damages.  % 
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The  appeal  should  be  dismissed  with  costs.  !" 

Fournier,  J.,  concurred  that  the  appeal  should  be  dismissed 
with  costs. 

Henry,  J. — In  dealing  with  the  circumstances  of  this  case,  I 
may  premise  that  the  statute  14  Geo.  Ill,  ch.  78,  sec.  78 
sutoteof  ^^*  ^"  ^y  opinion,  no  bearing  upon  the  present  case ; 
eeo.  ui.  HO  and  I  consider  it  therefore  unprofitable  and  unneces- 
«ppiie«tioB.  sary  to  discuss  the  several,  contradictory  decisions 
given,  and  views  expounded,  in  respect  to  it  in  England.  I  do 
not  consider  that  it  has  any  application  to  cases  where  damage  has 
been  done  by  fire  produced  by  railway  engines  when  passing 
through  the  country.  The  principles  of  law  applicable  to  such 
cases  have  been  so  well  ascertained  and  settled  by  the  numerous 
decisions  to  be  found  in  the  reports  in  England,  in  the  United 
States  and  in  this  country,  that  it  is  unnecessary  to  debate  what 
has  been  so  fully  determined,  and  that  in  such  a  way,  as  to  the 
•leading  principles,  that  they  can  hardly  be  misunderstood. 

The  acknowledge  principle  is  that  a  railway  company  chartered 
VMofftoam^  by  the  legislature  has  the  right  to  use  its  locomotive 
No  lUbiuty      engines  over  its  lines  propelled  by  steam  generated  in 
exeoptfbrMeff-  ^j^g   usual  Way;  even  although  the  use  of  the   fire 
****^  by  which  the  motive  power  is  produced  is  dangerous 

from  its  tendency  to  set  fire  to  objects  near  to  where  the  engines 
run  ;  rapid  combustion  of  the  fuel  is  necessary  to  the  production 
of  the  necessary  motive  power  and  that  necessitates  a  strong 
draught  in  the  smoke-stack  or  chimney.  That  strong  draught 
carries  with  it  partly  consumed  fuel,  in  a  burning  state;  calculated 
to  set  fire  to  objects  upon  which  it  falls.  To  prevent  such  results 
means  were  found  necessary,  and  have  been  adopted  and  applied 
for  preventing,  as  far  as  possible,  the  sparks  of  burning  fuel  from 
being  carried  by  the  draught  outside  the  smoke-stack ;  and  the 
principle  established  as  applicable  to  the  owners  of  railways  and 
their  liability  in  cases  of  damage  by  fire  is,  that  if  they  were  the 
ordinary  and  well  known  means  for  such  prevention  they  are  not 
answerable  for  any  resulting  damages.  The  points,  then,  neces- 
sary  to  be  established  in  such  cases  are  first,  that  the  damage  was 
caused  by  fire  proceeding  from  the  engine ;  and  secondly,  that 
the  company  was  guilty  of  negligence  either  in  not  using  the 
proper  preventive  appliances  or  in  some  other  way  in  the  man- 
agement  or  working  of  the  engine  by  which  the  damage  was 
caused  ;  and  in  some  cases  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

The  jury  have  found  in  this  case,  I  will  not  say  improperly,, 
that  the  fire  to  the  station  house  of  the  appellants  was  caused 
b^  sparks  from  the  engine,  nor,  as  it  was  I  think  a  question 
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of  contradictory  evidence,  can  their  finding  as  to  the  question 
of  negligence  arising  from  the  alleged  defective  state 
of  the  hood  in  the  smoke-stack  be  set  aside ;  but  uaMutjr  ft>r 
whether  the  appellants  are  an  swerable  under  the  5*11***  ^^^^^ 
circumstances  m  this  case  is  a  question  m  my  mmd  ing. 
of  no  small  difficulty-  The  fire  did  not  spread  to  the 
house  of  the  respondent,  and  it  must  have  been  ignited  by 
sparks  or  burning  wood  having  been  carried  by  the  wind  across 
a  part  of  the  railway  station  and  a  street,  a  distance  of  over  lOO 
feet.  Railway  companies  have  been  held  answerable  for  the 
ordinary  consequences  of  the  spread  of  the  fire  from  their  station 
houses  or  grounds,  but  can  it  be  held  that  they  would  be  answer- 
able for  damages  resulting  from  the  course  that  the  wind  held 
at  the  time  the  damage  was  caused?  If  answerable  when  the 
sparks  should  be  carried  lOO  feet  they  would  be  equally  answer- 
able if  they  were  carried  half  a  mile,  or  any  other  greater  or  less 
distance,  and  set  fire  to  and  damaged  property.  If  the  principle 
is  sound  in  its  application  to  the  one  case,  it  is  equally  applicable 
to  another,  and  where  should  the  line  be  drawn?  Railway  com- 
panies may  fairly  be  held  to  be  bound  to  know  the  state  of  the  im- 
mediate surrounding  territory,  and  if  a  quantity  of  inflammable 
and  combustible  matter  is  on  or  contiguous  to  the  line  of  railway^ 
forming  the  means  for  ignition  and  spreading,  they  may  be  held 
bound  to  know  it,  and  the  natural  consequences  of  a  fire  set  to 
that  matter,  and  to  guard  against  it  by  the  ordinary  precautionary 
means ;  but  I  don't  think  they  can  be  held  answerable  for  an 
injury  that  is  not  the  natural  or  consequential  result.  Suppose 
the  case  of  an  engine  passing  through  a  city,  town,  or  village, 
and  sparks,  negligently  permitted  to  escape  from  the  smoke- 
stack, passing  over  several  squares  and  buildings  set  fire  to  and 
burn  a  house  beyond,  would  the  owners  of  the  engine  be  answer- 
able for  the  damages  resulting  solely  from  the  direction  of  the 
wind  and  other  independent  causes  at  the  time  ?  And  if  through 
and  by  means  of  frequent  changes  of  wind,  whole  squares  were 
burnt  by  the  spreading  of  the  fire  from  the  house  first  set  fire 
to,  would  the  owners  of  the  engine  be  answerable  to  the  owners 
of  all  the  houses  situated  on  those  squares  ?  If  answerable  for 
the  first  house  burnt,  what  would  limit  the  liability  to  that  one  ? 
A  difficulty  has  arisen  and  has  not  yet  been  satisfactorily  re- 
solved as  to  the  limit  of  responsibility  where  a  fire  spreads  by 
the  ignition  of  combustible  matter  along  its  track,  but  if  the 
liability  of  the  owners  of  the  engine  in  the  present  case  is  ad- 
judged, the  difficulty  will  be  immeasurably  increased  ;  and  rail- 
way companies  may  be  held  answerable  for  the  burning  of  half 
a  city,  town,  or  village.  In  the  case  of  buildings  or  other  insur- 
able property,  it  is  unnecessary  so  to  decide,  as  insurance  is  pre- 
sumed to  cover  the  bulk  of  such  property,  and  the  owners  only 
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taxed  for  the  indemnity  they  obtain.  It  is,  therefore,  not  so 
necessary  by  legal  decision  to  seek  other  indemnities  for  them. 
I  don't  feel  justified  or  willing  to  establish  a  principle  having 
such  important  consequences  and  results.  In  the  case  of  Ryan 
V.  The  New  York  Central  R.  Co.,  35  N.  Y.  Rep.  210,  the  court 

of  appeal  of  that  State  decided  that,  although  negli- 
fiftme— New  gence  was  proved,  the  company  was  not  liable  in  a 
amiMML^  **'  c^se  wherein  the  fire  commenced  in  burning  some 

wood  in  one  of  the  company's  sheds,  which  was  also 
destroyed,  and  from  there  by  the  force  of  a  strong  wind  the 
fire  was  carried  to,  and  consumed,  the  plaintiff's  property,  which 
was  distant  about  130  feet  from  the  shed.  The  court  holding 
that  the  plaintiff  had  no  cause  of  action  against  the  company, 
on  the  ground  that  the  damage  to  the  plaintiff  was  not  the 
necessary  or  natural  consequence,  ordinarily  to  be  anticipated 
from  the  negligence  committed.  That  the  plaintiff's  injury  was 
the  remote  and  not  proximate  result  of  the  fire  in  the  shed,  and 
too  remote  to  give  a  cause  of  action. 

In  a  subsequent  case,  however,  Webb  v.  The  Rome,  Water- 
town  &  Ogdensburg  R.  Co.,  49  N.  Y.  Rep.  420,  the  same  court, 
composed  partly  of  other  judges,  held  that  where  coals  were 
negligently  dropped  from  the  company's  engine,  which  set  fire 
to  a  tie,  from  which  the  fire  spread  to  an  accumulation  of  weeds, 
grass,  and  rubbish  lying  on  the  road  and  from  those  spread  to  a 
fence,  and  into  plaintiff's  woodland,  and  burnt  and  destroyed 
his  trees,  the  plaintiff  was  entitled  to  recover. 

It  will  be  observed  that  the  latter  case  is  plainly  distinguish- 
able from  the  other  and  from  this  one.  In  that  case,  through 
the  negligence  of  the  company,  the  means  for  the  spreading  of 
the  fire  on  their  own  property  existed,  by  which  the^fire  spread  to 
their  fence,  and  thence  into  the  land  of  the  plaintiff.  The  spreading 
of  the  fire  from  the  tie  was  therefore  from  a  cause  for  which  the 
company  was  held  answerable.  In  this  case  it  is  not  shown  that 
through  the  negligence  of  the  appellants  the  means  for  the  spread- 
ing of  the  fire  from  the  station-house  to  that  of  the  respondent  ex- 
isted. In  fact  the  opposite  is  shown  ;  for  there  was  no  combustible 
matter  shown  to  have  existed  by  which  the  fire  could  spread  to  the 
barn  and  house  of  the  respondent — there  was  an  open  space  of 
over  one  hundred  feet,  formed  by  an  angle  of  what  is  marked  on 
the  plan  in  evidence  "  First  Cross  Street,"  and  nothing  by  which 
the  fire  could  spread,  and,  therefore,  no  negligence  could  be  im- 
puted as  to  the  spreading  of  the  fire.  In  the  case  of  Ryan  v. 
The  New  York  Central  R.  Co.,  35  N.  Y.  R.  210,  before  referred 
to,  the  decision  of  the  court  was  pronounced  in  an  able  judgment 
pronounced  by  Hunt,  J.,  on  the  question  of  proximate  and  remote 
damages,  and  illustrates  his  views  by  a  supposed  case  which,  with 
others,  he  puts.     He  says  : 
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"So  if  an  engineer  upon  a  steamboat  or  locomotive,  in  passing- 
the  house  of  A,  so  carelessly  manage  its  machinery  that  the  coals 
and  sparks  from  its  fires  fall  upon  and  consume  the  house 
of  A,  the  railway  company  or  the  steamboat  proprietors 
are  liable  to  pay  the  value  of  the  property  thus  destroyed. 
Thus  far  the  law  is  settled,  and  the  principle  is  apparent. 
If,  however,  the  fire  communicates  from  the  house  of  A  to 
that  of  B,  and  that  is  destroyed,  is  the  negligent  party  liable 
for  his  loss  ?  And  if  it  spreads  thence  to  the  house  of  C,  and 
thence  to  the  house  of  D,  and  thence  consecutively  through 
the  other  houses,  until  it  reaches  and  consumes  the  house  of  Z, 
is  the  party  liable  to  pay  the  damages  sustained  by  these  twenty- 
four  sufferers?  The  counsel  for  the  plaintiff  does  not  distinctly 
claiin  this,  and  I  think  it  would  not  be  seriously  insisted  that  the 
sufferers  could  recover  in  such  a  case.  Where,  then,  is  the  prin- 
ciple upon  which  A  recovers,  and  Z  fails  ?  Again  he  says : 
Without  deciding,  upon  the  importance  of  this  distinction,  I  pre- 
fer to  place  my  opinion  upon  the  ground  that  in*  one  case,  to  wit, 
the  destruction  of  the  building  upon  which  the  sparks  were  thrown, 
by  the  negligent  act  of  the  party  sought  to  be  charged,  the  re- 
sult was  to  have  been  anticipated  the  moment  the  fire  was  com- 
municated to  the  building,  that  its  destruction  was  the  ordinary 
and  natural  result  of  its  being  fired.  In  the  second,  third  or 
twenty-fourth  case  as  supposed,  the  destruction  of  the  building 
is  not  a  natural  and  expected  result  of  the  first  firing.  That  a 
building  upon  which  sparks  and  cinders  fall  should  be  destroyed, 
or  seriously  injured,  must  be  expected ;  but  that  a  fire  should 
spread,  and  other  buildings  be  consumed,  is  not  a  necessary  or 
an  usual  result.  That  it  is  possible,  and  that  it  is  not  unfrequent, 
cannot  be  denied.  The  result,  however,  depends,  not  upon  a- 
necessity  of  a  further  communication  of  the  fire,  but  upon  a  con, 
currence  of  accidental  circumstances.  Such  as  the  degree  of  heat 
the  state  of  the  atmosphere,  the  condition  and  materials  of  the 
adjoining  structures,  and  the  direction  of  the  wind.  These  are 
accidental  and  varying  circumstances.  The  party  has  no  control 
over  them,  and  is  not  responsible  for  their  effects. 

My  opinion,  therefore,  is,  that  this  action  cannot  be  sustained 
for  the  reason  that  the  damages  incurred  are  not  the  immediate, 
but  the  remote,  result  of  the  negligence  of  the  defendants.  The 
immediate  result  was  the  destruction  of  their  own  wood  and 
sheds;  beyond  that,  it  was  remote.** 

In  the  case  of  Pennsylvania  R.  Co.  v.  Kerr,  62  Penn.  353,  in 
the  supreme  court  of  Pennsylvania  the  judgment  of  the  court 
was  delivered  by  Chief  Justice  Thomson.     It  was  in  Same— Pema- 
an  action  to  recover  damages  for  the  burning  of  goods  Jer? exam-'  ^* 
in  a  tavern,  leased  by  the  plaintiff,  and  which  was  ined. 
ignited  and  consumed,  with  its  contents,  by  fire  communicated 
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from  a  building  set  on  fire  by  sparks  from  the  defendant's  en- 
gine.    He  says : 

**  It  has  always  been  a  matter  of  diflficulty  to  determine  judi- 
cially the  precise  point  at  which  pecuniary  accountability,  for 
the  consequences  of  wrongful  or  injurious  acts  is  to  cease.  No 
rule  has  been  sufficiently  defined  and  general  as  to  control  in  all 
cases.  Yet  there  is  a  principle  applicable  to  most  cases  of  injury, 
which  amounts  to  a  limitation.  It  is  embodied  in  the  common 
law  maxim,  causa  proxima  non  remota  spectatur — the  immediate, 
and  not  the  remote  cause,  is  to  be  considered." 

He  then  refers  to  an  illustration  of  the  rule  to  be  found  in 
Parsons  on  Contracts,  3  vol.  p.  198,  and  refers  to  notes  in  the 
same  volume  at  p.  180.     He  again  says: 

"  It  is  certain  that  in  almost  every  considerable  disaster,  the 
result  of  human  agency  and  dereliction  of  duty,  a  train  of  con- 
sequences generally  ensure  and  so  ramify,  as  more  or  less,  to 
affect  the  whole  community.  Indemnity  cannot  reach  all  these 
results,  although  parties  suffer  who  are  innocent  of  blame.  This 
is  one  of  the  vicissitudes  of  organized  society.  Every  one  in  it 
takes  the  risk  of  these  vicissitudes."   . 

Again : 

**  It  is  an  occurrence  undoubtedly  frequent,  that,  by  the  care- 
less use  of  matches,  houses  are  set  on  fire.  One  adjoining  is 
fired  by  the  first,  a  third  is  by  the  second,  and  so  on,  it  might 
be,  for  the  length  of  a  square  or  more.  It  is  not  in  our  experi- 
ence that  the  first  owner  is  liable  to  answer  for  all  these  conse- 
<juences,  and  there  is  a  good  reason  for  it.  The  second  and 
third  houses  in  the  case  supposed  were  not  burned  by  the  direct 
action  of  the  match  ;  and  who  knows  how  many  agencies  might 
have  contributed  to  produce  the  result.  .  .  .  The  question  which 
gives  force  to  the  objection  that  the  second  or  third  result  of 
the  first  cause  is  remote,  is  put  by  Parsons,  vol.  2,  180,  *did  the 
cause  alleged  produce  its  effects  without  another  cause  interven- 
ing, or  was  it  made  to  operate  only  through,  or  by  means  of, 
this  intervening  cause  ?'  There  might  possibly  be  cases  in  which 
the  cause  of  disaster,  although  seemmgly  removed  from  the 
original  cause,  are  still  incapable  of  distinct  separation  from  it, 
and  the  riile  suggested  might  be  inapplicable." 

He  cites  Lowrie,  J.,  in  Morrison  v,  Davis  &  Co.,  8  Harris  171, 
in  support  of  his  views,  who,  in  giving  judgment  in  that  case 
says: 

"  There  are  often  very  small  faults,  which  are  the  occasion  of 
the  most  serious  and  distressing  consequences.  Thus  a  mo- 
mentary act  of  carelessness  set  fire  to  a  little  straw  and  that  set 
fire  to  a  house,  and  by  an  extraordinary  concurrence  of  very  dry 
weather  and  high  winds^  with  this  little  fault,  one  third  of  a  city 
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(Pittsburg)  was  destroyed.  Would  it  be  right  that  this  small 
act  of  carelessness  should  be  charged  with  the  whole  value  of 
the  property  consumed  ? 

Bigelow,  in  his  list  of  overruled  cases,  p.  437,  puts  down  the 
judgment  in  Ryan  v.  New  York  Central  R.  Co.,  35  N.  Y.  210, 
as  "  denied  *'  in  Kellogg  v.  Chicago  &  N.  R.  Co.,  26  g,Bie-Kei- 
Wis.  223-238.  I  have  examined  the  latter  case  and  los^r.  Chicago 
find  that  although  impliedly  perhaps  but  not  ex-  *  J'- J^  ex- 
pressly the  principle  of  remoteness  is  denied ;  and  as  I  read  the 
judgment  of  the  majority  of  the  court — there  having  been  a  de- 
cision of  two  to  one — it  is  hardly  even  impliedly  denied.  The 
circumstances  in  the  two  cases  were  somewhat  different.  In 
the  case  of  Kellogg  v.  the  Chicago  Co.  the  fire  was  caused  by 
sparks  from  the  engine  which  fell  on  dry  grass  on  the  defend- 
ant's grounds  alongside  of  the  track,  and  by  means  of  combusti- 
ble matter  was  carried  to  and  consumed  the  plaintiff's  stacks  of 
hay,  sheds  and  stables.  It  was  therefore  one  continuous  burn- 
ing and  in  that  respect  different  from  the  circumstances  in  the 
other  case,  and  Chief  Justice  Dixon,  who  gave  the  majority 
judgment,  appears  to  have  decided  it  upon  the  fact  that  the 
fire  was  uninterrupted  throughout,  and  he  so  treats  it.  He 
says: 

"If  when  the  cinder  escapes  through  the  air,  the  effect  which 
it  produces  upon  the  first  combustible  substance  against  which 
it  strikes  is  proximate,  the  effect  must  continue  to  be  proxi- 
mate as  to  everything  which  the  fire  consumes  in  its  direct 
course." 

The  distinction  drawn  by  the  dissenting  judge  (Paine)  be- 
tween the  result  of  a  fire  spreading,  sis  it  did  in  that  case,  and 
that  of  the  effect  of  burning  sparks  carried  by  the  wind  a  dis- 
tance from  the  building  first  ignited  to  another  which  is  con- 
sumed is  applicable  to  this  case.     He  says : 

"  It  seems  to  me  that  where  it  is  negligently  kindled,  the  de- 
struction of  whatever  is  in  such  a  situation  as  to  bum,  by  the 
mere  force  of  the  conflagration,  without  other  intervening  cause 
is  the  direct  and  proximate  consequence  of  the  negligence.  .  .  . 
But,  where  such  a  fire  is  kindled,  and  by  reason  of  some  other 
intervening  cause,  it  is  carried  or  driven  to  objects  which  it 
would  not  otherwise  have  reached,  the  destruction  of  such  ob- 
jects would  fairly  seem  to  be  a  remote  consequence  of  the  negli- 
gence. .  .  .  Thus  if  a  person  should  negligently  set  fire  to  a 
building  in  which  powder  was  stored,  and  the  explosion  of  the 
powder  should  throw  fragments  of  the  burning  building  to 
other  buildings  that  would  not  otherwise  have  been  reached  and 
set  them  on  fire ;  or,  if  an  unusual  gale  of  wind  should  carry 
such  fragments  to  a  distance  with  the  same  result,  the  damage 
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for  the  loss  of  such  other  buildings  might  justly  be  said  to  oe 
remote. 

When,  however,  the  year  after  the  judgment  in  that  case  was 
given,  an  application  for  a  rehearing  was  made,  in  the  judgment 
thereon  given,  the  law,  as  laid  down  in  the  Ryan  and  Kerr  cases^ 
was  denied,  and  I  will  not  go  so  far  as  to  say,  that  the  liability 
must  necessarily  in  all  cases  be  confined  to  the  first  object  de- 
stroyed. 

There  have  been,  and  no  doubt  there  will  be,  cases  where  the 
destruction  of  a  second  building  by  fire  communi- 
■eeoBd  b«ud-    cated  f rom  the  first,  may  be  found  to  be  the  natural 
iBgbyiire        and  Consequential  result — where   the  two  are  con- 
r"ftrfL  ******  nected  by  combustible  materials,  forming  part  of  the 
'  one  or  the  other,  so  that  under  almost  any  circum- 

stances the  destruction  of  one  must  result  in  the  destruction  of 
the  other,  there  can  be  little  doubt  that  for  the  destruction  of 
the  second  through  the  burning  of  the  first,  the  party  guilty  of 
the  negligent  burning  of  the  first  should  be  held  answerable  for 
the  loss  of  the  second,  the  burning  of  which  was  the  direct  and 
natural  result  of  the  burning  of  the  first.  Such,  however,  is  not 
the  present  case.  If  the  wind  at  the  time  had  been  from  an 
opposite  or  even  slightly  different  quarter,  the  respondent's 
house  would  not  have  been  burnt.  The  burning  of  it  was,  there- 
fore, not  alone  the  usual  or  natural  result.  The  burning  of  the 
respondent's  house  was  not  necessarily,  and  would  not  have 
been  in  ordinary  circumstances,  the  cause  of  the  damage.  It 
may  be  admitted  that  if  the  appellants*  building  had  not  been 
set  fire  to,  the  damage  to  the  respondent's  would  not  have  been 
occasioned  ;  but  it  must  be  also  admitted  that,  but  for  the  par- 
ticular direction  and  force  of  the  wind  at  the  time,  the  damage 
would  not  have  been  done.  Is,  then,  a  party  who  negligently 
causes  the  destruction  of  his  own  or  his  neighbor's  house  answer- 
able for,  not  an  immediate  or  ordinary  result,  but  one  arising 
from  a  cause  over  which  he  had  no  control  ?  If  a  fire  thus 
caused  is  in  the  near  vicinity  of  houses  in  every  direction  around 
it,  which  would  be  in  no  danger  unless  with  the  presence  of  a 
strong  wind,  is  the  party  answerable  for  any  one  or  more  of 
them  that  the  wind  happens  to  carry  sparks  to?  His  liability 
in  such  a  case  would  not  arise  from  the  natural  effect  of  the 
original  cause,  but  from  a  vis  major,  which  he  would  have  no 
part  in  producing,  and  would  he  be  answerable  for  the  effect  of 
the  wind,  at  one  time  carrying  the  sparks  to  the  house  of  A, 
and  by  a  change  of  direction  should  subsequently  carry  other 
sparks  from  the  first  building  on  fire,  in  an  opposite  direction  to 
the  house  of  B  ?  Could  it  be  reasonably  said  that  in  both  cases 
the  damage  was  the  natural  and  consequential  result,  and  if  not 
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in  both  how  could  it  be  said  that  it  was  so  in  either  ?  And  is  it 
not  the  proper  conclusion  that  both  were  attributable  to  the 
fortuitous  direction  and  operation  of  the  wind  ? 

In  Pennsylvania  R.  Co.  v,  Hope,  80  Penn.  R.  373,  Chief  Jus- 
tice Agnew  delivered  the  unanimous  judgment  of  the  court.  It 
was  a  case  of  negligently  leaving  combustible  materi- 
als on  the  railway  ground,  which  ignited  ;  and  from  j^^'J^JI^ 
which  the  fire  spread  to,  and  consumed  the  plaintiff's 
property.  He  says  the  question  of  the  proximity  of  the  result 
of  a  fire  by  which  the  plaintiff  s  property  is  destroyed  is  solely 
for  the  jury  aided  by  proper  instruction  from  the  presiding 
judge.  He  canvasses  the  judgment  in  the  case  of  the  Railroad 
Co.  V.  Kerr,  and  sustains  the  law  laid  down  in  it,  but  distin- 
guishes the  two  cases.     He  says: 

"  As  the  case  was  placed  before  the  mind  of  Chief  Justice 
Thomson,  there  is  no  reason  to  doubt  the  correctness  of  his  con- 
clusion.'* 

Again : 

"  From  the  very  issue  of  the  thing,  the  natural  probability  of 
a  consequence,  which  ought  to  have  been  seen,  is  a  matter  of 
fact  to  be  determined  upon  the  evidence.  Every  case  must  de- 
pend upon  its  own  circumstances." 

Referring  to  Railway  Co.  v,  Kerr  and  Kellogg  v.  Chicago  &  N, 
W.  R.  Co.,  26  Wis.  223,  he  says : 

"  That  in  the  former  point  was :  that  the  burnings  were  dis- 
tinct and  separate,  a  series  of  events  succeeding  one  another, 
while  in  that  before  him,  there  was  but  one  burning.  One  con- 
tinuous conflagration  from  the  time  the  fire  was  set  on  the  rail- 
road, till  the  plaintiff's  property  was  destroyed," 

He,  therefore,  unreservedly  approves  of  both  judgments — the 
one  deciding,  that  in  the  case  of  the  distinct  and  separate  burnings, 
the  damages  were  remote ;  but  in  the  case  of  the  one  continuous 
burning  they  were  proximate. 

I  have  referred  to  all  the  English  cases  and  decisions  that  I  could 
find  likely  to  throw  light  on  the  difficulty  presented 
in  this  case,  but  I  could  not  find  any  decision  upon  ^uiom  1" 
the  application  of  the  rule  of  law  applicable  to  a  case  point— weight 
like  the  present.  Cases  are  reported,  where  the  damages  •'  AmerieiB 
were  occasioned  by  the  setting  fire  to  combustible  ***  *  *^* 
materials  found  to  have  been  negligently  left  on  the  railway 
grounds,  by  sparks  from  an  engine  and,  the  spreading  of  the  fire 
therefrom,  by  one  continuous  conflagration  to  the  properties  con- 
sumed of  the  parties  claiming  damages ;  but  there  is  no  case  that 
I  can  find  where  the  distinction  was  drawn,  between  such  cases 
and  one  in  which  damage  was  occasioned  by  sparks  carried  a 
distance  by  the  wind,  and  doing  damage.     As  far  as   I   can 
discover,  no  case  has  been  determined  in  England  in  which  it 
85  A.  &  E.  R  R.  Cas.~15 
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has  been  decided  that  damage  done,  as  in  this  case,  was  proxi- 
mate or  remote.  Whether  such  damages  are  the  natural,  and 
ordinarily,  to  be  expected,  result  is  a  question  I  believe  not  yet 
deliberately  decided  in  England ;  and,  as  each  case  should  be 
decided  by  its  own  circumstances,  it  becomes  a  question  for  a 
jury  to  resolve  in  each  case.  There  are  no  doubt  cases  where  a  * 
party  may  be  answerable  for  such  damages  but  they  are  not  the 
usual  ones.  Several  cases  have  been  tried  in  the  United  States, 
where  it  was  shown  that  one  continuous  fire,  spreading  from 
sparks  from  engines,  by  means  of  combustible  matter  on,  and 
alongside  of,  the  railways,  consumed  property,  wherein  the  rail- 
way companies  were  held  answerable.  As  to  cases  like  the  pres- 
ent, the  decisions  are  not  uniform  and  some  of  them  were  de- 
cided on  the  liability  imposed  by  statutes,  but,  as  far  as  I  am 
capable  of  judging,  the  weight,  of  authority  favors  the  classing  of 
the  damages  in  such  cases  as  remote. 

It  is  necessary,  however,  according  to  the  course  adopted  gen- 
erally in  England  and  in  the  courts  in  the  United  States,  to 
submit  to  a  jury,  the  question  whether,  under  the 
Proprietjof  circumstances  in  evidence,  the  burning  complained 
ffhr^B9  eaw  ^j  ^^  ^j^^  natural  and  ordinary  result  of  the  imputed 
negligence.  My  own  opinion  is,  that,  under  the 
circumstances  in  this  case,  there  was  not  a  sufficient  liability 
established  by  the  evidence,  to  justify  such  a  submission ;  and, 
still  less,  for  the  presiding  judge,  to  withdraw  the  matter  from 
the  jury,  as  was  done,  as  it  appears  to  me,  in  this  case. 

In  Pennsylvania  R.  Co.  v,  Hope,  80  Penn.  373,  in  1876  it  was 
expressly  held  by  the  supreme  court  of  that  State  that  such  an 
issue  was  for  the  jury.     The  head  note  is  as  follows: 

"  Sparks  from  defendant's  engine  fired  a  railroad  tie,  from 
which  rubbish,  left  by  the  defendants  on  their  road,  was  fired, 
communicated  with  plaintiff's  fence  next  to  the  road,  and  spread 
over  two  fields,  burned  another  fence,  and  standing  timber  600 
feet  distant  from  the  road.  //i?A/,  that  the  proximity  of  the 
cause  was  for  the  jury. 

"2d.  In  such  case,  the  jury  must  determine  whether  the  facts 
constitute  a  continuous  succession  of  events,  so  linked  as  to  be 
a  natural  whole,  or  whether  the  chain  is  so  broken  as  to  become 
independent,  and  the  final  result  cannot  be  said  to  be  the  natural 
and  probable  consequence  of  the  negligence  of  the  defendants." 

"3d.  The  rule  for  determining  what  a  proximate  cause  is, 
that  the  injury  must  be  the  natural  and  probable  consequence  of 
the  negligence,  and  that  it  might  and  ought  to  have  been  fore- 
seen under  the  circumstances." 

"4th.  Pennsylvania  R.  Co.  v.  Kerr  12  P.  F.  Smith,  353, 
distinguished." 

The  learned  judge  who  presided  at  the  trial  put  the  following 
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questions  to  the  jury,  which  were  answered  as  follows:  Ubi 
supray  p.  208 

It  will  thus  be  seen  that  the  questions  and  answers  just  quoted 
have  reference  only  to  the  origin  of  the  fire  in  the  freight-house 
of  the  appellants ;  and  not,  in  the  least  degree,  referring  to  the 
catching  on  fire  of  the  respondent's  bam  or  house.  TJie  charge 
of  the  learned  judge  is  not  reported,  and  we  are  unable  to  judge 
how  he  charged  in  reference  to  the  latter  question,  if  he  did  so 
at  all.  I  should  judge  from  the  nature  of  the  questions  and 
answers,  that  the  question  as  to  the  natural  and  ordinary  result 
was  not  in  any  way  submitted.  It  is  in  my  opinion  a  clear  case 
of  non-direction  upon  the  vital  issue,  to  properly  determine  the 
case.  Had  it  been  a  general  verdict,  without  questions  and 
answers  we  might  possibly  assume — but  that  would  perhaps  we 
going  too  far — that  all  the  necessary  issues  under  the  pleadings 
had  been  submitted  to,  and  found  by  the  juryj  but  such  was 
not  the  course  adopted.  The  findings  of  the  jury  on  the  ques- 
tions put  to  them  are  alone  insufficient  upon  which  to  found  a 
judgment.  They  only  refer  to  the  setting  fire  to,  and  destruc- 
tion of,  the  appellants'  property,  but  in  no  way  refer  to  that  of 
the  respondent. 

In  my  opinion  the  appellants,  as  a  question  of  law,  are  not 
answerable  to  the  respondent  for  the  damage  she  complains  of, 
but  if  I  am  wrong  in  that  position,  the  liability  should  be  ascer* 
tained  by  a  jury,  on  issues  properly  submitted. 

I  think  the  verdict  should  be  set  aside,  and  a  judgment.of  non- 
suit entered,  or,  under  any  circumstances,  a  new  trial  granted — 
with  costs. 

GwYNNE,  J. — I  concur  in  the  opinion  that  this  appeal  must  be 
dismissed,  but  it  is  unnecessary,  in  my  opinion,  to  decide  in 
this  case  whether  it  is  an  established  legal  propo- 
sition that  a  fire  originating  in  negligence  can  never  i**J"^*H!*  *' 
be  a  fire  "  beginning  accidentally'  within  the  mean-  cteo."uL 
ing  of  14  Geo.  III.  c.  78  sec.  86 ;  it  is  worthy  of  remark, 
however,  that  the  observations  of  Lord  Denman  in  support  of 
this  proposition,  criticising  the  opinion  to  the  contrary  of  Sir 
William  Blackstone  as  expressed  in  his  commentaries,  and  the 
observations  of  Lord  Lyndhurst  in  Lord  Canterbury's  case,  i 
Ph.  306,  were  unnecessary  to  the  decision  in  Filliter  v.  Phippard, 
II  Q.  B.  347,  and  are  therefore  open  to  the  same  objection  as, 
n  the  opinion  of  Lord  Denman,  were  the  observations  of  Lord 
Lyndhurst  in  Lord  Canterbury's  case.  The  judgment  of  Fil- 
liter V,  Phippard  is,  by  Lord  Denman  himself,  rested  upon  the 
ground  that  a  fire  which  was  knowingly  and  intentionally  lighted 
by  the  defendant  could  never  be  said  to  be  a  fire  beginning  acci- 
dentally within  the  meaning  of  the  statute.     Neither  that  case, 
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therefore,  nor  that  of  Vaughan  v.  Menlove,  3  Bing.  N.  C.  468,  there^ 
in  referred  to,  can,  I  think,  as  I  have  endeavored  to  point  out  in 
Jeffrey  v.  Toronto,  Grey  &  Bruce  R.  Co.,  24  U.  C.  C.  P.  276, 
be  said  to  establish  such  a  proposition  ;  against  it  must  be  taken 
the  opinion  of  Sir  William  Blackstone,  and  the  express  decision 
of  the  learned  judge  Sir  John  B.  Robinson,  C.  J.,  in  Gaston  v, 
Wald,  9  U.  C.  Q.  B.  586,  and  the  iact  mentioned  by  Lord  Lynd- 
hurst  in  Lord  Canterbury's  case,  that  although  cases  of  damage 
from  the  burning  of  houses  by  negligence  have  frequently 
occurred  since  the  statute,  no  instance  had  ever  occurred  to  his 
knowledge,  nor  can  be  found  in  the  books,  of  an  action  having 
been  brought  to  recover  compensation  for  this  species  of  injury^ 
nor  is  there  any  trace  of  any  such  proceeding. 

The  fact  that  no  trace  can  be  found  in  the  English  courts  of 
such  an  action  having  ever  been  brought,  is  to  my  mind  strong 
evidence  that  the  proposition  that  a  fire  originating  in  neg- 
ligence can  never  be  a  fire  beginning  accidentally  within  the 
meaning  of  the  statute,  is  at  variance  with  the  general  impres- 
sion of  the  English  mind  professional  and  lay,  and  in  the  absence 
of  any  such  action,  the  rule  of  Lyttleton  referred  to  in  the 
Attorney  General  v,  Vernon,  i  Vernon,  385,  may  well  apply, 
namely — "what  never  was  never  ought  to  be."  When  the 
point  does  directly  arise,  it  will  be  time  enough  to  consider  the 
foundation  upon  which  the  proposition  can  be,  if  it  can  be,  sup* 
ported,  and  to  decide  between  the  opinion  of  Sir  Wm.  Black- 
stone  with  the  dictum  of  Lord  Lyndhurst,  though  it  was  un- 
necessary to  the  decision  of  the  case  before  him,  supported  by 
the  considered  judgment  of  Sir  John  B.  Robinson,  C.J.,  on  the 
one  side,  and  the  dictum  of  Lord  Denman,  which  was  also  un- 
necessary to  the  decision  of  Filliter  v.  Phippard,  on  the  other. 

The  statute  of  Geo.  3  referred  to  has  however  no  application 
whatever,  in  my  opinion,  in  actions  like  the  present  against 
railway  companies  for  compensation  for  injury,  alleged  to  have 
been  occasioned  to  the  plaintiff  by  negligence  upon  the  part  of 
the  defendants  and  their  servants,  in  the  use  by  them  of  the 
dangerous  element  which  they  are  by  law  authorized  to  use, 
but  this  non-application  of  the  statute  is  not  because  a  fire  origi- 
nating in  negligence  cannot  be  an  accidental  one  within  the 
meaning  of  the  statute.  The  principle  upon  which  the  liability 
of  railway  companies  in  such  cases  rests,  is,  in  my  opinion,  this : 
By  the  common  law,  apart  from  any  statute,  where  a 
PHiiei  1  person  for  his  own  private  purposes  brings  upon  his 

which  nlbu^  premises  an  engine  of  an  extremely  dangerous  and 
itjr  of  railway  unruly  character,  such  as  a  locomotive  engine  worked 
depends.  j^y  ^j^^  dangerous  element  of  fire,  which,  if  it  should 

escape  from  the  fire-box,  in  which  for  the  working  of 
the  engine  it  is  contained,  is  calculated  to  do  much  mischief,  he 
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must  keep  that  fire  confined,  so  as  to  prevent  its  doing  mischief 
at  his  peril ;  and  if  he  does  not  do  so  he  will  be  responsible  for 
all  damage  which  is  the  natural  consequence  of,  and  directly 
resulting  from,  its  escape,  unless  he  can  excuse  himself  by  show- 
ing either  that  the  escape  was  owing  to  the  plaintiff's  fault,  or 
was  the  consequence  of  a  vis  major ^  or  the  act  of  God ;  this  I 
take  to  be  the  principle  established  by  the  House  of  Lords  in 
Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330.  But  the  legislature 
having  authorized  the  use  of  locomotive  steam  engines  as 
a  motive  power,  and  having  authorized  the  carrying  the  danger- 
ous element  of  fire  along  the  railways  for  impelling  the  locomo- 
tives, the  common  law  is, qualified,  but  conditionally  only,  upon 
the  persons  authorized  so  to  use  the  fire,  using  it  in  a  reason- 
able manner  (such  proper  and  reasonable  manner  being  esti- 
mated relatively  to  the  dangerous  nature  of  the  element  and  the 
combustible  nature  of  the  materials  with  which  it  is  brought 
into  proximity),  and  using  all  the  appliances  known  to  science, 
and  taking  all  reasonable  precautions  to  prevent  the  fire  escap- 
ing, and  to  prevent,  also,  combustible  material  upon  their  prop- 
erty becoming  ignited  by  fire  from  the  engine  coming  in  contact 
therewith,  and  so  extending  into  the  property  of  a  neighboring 
proprietor; — in  fact  conditional  upon  their  adopting  all  such 
known  appliances  and  precautions  as  may  reasonably  be  re- 
quired to  prevent  damage  to  the  property  of  third  persons  near 
which  the  railway  passes,  and  if  they  are  guilty  of  any  default 
in  the  discharge  of  this  duty,  they  are  responsible  for  all  damage 
which  is  the  natural  consequence  of  such  default,  whether  such 
damage  is  occasioned  by  fire  escaping  from  the  engine  coming 
directly  in  contact  with,  and  consuming  th^  property  of,  such 
third  persons,  or  is  caused  to  the  property  of  such  third  persons 
by  fire  communicated  thereto  from  property  of  the  railway 
company  themselves  which  had  been  ignited  by  fire  escaping  from 
the  engine  coming  directly  in  contact  therewith  ;  Pigott  v. 
Eastern  Counties  R.  Co.,  3  H.  &  N.  743  ;  and  in  the  Exchequer 
Chamber,  5  H.  &  N.  679 ;  Fremantle  v,  L.  &  N.  W.  R.  Co.  10 
C-  B.  N.  S.  90 ;  Jones  v.  Festiniog  R.  Co.,  L.  R.  3  Q.  B.  737 ; 
Smith  V.  L.  &  S.  W.  R.  Co.,  L.  R.  5  C.  P.  98 ;  and  in  the 
Exchequer  Chamber,  L.  R.  6  C.  P.  14. 

"  We  are  of  opinion,**  says  Bramwell,  B.,  when  delivering  the 
judgment  of  the  court  of  exchequer  in  Vaughan  v,  Taff  Vale  R. 
Co.,  3  H.  &  N.  752,  "  that  the  statute  14  Geo.  3c.  78  does  not  ap- 
ply where  the  fire  originates  in  the  use  of  a  dangerous  instru- 
ment, knowingly  used  by  the  owners  of  the  land  in  which  the 
fire  breaks  out.*' 

And  in  that  case  in  the  Court  of  Exchequer  Chamber,  5  H. 
&  N.  688,  while  reversing  the  judgment  of  the  Court  of  Ex- 
chequer upon  the  ground  that,  as  it  was  found  as  a  fact  that  the 
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defendants  were  guilty  of  no  negligence,  no  action  lay,  Cockbum, 
C. J.,  states  the  principle  upon  which  these  actions  rest  thus : 

"  Although  it  may  be  true  that  if  a  person  keeps  an  animal 
of  known  dangerous  propensities,  or  a  dangerous  instrument, 
he  will  be  responsible  to  those  who  are  thereby  injured,  inde- 
pendently of  negligence  in  the  mode  of  dealing  with  the  animal 
or  using  the  instrument,  yet  when  the  legislature  has  sanc- 
tioned and  authorized  the  use  of  a  particular  thing,  and  it  is 
used  for  the  purpose  for  which  it  is  authorized,  and  every  pre- 
caution has  been  observed  to  prevent  injury,  the  sanction  of  the 
legislature  carries  with  it  this  consequence  that  if  damage  re- 
sults from  the  use  of  such  thing  independently  of  negligence,  the 
party  using  it  is  not  responsible.  And  Blackburn,  J.,  says: 
**  Rex  V.  Pease  has  settled  that  when  the  legislature  has  sanc- 
tioned the  use  of  locomotive  engines,  there  is  no  liability  for 
injury  caused  by  using  them,  so  long  as  every  precaution  is 
taken  consistent  with  their  use.'* 

The  principle  of  liability  then  being,  that  unless  every  "pre- 
caution is  taken  to  prevent  injury  occurring  from  the  fire  in  the 
locomotive  engine,  the  party  neglecting  to  take  such  precaution 
cannot  claim  the  protection  of  the  statute  which  authorizes  the 
use  of  the  engine,  but  is  subject  to  the  same  liability  as  he 
would  have  been  liable  to  at  common  law,  apart  from  the 
statute,  for  such  reason,  the  statute  14  Geo.  3  c.  78  has  no 
application.  This  it  will  be  observed,  also,  is  the  same  point 
as  is  decided  by  the  judgment  in  Filliter  v,  Phippard,  ubi  supra. 

In  these  actions,  therefore,  against  railway  companies  for 
OvMtioBsto  compensation  for  damage  occasioned  by  fire  proceed- 
iMd«t^iAed  ing  from  their  engines  in  the  use  of  them  as  sanc- 
— Eiidraeeof  tioned  by  law,  the  inquiry  always  is:  Have  they 
BegUs^Bce.  complied  with  the  condition  subject  to  which  alone 
the  use  of  the  fire,  in  the  manner  in  which  it  is  used  by  them,  is 
authorized,  and  by  compliance  with  which  they  can  alone  relieve 
themselves  from  liability  ?  Have  they  used  the  destructive  ele- 
ment under  their  control  with  that  degree  of  care  which  was  rea- 
sonably requisite,  in  view  of  the  danger  to  be  apprehended  of  in- 
flicting injury,  and  which  the  circumstances  in  each  case  called 
for?  Negligence,  as  said  by  Willes,  J.,  in  Vaughan  v,  Taff  Vale 
R,  Co.,  5  H.  &  N.  688,  is  the  absence  of  care  according  to  the 
circumstances.  In  this  case  the  evidence  clearly  proved,  and 
indeed  upon  this  point  there  was  no  dispute,  that  the  property 
of  the  plaintiff  was  set  fire  to  by  fire  directly  communicated  to 
it,  proceeding  from  a  freight  shed  of  the  defendants  which  was  on 
fire  and  which  was  situate  just  across  a  street  in  the  village  of 
Chippewa,  which  separated  the  property  of  the  defendants*  from 
that  of  the  plaintiff,  and  there  was  abundant  evidence  to  go  to  the 
jury  upon  the  question  whether  in  point  of  fact  this  freight  shed 
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was  or  not,  set  fire  to  by  sparks  issuing  from  an  engine  of  the 
defendants'  which  had  passed  there  immediately  before  the 
breaking  out  of  the  fire  in  the  shed.  The  defendants*  conten- 
tion at  the  trial  was,  that  the  smoke-stack  of  the  particular 
engine  had  attached  to  it  a  perfect  netting  or  screen  to  prevent 
sparks  escaping.  But  thfere  was  evidence  of  the  strongest 
character  that  a  shower  of  sparks  did  in  fact  escape  from  the 
smoke-stack  precisely  as  the  engine  passed  the  shed,  and  fell 
on  the  platform  all  around  about  and  upon  and  against  the 
freight  shed,  and  the  witnesses  of  the  defendant  admitted  that 
if  this  evidence  was  true,  the  netting  could  not  have  been  per- 
fect, what  they  plainly  intended  to  convey  thereby  being  that, 
in  their  opinion,  it  was  not  true.  The  evidence  upon  this  point 
however,  if  believed,  was  quite  sufficient  to  justify  the  jury  in 
finding,  and  they  did  believe  it  to  be  true,  and  accordingly 
found  as  a  fact,  that  the  freight  shed  was  set  fire  to  by  sparks 
escaping  from  the  smoke-stack,  and  that  those  sparks  escaped 
by  reason  of  the  apparatus  for  arresting  sparks  having  been  out 
of  order ;  they  also  found  that,  having  regard  to  the  dryness  of 
the  season,  the  engine  was  taken  past  the  shed,  which  was  quite 
close  to  the  track,  under  too  heavy  pressure  of  steam,  such 
heavy  pressure  having  the  tendency  to  cause  sparks  to  escape, 
and  that  the  state  in  which  the  freight  shed  was  (there  having 
been  evidence  that  its  floor  was  saturated  with  oil,  and  that  the 
building  itself,  which  was  of  wood,  was  very  dry  and  inflam- 
mable), was  not  such  a  condition  as,  having  regard  to  its  prox- 
imity to  passing  trains,  should  have  been  permitted.  That 
there  was  evidence  to  go  to  the  jury  upon  all  of  these  points^ 
and  which,  if  believed  (and  of  its  truth  they  were  the  sole 
judges),  was  sufficient  to  support  these  findings,  cannot,  I  thinks 
be  doubted  ;  it  is  therefore  unnecessary  to  consider  whether  their 
finding  that  ^*  as  it  was  a  special  train,  and  on  Sunday  when 
employees  were  not  on  duty,  there  should  have  been  an  extra 
hand  on  duty,"  if  it  stood  alone,  would  be  a  sufficient  finding 
of  negligence  to  support  a  verdict  in  favor  of  the  plaintiff. 

The  learned   counsel   for  the  appellants  strongly  contended 
that  as  the  plaintiff's  buildings  were  ignited,  not  by 
sparks  proceeding  directly  from  the  engine,  and  fall-  itomot«  iiwi- 
ing  on  the  buildings  of  the  plaintiff,  but  by  fire  pro-  ^^^^j^^, 
ceeding  from  the  freight  shed,  the  damage  so  done  to  thoritiM. 
the  plaintiff's  property  was  too  remote  to  justify  a 
verdict  against  the  defendants.     In  support  of  this  contention, 
he  relied  upon  a  case  of  Ryan  v.  New  York  Central  R.  Co.,  35 
N.  Y.  Rep.  210,  decided  in  the  court  of  appeals  of  New  York 
in  1866,  which  certainly  does  appear  to  lay  down  very  distinctly 
such  a  proposition.     In  that  case  the  New  York  Central  R.  Co., 
by  the  negligent  manner  of  conducting  an  engine,  or  by  the  de- 
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fective  condition  of  the  engine,  set  fire  to  a  quantity  of  wood  in 
one  of  their  own  sheds ;  the  fire  consumed  the  wood  shed  and 
spread  to,  and  consumed,  the  house  of  the  plaintiff  situate 
about  1 80  feet  distant  from  the  shed,  ^d  the  court  held  that 
the  plaintiff  had  no  cause  of  action  against  the  railroad  com- 
pany, on  the  ground  that  the  plaintiff's  injury  was  not^the  neces- 
sary or  natural  consequence  of,  nor  the  result  ordinarily  to  be 
anticipated  from,  the  negligence  committed,  that  the  plaintiff's 
injury  was  the  remote  and  not  the  proximate  result  of  the  fire 
in  the  wood-shed,  and  too  remote  to  give  a  cause  of  action.  In 
Webb  V.  Rome,  Watertown  &  Ogdensburg  R.  Co.,  49  N.  Y.  R. 
420,  however,  the  same  court  differently  constituted  in  1872, 
citing  and  relying  upon  Vaughan  v,  Taff  Vale  R.  Co.,  5  H.  & 
N.  688,  and  Smith  v.  London  &  S.  W.  R.  Co.,  L.  R.  5  C.  P.  98, 
held  that  where  coals  were  negligently  dropped  from  an  engine 
of  the  defendant's  which  set  fire  to  a  tie,  from  which  the  fire  was 
communicated  to  an  accumulation  of  weeds,  grass,  and  rubbish, 
which  lay  on  the  side  of  the  track,  and  thence  spread  to  the 
fence  and  into  plaintiff's  woodland,  burning  and  destroying  his 
trees,  the  plaintiff  was  entitled  to  recover.  In  the  report  of 
Smith  V.  London  &  S.  W.  R.  Co.  in  the  Common  Pleas,  there  is 
something  in  the  language  of  Brett,  J.,  who  dissented  from  the 
majority  of,  the  court,  which,  upon  a  cursory  view,  appears  also 
to  give  countenance  to  the  appellants*  contention.  He  says 
there,  L.  R.  5  C.  P.  at  p.  102 : 

"  I  take  the  rule  of  law  in  these  cases  to  be  that  which  is 
laid  down  by  Alderson,  B.,  in  Blyth  v.  Birmingham  Waterworks 
Co.,  12  Ex.  at  p.  784,  *  negligence  is  the  omission  to  do  some 
thing  which  a  reasonable  man  guided  upon  those  considera- 
tions which  ordinarily  regulate  the  conduct  of  human  affairs 
would  do,  or  doing  something  which  a  prudent  and  reasoriable 
man  would  not  do.' " 

And  again  at  p.  103  :  "I  quite  agree  that  the  defendants 
ought  to  have  anticipated  that  sparks  might  be  emitted  from 
their  engines,  notwithstanding  they  are  of  the  best  construction, 
and  were  worked  without  negligence,  and  that  they  might 
reasonably  have  anticipated  that  the  rummage  and  hedge  trim- 
mings allowed  to  accumulate  might  be  thereby  set  on  fire. 
But  I  am  of  opinion  that  no  reasonable  man  could  have  fore- 
seen that  the  fire  would  consume  the  hedge,  and  pass  across 
the  stubble  field,  and  so  go  to  the  plaintiff's  cottage  at  the  dis- 
tance of  200  yards  from  the  railway,  crossing  a  road  on  its 
passage.  It  seems  to  me  that  no  duty  was  cast  upon  the 
defendants  in  relation  to  the  plaintiff's  property,  because  it  was 
not  shown  that  the  property  was  of  such  a  nature  and  so  situate 
that  the  defendants  ought  to  have  known  that  by  permitting  the 
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rummage  and  hedge  trimmings  to  remain  on  the  banks  of  the 
railway  they  placed  it  in  undue  peril. 

And  again  :  "  I  am  of  opinion,  as  matter  of  fact,  that  no  rea- 
sonable man  could  suppose — or  at  least  eight  out  of  ten  would 
fail  to  suppose — that  if  by  any  means  the  rummage  and  hedge 
trimmings  on  the  side  of  the  railway  were  set  on  fire,  the 
fire  would  extend  to  a  stubble  field  adjoining,  and  so  proceed  to 
a  cottage  at  the  distance  before  mentioned.** 

And  he  concludes  thus :  "  I  think  that  the  defendants  cannot 
reasonably  be  held  responsible  for  npt  having  contemplated 
such  an  extraordinary  combination  of  circumstances  or  such  a 
result.  For  these  reasons  I  am  of  opinion  that  there  was  no 
such  evidence  of  negligence  on  their  part  as  could  properly  be 
left  to  a  jury." 

Now,  it  is  to  be  observed  that  these  remarks  of  the  learned 
judge  as  to  the  remoteness  of  the  damage,  and  as  to  its  not 
being  reasonably  (within  the  contemplation  of  a  prudent  and 
careful  man)  such  a  natural  consequence  of.  the  rummage  and 
hedge  trimmings  being  left  where  they  were,  as  to  make  the 
leaving  of  them  such  negligence  as,  standing  alone,  in  the 
absence  of  any  evidence  whatever  of  negligence  in  the  mode 
in  which  the  fire  was  used,  and  its  escape  guarded  against, 
should  render  the  defendants  liable,  are  made  by  the  learned 
judge  to  justify  the  conclusion  at  which  he  had  arrived,  that  no 
evidence  of  negligence  proper  to  be  left  to  a  jury  was  produced. 
His  remarks  are  not  at  all  addressed  to  the  consideration,  whether 
if  there  was  evidence  that  the  fire  in  the  rummage  and  hedge 
trimmings  had  been  occasioned  by  a  negligent  use  of  the  fire 
carried  in  the  locomotive,  and  by  its  being  permitted  to  escape 
by  reason  of  some  negligent  defect  in  the  engine,  or  its  screen, 
or  of  some  other  negligence  in  the  conduct  of  the  engine,  the 
fact  of  the  fire  having  been  communicated  to  the  plaintiflf's 
property  through  the  medium  of  the  fire  spreading  from  the 
rummage  and  hedge  trimmings  along  the  ground  through  the 
stubble  field  to  the  plaintiff's  house,  and  not  by  sparks  emanat- 
ing from  the  engine  directly  striking  the  plaintiff's  house  and 
setting  fire  to  it,  would  make  the  injury  to  the  plaintiff  in  such 
case  to  be  too  remote  to  constitute  a  cause  of  action.  This 
distinction  is  plainly  pointed  out  in  the  case  when  in  the  Ex- 
chequer Chamber,  L.  R.  6  C.  P.  21,  where  Channell,  B.,  says: 

"  I  quite  agree  that  where  there  is  no  direct  evidence  of  neg- 
ligence, the  question  what  a  reasonable  man  might  foresee  is  of 
importance  in  considering  the  question  whether  there  is  evi- 
dence for  the  jury  of  negligence  or  not ;  but  if  it  has  been  once 
determined  that  there  is  evidence  of  negligence,  the  person 
guilty  of  it  is  equally  liable  for  its  consequences,  whether  he 
could  have  foreseen  them  or  not." 
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And  Blackburn,  J.,  who  entertained  doubts  similar  to  those 
which  had  been  entertained  by  Brett,  J.,  says : 

"  I  also  agree  that  what  the  defendants  might  reasonably  an- 
ticipate is,  as  my  Brother  Channell  has  said,  only  material  with 
reference  to  the  question  whether  the  defendants  were  negligent 
or  not,  and  cannot  alter  their  liability  if  they  were  guilty  of 
negligence." 

And  after  stating  the  grounds  of  his  doubts  of  their  being 
sufficient  evidence  of  negligence  in  that  case,  he  says : 

"  I  do  not  say  that  there  is  not  much  in  what  is  said  with 
respect  to  the  trimmings  being  the  cause  of  the  injury,  and  not 
the  state  of  the  hedge,  but  I  doubt  on  this  point,  and  therefore 
doubt  if  there  was  evidence  of  negligence.  If  the  negligence  was 
once  established,  it  would  be  no  answer  that  it  did  much  more 
damage  than  was  expected." 

Now  in  the  case  before  us,  there  was,  as  I  have  already  said, 
abundant  evidence  which,  if  believed,  justifies  the 
'■^■^•Jjj"'  finding  of  the  jury  that  the  fire  in  the  shed  was 
eoBMq«6Bt.'  occasioned  by  sparks  emanating  from  the  smoke- 
stack by  reason  of  the  apparatus  for  arresting  sparks 
being  out  of  order,  and  that  the  engine  should  not  have  been 
taken  past  the  freight  house  in  that  dry  season  under  such  a 
heavy  pressure  of  steam,  and  as  it  appears  that  the  plaintiffs 
buildings  were  ignited  and  consumed  by  sparks  conveyed  from 
the  burning  freight  shed,  I  am  of  opinion  that  the  injury  sus- 
tained by  plaintiff  is  a  damage  naturally  consequential  upon, 
and  resulting  from,  the  defendants*  negligence  found  by  the 
jury,  and  for  which  the  defendants  are  in  law  responsible. 

I  express  no  opinion  upon  the  point,  as  it  does  not  arise 
upon  this  record :  whether  damage  sustained  by 
Where  lUMi-  another  person  whose  buildings  may  have  been  de- 
ity fbr  ipreAd-  stroyed  by  fire  proceeding  from  the  plaintiff's  buming^ 
lagflreeeMee.  buildings,  or  f rom  an  intermediate  building  of  a  third 
person,  whose  building  had  been  ignited  by  fire 
proceeding  from  the  plaintiff's  building,  being  carried  by  the 
wind  to  the  property  of  the  plaintiff,  would  or  not,  be  too 
remote  to  constitute  a  good  cause  of  action  against  the  defend- 
ants ?  Whether  or  not  in  such  case  the  negligence  of  the 
defendants  could  be  said  to  be  causa  causans  of  such  damage  ? 
It  may  be  that  there  must  be  some  point  where,  in  a  fire  so 
spreading  from  house  to  house,  the  liability  of  the  defendants 
ceases  even  though  their  negligence  be  the  cause  of  the  oc- 
curring of  the  first  fire.  In  the  case  of  a  fire  so  spreading,  it 
may  be  that  in  the  case  of  a  building  far  removed  from  that  in 
which  the  fire  first  broke  out  becoming  ignited  by  fire,  proceed- 
ing from  an  intermediate  building,  there  may  be  some  circum- 
stances to  be  taken  into  consideration  as  constituting  the  causa 
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causans  of  the  damage,  which  would  distinguish  that  case  from 
that  of  the  fire,  as  in  the  case  before  us,  proceeding  directly 
from  the  defendants'  shed,  but  such  a  point  does  not  arise  upon 
this  record.  It  is  stated  it  is  true,  in  the  appellant's  factum, 
that  a  number  of  actions  have  been  brought  against  the  defend- 
ants, and  that  it  has  been  agreed  that  the  defendant's  liability  in 
those  actions  shall  be  determined  by  the  result  of  this  present 
one.  This  circumstance,  however,  cannot  authorize  us  to  im- 
port into  the  consideration  and  determination  of  this  case,  any 
facts  not  actually  appearing  in  evidence  in  the  case.  It  may  be 
that  the  facts  in  the  other  cases  are  identical  with  those  appear- 
ing in  this  case.  It  may  be  that  in  some  of  the  other  actions 
the  facts  are  in  some  particulars  different.  How  this  may  be 
we  know  not.  To  all  cases  similar  in  their  facts  to  the  present, 
our  judgment  will,  of  course,  under  the  agreement  referred  to, 
naturally  apply  ;  and  if  the  agreement  affects  cases,  the  facts  of 
which  may  be  materially  different  from  those  appearing  in  the 
present  case,  that  is  a  matter  over  which  we  have  no  control, 
and  with  which  we  cannot  interfere. 

Upon  the  facts,  as  they  appear  in  the  present  case,  I  am  of 
opinion  that  the  damage  of  which  the  plaintiff  complains  is 
damage  naturally  consequential  upon,  and  resulting  from,  the 
negligence  from  the  defendants  as  found  by  the  jury,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Sufficienoy  of  Spark-arresterst — See  Moxley  v,  Canada  Atlantic  R.  Co. 
32  Am.  &.  Eng.  R.  R.  Cas.,  304.  note,  319. 

Liability  of  Company  Where  Fire  Spreads. — See  Louisville,  etc.,  R.  Co. 
V.  Ehlert,  11  Am.  &  Eng.  R.  R.  Cas.  61 ;  Pittsburg,  etc.,  R.  Co.  v,  Noel,  7 
lb.  524;  Butcher  z'.  Vaca  Valley,  etc..  R.  Co.,  22  lb.  644;  Pennsylvania, 
Co.  v.  Whitlock,  22  lb.  629,  note  637  ;  Simraonds  v.  New  York,  etc.,  R.  Co. 
231b.  369;  Tohnaon  z^.  Chicafi;o,  etc.,  R.  Co.,  13  lb.  460.  For  a  full  dis- 
cussion of  tnis  subject,  see  8  Am.  &  Eng.  Encyc.  of  Law,  tit.  Fires  Caused 
BY  THE  Operation  of  Railways,  i. 
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Haseltine 

V. 

Concord  R.  Co. 

(New  Hampshire  Supreme  Court,  July  19,  1888.) 

Fire  Caused  by  Locomotive — Personal  Property — Statutory  Provision. — 
Under  a  statute  which  provides  that  railroad  companies  shall  be  liable 
"  for  all  damages  which  shall  accrue  to  any  person  or  proi>erty  by  fire  or 
steam"  from  any  locomotive,  the  owner  of  personal  property  destroyed 
by  a  fire  caused  by  a  locomotive  may  recover  damages  altnough  such 
personalty  was  only  temporarily  left  near  the  railroad  track  and  was  liable 
to  be  changed  at  any  time. 

Same — Insurable  Interest. — Although  a  railroad  company  has  by  statute 
an  insurable  interest  in  all  property  on  the  line  of  its  road  exposed  to 
damage  by  fire  or  steam  from  its  locomotives,  the  right  of  an  owner 
whose  property  has  been  destroyed  by  fire  is  not  affected  by  reason  of  the 
fact  that  the  company  has  been  unable  to  obtain  insurance  upon  the  prop- 
erty consumed. 

Same — Evidence — Competency — Other  Fires. — In  an  action  to  recover 
damages  for  the  destruction  of  property  by  fire  from  a  particular  locomo- 
tive, evidence  tending  to  show  that  other  fires  were  set  about  the  same 
time  by  the  same  engine  is  competent. 

Action  on  the  case  to  recover  damages  for  the  burning  of 
personal  property,  consisting  of  coal,  wood,  etc.,  which  con- 
stituted part  of  the  plaintiff's  stock  in  trade,  and  was  situated 
on  land  adjoining  defendant's  railroad.  The  plaintiff  was  in 
the  habit  of  selling  the  property  destroyed  from  day  to  day, 
and  replenishing  his  stock  from  time  to  time  as  necessary.  The 
defendant  excepted  to  the  refusal  of  the  court  to  charge  that 
they  were  not  liable  for  the  loss  of  personal  property  tempora- 
rily left  near  its  track,  and  which  was  liable  to  be  changed  from 
time  to  time.  Evidence  was  admitted  over  objection,  which 
showed  that  about  a  week  after  the  destruction  of  the  plaintiff's 
property,  fire  was  found  in  the  grass  near  the  track  soon  after 
the  particular  locomotive,  which  plaintiff  claimed  had  caused 
the  fire  to  his  premises,  had  passed. 

W,  L.  Foster  and  H.  G.  Sargent  for  plaintiff. 

Chase  &  Streeter  and  Bingham  &  Mitchell  for  defendant. 

Carpenter,  J. — The  statute  upon  which  the  action  is  founded 
provides  that  "  the  proprietors  of  every  railroad  shall  be  liable 
for  all  damages  which  shall  accrue  to  any  person  or  property  by 
fire  or  steam  from   any  locomotive  or  other  engine  on  such 
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road  "     Gen.  Laws,  c.   162,  §  8.     It  makes  no  distinction  be- 
tween   different  kinds    of   property.     Under   it,    in  ^..^ 
Rowellt/.  Railroad,  57  N.  H.  132,  58  N.  H.  514;  Smith  TirionJ^PeiJ^ 
V.  Railroad,  63  N.  H.  25  ;  and  under  the  similar  statute  »»•!  p^p- 
of  Vermont  (Gen.  St.  C»  28,  §  78),  but  much  more  favor-  ^^^' 
able  to»  position  taken  by  the  defendants ;  and  in  Railroad  Co. 
V,  Richardson,  91  U,  S.  454, — recoveries  were  had  for  the  de- 
struction by  fire  of  lumber  and  other  personal  property.     In 
Laird  v.  Railroad,  62   N.  H. — ,  all  the  property  destroyed  was 
personal,  and  the  principal  part  of  it  consisted  of  a  stock  of 
goods.     The  plaintiff's  right  of  recovery  does   not 
depend  upon  the  defendants'  ability  to  obtain  insur-  JJIJJII^"***' 
ance  upon  the  property  consumed.     The  defendants 
have  by  the  statute  an  insurable  interest  in  all  property  on  the 
line  of  their  road  exposed  to  damage  by  fire  or  steam  from  their 
locomotives  or  other  engines.    Gen.  Laws,  c.  162,  §  9.   Whether 
they  procure  or  can  procure  insurance  is  immaterial.         rtrw. 
The  testimony  tending  to  show  that  other  fires  were 
set  about  the  same  time  by  the  same  engine  was  competent. 
Boyce  v.  Railroad,  43  N.  H.  627 ;  Smith  v.  Railroad,  63  N.  H. 
25 ;  Railroad  Co.  v.  Richardson,  91  U,  S.  454.     Judgment  on 
the  verdict. 

Blodgett,  J.,  did  not  sit.     The  others  concurred. 

Proof  of  Fir98  Caused  and  Sparks  Emitted  at  Other  Times. — See  Steele 
V.  Pacific  Coast  R.  Co.  32  Am.  &  Eng.  R.  R.  Cas.  333,  note,  338. 

Insurabie  Interest. — A  statute  making  a  railroad  company  liable  for 
damages  caused  by  fire  and  giving  it  an  insurable  interest  in  the  property 
liable  to  be  injured  does  not  limit  a  recovery  against  it  to  such  property 
as  is  usually  regarded  as  insurable.  Grissell  v,  Housatonic  R.  Co.  (Conn.) 
32  Am.  &  Eng.  R.  R.  Cas..  349. 

Fire  Set  by  locomotive — Wood-yard — Former  Fires. — In  an  action  against 
a  railroad  company  for  negligence,  for  setting  fire  to  cord-wood,  it  was 
held  that  the  fact  of  a  fire  having  occurred  in  the  wood-yard  previous  to 
the  buildinc^  of  the  railway,  was  entirely  irrelevant.  Longabaugh  v.  Vir- 
ginia City  &  T.  R.  Co.  9  Nev.  271. 

Respecting  fires  set  by  railroad  engines,  see  generally, /^j/,  Galveston, 
&  S.  A.  R.  Co.  V,  Home,  238,  and  note,  242-246 ;  St.  Louis,  &  S.  F.  R» 
Co.  V.  Fudge,  246,  and  note,  249-250 ;  and,  ani^,  Canada  Southern  R.  Co. 
V.  Phelps,  ?o7,  and  note,  235. 

For  a  very  exhaustive  discussion  of  the  subject  of  railroad  fires  gener- 
ally, see  7  Am.  &  Eng.  Enyc,  of  L.  ///.  Fires  Caused  by  the  Operation 
OF  Railways. 

Fire  Set  by  Locomotive — Trtle  to  Property. — In  an  action  to  recover 
damages  for  the  destruction  of  hay  by  a  fire  caused  by  a  railroad  locomo- 
tive, it  was  shown  that  the  land  upon  which  the  grass  was  grown  and  the 
hay  cut  did  not  belong  to  the  plaintiff,  but  to  a  third  person.  Plaintiff 
obtained  authority  from  a  person,  who  claimed  to  act  as  the  proprietor's 
agent,  to  cut  the  grass  for  the  purpose  of  making  hay ;  but  there  was  no 
evidence  which  tended  to  show  that  such  an  agent  had  any  authority  in 
writing  from  the  proprietor  to  act  in  her  behalf.  There  was,  however, 
evidence  which  tended  to  show  that  the  proprietor  ratified  and  confirmed 
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the  acts  of  her  alleged  agent.  It  was  Md  that  the  plaintiff  was  not  a 
trespasser  but  entered  into  possession,  under  at  least  a  parol  license,  and 
having  expended  labor  in  making  the  hay,  she  was,  under  the  ruling  in 
Murphy  v.  Railroad  Company,  55  Iowa  473,  entitled  to  recover.  The 
plaintin's  husband  testified  on  cross-examination  that  he  put  up  one  stack 
of  hay  for  •'himself  individually."  The  jury  found  that  the  hay  belonged 
to  the  plaintifif,  and  it  was  urged  that  it  necessarily  followed  that  the  ver- 
dict was  against  the  weight  of  the  evidence.  It  was  held  that  it  was  for 
the  junr  upon  the  whole  evidence,  to  decide  to  whom  the  hay  or  any  por- 
tion 01  it  belonged ;  and  that,  on  appeal,  the  court  could  not  say  that 
the  verdict  was  not  sufficiently  supported.  Bulliss  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (Iowa),  39  N.  W.  Rep.  245. 

As  to  sufiiciencv  of  evidence  of  ownership,  see  St.  Louis  &  S.  E.  R.  Co. 
V.  Weelis,  72  111.  538 ;  Reed  v.  Chicago.  M.  &  St.  P.  R.  Co.  (Wis.),  32  Am.  & 
Eng.  R.  R.  Cas.  320. 


Galveston,  Harrisburg  and  San  Antonio  R.  Co. 

V. 
HORNE. 

(Texas  Supreme  Court,  February  7,  1888.) 

Fires  Caused  by  Locomotives — Action  for  Damages — Jurisdiction. — Under 
the  provision  of  the  Texas  Revised  Statutes  that  suits  against  any  private 
corporation  may  be  commenced  in  any  county  in  which  such  corporation 
has  an  agency  or  representative,  and  that  suits  against  a  railroad  company 
may  be  brought  in  any  county  through  or  into  which  the  railroad  of  such 
corporation  extends,  an  action  to  recover  damages  for  the  destruction  of 
grass  by  a  fire  caused  by  a  locomotive  may  be  brought  in  a  county  throngh 
which' the  company  operates  its  line  and  at  the  county  seat  of  which  it 
has  an  agent,  although  the  property  destroyed  was  situated  in  another 
county. 

Same — Continuance — Absence  of  Witnesses. — An  affidavit,  in  an  action  to 
recover  damages  for  the  destruction  of  property  by  a  railroad  lire,  set- 
ting forth  that  absent  witnesses  would  prove  the  value  of  the  property  de- 
stroyed to  have  been  much  less  than  the  plaintiff  claimed  is  not  sufficient 
to  warrant  the  granting  of  a  continuance  if  it  does  not  specify  how  much 
less  such  witnesses  would  state  the  value  of  the  property  to  have  been. 

Same — Evidence  of  Negligence — Presumption — Escape  of  Sparlcs. — In 
Texas,  if  it  is  proved  that  a  fire  was  caused  by  the  escape  of  sparks  from  a 
locomotive  engine,  such  testimony  is  sufficient  prima  facte  to  establish 
the  negligence  of  the  company. 

Same— Damages — Crowing  Crass. — In  an  action  to  recover  damages  for 
the  burning  of  growing  grass,  the  value  of  the  grass  at  the  place  at  which 
it  was  grown  is  the  proper  measure  of  damages,  and  the  plaintiff  is  en- 
titled to  interest,  upon  the  value  of  the  property  so  destroyed,  from  the 
date  of  its  destruction. 

Appeal  from  District  Court,  Colorado  County. 
Action  by  W.  F.  Home  against  the  Galveston,  Harrisburg  & 
San  Antonio  R.  Co.,  to  recover  damages  for  injuries  caused  by 
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a  fire  alleged  to  have  been  set  by  one  of  defendant's  engines. 
Defendant  appeals  from  a  judgment  for  plaintiff. 

Bratun  &  Dunn  for  appellant. 

Foardj  Thompson  &  Townsend  for  appellee. 

Willie,  C.J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellant,  to  recover  compensation  for  damages  ^^^ 

done  to  the  former's  land  and  grass  by  fire  escaping 
from  an  engine  passing  upon  the  appellant's  road.  The  land 
lay  in  Wharton  county,  and  the  suit  was  brought  in  Colorado 
county.  The  railway  company  pleaded  to  the  jurisdiction  upon 
the  ground  that  the  suit,  being  for  damages  to  land,  should  have 
been  brought  in  the  county  where  the  land  was  situated.  This 
plea  was  sustained  so  far  as  the  claim. of  damage  to  the  land 
was  concerned,  but  overruled  as  to  the  claim  for  the  value  of 
the  grass  consumed.  This  ruling  was  excepted  to  by  the  ap- 
pellant, and  forms  the  subject  of  the  first  assignment  of  error. 
The  suit  was  filed  on  the  9th  of  October,  1886,  and  the  cause 
was  tried  on  the  8th  of  September,  1887.  When  the  case  was 
called  for  trial,  the  appellant  moved  to  continue  for  want  of  the 
presence  of  material  witnesses,  which  motion  was  overruled  by 
the  court,  and  the  appellant  reserved  a  bill  of  exceptions.  The 
ruling  of  the  court  upon  the  motion  to  continue  is  the  subject 
of  the  second  assignment  of  error.  The  court  gave  the  follow- 
ing charge  to  the  jury:  "  If  the  jury  believe  from  the  evidence, 
that  the  grass  growing  on  the  land  of  plaintiff  was  destroyed  by 
fire,  caused  by  fire  or  sparks  escaping  from  defendant's  engine 
while  passing  along  the  road  of  defendant  in  manner  and  form 
as  charged  in  plaintiff's  petition,  then  these  facts  would  make  a 
prima  facie  case  of  negligence  against  the  defendant;  and  such 
prima  facie  case  can  only  be  rebutted  by  the  defendant  showing 
to  your  satisfaction  that,  at  the  time  in  question,  the  engine  was 
properly  constructed,  with  the  best  approved  .  appliances  for 
preventing  the  escape  of  fire,  and  that  the  appliances  were  all  in 
good  repair  and  condition  as  regards  the  escape  of  fire,  or  that 
all  reasonable  care  and  caution  had  been  taken  to  keep  them  in 
such  repair  and  condition,  and  that  the  engine  was  carefully  and 
skilfully  handled  as  regards  the  escape  of  fire  therefrom."  This 
charge  is  alleged  to  be  erroneous  in  the  third  assignment  of  error. 
The  court  also  charged  that  the  measure  of  damages  was  the 
value  of  the  grass  at  the  time  it  was  destroyed,  and  in  the  con- 
dition it  was  at  that  time.  This  charge  forms  the  subject  of  the 
fourth  and  fifth  assignments  of  error.  The  jury  found  a  verdict 
for  theappollee  for  $4655,  with  8  per  cent  interest  from  the  8th 
day  of  December,  1885;  and  the  appellant  contends  that  the 
finding  is  so  excessive  as  to  show  that  the  jury  were  influenced 
by  passion  and  prejudice  in   arriving  at  the  amount  of  their 
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verdict.  The  court  below  having  entered  judgment  in  accord- 
ance with  the  verdict,  the  defendant  appealed  to  this  court. 
The  court  did  not  err  in  overruling  the  plea  to  the  jurisdiction. 
The  twenty-first  subdivision  of  article  1198  of  the  Revised 
Statutes  provides  that  suits  against  any  private  corporation  may 

JariidieitoB  ^^  Commenced  in  any  county  in  which  the  cause  of 
action  or  a  part  thereof  arose,  or  in  which  such  cor- 
poration  has  an  agency  or  representative,  or  in  which  its  princi- 
pal office  is  situated ;  and  that  suits  against  a  railroad  corpora- 
tion may  also  be  brought  in  any  county  through  or  into  which 
the  railroad  of  such  corporation  extends  or  is  operated.  The 
petition  alleged  that  the  defendant  operated  a  line  of  railroad 
through  Colorado  county,  and  had  an  agent  at  the  county  seat 
of  that  county.  These  facts  were  not  disputed,  and  the  defend- 
ant was  liable  to  suit  in  that  county  for  the  cause  of  action  set 
forth  in  the  petition.  The  statute  makes  no  exception  as  to 
suits  of  this  character  when  brought  against  this  kind  of  corpora- 
tions, as  it  does  in  reference  to  individuals,  and  we  can  make 
none.    White  &  W.  Civ.  Cas.  §  701. 

The  ruling  upon  the  motion  for  continuance  was  also  correct. 
The  bill  of  exceptions  does  not  show  whether  a  continuance  of 
the  cause  was  sought  for  the  first,  or  second,  time  by 
Aibr*****"f*~  ^^^  defendant.     The  affidavit  evidently  attempts  to 
wiuen.  comply  with  the  requirements  of  an  affidavit  for  a 

second  continuance ;  but  we  think  it  insufficient  in 
setting  forth  the  facts  which  the  affiant  expected  to  prove  by 
the  absent  witnesses.  This  is  required,  not  only  for  the  purpose 
of  allowing  the  court  to  judge  of  their  materiality,  but  to  enable 
the  adverse  party  to  admit  what  the  absent  witnesses  would 
state,  and  thereby  prevent  a  postponement  of  the  trial.  This 
affidavit  does  not  state  with  any  certainty  what  would  be  the 
evidence  of  the  absent  witnesses.  It  says  they  would  prove 
the  value  of  the  grass  to  have  been  much  less  than  the  plain- 
tiff claimed.  The  plaintiff  claimed  that  it  was  worth  $5 
per  acre.  How  much  less  than  this  would  the  testimony  of 
these  witnesses  have  made  its  value  ?  A  person  seeking  a  second 
or  any  subsequent  continuance  of  a  cause  cannot  defeat  the 
right  of  his  adversary  to  an  immediate  trial  by  making  his  state- 
ment of  the  needed  evidence  so  indefinite  as  to  render  it  uncer- 
tain what  verdict  the  jury  would  find  if  the  witnesses  were 
present ;  and  the  jury  based  their  verdict  upon  the  truth  of  the 
testimony.  Had  the  appellee  admitted  the  truth  of  the  pro- 
posed evidence,  he  could  not  have  contradicted  it  at  the  trial  by 
other  witnesses,  and  the  jury  would  have  been  without  any 
guide  as  to  the  value  of  the  grass,  and  the  verdict  would  have 
been  without  evidence  to  support  it,  no  matter  what  might  be 
its  amount.     Besides,  the  verdict  of  the  jury  fixed  the  value  of 
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the  grass  at  $3.50  per  acre,  which  was  much  less  than  that 
claimed  by  the  appellee.  How  are  we  to  know  that  the  appel- 
lant was  prejudiced  by  the  absence  of  his  witnesses,  not  knowing 
that  they  would  have  fixed  its  value  at  less  than  the  amount 
recovered  ?  There  was  no  error  in  the  charge  complained  of. 
It  is  in  accordance  with  the  decisions  of  this  court. 

There  is  a  conflict  in  the  decisions  of  England  and  America 
as  to  whether  the  escape  of  sparks  from  a  passing  engine  is 
prima  facte  evidence  of  negligence  on  the  part  of  the  company 
running  the  engine.  We  are  aware  that  numerous  authorities 
can  be  found  in  which  it  is  made  the  duty  of  the  party  com- 
plaining of  injuries  done  to  his  property  by  reason 
of  fire  kindled  from  such  spjirks  to  show  negligence. B«rd«m of 
on  the  part  of  the  company  ;  but  we  think  that  those  J™i[J^f 
decisions  which  throw  the  burden  upon  the  company,  ■eyitgvmM. 
of  showing  that  the  sparks  did  not  escape  because  of 
any  negligence  on  its  part,  are  best  supported  by  reason.  They 
place  the  burden  of  proof  upon  the  party  having  the  means  of 
producing  the  necessary  evidence  upon  the  subject.  The  em- 
ployes know  the  condition  of  the  engine,  and  of  the  appliances 
used  to  prevent  the  escape  of  fire,  and  they  should  be  informed 
as  to  whether  these  were  sufficient  for  that  purpose.  The 
injured  party  would  not,  as  a  general  thing,  be  possessed  of  any 
such  [information,  and  he  could  not  ordinarily  obtain  it.  To 
require  him  to  make  the  proof  would  in  most  instances  be  a 
denial  of  justice,  and  would  allow  the  party  doing  the  wrong  to 
escape  by  concealing  the  facts  which  brought  it  about.  Hence, 
our  courts  have  adopted  the  salutary  rule  of  presuming  the  ex- 
istence of  negligence  against  the  party  who  has  the  means  of 
disproving  it,  and  fails  to  make  use  of  them  (Ryan  v.  Railway  Co., 
65  Tex.  20 ;  s.  c,  23  Am,  &  Eng.  R.  R.  Cas.  703),  and  have  fol- 
lowed that  line  of  decisions  which  casts  the  burden  of  proof  in 
such  cases  upon  the  company ;  and,  as  we  believe  our  former 
decisions  upon  the  subject  are  founded  upon  good  reason,  we 
are  not  inclined  to  change  the  rule  assumed  by  them  (Railway 
Co.  V.  Timmermann,  61  Tex.  660;  s.  c,  22  Am.  &  Eng.  R.  R. 
Cas.  648,  note  ;  Railway  Co.  v.  Hogsett,  67  Tex.  685.)  See  also 
White  &  W.  Civ.  Cas.  §  653,  where  the  authorities  upon  both 
sides  of  the  question  are  collated.  We  cannot  say  that  the 
proof  required  to  rebut  the  presumption  of  negligence  was  too 
onerous.  The  charge  of  the  court  in  this  respect  seems  to  be  in 
accord  with  the  great  weight  of  authority.  It  did  not  require 
that  the  appliances  should  be  such  as  rested  merely  in  experi- 
ment, but  such  as  had  been  approved  or  tested  by  use  and  ex- 
perience. See  I  Thomp.  Neg.  1 54  et  seq.  But  if  the  charge  had 
been  erroneous  in  this  respect,  it  did  no  harm,  for  the  prima 
facie  case  of  negligence  made  out  by  the  plaintiff  was  not  re- 
85  A.  &  £.  R.  R.  Cas.— 16 
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butted  by  the  defendant  with  a  particle  of  evidence  of  any  char- 
acter whatever. 

The  court  gave  the  correct  measure  of  damages  for  the  de- 
struction of  the  grass,  as  has  been  ruled  by  this  court  in  similar 

cases.  It  is  only  when  the  damage  to  the  land  is 
dmm.^^       permanent  that  the  difference  in  its  value  before  and 

that  after  the  fire  is  to  be  calculated.  Railway  Co.  v. 
Johnson,  65  Tex.  393;  Railway  Co.  v»  Hogsett,  67  Tex.  686; 
Railway  Co.  v.  Seymour,  63  Tex.  345.  To  charge  the  jury  that 
they  may  find  the  value  of  the  grass  in  the  condition  it  was  in 
when  consumed  includes  a  charge  *that  the  value  at  the  place 
where  it  was  growing  is  the  proper  measure  of  damages.  Grass 
growing  in  the  soil  has  no  market  in  its  then  condition,  except 
at  the  place  where  it  is  grown.  Moreover,  the  evidence  showed 
that  the  grass  had  a  different  value  in  other  places  from  that 
where  it  was  growing ;  and  the  jury  find  the  value  placed  upon 
it  at  the  place  where  it  was  growing  and  while  attached  to  the 
soil.  The  plaintiff  was  entitled  to  interest  upon  the  value  of 
the  property  destroyed,  and  the  jury  were  correct  in  allowing  it 
to  him,  whether  so  charged  by  the  court  or  not.  The  rule  in 
such  cases  is  the  same  as  in  an  action  of  trespass,  namely,  the 
value  of  the  property,  with  interest  from  the  date  it  was  lost  to 
the  plaintiff.  Railway  Co.  v,  Joachimi,  58  Tex.  456 ;  s.  c,  1 1  Am. 
&  Eng.  R.  R.  Cas.  539;  Blum  v.  Merchant,^Ib.  400. 

As  we  cannot  judicially  know  that  the  grass  upon  appellee's 
land  was  partly  or  wholly  unfit  for  hay  on  the  8th  of  December, 
1886,  we  cannot  say  that  the  jury  were  influenced  by  passion  or 
prejudice  in  assessing  the  amount  found  by  their  verdict.  The 
overwhelming  weight  of  the  evidence  was  to  the  effect  that  the 
grass  was  fit  for  hay  and  worth  the  amount  found  by  the  jury. 
They  were  citizens  of  the  neighborhood,  and  better  judges  of 
the  truth  of  the  fact  testified  to  by  the  witnes§ess  than  we  can 
,  possibly  be ;  and,  while  the  verdict  may  seem  excessive,  we  can- 
not disturb  it  for  any  reason  appearing  upon  the  face  of  the 
record.     There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

• 

Fire  Set  by  Locomotive — Escape  of  Sparks, — The  escape  of  fire  from 
a  locomotive  raises  a  presumption  of  negligence  against  the  niilroad 
company.  Chicago  &  A.  R.  Co.  v,  Quaintance,  58  111.  389  ;  Illinois  Cent. 
R.  Co.  V.  Mills,  42  111.  407  ;  Clemens  v.  Hannibal  &  St.  J.  R.  Co.,  53  Mo. 
366;  Bedford  v,  Hannibal  &St.  J.  R.  Co., 46 Mo. 456;  Ellis  v,  Portsmouth 
&  Roanoake  R.  Co.,  2  Ired.  (N.  C.)  L.  138 ;  Clevelands  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449;  Spalding  V.  Chicago,  N.  W.  R.  Co.,  30  Wis.  no.  The 
fact  that  the  engine  emitted  sparks  at  other  times  than  at  the  time,of  the 
injury  is  competent.  Henry  v.  Southern  Pacific  R.  Co.,  joCal.  176;  s.c, 
12  Am.  Ry.  Rep.  168 ;  Crist  v,  Erie  R.  Co.,  58  N.  Y.  638  ;  Home  Ins.  Co.  v. 
Pennsylvania  R.  Co.,  11  Hun  (N.  Y.),  128;  Philadelphia  &  R.  R.  Co.  v. 
Shultz,  93  Pa.  St.  341 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  271  ;  Nashville  & 
Chattanooga  R.  Co.  v,  Tyne,  7  Am.  &  Eng.  R.  R.  Cas.  515. 
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Same — Presumption  of  Negligence, — Where  the  premises  are  shown  to 
have  been  set  fire  by  sparks  ^om  a  locomotive,  the  presumption  of  negli- 
gence arises,  and  the  burden  is  on  the  railroad  company  to  remove  this 
presumption  by  proving  that  all  necessarv  precautions  were  taken  to  avoid 
such  mischief.  Coale  v,  Hannibal  &  St.  J.  K.  Co.,  60  Mo.  227 ;  s.  c,  9  Am. 
Ry,  Rep.  210;  Pennsylvania  R.  Co.  v,  Watson,  81  ♦  Pa.  St.  293;  Brown 
t/.  Atlanta  &  C.  A.  L.  R.  Co.,  19  S.  C.  ^ ;  Burke  v,  Louisville  &  N.  R.  Co., 
7  Heisk.  (Tenn.)  451  ;  s.  c,  12  Am.  Ry.  Rep.  497;  Simpson  v.  Eastern 
Tennessee  &  G.  R.  Co..  5  Lea  (Tenn.),  456;  Spalding  v.  Chicago  &  N.  W. 
R.  Co..  33  Wis.  582.  The  frequent  settingof  tires  will  justify  the  inference 
of  negligence.  Missouri  Pacific  R.  Co.  v,  Kincaid,  29  Kan.  654 ;  s.  c,  11 
Am.  &  Eng.  R.  R.  Cas.  83. 

As  to  presumptions  and  burden  of  proof  generally,  see  Tilley  v,  St; 
Louis  &  S.  F.  R.  Co.  (Ark.),  32  Am.  &  Eng.  R.  R.  Cas.,  324,  and  note,  328. 

Under  the  Iowa  Code,  sec.  1289,  when  the  injury  has  been  occasioned  by 
a  fire  set  in  operating  a  railroad,  the  presumption  is  that  the  corporation 
•operating  the  road  was  guilty  of  negligence ;  and  an  allegation  of  negligence 
in  a  petition  to  recover  damages  therefor  is  therefore  redundant.  Such 
presumption  is  not  necessarily  overcome  by  proof  merely  that  the  company 
was  not  negligent  in  operating  the  road ;  for,  if  the  fire  was  set  in  the 
operation  of  the  road,  but  the  injury  was  occasioned  by  its  negligence  in 
5ome  matter  not  p>ertaining  to  its  operation,  it  is  still  liable.  The  presump- 
tion of  liability  therefor  can  only  be  overcome  by  proof  that  the  company 
wasnot  guilty  in  the  matters  which  were  the  immediate  cause  of  the  in- 
jury. The  court  instructed  the  jury  that,  "  In  order  for  the  defendant  to 
escape  from  liability  to  pay  the  plaintiff's  damages,  ...  it  is  incumbent 
on  the  defendant  to  establish,  by  a  preponderance  of  the  evidence,  .  .  . 
that  the  defendant  was  in  nowise  negligent  or  in  fault  in  setting  out  or  in 
<:ausing  the  fire  which  destroyed  plaintiff's  property,  and  so  far  as  causing 
said  fire  was  concerned  it  operated  its  railway  in  a  reasonable,  careful,  and 
prudent  manner."  It  was  held  that  the  instruction  was  not  open  to  the 
objection  that  it  subjected  the  defendant  to  liability  for  the  consequence 
of  but  slight  negligence,  whereas  the  rule  was  that  it  should  be  held  to  or- 
dinary care  and  diligence.  Engle  v,  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa), 
37  N.  W.  Rep.  6. 

Same — Unusual  Quantity  of  Sparks, — The  fact  that  the  engine  threw 

out  an  unusual  quantity  of  fire  is  sufficient  to  overcome  any  direct  evidence 

given  that  it  was  in  good  order,  or,  if  in  good  order,  that  it  was  skilfully 

managed  by  the  engineer.     Chicago  &  N.  W.  R.  Co.  v,  McCahill,  56  III. 

28. 

SsLfne—OtAer  Fires, — It  has  been  said  that  the  mere  fact  that  fire  was 

occasioned  by  sparks  from  an  engine  does  not  make  a  prima  facie  case 

.against  the  railway  company,  because  the  burden  is  on  the  pjaintiff  to  show 

negligence  on  the  part  of  the  defendant.     See  Albert  v.  Northern  Cent. 

R.  Co.,  98  Pa.  St.  316;  Pennsylvania  R.  Co. -z/.  Watson,  81*  Pa.  St.  293. 

The  negligence  of  the  company  must  either  be  proven  directly  or  by  cir- 
cumstances. McCummons  v,  Chicago  &  N.  w.  R.  Co.,  33  Iowa,  187; 
Gandy  v,  Chicago,  N.  W.  R.  Co.,  30  Iowa,  420.  While  a  single  fire 
may  not  afford  sufficient  evidence  to  warrant  a  finding  of  negligence  against 
a  railroad  company,  yet,  where  it  appears  that  at  or  about  the  same  time 
^  several  other  fires  were  caused  by  the  same  engine,  and  that  only  at  or 
'  about  that  time  were  any  fires  caused  by  such  engine,  will  be  sufficient  to 
justify  a  jury  in  finding  that  the  defendant  was  guilty  of  n^ligence  in  the 
management  of  the  engine.  Missouri  Pac.  R.  Co.  v,  Kincaid,  29  Kan.  654 ; 
s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  83. 

Thus,  it  has  been  held  that,  where  a  person  sues  a  railroad  company  for 
negligently  permitting  sparks  to  escape  from  its  engine,  and  thereby  sets 
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fire  to  his  property,  if  it  is  claimed  by  the  plaintiff  that  the  defendant's  en- 
gines are  not  in  proper  condition  to  prevent  the  escape  of  sparks,  it  is  com- 
petent for  the  court  to  permit  the  plaintiff  to  introduce  evidence  on  the 
trial  tending  to  show  that  other  fires  were  caused  by  sparks  escaping  from 
defendant's  engine  immediately  before  or  after  the  time  that  the  fire  com- 
plained of  occurred,  because  such  evidence  would  clearly  tend  to  prove 
that  the  defendant's  engines  were  "  not  projierly  constructed,  or  were  out 
of  repairs."  St.  Joseph  Sc  D.  C.  R.  Co.  v.  Chase,  ii  Kan.  47;  Annapolis 
&  E.  R.  Co.  V,  Gantt,  39  Md.  115  ;  s.c.,  11  Am.  Ry.  Rep.  210;  Longabaugh 
V.  Virginia  City  AT.  R.  Co.,  9  >fev.  271.  And,  where  an  action  is  brought 
against  a  railroad  company  for  negligently  setting  fire  to  cord-wood  by 
coals  dropped  or  sparks  emitted,  it  was  held  competent  for  the  witness  to 
testify  that,  a  few  weeks  after  the  fire  complained  of,  another  fire  was 
caused  on  the  same  road  by  coals  dropped  from  another  engine  of  the 
same  company.     Longabaugh  v,  Virginia  City  &  T.  R.  Co.,  9  Nev.  271. 

Same — Defective  Engines, — Where  the  railroad  company  uses  a  locomo- 
tive without  a  screen  over  the  smoke-stack  to  arrest  the  sparks  it  is  suffi- 
cient evidence  of  negligence  to  go  to  the  jury  in  an  action  for  damages 
caused  by  the  fire  originating  from  such  engines.  Bedell  v.  Long  Island 
R.  Co.,  44  N.  Y.  367.  See  Freemantle  v,  London  &  N.  W.  R.  Co.,  10  C.  B. 
N.  S.  89 ;  s.  c,  100  Eng.  C.  L.  88.  The  raili'oad  company  is  required  to 
operate  its  road  with  engines  so  constructed  as  to  cause  the  least  danger. 
King  V.  Morris  &  E.  R.  Co.,  18  N.  J.  Eq.  (3  C.  E.  Gr.)  397. 

It  is  not  necessary  for  the  company  to  show,  in  tlie  defence  of  such  ac- 
tion, that  the  engine  is  supplied  witn  the  best  and  most  approved  appli- 
ances to  prevent  fire,  if  it  is  made  to  appear  that  the  engine  is  properly 
constructed  and  in  good  order  at  the  time.  See  Chicago  &  N.  W.  R.  Co. 
V.  Boiler,  7  111.  App.  625.  However,  where  a  fire  is  set  by  an  engine,  burdea 
is  upon  the  company  to  show  that  such  engine  was  properly  constructed, 
equipped,  and  operated.  The  question  of  such  construction  and  equipment 
is  one  of  fact  for  the  jury.    Burlington  &  M.  R.  R.Co.  v,  Westover,  4  Neb.  268. 

As  to  the  use  01  spark-arresters  which  will  prevent  fire  from  escaping, 
see  Monlex  v,  Canada  A.  R.  Co.,  14  Ont.  Rep.  Rep.  309 ;  s.  c.  32  Am.  « 
Eng.  R.  R.  Cas.  304,  and  note  317. 

Same — Sufficiency  of  Evidence, — In  an  action  for  damages  against  the 
railroad  company  for  so  negligently  managing  its  engines  as  to  communi- 
cate fire  to  standing  grass  ana  crops  of  the  plaintiff's,  the  burden  of  proof 
is  upon  plaintiff  to  show  that  the  fire  was  caused  by  the  negligence  of  the 
defendant.  Smith  v,  Hannibal  &  St.  J.  R.  Co.,  37  Mo.  287 ;  Albert  v. 
Northern  Cent.  R.  Co.,  98  Pa.  St.  316 ;  Pennsylvania  Co.  v,  Watson.  8i* 
Pa.  St.  293.  It  was  held  in  Piggot  v.  Eastern  Counties  R.  Co.,  3  M. 
G.  &  S.  294;  s.  c,  54  Eng.  C.  L.  219,  that  the  fact  of  premises  being  fired 
by  sparks,  emitted  from  a  passing  engine  is  prima  facie  negligence  on  the 
part  of  the  company,  rendering  it  incompetent  for  such  company  to  show 
that  some  precaution  had  been  adopted  reasonably  to  prevent  accident. 

Evidence  which  shows  that  a  fire  occurred  soon  after  a  train  passed 
plaintiff's  land,  that  dry  weeds  and  grass  were  p>ermitted  to  accumulate  on 
the  right  of  way  at  and  about  the  place  where  the  fire  occurred,  and  that 
at  the  time  and  before  the  fire  occurred  it  was  not  unusual  for  the  com- 
pany's engines  to  throw  sparks  and  coals  of  fire  on  its  right  of  way,  is  suf- 
ficient to  support  a  finding  by  the  court  that  the  fire  was  occasioned  hs 
the  negligence  of  defendant.  Missouri  Pac.  R.  Co.  v,  Ayers  (Tex.),  8  5. 
W.  Rep.  538. 

A  suit  was  brought  to  recover  damages  for  two  fires,  one  of  which  was 
occasioned  by  negligence  whereby  sparks  were  cast  upon  plaintiff  s  prem- 
ises, and  the  other  by  negligence  in  permitting  combustible  matter  to  accu- 
mulate on  the  right  of  way,  which  took  fire  and  communicated  it  to  the 
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plaintiff's  premises.  The  testimony  showed,  as  to  the  first  fire,  that  it  oc- 
curred soon  after  a  train  passed  the  premises  ;  that  the  fire  started  on  the 
bank  of  a  railroad  cut  and  upon  the  boundary  of  plaintiff's  premises,  and 
travelled  away  from  the  railroad  towards  the  premises ;  and  that  the  en- 
gines on  the  road  sometimes  threw  sparks  forty  feet  bejrond  the  right  of 
way.  It  was  shown  that  the  weeds  and  grass  on  the  right  of  way  were 
not  burned  by  the  first  fire.  After  the  second  fire,  the  weeds  and  grass  on 
the  right  of  way  were  found  to  have  been  partially  burned.  It  was  held 
that  there  was  sufficient  evidence  to  justify  a  finding  that  the  fires  were 
caused  as  charged.  Norfolk  &  W.  R.  Co.  v.  Bohannan  (Va.),  7  S.  E.  Rep. 
236. 

Where  the  facts  disclosed  show  that  a  fire  started  in  an  open  field  be- 
lonp^ing  to  plaintiff,  about  60  feet  from  the  railroad  track  and  far  from  any 
building  or  highway,  immediately  after  the  passing  of  a  locomotive  and 
train,  that  a  strong  wind  was  blowing  from  the  south  and  the  fire  started 
north  of  the  track>  and  that  there  was  no  apparent  cause  of  the  fire  except 
the  passing  train,  they  are  sufficient  to  justify  the  conclusion  that  the  fire 
complained  of  was  set  by  the  train.  The  statutory  presumption  of  negli- 
gence on  the  part  of  defendant  was  held  not  to  have  been  rebutted  on  the 
ground  that  the  general  fireman  of  the  mechanical  department  of  the  de- 
^ndant  company  testified  that  the  engine  was  fitted  with  an  improved 
spark-arrester,  which  was  supposed  to  be  cleaned  out  at  intervals  of  thirty 
to  forty  miles ;  that  it  was  not  possible  for  sparks  to  escape  through  this 
spark-arrester  if  it  was  properly  cleaned  out ;  that  fire  could  not  get  out 
of  the  ash-pan  while  the  engine  was  in  motion  ;  and  that,  if  a  fire  was  set 
by  an  engine,  it  would  necessarily  have  been  out  of  repair ; — ^such  testimony 
tending  to  show,  if  anything,  that  the  engine  was  out  of  order  in  some 
part,  and  to  establish,  rather  than  rebut,  the  defendant's  negligence.  Dean 
z/.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.),  40  N.  W.  Rep.  270. 

Where  the  only  evidence  offered  by  the  defendant  to  rebut  the  presump- 
tion of  negligence  consisted  of  the  afiidavits  of  defendant's  master-mecha- 
nic that  certain  engines  were  inspected,  and  the  stack-ends,  ash-pans,  and 
dampers  were  in  good  condition,  it  is  insufficient  if  the  other  evidence 
does  not  disclose  whether  the  fire  complained  of  was  caused  by  fire  from 
any  of  those  engines.  Missouri  Pac.  R.  Co.  v,  Texas  &  P.  R.  Co.,  33 
Fed.  Rep.  360. 

Same — Contributory  Negligence. — In  an  action  to  recover  damages  for  a 
fire,  set  by  a  railroad  company,  the  court  instructed  the  jury  that,  "  If 
plaintiff's  own  negligence  directly  and  proximately  contributed  to  his  own 
injuries,  then  he  cannot  recover ;  but  in  order  to  defeat  his  right  to  re- 
cover, there  must  be  such  contributory  negligence  on  his  part  as  directly 
and  proximately  contributes  to  produce  the  injuries,  and  without  which 
his  loss  would  not  have  been  sustained."  It  was  held  that,  although  the 
language  of  the  last  clause  of  the  instruction  did  not  state  the  rule  of  law 
established  by  the  Iowa  courts,  the  defendant  could  not  have  been  preju- 
diced by  the  instruction — as  by  the  decision  of  the  court,  in  West  v.  Chi- 
cago &  N.  W.  R.  Co.  (Iowa),  32  Am.  &  Eng.  R.  R.  Cas.  339.  A  railroad 
comi»ny  cannot  escape  liability  by  showing  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  exposing  his  property.  Engle  v.  Chicago,  M., 
St.  P.  R.  Co.  (Iowa),  N.  W.  Rep.  6.  See,  post,  Louisville  &  N.  R.  Co.  v. 
Schuster,  and  note. 

Same — Measure  of  Damages — Destruction  of  Grass-roots, — In  Missouri 
P.  R.  Co.  V,  Ayers  (Texas),  b.  W.  Rep.  538,  it  was  held  that,  in  addition  to 
the  value  of  the  grass  burned,  the  plaintiff  was  entitled  to  recover  for  the 
destruction  of  the  grass-roots  whereby  the  ground  was  rendered  less  pro- 
ductive of  grass  during  his  tenancy  than  it  would  have  been  had  the  fire 
not  occurred. 
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Destruction  of  Orchard. — In  Norfolk  &  W.  R.  Co.  v,  Bohannan  (Va.)»  7 
S.  E.  Rep.  236,  the  plaintiff  sued  to  recover  damages  for  the  destruction 
of  an  orchard  of  fruit;trees,  and  it  was  held  that  the  measure  of  dam- 
ages was  not  the  cost  of  replanting  the  trees  the  first  proper  season  for  plant- 
nmg  after  burning,  and  the  value  of  the  care  and  labor  expended  on  the 
trees  before  the  burning,  with  interest  thereon  from  the  time  it  was  ex- 
pended, but  the  value  of  the  property  destroyed.  In  that  case  two  fires 
had  occurred,  and  no  attempt  was  made  to  ascertain  the  loss  until  after 
the  second  fire.  At  the  trial,  the  defendant  omitted  to  examine  the  wit- 
nesses as  to  the  amount  of  the  separate  losses,  and  it  was  held  that  an  in- 
struction requiring  the  jury  to  find  the  amount  of  each  loss  separately 
was  properly  refused. 


St.  Louis  and  San  Francisco  R.  Co. 

V. 

Fudge. 

{Kansas  Supreme  Court,  June  9,  1888.) 

Railroad  Fire— Pleading  and  Proof— Defective  Engine.— A  plaintiff  sued 
a  railway  company  for  negligently  permitting  fire  to  escape  from  its  en- 
fi^ne,  and  causing  injury  to  his  property,  and  alleg:ed  the  negligence  as 
follows :  "  The  servants,  agents,  and  employees  of  said  defendant,  in  oper- 
ating and  running  its  engme  over  said  line  of  road  near  the  premises  of 
plaintiff,  in  said  county,  negligently  and  carelessly  p>ermitted  said  engine 
to  cast  out  sparks  and  coals  of  fire  therefrom  into  the  dry  grass,  and 
other  combustible  material  on  defendant's  right  of  way,  and  set  fire  there- 
to, which  spread  onto  and  over  the  said  land  of  plaintiff."  The  defend- 
ant filed  a  motion  to  require  the  plaintiff  to  make  his  petition  more  defi- 
nite and  certain,  which  motion  was  overrdled  by  the  court.  Held,  that 
the  foregoing  allegations  of  negligence  cannot  be  construed  as  including 
an  allegation  that  the  railway  copipany's  engine  was  defective. 

Same — Special  Findings — Verdict. — In  such  case,  where  the  jury,  in  an- 
swer to  questions  as  to  how  the  fire  was  permitted  to  escape,  answered  as 
follows :  •*  Either  by  negligence  of  engineer,  or  some  defect  in  engine,  or 
both,  the  evidence  does  not  warrant  us  in  saying  which."  Held,  that  as 
no  defect  in  the  engine  was  alleged,  and  as  the  fire  may  have  escaped 
wholly  by  reason  of  some  defect  in  the  engine,  it  was  error  for  the  trial 
court  to  render  judgment  in  favor  of  the  plaintiff  upon  such  finding. 

Error  to  District  Court,  Greenwood  County. 

G.  P.  Fudge  brought  an  action  in  the  district  court  of  Green- 
wood county  against  the  St.  Louis  &  San  Francisco  R.  Co., 
in  which  action  he  filed  the  following  original  petition,  omitting 
title  and  signature,  to-wit :  "  The  plaintiff  alleges  that  the  de- 
fendant at  the  time  hereinafter  mentioned  was  a  duly  incor- 
porated railroad  company,  doing  business  in  the  State  of   Kan- 
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sas,  under  and  by  virtue  of  the  laws  of  said  State,  and  operat- 
ing its  railroad  through  Greenwood  county,  its  right  of  way 
being  lOO  feet  in  width  along  the  line  of  said  road.  Said  rail- 
road is  located  near  the  premises  of  plaintiff  in  said  county; 
and  on  the  4th  day  of  September,  1881,  said  defendant,  con- 
trary to  its  duty  in  that  regard,  carelessly  and  negligently 
omitted  to  keep  said  right  of  way  free  and  clear  from  dry  and 
combustible  material,  but  negligently  permitted  large  quantities 
of  dry  grass  and  weeds  to  accumulate  over  and  upon  its  said 
track  and  right  of  way  near  the  premises  of  plaintiff.  That  on 
said  day  the  servants,  agents,  and  employees  of  said  defendant, 
in  operating  and  running  its  engine  over  said  line  of  road  near 
the  premises  of  plaintiff,  in  said  county,  negligently  and  care- 
lessly permitted  said  engine  to  cast  out  sparks  and  coals  of  fire 
therefrom  into  the  dry  grass  and  other  combustible  material  on 
defendant's  right  of  way,  and  set  fire  thereto,  which  spread 
onto  and  over  the  said  land  of  plaintiff,  to-wit,  the  north-west 
quarter  of  section  twenty- four,  in  township  twenty-eight,  range 
eleven,  and  the  south-west  quarter  of  section  thirty-five,  in 
township  twenty-seven,  range  eleven,  all  in  Greenwood  county, 
Kan.,  the  fire  being  continuous ;  and  thereon  burned  up  and 
destroyed  one  hundred  tons  of  hay,  the  property  of  plaintiff,  to 
the  value  of  $3  per  ton,  without  any  fault  or  negligence  on  the 
part  of  plaintiff,  to  his  damage  in  the  sum  of  $300.  Wherefore 
plaintiff  prays  judgment  against  said  defendant  for  the  sum  of 
^300,  and  the  costs  of  this  action."  The  other  facts  of  this 
case  are  sufficiently  stated  in  the  opinion  of  the  court. 

Mansfield,  Eaton  &  Pollock  and  /oAn  O'Day  for  plaintiff  in 
error. 

T.  Z.  Davis  for  defendant  in  error. 

Valentine,  J. — This  was  an  action  brought  in  the  district 
court  of  Greenwood  county  by  G.  P.  Fudge  against  the  St. 
Louis  &  San  Francisco  R.  Co.  to  recover  damages  ^ufu. 

for  the  destruction  of  certain  hay  by  fire  alleged  to 
have  been  caused  by  the  negligence  of  the  railway  company. 
The  only  negligence  alleged  is  stated  in  the  plaintiff's  petition 
as  follows:  (i)  "Said  defendant,  contrary  to  its  duty  in  that 
regard,  carelessly  and  negligently  omitted  to  keep  said  right  of 
way  free  and  clear  from  dry  and  combustible  material,  but  neg- 
ligently permitted  large  quantities  of  dry  grass  and  weeds  to 
accumulate  over  and  upon  its  track  and  right  of  way,  near  the 
premises  of  plaintiff."  (2)  "  The  servants,  agents,  and  employees 
of  said  defendant,  in  operating  and  running  its  engine  over  said 
line  of  road,  near  the  premises  of  plaintiff,  in  said  county,  neg- 
ligently and  carelessly  permitted  said  engine  to  cast  out  sparks 
and  coals  of  fire  therefrom,  into  the  dry  grass  and  other  com- 
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bustible  material,  on  defendant's  right  of  way,  and  set  fire 
thereto,  which  spread  onto  and  over  the  said  land  of  plaintiff." 
The  defendant  filed  a  motion  to  require  the  plaintiff  to  make 
his  petition  more  definite  and  certain,  which  motion  was  over- 
ruled by  the  court.  The  defendant  then  demurred  to  the  plain- 
tiff's petition  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  demurrer  was  also 
overruled  by  the  court.  The  case  was  then  tried  before  the 
court  and  a  jury,  and  a  verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  $200  dam- 
ages and  costs  of  suit,  and  the  defendant,  as  plaintiff  in  error, 
brings  the  case  to  this  court  for  review.  With  respect  to  the 
first  item  of  alleged  negligence,  the  jury  found,  as  shown  by 
their  special  findings,  in  favor  of  the  defendant  and  against  the 
plaintiff;  and  with  respect  to  the  second  item  of  alleged  negli- 
gence the  jury  found  as  follows:  "(u)  Did  the  fire  escape  by 
accident?  Afiswer,  No.  (12)  Did  the  fire  escape  because  of  the 
negligence  of  the  engineer?  A,  (No  answer.)  (13)  Did  the  fire 
escape  by  reason  of  the  engine  being  out  of  order  ?  (No  an- 
swer.) A.,  to  both  twelfth  and  thirteenth.  Either  by  negligence 
of  engineer,  or  some  defect  in  engine,  or  both.  The  evidence 
does  not  warrant  us  in  saying  which."  **  (28)  If  the  jury  return 
a  verdict  for  the  plaintiff,  they  will  state  specifically  what  negli- 
gence the  defendant  was  guilty  of,  upon  which  the  jury  base 
the  verdict,  whether  defective  engine,  condition  of  right  of  way, 
or  negligence  of  the  defendant's  servants  in  operating  the  train. 
If  on  account  of  defective  engine,  state  in  what  particular  it  was 
defective.  If  on  account  of  the  condition  of  the  right  of  way, 
state  what  the  defendant  did  or  omitted  to  do  that  constitutes 
the  negligence.  If  on  account  of  the  negligence  of  the  defend- 
ant's servants,  state  what  they  did,  or  omitted  to  do,  constitut- 
ing the  negligence  of  the  defendant.  A,  Negligence  of  defend- 
ant's servants  or  defect  in  engine  in  setting  out  two  fires  within 
a  mile,  within  a  few  minutes,  as  shown  by  the  evidence." 

The  principal  ground  urged  for  reversal  in  this  case  is  that 
the  judgment  of  the  court  below  was  rendered  upon  a  case  not 
made  by  the  pleadings ;  or,  in  other  words,  that  the  act  of  the 
court  in  rendering  the  judgment  was  a  substantial 
pieAdiBgand  departure  from  the  issues  as  made  by  the  pleadings. 
proof-DefiM-  If  this  ground  for  reversal  is  made  manifest  by  the 
tiTe  engine.  record,  of  course  the  judgment  of  the  court  below 
must  be  reversed.  Brenner  v,  Bigelow,  8  Kan.  496 ; 
Railway  Co.  v.  Young,  Id.  658 ;  Railway  Co.  v.  Dunmeyer,  19 
Kan.  539;  Railroad  Co.  v.  Irwin,  35  Kan.  286.  As  has  already 
been  stated,  only  two  items  of  negligence  are  alleged  in  the 
plaintiff's  petition, — the  first  of  which  cannot  count  for  anything 
now,  for  which  respect  to  that  item  the  jury  found  against  the 
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plaintiff.  With  respect  to  the  other  item,  the  jury  found  in  the 
alternative  that  the  negligence  of  the  company  consisted  either 
in  the  negligence  of  the  engineer,  or  in  some  defect  in  the  en- 
gine, or  both,  and  this  it  found  merely  because  of  two  fires  origi- 
nating from  the  engine  within  one  mile  and  within  a  few  min- 
utes. Now,  for  the  purposes  of  this  case,  but  without  deciding 
the  question,  it  may  be  admitted  that  the  plaintiff  alleged,  by 
its  general  allegations  of  negligence,  that  the  engineer  was  neg- 
ligent; but  it  cannot  be  said  upon  the  most  liberal  rules  of  con- 
struction that  the  plaintiff  alleged  that  the  engine  was  in  any 
manner  defective.  But  liberal  rules  of  construction  cannot  be 
indulged  in  in  this  case  in  favor  of  the  plaintiff;  for  before  the 
trial,  even  before  the  defendant  answered,  it  moved  the  court 
that  the  plaintiff  be  required  to  make  his  petition  more  definite 
and  certain,  and  also  demurred  to  the  plaintiff's  petition. 
Stewart  v,  Balderston,  lo  Kan.  131,  149.  From  anything  ap- 
pearing in  the  case,  there  may  not  have  been  the  slightest  neg- 
ligence on  the  part  of  the  engineer  or  on  the  part  of  any  other 
person  operating  that  engine ;  and  yet  the  only  negligence 
alleged  against  the  defendant  in  this  second  allegation  of  neg- 
ligence was,  "  In  operating  and  running  its  engine,"  etc.  No 
defect  in  the  engine  was  alleged,  nor  was  the  slightest  notice 
given  to  the  defendant  that  the  plaintiff  claimed  that  any  such 
defect  existed,  or  that  any  evidence  would  be  introduced  tend- 
ing to  prove  any  such  defect.  The  plaintiff  alleges  that  the 
defendant  was  negligent,  through  its  "  servants,  agents,  and  em- 
ployees," "  in  operating  and  running  its  engine,"  etc. ;  and  the 
burden  of  proving  this  negligence,  if  there  was  any,  rested  upon 
the  plaintiff,  but  he  did  not  prove  the  same.  There  is  no  claim 
now  made  that  any  servant,  agent,  or  employee  of  the  railroad 
■conipany  was  negligent  in  operating  the  engine  except  the  en- 
gineer, and  the  jury  found,  in  answer  to  the  12th  and  13th 
special  questions,  that  the  evidence  did  not  warrant  them  in 
saying  that  the  engineer  was  negligent.  From  anything  appear- 
ing in  the  case,  the  fire  may  have  originated  wholly  and  entire- 
ly by  reason  of  some  defect  in  the  engine,  and,  if  so,  the  plain- 
tiff cannot  recover,  for  the  reason  that  no  such  defect  was 
alleged.  We  think  the  contention  of  the  plaintiff  in  error,  de- 
fendant below,  must  be  sustained,  and  therefore  the  judgment 
of  the  court  below  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

All  the  justices  concurring. 

Railroad  Fires. — See,  ante,  Haseltine  v.  Concord  R.  Co.,  236,  and  note, 
23^-238 ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home,  238,  and  note,  242-246. 

Pleadings. — In  an  action  to  recover  damages  for  property  destroyed  by  a 
fire  set  by  a  locomotive,  the  petition  contained  no  allegation  that  the  en- 
gineer and  firemen  were  unskilful,  but  alleged  that  the  defendant  permitted 
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the  engine  to  be  out  of  "repair  and  carelessly  and  n^ligently  used."  The 
court  charged  the  jury  that  "negligence  is  defined  as  want^of  ordinary 
care ;  and  may  be  evinced  .  .  .  in  various  ways/'  such  as  "the  employment 
of  unskilful  or  careless  engineers  or  firemen ;  .  .  .  and  if  you  nnd  from 
the  evidence  that  the  defendant  *  carelessly  and  negligently  managed  its 
road '  in  this  respect,  and  that  by  reason  of  such  negligence  a  fire  was  set 
out,  the  defendant  is  liable."  tt  was  held  that  as  this  charge  submitted 
to  the  jury  the  question  whether  the  engineer  and  firemen  were  unskilful, 
it  was  not  supported  by  the  pleadings  and  was  therefore  improperly  given. 
Babcock  v,  Chicago  &  N.  W.  R,  Co.  (Iowa),  40  N.  W.  Rep.  628. 

In  Bullis  V.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa).  39  N.  W.  Rep.  245,  the 
plaintiff  sued  to  recover  damages  for  the  destruction  of  certain  hay  by 
fire,  and  the  petition  alleged  that  the  defendant  negligently  set  the  fire  by 
means  of  fire  from  its  locomotive  engine.  The  court  instructed  the  jury 
in  substance  that  if  the  defendant's  employees  in  charge  of  the  engine 
were  competent  and  skilful,  and  the  engine  was  properly  operated  and 
properly  equipped,  their  verdict  should  be  for  the  defendant.  It  was 
held  that  although  there  was  no  charc^e  in  the  petition  that  the  em* 
ployees  of  the  defendant  were  unskilful,  the  general  statement  in  the 
petition  of  the  negligence  required  the  court  to  submit  to  the  jury  all 
questions  which  the  evidence  tended  to  establish,  and  the  instruction  in 
question  was  properly  given. 

See,  generally,  as  to  sufficiency  of  allegations  of  negligence,  Pittsbui^h^ 
C,  &  St.  L.  R.  Co.  V,  Hizon,  no  Ind.  225;  s.  c,  32  Am.  &  Eng.  R.  R. 
Cas.  374. 


State  ex  rel.  City  of  Minneapolis 

V. 

Minneapolis  and  St.  L.  R.  Co.  et  al. 

(Minnesota  Supreme  Courts  September  14,  1888.) 

Highway  Crossings — Bridget — Mandamus — Joint  Trial  of  Actions* — Man- 
damus proceeding  against  the  Minneapolis  &  St.  Louis  R.  Co.  to  compel 
it  to  bridge  its  trades  where  they  cross  city  streets,  and  to  construct  ap- 
proaches to  such  bridges  at  one  end  of  the  same.  The  Manitoba  Railway 
tracks  cross  the  same  streets  so  near  to  those  of  the  other  company  as  to* 
sup^gest  the  necessity,  if  either  system  of  tracks  should  be  bridged,  tnat  the 
bridges  be  made  continuous  over  all  the  tracks  of  both  companies.  A 
like  7nandamus  proceeding  was  pending  against  the  Manitoba  Cfo.  to  com- 
I>el  it  to  construct  those  parts  of  the  bridges  over  its  tracks  with  ap- 
proaches thereto.  Both  causes  were  required  to  be  tried  together.  Held 
not  to  be  error. 

Same— Alternative  Writ — Amendment — New  Parties. — It  was  not  error  to 
allow  an  amendment  of  the  information  and  alternative  writ,  and  to  bring  in 
the  Manitoba  Co.  as  a  party  in  the  proceeding  against  the  St.  Louis  Co., 
the  former  company  claiming  some  interest  in  one  of  the  tracks  of  the 
latter,  to  which  the  proceeding  relates. 
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Same— Mandate— Form— Specification  of  Worlc. — The  manner  in  which 
the  duty  of  restoring  the  streets  should  be  performed  being  uncertain,  the 
mandate  of  the  court  mav  properly  be  specific  in  that  regard. 

Same — Necessity  of  Works  by  Another  Company.— The  fact  that  it  is 
necessary,  for  the  accomplishment  of  the  purposes  in  view,  that  the  Man- 
itoba Co.  shall  also  bridge  its  tracks,  is  not  a  fatal  objection  to  this  man' 
damus  proceeding  against  the  St.  Louis  Co..  the  former  company  having 
been  in  fact  required  to  construct  the  bridges  over  its  tracks.  State  v. 
Railway  Co.,  35  Minn.  131,  and  same  parties,  36  N.  W.  Rep.  870,  followed 
upon  several  points  there  decided. 

Same — Restoration  of  Street — Charter— Construction.— Charter  of  the 
Minnesota  Western  R.  Co.  (Sp.  Laws  1853,  c.  66)  construed  as  imposing  a 
continuous  duty  as  to  restoring  public  streets  to  usefulness,  by  bridgmg 
or  otherwise,  when  necessary. 

Same— Grade  Crossing — Duty  to  Construct  Bridge. — The  fact  that  a  rail* 
road  iias  once  been  lawfully  constructed  upon  the  grade  of  a  street  does 
not  exempt  it  from  bridging  when  that  becomes  necessary. 

Same— Statute — Construction— Existing  Railroad. — Special  act  of  1879 
(chapter  185),  authorizing  the  St.  Louis  Co.  tp  construct  branch  lines  and 
trades,  and  requiring  the  city  to  build  the  approaches  to  necessary  street 
bridges,  construed  as  not  applicable  to  the  already  existing  line  of  road. 

Same — Manner  of  Construction. — Statutes  of  1887  (chapter  15),  relating 
to  highway  crossings'  by  railroads,  construed  as  intended  to  provide  how 
grade  crossings  should  be  constructed,  but  not  as  authorizing  all  crossings- 
to  be  at  grade.  * 

Same-;-Restoration  of  Street — Establishment  of  Grade — Mandamus. — 
Afandamus  proceedings  may  be  prosecuted  to  determine  the  mode  in  which 
the  respondent  shall  be  required  to  restore  a  street,  and  to  compel  it  to 
perform  Its  duty,  although  the  city  council  has  not  yet  changed  the  es- 
tablished grade  of  the  street  to  conform  to  the  level  which  the.  relator 
claims  should  be  adopted. 

Same — Municipal  Corporation — Resolution  of  Council— Validity. — Upon 
a  report  to  a  municipal  council  by  one  of  its  committees,  recommending 
certain  action  to  be  taken  by  the  council,  a  record  of  the  proceedings  of 
the  council  in  the  word  "  adopted  "  expresses  the  will  of  the  body  that 
the  course  recommended  be  pursued. 

Same — Costs  of  Bridging  Street — Apportionment. — Each  company  was 
properly  required  to  construct  those  parts  of  the  bridges  above  their  own 
systems  of  tracks  respectively,  and  approaches  upon  their  respective  sides, 
without  other  apportionment  between  them  of  the  cost  of  the  entire  bridge 
structures  and  approaches. 

Same — Bridge — Necessity — Evidence. — In  view  of  the  necessity  that 
bridges  be  built  over  both  systems  of  tracks,  if  over  either,  evidence  was 
admissible  in  proceedings  against  one  company  as  to  the  extent  of  the  use 
of  the  street  crossing  by  the  other  company,  showing  the  necessity  for  a 
bridp^e  at  the  place  in  question. 

Alteration  of  Track — Power  of  Court. — The  power  of  a  court  (if  it  exists) 
to  require  a  considerable  and  important  lateral  change  in  the  location  of 
railroad  tracks  (which  had  been  long  before  lawfully  laid  across  a  public 
street),  in  order  to  restore  the  street  to  a  proper  condition  of  usefulness, 
should  not  be  exercised  unless  that  is  reasonably  necessary. 

Appeal  from  District  Court,  Hennepin  County. 
Application  for  writ  of  mandamus.    The  opinion  states  the 
case. 
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y.  D,  Springety  F.  D.  Larrabee,  and  H,  S.  Abbott  for  Minneap- 
olis &  St.  Louis  R.  Co. 

Benton  &  Roberts  and  M.  D,  Grover  for  St.  Paul,  Minneapolis 
&  Manitoba  R.  Co.,  appellants. 

Seagrave  Smith  and  Judson  N,  Cross  for  City  of  Minneapolis, 
respondent. 

Dickinson,  J. — For  the  sake  of  brevity  we  will,  in  this  opin- 
ion, designate  these  two  railroad  corporations  as  the  St.  Louis 
Co.  and  the  Manitoba  Co.,  respectively.  This  mandamus  pro- 
ceeding was  originally  commenced  against  the  St.  Louis  Co.  to 
^^^  compel  that  corporation  to  construct  bridges  upon 

Washington  avenue,  Third,  Fourth,  and  Fifth  streets 
north,  in  the  city  of  Minneapolis,  above  its  railroad  tracks, 
which,  running  easterly  and  westerly,  now  cross  those  streets 
upon  the  same  level  as  the  streets  themselves.  The  work  pro- 
posed also  included  the  construction  of  approaches  to  the  south- 
erly ends  of  these  bridges,  upon  these  streets,  above  their  pres- 
ent grade,  and  beyond  the  lands  which  the  corporation  has  ac- 
quired for  its  purposes.  It  was  also  contemplated  that  the  rail- 
road track  should  be  lowered,  so  as  to  allow  the  bridges  to  be 
constructed  with  a  less  elevation  above  the  grade  of  the  streets 
than  would  otherwise  be  necessary.  The  tracks  of  the  Mani- 
toba lie  next  northerly  from  and  parallel  with  those  of  the  St. 
Louis  Co.,  and  cross  these  streets  in  the  same  direction.  The 
two  systems  of  tracks  are,  however,  separated,  a  hundred  feet  or 
more,  by  lands  which  the  Manitoba  Co.  has  acquired  for  its  pur- 
poses. When  this  cause  came  on  for  trial,  a  similar  proceed- 
ing had  been  commenced  against  the  Manitoba  Co.  to  compel 
that  corporation  to  construct  bridges  over  its  tracks  and  its 
intervening  lands,  with  approaches  at  their  northerly  ends. 
These  separate  proceedings  against  the  two  corporations  con- 
templated that  the  work  thus  charged  upon  them  separately 
should,  when  performed,  constitute  entire  and  complete  bridges 
over  both  systems  of  tracks,  with  proper  street  approaches. 
The  proceeding  against  the  Manitoba  Co.,  after  judgment 
against  it  in  the  district  court,  was  brought  to  this  court  by  ap- 
peal. Our  decision  upon  that  appeal,  affirming  that  of  the  dis- 
trict court,  is  reported  in  36  N.  W.  Rep.  870.  During  the  trial 
of  this  proceeding  against  the  St.  Louis  Co.,  it  appearing  that 
the  Manitoba  Co.  claimed  some  interest  in  one  of  these  St. 
Louis  tracks,  and  the  only  one  of  its  tracks  which  crosses  Wash- 
ington avenue,  it  was  ordered  by  the  court,  upon  the  motion  of 
the  relator,  and  with  the  consent  of  the  Manitoba  Co.,  that  the 
relator's  information  and  the  alternative  writ  be  amended  so  as 
to  make  the  Manitoba  Co.  a  party  respondent.  The  St.  Louis 
Co.  objected.     After  the  trial  of  the  cause,  the  court  having  ad- 
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judged  that  a  peremptory  writ  of  mandamus  should  issue 
against  the  St.  Louis  Co.,  requiring  the  prosecution  of  the  work 
in  question,  in  general  accordance  with  the  plan  of  the  relator,  set 
forth  in  its  information,  but  with  some  particular  modifications^ 
both  of  the  respondent  corporations  appealed. 

The  appeal   of  the   St.  Louis   Co.  will   be  first  considered. 
Without  referring  specifically  to  the  83  assignments  of  error 
made  by  this  appellant,  many  of  which  present  questions  which 
were  involved  in  and  determined  by  the  decision  in  State  v. 
Railway  Co.,  35  Minn.  131,  and  in  the  case  of  the  same  parties, 
36  N.  W.  Rep.  870,  we  propose  to  direct  attention  to  such  of 
the  subjects  referred  to  in  these  assignments  as  seem  to  us  to 
require   particular  mention   in   this   opinion.     The 
allowance  of  the  amendment  bringing  in  the  Man-  Jjjjj*^jjji^ 
itoba  Co.  as  a  party  respondent  was  not  error ;    the  uew  putieg. 
statute  authorizes  this  practice.  Gen.  St.  1878,  c.  80, 
§  9 ;  lb.,  c.  66,  §  43.     It  was  proper  in  this  case,  in  order  that 
that  company  might  be  concluded  in  respect  to  the  proposed 
changes  in  the  track  to  which  it  had  or  asserted  some  right.  At 
the  time  of  the  trial  of  this  proceeding  against  the  St.  Louis 
Co.,  the  like  proceeding  against  the  Manitoba  Co.,  above  referred 
to,  being  then  pending  and  ready  for  trial,  the  court  ordered 
both  cases  to  be  tried  together,  the  St.  Louis  Co.  objecting.    In 
this  we  see  no  abuse  of  the  discretion  of  the  court,  in  view  of 
the  peculiar  nature  of  these  causes,  the  similarity,  and  to  a  large 
extent  the  identity  of  the  questions  to  be  considered,  and  of  the 
evidence  bearing  upon  them,  and  of  the  fact  that  in  determin- 
ing either  case  regard  should  be  had  to  the  determination  in  the 
other ;  for  obviously  neither  respondent  should  be  required  to 
construct  sections  of  bridges  over  its  tracks  unless  the  sections 
over  the  tracks  of  the  other  company  should  also  be  constructed. 
There  was  no  consolidation  of  the  cases,  but  the  evidence  in 
both  was  received  at  the  same  time.   A  great  deal  of  testimony, 
covering  several  hundred  printed  pages,  had  already  been  taken 
in  the  St.  Louis  case  before  a  referee,  which  the  Manitoba  Co. 
appears  to  have  allowed  to  be  read  as  evidence  in  its  case.     We 
think  that  the  circumstances  would  have  justified  a 
joint  proceeding  against  both  companies.     It  admits  f **ji"jr" 
of  no  question  that,  in  general,  mandamus  may  be  re-  ©fwork* 
sorted  to  as  a  means  of  compelling  the  performance 
of  a  duty  such  as  is  claimed  by  the  relator  to  rest  upon  this  rail- 
road company ;  and  it  has  been  resorted  to  in  this  State  in  cases 
like  that  now  under  consideration.     State  v.  Railway  Co.,  35 
Minn.  131  ;  same  parties,  36  N,  W.  Rep.  870.   It  is  urged  by  this 
appellant,  as  an  objection  to  the  writ  in  this  case,  that  it  pre- 
scribes particularly  the  manner  in  which  the  alleged  duty  shall 
be  performed,  instead  of  allowing  the  respondent  to  adopt  its 
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own  plan  for  restoring  the  usefulness  and  safety  of  these  streets. 
Where,  as  in  this  case,  it  has  been  in  no  manner  determined, 
either  by  the  law,  by  the  circumstances  of  the  case,  or  other- 
wise, how  the  alleged  duty  should  be  performed,  the  course  sug- 
gested by  this  contention  of  the  respondent  would  be  subject  to 
most  obvious  objections.  It  may  be  assumed  that  where  it  is 
necessary  to  resort  to  compulsory  process  of  the  courts  in  such 
cases,  it  is  because  there  is  a  disagreement  between  the  pulic  au- 
thorities and  the  respondent  as  to  the  duty  of  the  latter  to  do 
anything,  or  as  to  what  its  duty  requires  it  to  do.  Neither  of  the 
parties  thus  opposed  in  interest  can  determine  these  matters  of 
difference.  It  is  for  the  courts  to  decide.  State  v.  Railway 
Co.,  35  Minn.  131  ;  28  N.  W.  Rep.  3.  It  is  expedient  that  the 
thing  to  be  done  be  effectually  determined  before  a  peremptory 
writ  be  issued,  and  that  the  party  upon  which  the  duty  may  be 
found  to  rest  be  required  to  do  that  specific  thing,  which,  when 
done,  must  be  accepted  as  the  performance  of  its  duty.  If  the 
writ  were  to  command  generally  the  performance  of  the  duty  of 
restoring  the  street  to  a  condition  of  safety  and  usefulness  for 
public  travel,  the  respondent  being  left  to  select  its  own  plan 
and  means  of  accomplishing  this  result,  it  might  be  found,  after 
much  time  and  money  had  been  consumed  in  carrying  out  the 
plan  adopted  by  the  respondent,  that  it  was  not  such  as  to  ac- 
complish the  public  purposes  in  view.  The  court  might  so  de- 
cide, and  command  the  work  to  be  undertaken  anew.  In  People 
V,  Railroad  Co.,  58  N.  Y.  152,  the  writ  was  made  specific,  the  re- 
spondent claiming  to  have  already  performed  its  duty  in  the 
premises.  The  same  reasons  which  suggest  the  propriety  for 
making  a  writ  specific  in  such  a  case  are  equally  applicable  in  any 
case  where  the  nature  of  the  thing  to  be  done  is  uncertain  and 
can  only  be  determined  by  the  judgment  of  the  court.  It  was 
the  more  clearly  necessary  in  this  case  that  the  plan  for  restor- 
ing these  streets  be  judicially  determined,  and  the  writ  made 
specific,  from  the  fact  that  the  purposes  of  the  proceeding  could 
only  be  accomplished  by  the  adoption  of  one  plan  for  both  of 
these  respondents,  so  that  the  work  of  each  should  be  the  com- 
plement of  that  of  the  other,  the  whole  forming  complete  bridges 
adapted  to  the  necessities  of  the  public.  Under  our  statute 
(Gen.  St.  1878,  c.  80,  §  9),  allowing  amendments  of  the  writ  and 
answer  as  in  respect  to  pleadings  in  civil  actions,  and  prescrib- 
ing that  the  issues  be  tried  and  further  proceedings  had  in  the 
same  manner  as  in  civil  actions,  this  proceeding  is  sufficiently 
elastic  to  enable  the  court  to  determine  upon  trial 
NecMsitT  fbr     ^jjg  pj^^j^  which  ought  to  be  adopted  to  accomplish 

tobm  Coapiuiyl  the  ends  in  view.    It  is  said  that  the  accomplishment 

of  the  purposes   contemplated   by  this  proceeding 

is    contingent    upon    the    Manitoba    Co.    being    required    to 
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bridge  its  tracks  in  accordance  with  the  same  plan.  This  sug- 
gests the  expediency  of  one  proceeding  against  both  companies ; 
but,  as  the  case  stands,  and  as  the  Manitoba  Co,  has  been  re- 
quired to  so  proceed,  that  contingency  is  not  deemed  to  be  a 
reason  for  setting  aside  the  determination  in  this  case. 

We  deem  the  decisions  of  this  court,  above  cited,  to  be  deci- 
sive of  several  important  points  urged  by  the  appellant,  such  as 
the  duty  to  construct  necessary  bridges ;  the  continuous  nature 
of  the  respondent's  duty  in  respect  to  the  restoration  of  the 
streets;  the  right  to.  compel  the  sinking  of  its  tracks  for  this 
purpose,  and  without  compensation ;  the  construction  of  street 
approaches  extending  along  the  streets  in  front  of  property 
owned  by  other  persons  ;  and  the  objection  based  upon  the  ne- 
cessity for  acquiring  other  lands,  for  the  purpose  of  necessary  re- 
taining walls — unless  the  result  should  be  affected  by  the  charter 
of  this  company,  or  other  statutory  provisions,  or  of  other  cir- 
cumstances, to  which  we  are  about  to  refer.  It  is  claimed,  in 
view  of  the  provisions  of  the  act  incorporating  the  Minnesota 
Western  R.  Co.  (chapter  66,  Sp.  Laws  1853,  §  8),  to  which  this 
respondent  traces  its  corporate  authority,  that  the  continuous 
obligation  which  has  been  decided  to  rest  upon  the 
Manitoba  Co.  in  respect  to  restoring  the  usefulness  iiMtor«tioa  of 
of  public  streets  by  bridging  or  otherwise  is  not  Jjji^t^^jj^ 
chargeable  upon  this  respondent.  The  difference  in  itrMt. 
the  corporate  laws  of  the  two  companies  do  not  jus- 
tify this  position.  The  language  and  reasoning  of  the  court  in 
the  decision  referred  to  (35  Minn.  131  ;  28  N.  W.  Rep.  3)  are  as 
applicable  to  the  provisions  of  this  charter  as  to  that  which  was 
construed  in  the  above  decision.  The  same  right  ta  construct 
the  railroad  across  public  highways  is  given  in  both  charters. 
In  the  Manitoba  charter  the  further  duty  is  expressed  to  "  put 
.such  highway  ...  in  such  condition  and  state  of  repair  as 
not  to  impair  or  interfere  with  its  free  and  proper  use."  The 
corresponding  provision  in  the  St.  Louis  charter  is  to  "  restore 
such  road,  highway  ...  to  its  former  state,  or  in  a  sufficient 
manner  not  to  impair  its  usefulness  to  the  owner  or  to  the 
public."  Again,  it  is  claimed  that  by  force  of  chapter  185, 
Sp.  Laws  1879,  ^h^s  company  is  relieved  from  the  duty  of  con- 
structing the  approaches  to  such  bridges,  that  burden  being  ex- 
pressly imposed  upon  the  city.  This  is  entitled  "  An  act  to  au- 
thorize and  empower  the  Minneapolis  &  St.  Louis  R.  Co.  to 
construct  and  operate  a  branch  line  of  railroad  from  the  city  of 
Minneapolis  to  some  point  on  the  south  shore  of  Lake  Minne- 
tonka,  and  construct  and  operate  branch  lines  and  spur  tracks 
in  the  city  of  Minneapolis."  Section  i  authorizes  that  corpo- 
ration  to  construct  "  a  branch  line  of  railroad  from  some  point 
on  its  present  line  in  the  city  of  Minneapolis,"  using  any  part 
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of  its  already  existing  line  for  that  purpose,  to  Lake  Minnetonka. 
Section  2  authorizes  the  location  and  construction,  within  the 
city,  of  any  "  extensions  and  branches  that  may  be  necessary  to 
connect  said  road,  or  its  present  road,  with  any  and  all  railroads ; 
.  .  .  and   may   also   build,   maintain,  and   operate   extensions, 
branches,  and  spur  tracks  from  any  of  its  lines  now  or  hereafter 
built,  to  any  mills,  or  manufactories,  or  other  industries  requiring 
railway  facilities,  .  .  .  with  all  necessary  side  tracks,  turn-outs,  • 
and  connections."     Section  4  contains  the  proviso    "  That  the 
grades  of  the  tracks  of  said  railroad,  where  the  same  shall  cross 
any  public  street  in  the  said  city  of  Minneapolis,  shall  be  such 
as  shall  be  designated  and  fixed  by  resolution  of  the  common 
council ;  .  .  .  and  in  case  any  such  crossing  shall  involve  the 
necessity  of  a  bridge  to  allow  of  any  street  passing  under  or 
over  any  such  railroad,  then  such  company  shall  pay  the  ex- 
pense of  the  construction  and  maintenance  of  the  abutments, 
excavations,  and  superstructures  of  such  bridge,  and  the  city, 
shall  pay  the  expense  of  the  construction  and  maintenance  of 
the  street  approaches  to  said  bridge."     The  branch  line,  con- 
structed under  this  authority,  may  be  designated  as  the  "  Pa- 
cific division"  of  this  road.     This  diverged  from  the  main  line 
(which  had  been  constructed  long  prior  to  1879)  ^^  Hopkins,  a 
place  some  distance  westerly  from  the  premises  in  question, 
and  ran  westerly  from  that  place.     From  Hopkins  to   Minne- 
apolis, the  trains  of  this  Pacific  division  run  over  the  main  line. 
Some  of  the  side  tracks,  crossing  Fourth  and  Fifth  streets,  were 
put  in  after  the  passage  of  the  act  of  1879.     -^^1  ^^  these  tracks — 
the  main  line  track  and  the  terminal  side  tracks — are  also  used 
for  the  business  of  the  Pacific  division.     The  court  found  that 
none  of  the  tracks  in  question  were  constructed  as  any  part  of 
the  Pacific  division,  and  had  no  special  relation  thereto  more 
than  to  its  main  line.     The   court  also  considered  the  above 
proviso  to  be  unconstitutional  so  far  as  it  related  to  the  ex- 
pressed obligation  of  the  city.     It  is  not  necessary  for  us  to  pass 
upon  the  constitutionality  of  the  law.     The  fact  as  found  by 
the  court  is  justified  by  the  case,  and  we  are  of  the  opinion  that 
the  proviso  has  no  applicabiUty  to  the  tracks  in  question  so  as 
to  relieve  the  respondent  from  the  duty  resting  upon  it  prior  to 
the  passage  of  that  act.     The  act  does  not  disclose  a  purpose 
to  change  the  rule  of  law  in  this  respect  as  to  the  then  existing 
railroad  ;  and,  as  the  proviso  under  consideration,  in  its  most 
natural  construction,  is  applicable  merely  to  the  line  or  tracks 
to  be  constructed  under  the  authority  of  that  act,  it  must  be 
considered  that  as  to  the  main  line  of  road,  and  its  proper  side 
and  terminal  tracks  then  existing  or  thereafter  constructed  un- 
der its  original  charter,  the  duty  of  the  company  was  unchanged 
by  this  act  of  1879.    '^^^  ^^^^  ^^^^  ^^^  newly  authorized  line 
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used  these  tracks  for  its  business  would  not  bring  them  within 
the  operation   of    the   proviso.     Chapter    15,   Gen. 
Laws   1887,  is  appealed  to   as   authorizing   the   re-  Gr»decr©M- 
spondent   to  maintain  its  crossings  upon  the  present  lJJ]j~23*^  ** 
grade  of  these  streets.     This  act  cannot  be  construed  bridge, 
as  intended  to  make  that  radical  change  in  the  law 
contended  for  by  the  respondent.     We  think  it  was  intended 
only  to  apply  to  cases  where  grade  crossings  were  proper,  and 
not  to  declare  that  all  crossings  might  be  at  grade.     In  such 
cases  as   are  contemplated  by  the  act,  it   prescribes  how   the 
crossing  shall  be  made.     The  terms  of  the  law  do  not  justify 
the  conclusion  that    the  legislature  intended  to  require  or  to 
allow  all  rafilroad  crossings  to  be  upon  the  grade  of  the  streets, 
in  the  most  frequented  portions  of  our  large  cities  where  there 
are  many  tracks  in  constant  use,  as  well  as  at  ordinary  country 
highway-crossings.     The  fact  that  respondent  formerly  laid  its 
tracks,  at  a  considerable  expense,  upon  the  grade  of  the  streets, 
by  the  authority  of  the  city  council,  does  not  exempt  it  from 
the  duty  of  bridging  when  the  increased  use  of  both  the  railway 
and  of  the  streets  renders  that  necessary.'    State  v.  Railway 
Co.,  35  Minn.   131.     From  the  fact  that  the  city  has  not  yet 
changed  the  grade  of  these  streets  so  as  to  conform 
to  the  plan   of  the  proposed   bridges,  it   does  not  p^*,^*  ,♦ 
follow  that  this  compulsory  proceeding  may  not  be  h^  sot  yet  ' 
maintained.     The  city  authorities  had  no  power  to  ebamged  gride 
compel  these  corporations  to  adopt  the  plan  which  '■■•♦•'^•^ 
they  might  deem  best ;  and  since,  as  has  been  de- 
cided, it  could  only  be  finally  determined  by  judicial  decision 
what  the  corporations  should  be  compelled  to  do,  it  is  obvious 
that  any  fixiog  of  grade  for  these  bridges,  by  the  action  of  the 
city  council,  prior  to  the  decision  of  the  controversy   as   to 
whether  the  corporations  were  under  obligation  to  bridge  the 
streets,  and,  if  so,  how  it   should   be   done,  would   have   been 
speculative,   and   subject   to   such  changes   as   might   become 
necessary  as  the  result  of  the  decision  of  the  court.     The  au- 
thority of  the  court  to  determine  the  necessity  and  the  mode 
of  carrying  these  streets  over  the  tracks  necessarily  involves  the 
power  to  determine  the  elevation  or  grade  of  the  bridges  ;  and 
to  this  extent  the  power  given  by  the  city  charter  to  the  city 
council  to  establish  and  change  the  grades  of  streets 
must  be  regarded  as  qualified.     The  evidence  shows,  ^JfJJJJi^f 
as  we  consider,  that  the  city  council  did  adopt  the  ■■■leipautj. 
plans  and  grade  shown  in  the  information.     These 
plans  having  been  reported  to  the  city  council  by  a  committee 
of   that   body,   with   the   recommendation   that  the   same   be 
adopted  by  the  council  and  that  the  city  attorney  be  instructed 
85  A.  &  £.  R.  R.  Cas.— 17 
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to  commence  proceedings  in  court  for  their  enforcement,  the 
action  of  the  council  thereupon  is  expressed  in  its  records  by 
the  word  "  Adopted."  This  expresses  the  adoption  by  the 
council  as  its  will  of  what  was  thus  recommended.  Whether 
this  was  necessary,  we  do  not  decide. 

Some  assignments  of  error  are  based  upon  the  fact  that  this 
appellant  is  charged  with  the  duty  of  constructing  these  parts 
of  the  bridges  extending  over  its  own  tracks,  and 
CMtofbridr  ^^  approaches  on  the  south  side,  without  proof  that 
luff  itreet-ip-  the  cost  of  doing  this  is  a  fair,  ratable  proportion  of 
portiMHeBt.  the  cost  of  the  entire  work  charged  upon  both  com- 
panies, and  without  due  regard  to  the  proportionate 
use  made  of  these  street-crossings  by  the  two  companies  re- 
spectively.  We  do  not  think  that  the  case  is  such  as  to  have 
required  or  justified  such  an  apportionment  of  the  burden  as  is 
suggested  by  the  appellant.  Although  the  duty  of  these  com- 
panies, respectively,  to  bridge  over  their  tracks,  arises  from 
the  use  of  the  street-crossings,  the  extent  of  the  burden  in  this 
respect  to  be  borne  by  each  company  is  not  legally  measured 
by  the  extent  of  that  use.  The  necessity  being  shown,  the  duty 
rests  as  absolutely  upon  the  St.  Louis  Co.  to  bridge  its  own 
track  at  Washington  Avenue  as  it  does  upon  the  Manitoba  Co. 
in  respect  to  its  four  or  more  tracks  across  that  street,  even 
though  the  use  of  the  latter  is  four,  or  ten,  times  greater  than 
that  of  the  former.'  That  duty  being  absolute,  and  resting 
upon  that  company  independently  of  the  duty  upon  the  other 
•corporation,  it  may  be  required  to  perform  it.  And  so  as  to 
the  approaches,  the  duty  is  of  the  same  absolute  nature.  Ordi- 
narily, where  a  railroad  company  is  required  to  bridge  its 
tracks,  it  may  also  be  required  to  make  proper  approaches  at 
both  ends  of  the  bridge.  Here  the  bridges  of  each  of  these 
companies  over  their  respective  systems  of  tracks  form  ap- 
proaches upon  one  side  to  the  bridges  of  the  other  company, 
so  that  upon  each  street  only  one  graded  approach  is  required 
leading  up  to  the  bridge  structure  which  each  company  is  re- 
quired to  construct.  In  view  of  the  independent  nature  of  the 
obligation  of  each  company  to  bridge  its  own  track,  we  think 
that  each  company  was  properly  required  to  construct  the  ap- 
proach to  its  own  bridge  as  a  proper  part  of  its  own  peculiar 
work.  We  have  spoken  of  the  duties  of  these  companies  as  be- 
ing independent,  and  not  joint.  This  is  not  to  be  confounded 
with  the  plan  of  manner  or  performance,  which,  as  respects  both 
companies,  should,  for  obvious  reasons,  be  in  some  sense  and 
to  some  extent  commqn,  or  at  least  similar.  In  this  connection 
we  refer  to  the  point  that  evidence  was  received,  against  the 
objections  of  this  appellant,   not  only  of  the    extent  of  the 
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use  of  these   crossings   by  the  trains   of  that   company,  but 
also  by  those  of  the  Manitoba  Co.     This  was  prop-  Hecwrftyof 
erly  received  as  bearing  upon  the  question  whether  a  bridge— etI- 
bridging  of  these  tracks  had  become  necessary  for  the  *•"**• 
purposes  of  the  public  in  the  use  of  these  streets.     The  circum- 
stances were  such  as  to  justify  the  conclusion  that,  whenever  a 
bridge  across  either  system  of  tracts  should  become  necessary,  it 
would  be  necessary  that  it  extend  over  both  systems.     As  bearing 
upon  the  needs  of  the  public  for  bridges  upon  these  streets,  the 
evidence  was  admissible,  although  what  the  Manitoba  Co.  might 
do  in  the  use  of  its  tracks  was  in  no  respect  to  be  attributed  to 
the  St.  Louis  Co.  as  its  act.     It  was  admissible  for  the  same 
reason  that  proof  might  have  been  made,  as  was  in  fact  done, 
of  the  extent  of  travel  upon  the  streets.     State  v.  Railway  Co., 

35  Minn.  131  ;  28  N.  W.  Rep.  3.  As  to  the  two  south  spur 
tracks  of  the  St.  Louis  Co.,  leading  to  certain  private  ware* 
houses,  we  see  no  error  in  the  action  of  the  court.  It  is  left  to 
the  option  of  the  company  to  sink  them  so  as  not  to  interfere 
with  the  bridges,  or  to  remove  them.  That  company  cannot 
complain  because  the  court  gave  it  this  option,  and  did  not  dic- 
tate which  should  be  done,  or  decide  whether  it  was  practicable- 
to  pursue  the  former  of  these  alternatives.  There  are  other 
questions  presented,  involving  the  sufficiency  of  the  evidence  to 
sustain  the  findings  of  the  court  and  the  propriety  of  the 
action  smd  determination  of  the  court  in  matters  requiring  the 
exercise  of  its  judgment  and  discretion,  which  we  will  not 
specifically  refer  to.  We  see  no  substantial  error  in  respect  to 
anything  material  to  this  cause.  Several  of  the  assigned  errors 
in  respect  to  matters  relating  to  the  proposition  requiring  the 
removal,  laterally,  of  the  St.  Louis  track,  it  is  unnecessary  to 
examine,  since  the  determination  in  respect  to  this  subject  is  in 
favor  of  this  appellant. 

Upon   the  appeal   taken   by  the    Manitoba    Co.,   the   only 
point  requiring  separate  and  particular  mention  is  that  relating 
to  the  removal  of  the  St.  Louis  main  track,  as  proposed  by  the 
Manitoba  Co.,  and  the  use  by  the  St.  Louis  Co.,  in  lieu  of  that 
track,  of  the  tracks  of  the  Manitoba  Co.,  more  than  a 
hundred  feet   north  of  that  main  track,  and   away  ^J^^p^JJj, 
from  the  side  tracks  and  station  grounds  of  the  St.  of  court. 
Louis  Co.     The  original  findings  and  opinion  of  the 
court  below  upon  this  point  are  shown  in  State  v.  Railway  Co., 

36  N.  W.  Rep.  870.  Afterwards  the  court  further  found,  in 
this  case,  that  the  proposed  plan  for  a  removal  of  the  St.  Louis 
track  was  satisfactory  to  the  relator ;  that  it  was  a  reasonable 
plan,  and  better  for  each  respondent,  as  well  as  for  the  public, 
than  any  other  plan  proposed  to  the  court.  And  the  court 
further  stated  that  it  would  have  requested  this  change  to  be 
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made  were  it  not  for  the  considerations  expressed  in  this  Ian* 
guage :  "  But  as  we  find  that  the  streets  can  be  restored  to 
reasonably  good  condition  for  public  travel,  in  accordance  with 
relator's  plan  as  modified,  without  disturbing  the  location  of 
said  main  track  of  the  St.  Louis  Co.,  it  is  our  opinion  that  this 
court  has  no  power  to  require  that  company  to  change  the  lo- 
cation of  its  main  track  so  as  to  conform  to  that  plan."  The 
case  now  presented  is  not  essentially  different  in  this  respect 
from  that  presented  upon  the  former  appeal  of  the  Manitoba 
Co.,  the  decision  in  which  is  above  referred  to.  It  is  not  neces- 
rary  now,  as  it  was  not  then,  to  decide  whether  under  any,  or 
under  what,  circumstances  a  railroad  company  can  be  compelled 
to  thus  relinquish  its  right  of  way  and  go  elsewhere.  It  is 
enough  to  say,  as  was  said  in  substance  in  the  decision  last  cited, 
and  as  the  court  below  seems  to  have  considered,  that  such  a 
power  (if  it  exists)  must  depend  upon  such  a  course  being  rea- 
sonably necessary  to  restore  or  preserve  the  proper  usefulness 
of  the  street.  This  is  a  condition  which  the  findings  expressly 
exclude  from  this  case.  The  idea  expressed  by  the  court  below 
is  that,  because  there  was  no  necessity  for  requiring  such  a  re- 
linquishment, the  court  had  no  power  to  do  it.  It  is  at  least 
true  that  in  such  a  case  it  ought  not  to  do  it ;  and,  in  a  view  of 
the  decisive  facts  that  this  was  not  necessary  in  this  case,  and 
that  the  plan  determined  upon  satisfies  the  requirements  of  the 
public  and  is  acceptable  to  the  relator  representing  the  public 
interests,  the  decision  Was  right.  We  do  not  think  that  the  in- 
terest which  the  Manitoba  Co.  may  have  in  this  track  affects  the 
result  in  this  particular.  It  is  said  that  there  is  a  clerical  error  in 
the  mandate  respecting  the  grade  at  a  certain  point.  We  do  not 
understand  that  the  record  before  us  is  such  as  to  enable  us  to 
correct  that  error ;  and  application  for  that  purpose  may  properly 
be  addressed  to  the  court  below.     Judgment  affirmed. 

Highway  Crossings — Duty  of  Company  to  Malce. — Generally  it  is  the  duty 
of  a  railway  company  to  construct,  maintain,  and  repair  crossings  where 
the  railroad  intersects  a  public  street  or  highway  at  grade.  See  People  v. 
Chicago  &  A.  R.  Co.,  67  111.  118;  Farley  v.  Cnicago,  R.  I.  &  P.  R.  Co.,. 
42  Iowa,  234;  Paducah  &  £.  R.  Co.  v.  Commonwealth,  80  Ky.  147 ;  s.  c, 
10  Am.  &  Eng.  R.  R.  Cas.  318 ;  Ferguson  v.  Virginia  &  T.  R.  Co.,  13  Nev. 
184;  State  V.  Dayton  &  S.  E.  R.  Co.,  36  Ohio  St.  346;  s.  c,  5  Am.  &  Eng. 
R.  R.  Cas.  312;  Pittsburgh,  F.  W.  &  C.  R.  Co.  v,  Dunn,  56  Pa.  St.  280; 
Buchnerv.  Chicago,  M.  &  N.  W.  R.  Co.,  60  Wis.  264;  s.  c,  14  Am.  &  Eng. 
R.  R.  Cas.  447;  and  this  includes  the  repairing  of  embankments,  which 
are  a  necessary  part  of  the  crossing.  Farley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  42  Iowa,  234.  And  if  a  railroad  company  fails  to  construct  and  main- 
tain crossings,  the  remedy  is  by  mandamus  (see  People  v,  Chicago  &  A. 
R.  Co.,  67  111.  118;  Attorney-general  v.  Great  Northern  R.  Co.,  4  Be  G.  & 
S.  75  ;  Attorney-general  v.  London  &  S.  W.  R.  Co.,  3  De  G.  &  S.  439,  or 
by  indictment.  Paducah  &  E.  R.  Co.  v.  Commonwealth,  80  Ky.  147 ;  s.  c, 
10  Am.  &  Eng.  R.  R.  Cas.  318 ;  Pittsburgh,  V.  &  C.  Co.  v.  Commonwealth^ 
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loi  Pa.  St.  192 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  321.  Whether  the  rail- 
road company  has  properly  constructed  the  crossing  so  as  to  render  it 
as  convenient  and  little  dangerous  as  possible,  is  a  question  for  the  jury. 
Roberts  v.  Chio^o  &  N.  W.  R.  Co.,  35  Wis.  679. 

Same — Approaches  to  Crossings. — The  railroad  com{>any  is  bound  to 
keep  the  approach  to  such  crossing  in  a  safe  condition.  Maltby  z/.  Chi- 
cago &  W.  Mich.  R.  Co..  52  Mich.  108;  s.  c,  13  Am.  &.  Eng.  R.  R.  Cas. 
600.  The  company  is  bound  to  construct  and  maintain  highway  cross- 
ings, even  though  the  highway  was  laid  out  after  the  construction  of  the 
railroad.  Louisville,  N.  A.  h  C.  R.  Co.  v.  Smith,  91  Ind.  119;  s.  c,  13  Am. 
&  Eng.  R.  R.  Cas.  108.  And  such  crossings  and  approaches  must  be  con- 
structed, repaired,  and  improved  so  as  to  meet  the  increasing  wants  and 
demands  of  the  public.  English  v.  New  Haven  &  N.  R.  Co.,  32  Conn. 
241 ;  Cooice  v,  Boston  &  L.  K.  Co.,  133  Mass.  185;  s.  c,  10  Am.  &  Eng. 
R.  R.  Cas.  328 :  Manley  v,  St.  Helens,  Can.  &  R.  Co.,  2  H.  &  N.  840. 

The  obligation  of  the  railroad  to  construct  and  maintain  crossings 
begins  when  the  railroad  is  laid  out  over  the  public  highway,  ox  vice  versa. 
See  Pittsburgh,  V.  &  C.  R.  Co.  v.  Commonwealth.  loi  Pa.  St.  192;  s.  c. 
10  Am.  &  Eng.  R.  R.  Cas.  321 ;  Buchner  v.  Chicago,  M.  &  N.  W.  R.  Co., 
60  Wis.  264;  s.  c,  14  Am.  &  ^"&  ^-  ^*  ^^^*  447-  This  obligation  is  a 
continuing  duty.  Chicago,  R.  I.  &  P.  R.  Co.  v,  Moflit.  7^  111.  524;  People 
"V,  Chicago  C.  A.  R.  Co.,  67  111.  118;  Eyler  v.  County  Commissioners  of 
Alleghany,  49  Md.  257 ;  Pittsbuij;h.  F.  W.  &  C.  R.  Co.  v.  Dunn,  56  Pa.  St. 
280.  Compare  Missouri,  Kan.  C  &  T.  R.  Co.  v.  Long,  27  Kan.  684;  s.  c, 
6  Am.  &  Eng.  R.  R.  Cas.  254.  And  where  a  railroad  has  crossed  a  public 
highway,  it  is  the  duty  of  the  company  to  restore  the  highway  to  such  a 
condition  that  its  usefulness  for  public  travel  will  not  be  unnecessarily 
impaired.  People  v.  New  York,  N.  H.  &  H.  R.  Co.,  89  N.  Y.  266;  s.  c,  10 
Am.  &  Eng.  R.  R.  Cas.  230. 

While  a  railroad  company  is  liable  for  a  failure  to  construct  and  main- 
tain suitable  crossings  at  all  points  where  it  intersects  a  highway  or  street 
at  grade  (see  Farley  v.  Chicago,  R.  I.  &  P.  R.  Co.,  42  Ind.  234),  yet  the 
company  in  restoring  or  maintaining  a  crossing  is  not  bound  to  actually 
improve  the  hicvhway.  Beatty  z/.  Central  I.  R.  Co.,  58  Iowa,  242;  s.  c, 
Z  Am.  &  Eng.  R.  R.  Cas.  210. 

The  duty  to  construct  and  maintain  crossings  generally  applies  only  to 
lawful  public  highways  or  streets  (Missouri,  K.  C.  &  F.  R.  Co.  v.  Long,  27 
Kan.  684;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  254;  Flint  &  P.  M.  R.  C!o.  v, 
Willey,  47  Mich.  88;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  305;  International 
A  G.  N.  R.  Co.  V.  Jordon,  (Tex.,  1883),  10  Am.  &  Eng.  R.  R.  Cas.  301),  and 
such  crossing  is  sufficient  if  it  does  not  unnecessarily  impair  the  usefulness 
of  the  highway  and  its  enjoyment  by  the  public.  People  v.  N.  Y.,  N.  H. 
A  H.  R.  Co.,  89  N.  Y.  266;  s.  c,  2  Am.  &  Eng.  R.  R.  (ias.  230.  The  test 
has  been  said  to  be  whether  or  not  the  crossing  as  constructed  and  main- 
tained by  the  railroad  unnecessarily  impairs  the  usefulness  of  the  highwav, 
and  interferes  with  the  safe  enjoyment  of  it  by  the  public.  People  v.  N.  Y., 
N.  H.  &  H.  R.  Co..  89  N.  Y.  266;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  230. 

A  railroad  company  is  not  bound  to  construct,  maintain,  and  keep  in 
repair  crossings  of  Highway  which  have  never  been  legally  laid  out  and 
opened.  Missouri,  K.  C.  &  F.  R.  Co.  v.  Long.  27  Kan.  687;  Flint  &  P.  M. 
R.  Co.  V,  Willey,  47  Mich.  88 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  305.  Yet 
where  the  railroad  has  licensed  a  public  highway  of  such  a  crossing,  it  is 
bound  to  maintain  and  repair.  Kelly  v.  Southern  Minnesota  R.  R.  Co., 
28  Minn.  98 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  264. 

Same — Bridges  and  Footways, — The  duty  to  construct  and  maintain 
crossing  imposes  upon  a  railroad  company  the  duty  to  repair  bridges  which 
constitute  a  highway  crossing  (Southern  &  N.  A.  R.  Co.  z/.  McLendon,  63 
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Ala.  266),  and  footways.    Queen  v.  Manchester  R.  Co.,  2  Eng.  R.  &  Canal 
Cas.  711. 

Same — Duty  of  Lessee. — The  lessee  of  a  railroad  takes  it  subject  to  the 
duties  imposed  by  law  for  the  protection  of  the  public.  See  McCall  v. 
Chamberlain,  13  Wis.  641 ;  Linfield  v.  Old  Colony  R.  Corp.,  64  Mass.  (10 
Cush.)  562;  s.  c,  57  Am.  Dec.  124. 

Same — Liability  of  Receiver, — An  action  at  law  based  upon  Rev.  Laws, 
§  33^3*  can  be  maintained  against  the  receiver  of  a  railroad  company,  for 
negligence  in  constructing  a  crossing,  althouj?h  leave  was  not  obtained  of 
the  court  of  chancery  to  bring  it.  Town  of  Koxbury  v.  Central  Vermont 
R.  Co.  (Vt.),  14  Atlantic  Rep.  92 ;  s.  c,  6  New  Eng.  Rep.  534. 

Same — Grade'  Crossing — Revocation  of  Contract. — In  Appeal  of  Phila- 
delphia. Wilmington  &  Baltimore  R.  Co.  (Pa.),  15  Atl.  Rep.  476,  it  ap- 
peared that  the  city  of  Chester  was.  by  statute,  empowered  to  grant  to 
the  Philadelphia,  Wilmington  *Sr  Baltimore  R.  Co.  the  use  of  certain  streets 
and  alleys.  The  city  by  an  ordinance  authorized  the  railroad  company  to 
occupy  a  certain  street,  and  in  consideration  of  such  i>ermission,  the  rail- 
road contracted  and  agreed  to  erect  over  its  track  where  the  street  crossed 
the  same  at  certain  specified  grades  an  iron  bridge,  and  donate  the  said 
bridge  with  its  appurtenances  to  the  city.  It  was  held,  that  such  contract 
was  within  the  power  of  the  municipality,  that  it  was  bound  by  it,  and  it 
could  not  remove  the  bridge  against  the  will  of  the  company  after  it  had 
been  constructed. 

Same — Sufficiency  of  Crossing^Statutory  Requirements. — A  statute  which 
enacts  that  a  crossing  over  a  highway  shall  be  so  constructed  "as  not  to- 
impede  the  passage  or  transportation  of  person  or  property  along  the 
same,"  is  sufficiently  complied  with  if  a  crossing  is  so  constructed  as  not 
to  injure  the  reasonable  passage  of  persons  and  property,  or  as  not 
unnecessarily  interfere  with  the  public  highway,  it  being  impossible  to 
construct  a  crossing  which  shall  not  in  some  degree  impede  the  travel  and 
the  provisions  of  the  statute  being  rendered  nugatory  by  any  other  inter- 
pretation. The  facts  that  without  a  flagman  the  crossing  would  be  dan- 
gerous, and  that  if  a  flagman  were  placed  there  he  might  be  negligent  in 
the  performance  of  his  duty,  are  not  sufficient  reasons  for  prohibiting  a 
crossing  under  such  statute.  North  Manheim  Township  v.  Reading  &  P. 
R.  Co.  (Penn.),  14  Atl.  Rep.  137. 

Same — Change  of  Highway. — Under  a  statute  which  declares  that  if 
any  railroad  company  finds  it  necessary  to  change  the  site  of  any  public 
road,  it  shall  cause  the  same  to  be  reconstructed  on  the  most  favorable 
location,  and  *'  in  as  perfect  a  manner  as  an  original  road ;"  a  railroad  which 
has  changed  a  public  road  will  be  required  to  fence  the  new  road,  if  it 
appears  that  such  fencing  is  required  from  the  situation,  e.g.,  by  reason 
of  an  embankment, — and  is  necessary  to  make  the  road  as  safe  as  the  old 
road.  North  Manheim  Township  v,  Reading  &  P.  R.  Co.  (Penn.),  14  AtL 
Rep.  137. 

A  charter  conferred  upon  a  company  the  right  to  build  its  railroad  across 
highways,  provided  it  restored  the  highway  thus  intersected  as  nearly  as 
practicable  to  its  former  state  of  usefulness.  The  statutes  of  the  State, 
at  the  time  when  the  charter  was  granted,  required  highways  to  be  good 
and  sufficient.  The  company  having  constructed  its  road  across  the  high- 
way in  such  a  manner  as  to  render  an  approach  to  the  crossing  necessary, 
the  court  held,  that  it  must  be  presumed  that  the  highway  previously  to 
the  construction  of  the  railroad  fulfilled  the  statutory  requirements,  and 
that  fences  being  necessary  for  the  purpose  of  making  the  new  approaches 
good  and  sufficient,  the  company  must  under  its  charter  construct  the 
necessary  fences  along  the  approaches.  It  was  also  held,  that  the  word 
"  crossing/' as  applied  to  the  intersection  of  a  common  highway  and  a 
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railroad,  as  used  in 'the  statute,  meant  the  entire  structure,  including  the 
approaches,  although  a  part  of  the  structure  might  be  extended  beyond  the 
lines  of  the  railroad  lands,  or  the  place  where  the  roads  actually  cross 
each  other.  The  court  further  held,  that  the  obligation  to  restore  was 
constant  until  performed ;  and  that  the  railroad  company  could  not  pro- 
tect itself  against  such  liability,  on  the  ground  that.the  statute  of  limita- 
tions would  bar  an  action  for  the  original  construction.  It  was  also  held^ 
that  the  fact  that  the  selectmen  of  the  town  had  made  various  repairs  upon 
the  highway  was  not  sufficient  to  establish  such  an  exceptance  as  would 
relieve  the  company  from  its  obligation.  Town  of  Roxbury  v.  Central  Vt. 
R.  Co.  (Vt.),  6  N.  Eng.  Rep.  534;  14  Atl.  Rep.  92. 

Same — Construction  of  Crossing. — When  a  statute  provides  that  all  rail- 
road companies  must  make  such  highway  crossings  "as the  circumstances 
of  the  case  and  the  public  safety  may  require,**  the  nature  of  the  crossing 
is  not  governed  by  the  public  safety  alone,  but  by  what  is  practicable, 
in  the  judgment  of  a  competent  engineer,  to  be  done  for  the  purpose  of 
carrying  out  the  objects  of  the  railroad  company.  The  Delaware  statute 
provides  that  no  approaches  to  a  railroad  crossing  shall  be  of  a  heavier 
j^rade  than  five  degrees,  and  that  such  approaches  shall  be  protected 
by  sufficient  railings  or  guards.  Held,  in  an  action  against  a  railroad 
company  for  damages  for  a  personal  injury  received  by  one  driving  upon  a 
highway  approach  to  a  railroad  crossing,  that  the  question  as  to  whether 
the  company  was  guilty  of  negligence  in  respect  to  such  approach,  by 
reason  of  delay  in  erecting  railings  thereto,  after  having  made  the  ap- 
proach by  a  filling,  was  a  question  for  the  jury;  that  the  fact  that  the 
company  did  not  begin  to  erect  the  railings  until  the  day  of  the  accident, 
although  the  filling  had  been  completed  some  three  months  before,  was 
not  of  itself  negligence,  if  it  would  have  been  impracticable  or  premature, 
on  account  of  the  settling  of  the  filling,  etc.,  to  erect  the  railing  sooner. 
Held^  also,  that  the  company  would  be  responsible  for  the  injury  (in  the 
absence  of  contributory  negligence  on  the  part  of  the  plaintiff)  if  the 
approach  to  the  crossing  was  of  a  heavier  grade  than  that  limited  by  the 
statute,  provided  such  excess  in  grade  caused  the  accident.  Kyne  v. 
Wilmington  &  N.  R.  Co.  (Del.),  14  Atl.  Rep.  922. 


humeston  and  shenandoah  r.  co. 
Chicago,  St.  Paul  and  Kansas  City  R.  Co. 

{Iowa  Supreme  Court,  May  26,  1888.) 

Crossing — Grade — Underway — Injunction.— In  a  suit  to  enjoin  one  rail- 
road company  from  constructing  a  grade  crossing  over  the  track  of 
another,  it  appeared  that  the  track  of  the  plaintiff,  upon  one  side  of  the 
point  where  it  was  proposed  to  construct  the  crossing,  had  been  constructed 
upon  a  heavy  grade,  and  that  if  trains  were  stopped  within  200  feet  of  the 
crossmg  as  required  by  the  statute,  it  would  be  impossible  for  them  to  gain 
sufficient  momentum  before  reaching  the  ascending  grade  to  carry  the  trains 
over  it,  whilst  on  the  other  hand  trains  coming  the  other  way  would  be  re- 
quired to  stop  on  the  descending  grade ;  and  that  this  would  be  attended 
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with  many  difficulties,  and  would  occasion  constant  danger  of  collision.  It 
was  shown  that  an  under  crossing  could  be  constructed  at  a  cost  of  less  than 
$15,000  in  excess  of  the  cost  of  a  crossing  at  grade.  He/d,  that  under  the 
provisions  of  the  Iowa  statute,  which  authorizes  any  railroad  company  to 
carry  its  railroad  across  or  under  any  other  railway,  and  requires  such  com- 
pany to  so  construct  its  crossing  as  not  unnecessarily  to  impede  the  travel 
on  the  railway  crossed,  the  plaintiff  was  entitled  to  an  injunction. 

Same — Unnecessary  Expense. — The  fact  that  the  defendant  company 
had,  pending  the  proceedings,  constructed  various  works  at  a  cost  of  about 
$6000,  which  would  become  useless  in  the  event  of  an  under  crossing 
being  decreed,  is  not  sufficient  reason  for  the  refusatl  of  an  injunction. 

Appeal  from  District  Court,  Ringgold  County. 

Plaintiff  owns  and  operates  a  line  of  railroad,  the  termini  of 
which  are  at  Humeston,  in  Wayne  county,  and  Shenandoah,  in 
Page  county.  Defendant  is  engaged  in  con.structing  a  railroad 
between  Des  Moines  and  Kansas  City,  which  will  cross  plaintiff's 
road  in  the  valley  of  West  Grand  river,  in  Ringgold  county.  It 
was  proceeding  to  construct  a  crossing  at  grade,  when  plaintiff 
brought  this  action  for  the  purpose  of  compelling  it  to  adopt 
either  an  over  or  under  crossing.  This  appeal  is  by  defendant, 
from  an  order  made  by  the  judge  in  vacation  allowing  a  tem- 
porary injunction. 

Hubbard  &  Dawley  for  appellant. 

W,  W.  Morseman  for  appellee. 

Reed,  J. — Plaintiff's  complaint,  in  substance,  is  that  the  oper- 
ation of  its  road  would  be  unnecessarily  and  unreasonably  im- 
peded, and  the  dangers  incident  to  its  operation  greatly  increased 
by  a  grade  crossing  at  the  point  selected  by  defend- 
ant. The  track  of  plaintiff's  road  is  level  for  the 
distance  of  300  feet  east  and  900  feet  west  of  the  proposed 
point  of  crossing.  Commencing  at  a  point  1000  feet  east  of 
that  point,  and  extending  to  within  300  feet  of  it,  there  is  an 
ascending  grade  of  37  feet  per  mile,  and  commencing  900  feet 
west  of  the  point  there  is  an  ascending  grade  for  7000  feet 
varying  from  6  feet  to  70  feet  per  mile.  The  provison  of  the 
statute  prescribing  and  governing  the  rights  of  the  parties  is 
found  in  section  1265  of  the  Code,  which  is  as  follows:  "Any 
such  corporation  may  construct  and  carry  its  railroad  across, 
over,  or  under  any  railway,  canal,  or  watercourse,  when  it  may  be 
necessary  in  the  construction  of  the  same  ;  and  in  such  cases  said 
corporation  shall  so  construct  its  crossing  as  not  unnecessarily 
to  impede  the  travel,  transportation,  or  navigation  upon  the  rail- 
way, canal,  or  stream  so  crossed.  .  .  ."  The  inquiry  in  the  case 
is  whether  the  travel  and  transportation  would  be  un- 
riilioafc"^  '"^  necessarily  impeded  by  the  construction  of  a  grade 
crossing  at  the  point  selected  by  defendant  for  cross- 
ing Its  track.     Under  chapter  163,  Acts  20th,  Gen.  Assem.,  rail- 
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road  companies  whose  track  intersects  or  is  intersected  by  other 
railroad  tracks  on  the  same  level  are  required  to  bring  all  trains 
to  a  stop  before  reaching  the  crossing.  Under  that  requirement 
grade  crossings  necessarily  have  the  effect  to  impede  to  some 
extent  travel  and  transportation  on  the  lines.  But  the  right  to 
construct  and  maintain  such  crossings  under  proper  conditions 
is  clearly  recognized  both  by  that  chapter  and  section  1265,  and 
the  inconvenience  and  delay  which  arise  from  their  use  under 
such  circumstances  must  be  borne  by  the  companies  whose  busi- 
ness is  thus  interfered  with.  But  by  the  latter  section  the  duty 
is  imposed  upon  the  company  constructing  the  intersecting  line 
to  so  construct  the  crossing  as  not  unnecessarily  to  interfere 
with  the  operation  of  the  other  road,  and  whether  a  crossing  at 
grade  would  in  any  case  amount  to  an  unneccessary  obstruction 
of  the  business,  must  be  determined  from  the  circumstances  of 
that  particular  case.  The  condition  of  the  track,  the  grades  at 
and  near  the  point  of  intersection,  the  relative  cost  of  ^ 
of  an  over  or  under  crossing  as  compared  with  that  «BjoiiiiBg 
of  a  grade  crossing,  and  the  increase  of  danger  in  the  p-»de  crow- 
operation  of  the  road,  are  proper  matters  to  be  con-  '"^^ 
sidered.  It  is  very  apparent  from  the  foregoing  statement  as  to 
the  grades  in  plaintiff's  track  near  the  point  of  intersection  that 
the  operation  of  its  trains  will  be  greatly  impeded  if  a  crossing 
at  gtade  should  be  maintained.  All  trains  approaching  the 
crossing  from  the  east  must,  under  the  requirements  of  the 
statute,  be  brought  to  a  stop  not  less  than  200  feet  from  it. 
They  must  necessarily  be  stopped  on  the  ascending  grade.  The 
difficulty  of  starting  a  heavy  train  under  such  circumstances  is 
known  to  all  persons  who  have  had  any  opportunity  to  observe 
the  operation  of  railroads ;  and,  in  addition  to  this,  would  be 
the  difficulty  of  acquiring  sufficient  momentuni  before  reaching 
the  ascending  grade  to  the  west  of  the  crossing  to  carry  the 
train  over  it.  The  trains  approaching  from  the  west  would 
necessarily  be  required  to  stop  on  the  descending  grade.  This 
would  be  attended  with  many  difficulties,  and  there  would  be 
constant  danger  of  collision  upon  the  crossing.  The  cost  of  an 
over  crossing  in  excess  of  that  of  one  at  grade  would  be  $50,000 
or  more,  and  its  construction  would  necessitate  a  grade  in  de- 
fendant's track  of  53  feet  per  mile.  If  there  was  no  election 
except  between  an  over  crossing  and  one  at  grade,  we  might  not 
be  disposed  to  require  defendant  to  incur  this  additional  cost 
and  the  inconvenience  which  would  arise  from  the  construction 
of  its  track  at  that  grade.  But  the  evidence  shows  that  a  cross- 
ing under  plaintiff's  track  can  be  constructed  at  a  cost  of  less 
than  $15,000  in  excess  of  that  of  a  crossing  at  grade,  and  by 
adopting  that  course  the  objectionable  grade  can  be  also  avoided. 
In  view  of  these  facts,  we  think  plaintiff  should  not  be  required  to 
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incur  the  inconvenience  and  cost  and  danger  which  the  construc- 
tion of  a  crossing  at  grade  would  necessaiily  create.  It  is  true 
that  the  business  done  on  its  road  is  very  small  in  comparison 
with  that  done  on  the  great  lines  of  the  country.  Its  trains  are 
comparatively  light,  and  the  inconvenience  of  the  grade  crossing 
would  not  be  as  great  as  in  the  case  of  a  more  important  road  ; 
but  that  is  not  controlling.  The  grade  crossing,  we  think,  would 
unnecessarily  impede  the  travel  and  transportation  on  its  road. 

When  the  controversy  first  arose  plaintiff  filed  a  complaint  be- 
fore the  railroad  commissioners,  who  made  an  examination,  and 

recommended  that  the  crossing  be  constructed  either 
I?JLt!!f**'^      under  or  over  the  track.      The  construction  of  an 

under  crossmg  mvolves  a  very  considerable  change  m 
plaintiff's  track,  but  it  did  not  at  that  time  make  anv  offer  to  per- 
mit that  change.  In  this  action,  however,  it  filed  its  consent  to  the 
making  of  that  change.  But  in  the  meantime  defendant  had  done 
work  costing  something  over  $6000,  which  will  be  valueless  if  the 
under  crossing  should  be  adopted.  It  was  contended  by  appellant 
that  plaintiff  should  reimburse  it  for  that  expenditure,  and  that 
it  could  have  no  standing  in  a  court  of  equity  without  having 
tendered  the  amount.  Appellant,  however,  made  no  demand 
for  permission  to  make  the  change  in  plaintiff's  track,  but  pro- 
ceeded, in  total  disregard  of  the  recommendation  of  the  com- 
missioners, to  construct  the  crossing  at  grade.  If  plaintiff  had 
denied  the  right  to  make  the  change,  and  defendant  had  made 
the  expenditure  under  that  denial,  the  cause  would  have  been 
very  different ;  but  under  the  circumstances  the  expenditure 
must  be  regarded  as  having  been  voluntarily  made.  The  order 
appealed  from  is  right,  and  it  will  be  affirmed. 

See,^/7j/,  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  267. 

Railroad  Crossing — Injunction. — It  is  well  said  that  every  railroad  cor- 
poration has  its  right  of  way  subject  to  the  right  of  the  public  to  have 
other  roads,  both  common  highways  and  railways  constructed  across  its, 
track,  wherever  the  public  exigency  admits  it.  See  Costa  R.  Co.  v. 
Moss,  23  Cal.324;  East  St.  Louis  C.  R.  Co.  v.  East  St.  Louis  U.  R.Co. 
108  111.  265  ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  163 ;  Chicago  &  A.  R.  Co.  v, 
Joliet,  L.  i  A.  R.  Co.,  105  111,  389;  s.  c,  44  Am.  Rep.  799 ;  14  Am.  &  Eng. 
K.  R.  Cas.  62;  Massachusetts  C.  R.  Co.  v.  Boston,  C.  &  F.  R.  Co.,  121 
Mass.  125 ;  New  York  &  H.  R.  R.  Co.  v.  Forty-second  St.  R.  Co.,  50  Barb. 
(N.  Y.)  285,  509 ;  s.  c,  26  How.  (N.  Y.^  Pr.  68 ;  32  How.  (N.  Y.)  Pr.  481 ; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati  S.  &C.  R.,  30  Ohio  St.  604. 

It  is  not  neccessary  that  any  express  power  should  be  given  (Morris  & 
E.  R.  Co.  V.  Central  K.  Co.,  31  N.  f.  L.  (2  Vr.)  205 ;  the  general  authority  to 
build  the  road  being  sufficient.  East  St.  L.  Connecting  R.  Co.  v.  East  St. 
L.  Union  R.  Co.,  108  111.  265  ;  Lake  Shore  &  Michigan  Southern  R.Co.  v. 
Chicago  &  W.  Ind.  R.  Co.,  97  III.  506;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  440; 
St.  Louis,  Jacksonville  &  Chicago  R.  Co.  v.  Springfield  &  N,  W.  R.Co.,. 
96  111.  274;  s.  c.  2  Am.  &  Eng.  R.  R.  Cas.  487 ;  New  Castle  &  Richmond 
R.  Co.  V.  Peru  &  Indianapolis  R.  Co.,  3  Ind.  464;  Grand  Rnpids,  Newaygo 
&  Lake  Shore  R.  Co.  v.  Grand  Rapids  &  Ind.  R.  Co.,  35  Mich.  265;  Mor- 
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ris  &  Essex  R.  Co.  v.  Cent.  R.  Co.,  31  N.  J.  L.  (2  Vr.)  205 ;  Matter  of  Bos- 
ton. H.  T.  &  W.  R.  Co.,  79  N.  Y.  64.  69 :  Lake  Shore  &  M.  S.  R.  Co.  7/, 
Cincinnati,  S.  &  C.  R.  Co.,  30  Ohio  St.  604;  Southern  Carolina  R.  Co.  v. 
Columbia  R.  Co.,  13  Rich.  (S.  C.)  Eq.  339. 

Same— The  Rights  of  Crossing  a  Railroad  are  Secondary  to  those  of  that 
crossed,  and  the  crossing  company  must  show  by  evidence  that  no  unneces- 
sary injury  is  inflicted  on  the  other  by  a  grade  crossing,  and  that  such 
crossing  cannot  reasonably  be  avoided,  Pittsbui^h  &  C.  R.  Co.  v.  S.  W. 
Pennsylvania  R.  Co.,  77  ra.  St.  173;  and,  where  the  crossing  is  attempted 
in  a  manner,  or  at  a  place  not  authorized  by  law,  it  will  be  enjoined. 
Pennsylvania  R.  Co.'s  Appeal,  63  Pa.  St.  150;  Cent.  Vt.  R.  Co.  v.  Wood- 
stock R.  Co.,  50  Vt.  452 ;  Missouri,  K.  &T.  R.  Co.  v,  Texas  &  St.  L.  R.  Co.,. 
4  Wood,  C.  C.  360. 

Same — Grade  Crossing — Necessity — Injunction. — In  Appeal  of  Moosic  & 
Carbondale  R.  Co.  (Pa.),  13  Atl.  Rep.  915,  a  preliminary  injunction  restrain- 
ing the  defendant  railroad  company  from  interfering  with  the  plaintiff  com- 
pany's crossing  over  the  defendant's  road  at  grade  was  dissolved  by  the 
court  of  common  pleas.  It  appeared  that  it  was  not  reasonably  practicable 
for  the  plaintiff  company  to  cross  otherwise  than  at  grade.  The  supreme 
court  held  on  appeal,  that  the  decree  of  the  court  of  common  pleas  must 
be  reversed  and  the  injunction  reinstated.  See  also  as  to  enjoining  grade 
crossings.  Baltimore  «  C,  V.  R.  Extension  Ca's  Appeal  (Pa.),  3  Am.  & 
En  IT.  R.  R.  Cas.  242,  note  14,  lb.  78. 

Same— Construction  of  Road — Nature  of  Crossing. — Under  the  Min- 
nesota statute  authorizing  the  district  court  to  prescribe  a  location  for  the 
crossing  of  one  railroad  by  another,  the  corporation  whose  land  is  taken  for 
such  a  purpose  is  only  entitled  to  have  the  place  and  manner  of  a  neces- 
sary crossing  so  ordered  as  to  be  as  little  injurious  to  it  as  is  consistent 
with  the  accomplishment,  in  a  reasonable  manner,  of  the  purposes  contem- 
plated, regard  being  had  for  the  interests  and  necessities  of  both  corpora- 
tions, as  well  as  of  the  public.  In  re  Minneapolis  &  St.  C.  R.  Co.  (Minn.)^ 
39  N.  W.  Rep.  65. 


Rochester,  Hornellsville  and  Lackawanna  R.  Co. 

V. 

New  York,  Lake  Erie  and  Western  R.  Co. 

(no  N.  y,  128.) 

Construction  of  Road — Filing  of  Map — Notice — Right  of  Company. — 
When  a  corporation  has,  as  required  by  the  New  York  General  Railroad 
Act  of  1850,  made  and  filed  a  map  and  survey  of  the  line  of  route  it  in- 
tends to  adopt  fpr  the  construction  of  its  road,  and  has  given  the  required 
notice  to  all  persons  affected  by  such  construction,  and  no  change  of 
route  is  made,  as  the  result  of  any  proceedings  instituted  by  any  land 
owner  or  occupant,  such  corporation  has  acquired  a  right  to  construct 
and  operate  a  railroad  upon  such  line  in  the  nature  of  a  lien  upon  the 
lands  which  ripens  into  title  through  purchase  or  condemnation  procted- 
ings,  and  which  is  exclusive  as  to  all  other  railroad  corporations,  and  free 
from  the  interference  of  any  party. 
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Same — Injunction. — When  a  railroad  company  has,  as  required  by  the 
New  York  Railroad  Act,  filed  its  map  and  survey,  it  may  obtain  an  injunc- 
tion against  any  other  railroad  company  attempting,  bv  the  construction 
of  a  railroad  upon  or  across  its  intended  route,  to  interfere  or  obstruct  the 
construction  of  its  track. 

Appeal  from  General  Term  of  Supreme  Court,  Fifth  Depart- 
ment. 

Appeal  by  the  Rochester,  Hornellsville  &  Lackawanna  R.  Co. 
for  an  injunction  restraining  the  New  York,  Lake  Erie  &  West- 
ern R.  Co.  from  laying  tracks  across  or  destroying  the  com- 
plainant's railroad.  The  Steuben  special  term  granted  an  order 
having  an  injunction  which  was  reversed  by  the  general  term 
on  appeal.  The  defendant  appeals  from  the  order  of  the  gen- 
eral term. 

The  plaintiff  corporation  was  organized  June  9,  1886,  for  the 
purpose  of  constructing  a  railroad,  commencing  in  the  village  of 
Canisteo,  Steuben  county,  and  terminating  at  a  point  on  the  line 
of  the  Lackawanna  &  Pittsburgh  R.  Co.  in  the  town  of  Bums, 
Alleghany  county.  It  had  purveyed  and  located  the  line  or 
route  of  its  proposed  road,  and  had  made  and  duly  filed  a  map 
of  the  same.  Notices  were  served  oh  the  occupants  or  owners 
of  lands  over  which  the  road  was  located,  including  these  de- 
fendants, and  by  no  proceeding  has  the  line  so  located  been 
changed.  The  line,  as  located  for  some  distance,  was  along 
lands  of  the  defendant  corporation,  upon  which  its  tracks  were 
laid.  Plaintiff  has  acquired  the  right  of  way  for  the  greater  por- 
tion of  its  route  and  is  proceeding,  in  good  faith  and  with  dili- 
gence, to  acquire  the  land  necessary  for  its  route  and  to  con- 
struct its  road.  At  the  portion  of  its  line  where  it  adjoined  the 
defendant's  lands,  and  on  the  lands  of  the  defendant  Babcock, 
the  defendant  corporation,  after  it  had  been  served  with  the 
notice  of  plaintiff's  proposed  route,  constructed  a  switch  from  its 
tracks  across  the  plaintiff's  line  to  a  brickyard,  taking  a  lease 
from  Babcock  for  three  years  of  a  piece  of  land  between  its 
road  and  said  brickyard.  After  the  defendant  company  had 
constructed  its  switch  the  plaintiff  caused  the  track  to  be  taken 
up  and  removed  and  laid  down  a  section  of  its  own  track,  on 
which  it  also  placed  rails,  and  procured  and  served  an  injunc- 
tion restraining  the  defendant  company  from  interfering  with 
its  roadbed ;  but  defendant,  in  disregard  of  the  injunction,  on 
the  same  day,  tore  up  and  removed  plaintiff's  section  of  track. 
The  plaintiff  had  not  yet  purchased  the  right  of  way  across  Bab- 
cock's  land,  nor  had  it  instituted  proceedings  to  condemn  the 
same.  Defendant  Babcock,  after  receiving  the  notice  from 
plaintiff  of  the  filing  of  the  maps,  etc.,  commenced  proceedings 
to  change  the  plaintiff's  route,  which  was  ultimately  dismissed 
for  want  of  jurisdiction.     The  injunction  obtained  by  the  plain- 
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tiff  was  dissolved  at  special  term ;  but,  on  appeal,  the  general 
term  reversed  the  order  of  the  special  term  and  restored  the 
injunction.  From  the  order  of  the  general  term,  restoring  the 
injunction,  the  defendant  company  has  appealed  to  this  court. 

James  H,  Stevens^  Jr.y  for  appellant. 

Frank  S.  Smith  for  respondent. 

Gray,  J.— The  learned  judge  at   special  term  vacated  the 
injunction  theretofore  granted  restraining  the  defend- 
ant corporation  from  interfering  with  the  plaintiff's  letiom  bj  g«B- 
roadbed,  on  the  ground  that  the  plaintiff  had  not  ac-  w*!**™!* 
quired  title  to  the  land  nor  any  right  to  occupy  it. 
He  stated,  in  his  opinion,  that  the  proceeding  of  defendant  was 
"  outrageous ;"   but  considered  the  court   could  not  interfere. 
In  their  opinion,  the  general  term  considered  that  a  case  had 
been  made  for  the  allowance  of  a  preliminary  injunction,  and 
that  the  same  should  be  continued  pendente  lite,  on  the  ground 
that  the  plaintiff  had  acquired  a  vested  and  exclusive  right  to 
construct  and  operate  its  railroad  on  the  line  it  had  located. 

We  think  the  general  term  were  right  in  the  view  they  took 
of  the  matter. 

The  plaintiff,  by  its  organization  under  the  General  Railroad 
Act  of  1850,  became  possessed  of  the  franchise  to  pinngofmip 
construct  and  operate  a  railroad  between  the  terminal  ~Natie»~ 
points  named  in  its  articles,  over  such  a  line  of  route  WKkt«  oleom- 
as it  should  elect.     When  the  initial  steps,  pointed  ***"^' 
out  in  the  twenty-second  section  of  the  act,  had  been  taken,  there 
only  remained  for  the  plaintiff  to  acquire,  through  purchase,  or 
through  proceedings  in  invitum,  the  right  of  way  over  the  lands 
through  which  the  line  of  route  had  been  surveyed.     By  the 
terms  of  that  section  every  company  formed  under  the  act,  be- 
fore constructing  any  part  of  its  road  through  any  county,  must 
make  and  file  a  map  and  profile  of  the  route  intended  to  be 
adopted,  and  must  give  a  written  notice  to  all  occupants  of  the 
land  affected,  of  the  time  and  place  of  filing,  and  that  the  route 
designated  passes  over  the  land  of  such  occupants. 

Clearly  there  is  involved  in  these  provisions  the  intention  of 
the  legislature  that,  after  the  initial  proceedings  have  been 
taken,  which  the  statute  points  out  as  the  first  action  of  the 
new  corporation,  the  lands,  over  which  the  company's  route  is 
located,  shall  be  subjected  to  the  right  of  the  company  there- 
after to  construct  thereon.  The  legislative  scheme  contem- 
plates the  determination  of  the  line  of  route  to  be  in  the  discre- 
tion of  the  company,  to  be  exercised  in  the  mode  prescribed  by 
law,  and  its  exercise,  when  in  good  faith  and  within  the  limits 
of  its  corporate  powers,  is  only  reviewable  by  the  court  in  the 
case  of  an  application  by  an  occupant  or  owner  of  lands,  feeling 
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aggrieved  by  the  proposed  location  of  the  road.  This  right  to 
locate  its  line  of  road,  at  its  election,  is  delegated  to  the  corpora- 
tion by  the  sovereign  power ;  as  is  the  right  substantially  to 
acquire,  in  imitum,  the  right  of  way  from  the  land-owner  and 
any  land  needed  for  the  operation  of  its  road.  In  this  sovereign 
power  is  the  source  of  the  franchise,  which  the  corporation  pos- 
sesses, to  construct  and  operate  a  railroad,  and  its  grant  is  for 
public  and  not  for  private  purposes.  Public  considerations 
enter  into  the  grant  of  the  franchise,  and  public  policy  favors 
the  enterprise  for  the  public  convenience  and  use.  When, 
therefore,  a  corporation  has  made  and  filed  a  map  and  survey 
of  the  line  of  route  it  intends  to  adopt  for  the  construction  of 
its  road,  and  has  given  the  required  notice  to  all  persons  affected 
by  such  construction,  and  no  change  of  route  is  made,  as  the 
result  of  any  proceeding  instituted  by  any  land-owner  or  occu- 
pant, in  our  judgment  it  has  acquired  the  right  to  construct  and 
operate  a  railroad  upon  such  line ;  exclusive  in  that  respect  as 
to  all  other  railroad  corporations  and  free  from  the  interference 
of  any  party.  By  its  proceedings  it  has  impressed  upon  the 
lands  a  lien  in  favor  of  its  right  to  construct,  which  ripens  into 
title  through  purchase  or  condemnation  proceedings.  We 
could  not  hold  otherwise  without  introducing  confusion  in  the 
execution  of  such  corporate  projects,  and  without  violating  the 
obvious  intention  of  the  legislature.  The  plaintiff's  franchises 
were  invaded  and  its  enjoyment  of  the  statutory  privileges  dis- 
turbed by  the  action  of  the  defendant  company,  in  so  building 
tracks  upon  plaintiffs  line  of  route  as  to  obstruct  and  inter- 
fere with  its  proposed  construction.  The  remedy  by 
«Am«-Beiaed7  injunction  was  clearly  available  to  the  plaintiff  on 
by  iBjaaetion.  principles  of  equity  jurisprudence.  Story,  Eq.  Jur. 
§  927 ;  Osborn  v.  Bank  of  U.  S.,  32  U.  S.  9  Wheat. 
740;  bk.  6  L.  ed.  204;  Croton  Turnpike  Co.  v,  Ryder,  i  Johns. 
Ch.  611 ;  Titusville  &  P.  C  R.  Co.  v.  Warren  &  V.  R.  Co.  12 
Phila.  642 ;  Contra,  Costa  C.  M.  R.  Co.  v.  Moss,  23  Cal.  323  ; 
Boston  &  L.  R.  Corp.  v,  Salem  &  L.  R.  Co.,  2  Gray,  27. 

The  able  opinion  at  general  term,  delivered  by  Barker,  J., 
renders  further  consideration  of  the  points  in  this  case  unneces- 
sary. 

The  order  of  the  general  term  appealed  from  should  be 
affirmed,  with  costs. 

All  concur. 

Railroad  Crossing — Injunction. — See»  ante^  Humeston  &  S.  R.  Co.  v^ 
Chicago,  St.  P.  &  K.  C.  R.  Co.,  263,  and  note,  266,  267. 


BAIL  WAY  CROSSING— LESSEE— LIABILITY— DAMAGES.      271 


Baltimore  and  Ohio  R.  Co. 
Walker. 

(Ohio  Supreme  Court,  March  13,  1888.) 

Crossings — Lessee—Owner  of  Track. — A  railroad  company  which  has 
the  possession  and  control  of  a  railroad  in  this  State,  and  is  managing 
and  operating  the  same  as  the  lessee  thereof,  is  one  ''  owning  the  track  ' 
of  such  railroad  within  the  meaning  of  section  3333,  Ohio  Rev,  St.  which 
provides  that  "  when  the  tracks  of  two  railroads  cross  each  other,  or  in  any 
way  connect  at  a  common  grade,  the  crossing  shall  be  made  and  kept  in 
repair,  and  watchmen  maintained  thereat,  at  the  joint  expense  01  the 
companies  owning  the  tracks." 

Same  — Repairs —  Watchmen — Expentei —  The  necessity  for  keeping  the 
crossing  in  repair,  and  maintaining  watchmen  thereat,  grows  out  of  the 
use  and  operation  of  the  railroads  crossing  each  other  at  a  common 
grade,  and  the  benefits  thereof  accrue  to  the  companies  using  and  op- 
erating the  roads;  and,  as  such  lessee  company,  while  operating  its  road, 
receives  the  bene^t  and  security  resulting  from  a  safe  crossing  and  the 
services  of  the  watchman,  it  takes  them  subject  to  the  burden  of  their  ex- 
pense, as  provide^  by  the  statute, 

Same — Contribution — Common  Obligation. — Where  two  or  more  are 
under  a  joint  obligation  to  perform  some  lawful  duty  involving  the  ex- 
penditure of  money,  and  one  of  them  performs  the  whole  duty,  and  dis- 
charges the  obligation,  he  is  entitled  to  have  contribution  from  the  others 
equally  bound  with  him;  and  this  is  so  whether  the  obligation  arises 
from  contract,  or  operation  of  law.  The  rij^ht  depends  upon  equitable 
principles  rather  than  upon  contracts,  but  from  the  equitable  obligation 
the  law  implies  a  contract  to  equalize  the  common  burden ;  and  if  there 
is  no  circumstance  rendering  the  equities  otherwise  than  equal,  and  no 
express  agre^ent,  the  contribution  shall  be  so  made  that  the  common 
burden  shall  be  borne  equally  by  all  bound  by  the  common  obligation. 

Same — Joint  Obligation — Apportionment  of  Expense. — The  statute  (sec- 
tion 3333,  Ohio  Rev.  St.)  imposes  upon  railroad  companies  the  tracks  of 
whose  roads  cross  each  other  at  a  common  grade,  the  joim  duty  and  ob- 
ligation of  making,  and  keeping  in  repair,  the  crossing,  and  maintaining 
watchmen  thereat,  and  requires  the  expense  thereof  to  be  borne  by  the 
companies  jointly.  The  burden  is  common  to  both  companies,  and  where 
either  performs  the  whole  duty,  and  pays  the  whole  expense,  it  is  entitled 
to  recover  from  the  other  its  equal  proportion  thereof. 

Error  to  Circuit  Court,  Knox  County. 

On  the  2d  day  of  January,  1882,  Goshorn  A.  Jones,  receiver 
of  the  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.,  filed  his  pe- 
tition in  the  court  of  common  pleas  of  Knox  county,  against 
the  Baltimore  &  Ohio  R.  Co.,  alleging  '*  that  the  said  Cleveland, 
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Mt.  Vernon  &  Delaware  R.  Co.  is  a  corporation  created  ind  or- 
ganized under  the  laws  of  the  State  of  Ohio,  and  under  said  cor- 
porate name,  built,  constructed,  and  operated  a  line  of  road 
extending  from  Hudson  to  Columbus,  Ohio,  by  the  way  of 
Akron  and  Mt.  Vernon,  Ohio,  and  have  conducted  and  operated 
said  railroad,  under  said  corporate  name,  from  about  the  ist  of 
July,  1873,  up  to  the '1st  day  of  December,  A.D.  1881  ;  that 
on  or  about  the  27th  day  of  September,  1880,  the  said  Goshom 
A.  Jones  was,  by  the  judge  of  the  court  of  common  pleas  with- 
in and  for  the  county  of  Summit,  Ohio,  in  a  certain  proceeding 
therein  pending  against  said  Cleveland,  Mt.  Vernon  &  Delaware 
R.  Co.,  appointed  receiver  of  said  railroad  company,  which  posi- 
tion he  accepted  by  executing  a  bond  to  the  acceptance  of 
said  court,  and  entered  upon  the  discharge  of  his  duties  as  re- 
ceiver ;  that  he  is  still  acting  in  the  said  capacity.  The  said 
plaintiff  says  that  the  said  defendant,  the  Baltimore  and  Ohio  R. 
Co.,  is  a  foreign  corporation,  created  and  organized  under  the 
laws  of  the  State  of  Maryland,  and  is  now,  and  was  on  the  ist 
day  of  July,  A.D.  1873,  the  lessee  of  the  Sandusky,  Mansfield 
&  Newark  R.  Co.,  a  corporation  created  and  organized  under  the 
laws  of  the  State  of  Ohio,  and  as  such  lessee  the  said  de- 
fendant manages,  controls,  and  operates  the  line  and  track  of 
said  Sandusky,  Mansfield  &  Newark  R.  Co.,  from  the  city  of 
Sandusky  to  the  city  of  Newark,  in  said  State  of  Ohio,  and 
through  the  county  of  Knox  and  a  portion  of  the  city  of  Mt* 
Vernon ;  and  the  said  defendant,  the  Baltimore  &  Ohio  R.  Co.> 
runs  its  passenger  and  freight  trains,  locomotive  engines,  and  cars, 
and  machinery  over  and  upon  said  track  and  line  of  road.  The 
said  plaintiff  says  that  the  railroad  track  of  said  Cleveland,  Mt. 
Vernon  &  Delaware  R.  Co.,  and  the  railroad  track  of  the  Balti- 
more &  Ohio  R.  Co.  on  the  Lake  Erie  division,  a  short  distance 
southwest  of  Mt.  Vernon,  Ohio,  cross  each  other  at  a  common 
grade  ;  that  the  crossing  at  said  point  was  made  and  constructed 
by  the  said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co.  about  the 
1st  day  of  July  A.D.  1873;  that  all  the  material  used,  and 
labor  performed,  in  constructing  said  crossing,  including  the 
materials  used  and  labor  performed  in  building  the  watchman's 
house,  were  all  furnished,  supplied,  and  paid  for  by  the  said 
Cleveland,  Mt.  Vernon  &  Delaware  R.  Co? ;  that  said  crossing 
and  house  for  a  watchman  was  done,  and  constructed  for 
the  common  interest,  benefit,  and  necessity  of  the  Cleveland,  Mt. 
Vernon  &  Delaware  R.  Co.,  and  the  defendant,  the  Baltimore 
&  Ohio  R.  Co.  The  plaintiff  says  that  from  the  1st  day  of 
October,  1873,  the  said  Cleveland,  Mt.  Vernon  &  Delaware  R. 
Co.  have  kept,  maintained,  and  paid  the  salary  of  a  competent 
watchman,  who  performed  all  the  necessary  work,  labor,  and 
services  required  by  the  laws  of  Ohio ;  that  the  services  of  said 
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watchman  were  for  the  mutual  benefit  of  the  said  plaintiff  and 
the  said  defendant,  as  such  watchman  was  and  is  required  by 
the  laws  of  Ohio  to  be  kept  and  maintained  at  railroad  crossings. 
The  said  plaintiflf  says  that  the  amount  of  expenditure  necessary 
to  be  made  for  the  construction,  and  repairs,  and  maintenance 
of  said  railroad  crossing,  with  the  amount  paid  the  watchman, 
and  erection  of  the  watchman's  house,  from  said  ist  day  of 
October,  1873,  to  the  ist  day  of  December,  A.D.  1881,  amounts, 
with  interest,  to  the  sum  of  $5789.05.  An  itemized  statement 
of  said  account  of  expenditures  is  hereto  attached,  marked 
"  Exhibit  A,"  and  made  a  part  of  this  petition.  The  said  plain- 
tiff further  says  that  said  defendant  became  and  was  liable  to 
bear  and  pay  one  half  of  said  expense,  and  the  said  defendant 
is  now  indebted  to  the  said  plaintiff  in  the  sum  of  $2894.52, — 
the  one  half  of  the  said  sum  of  $5789.05,  the  amount  paid  out 
and  expended  by  the  said  plaintiff  as  aforesaid ,  with  interest 
included.  The  plaintiff  has  frequently  requested  and  demanded 
of  the  said  defendant  payment  of  the  said  sum  due  the  plain- 
tiff, which  the  said  defendant  has  refused  to  pay,  or  any  part 
thereof.  There  is  now  due  from  said  defendant  to  said  plaintiff 
the  said  sum  of  $2894. 5 2,  for  which  sum  of  $2894.52  the  plaintiff 
prays  judgment  against  said  defendant,  with  interest,  from  the  ist 
day  of  December,  1 88 1.  The  itemized  account  attached  to  the 
petition  as  Exhibit  A  commences  July  i,  1873,  and  ends  with 
December  15,  1881.  The  first  item  is  for  crossing-frogs;"  and  the 
next,  dated  October  i,  1873,  is  for  "material  furnished  and  labor 
performed  in  building  the  watchman's  house."  Then  follows  reg- 
ular monthly  charges  for  amounts  paid  the  watchman,  and  regular 
annual  charges  for  amounts  paid  for  signal  supplies,  with 
interest  on  each  charge  to  December  i,  1881.  The  defendant 
demurred  "  to  all  the  items  in  said  account  which  accrued  prior 
to  January  2,  1876,"  on  the  ground  that  they  were  barred  by  the 
statute  of  limitation,  more  than  six  years  having  elapsed  from 
their  date  before  the  commencement  of  the  action.  The 
demurrer  was  sustained  by  the  court,  and  the  defendant  then 
answered  as  follows :  **  Answering  to  so  much  only  of  plaintiff's 
petition  and  pretended  claim  against  this  defendant  as  remained 
after  the  sustaining  of  the  court  of  the  demurrer  of  the  defend- 
ant, filed  heretofore  in  this  case,  to  certain  parts  and  items  of 
said  petition,  as  more  fully  appears  of  record,  it  denies  that 
defendant  became  and  was  liable  to  bear  and  pay  any  part  of 
said  expense  of  putting  in  said  crossing  and  watchman's  house, 
and  maintaining  the  same,  or  any  part  of  the  expense  of  main- 
taining a  watchman  at  said  crossing,  and  denies  that  defendant 
is  now  or  ever  was  indebted  to  said  plaintiff,  or  to  said  Cleveland, 
Mt.  Vernon  &  Delaware  R.  Co.,  by  reason  of  the  putting  in  and 
maintaining  said  crossing,  watchman's  house,  and  maintaining 
35  A.  &  E.  R.  R.  Cas.— 18 
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said  watchman  at  said  crossing,  in  any  sum  whatsoever.     For 
defendant  avers  that,  at  the  time  of  putting  in  said  crossing,  and 
building  said  watchman's  house,  as  averred  and  stated  in  said 
petition,  the  said  Cleveland,  Mt  Vernon  &  Delaware  R.  Co.,  for 
a  valuable   consideration   then  and  there  received  by  the  said 
Cleveland,  Mt.  Vernon  &  Delaware  R.   Co.  from  and   by  this 
defendant,  then  and  there  paid  and  delivered  to  said  Cleveland, 
Mt.  Vernon  &  Delaware  R.  Co.,  agreed  and  contracted  with  this 
defendant  to  put  in  said  crossing,  and  furnish  all  material  there* 
for,  and  furnish  all  material,  and  build  said   watchman's  house, 
and  forever  keep  and  maintain  said  crossing  and  said  watchman's 
house,  and  forever  to  keep  and  maintain  a  watchman  at  said  cross* 
ing  all  at  the  expense  and  costs  of  said  Cleveland,  Mt.  Vernon  & 
Delaware  R.  Co. ;  and  this  defendant  to  pay  or  bear  no  part  of 
the  expense  of  constructing  said  crossing  or  watchman's  house, 
and  no  part  of  maintaining  or  keeping  the  same  in  repair,  and  to 
pay  no  part  of  the  expense  of  maintaining  said  watchman  at  any 
time.     And  defendant  avers  that,  in  pursuance  of  said  arrange- 
ment and  contract,  the  said  Cleveland,  Mt.  Vernon  &  Delaware 
R.  Co.  did,  at  the  time  mentioned  in  said  petition,  put  in  said 
crossing,  and  build  said  watchman's  house,  and  has  ever  since 
maintained    the  same,  and   has  ever    since    maintained    and 
employed  a  watchman  at  said  crossing,  all  at  the  proper  expense 
of  said  Cleveland,  Mt.  Vernon  &  Delaware  R.  Co. ;  which  last- 
mentioned  company  has  never  claimed,  pretended,  or  intimated, 
until  within  a  very  short  time  prior  to   the  commencement  of 
this  suit,  that  said  defendant   should  be  chargeable  with  any 
part  of  said  expense."     The  answer  contains  a  second  defence 
pleading  the  statute  of  limitation  to  such  items  as  accrued  less 
than  six  and  more  than  four  years  before  the  action  was  com- 
menced.   This  of  course  was  no  defence,  was  not  relied  upon, 
and  need  not  be  further  noticed.     The  reply  admits  "  that  plain- 
tiff furnished  all  the   material  put  in  said  crossing,  erected  the 
watchman's  house,  and  has  ever  since  maintained  the  same,  and 
paid  the  watchman;   and  the  plaintiff  denies  each  and  every 
statement  and  allegation  in  said  answer  contained  not  expressly 
admitted  and  set  out  in  the  petition." 

It  appears  from  the  record  that,  while  the  action  was  pending 
in  the  court  of  common  pleas,  Jones  ceased  to  be  receiver,  and 
that  George  D.  Walker,  who  had  been  appointed  his  successor, 
was,  by  consent  of  the  parties,  and  the  order  of  the  court,  sub- 
stituted as  party  plaintiff ;  and  thereupon  the  cause  was  submitted 
to  the  court,  and  judgment  rendered  for  the  plaintiff.  The 
motion  of  the  defendant  for  a  new  trial  was  overruled,  and  a 
bill  of  exceptions  was  duly  taken,  which  states  that  **  the  said 
cause  was  submitted  to  the  court  on  the  pleadings  alone,  and  no 
testimony  was  offered  by  either  party  to  sustain  the  issues  made 
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T)y  the  pleadings  herein ;"  and  that  the  court  "  rendered  judg- 
ment against  the  defendant,  and  in  favor  of  the  plaintiff,  on  the 
pleadings."  The  defendant  prosecuted  error  to  the  circuit  court, 
where  the  judgment  was  affirmed,  and  then  filed  his  petition  in 
error  in  this  court  to  reverse  those  judgments. 

Cooper  &  Moore  and  J.  H,  Collins  for  plaintiff  in  error. 

H,  H.  Greer  for  defendant  in  error. 

Williams,  J. — The  case  was  submitted  to  the  court  of  com- 
mon pleas  upon  the  pleadings,  and  some  questions  are  raised 
here  as  to  their  effect,  which  will  be  noticed  before  considering 
the  more  important  questions  in  the  case.  It  is  first 
claimed  that  it  was  error  to  render  judgment  for  the  p^^f  otVaiw 
plaintiff  without  proof  of  the  value  of  the  items  of  of  items  of  m- 
the  account  attached  to  the  petition,  because  the  al-  f^iooim^i- 
legations   of  their  value  were  not  admitted  by  the  SSl  " 

failure  to  controvert  by  answer.  The  petition,  how- 
ever, does  not  seek  to  recover  the  value  of  the  services  of  the 
watchman,  or  of  the  signal  supplies,  but  the  amounts  paid  and 
expended  by  the  plaintiff  therefor.  There  are  no  allegations  of 
value  in  the  petition  to  be  controverted  by  answer,  or  considered 
as  controverted  by  failure  to  answer ;  and,  if  there  were,  the 
court  might  in  its  discretion  render  judgment  without  proof. 
It  has  been  held  by  this  court  that  where  judgpient  is  rendered 
in  default  for  answer  in  such  case,  without  requiring  proof,  there 
is  no  error  for  which  the  judgment  will  be  reversed.  Dallas  v. 
Femeau,  25  Ohio  St.  635.  And  the  reasons  for  so  holding 
apply  with  equal  force  to  cases  where  the  defendant  answers, 
leaving  unchallenged  the  items  of  the  account,  and  defends 
upon  another  and  distinct  ground, — such  as  payment,  or,  as  in 
this  case,  that  the  defendant,  by  agreement  between  the 
parties,  was  exonerated  from  the  payment ;  and  consents  to  the 
submission  of  the  case  without  questioning  the  correctness  of 
any  item  in  the  account.  Again,  it  is  claimed  by  the  plaintiff 
in  error  that  the  answer  puts  in  issue  the  averments  of  the  peti- 
tion, because  it  denies  "  that  the  defendant  became  liable  to 
bear  any  part  of  the  expense  of  putting  in  the  crossing  and 
watchman's  house,  and  maintaining  the  same,  or  any  part  of  the 
expense  of  maintaining  the  watchman  at  the  crossing;"  and 
also  denies  "  that  the  defendant  is  now  or  ever  was  indebted  to 
the  plaintiff,  or  to  the  Cleveland,  Mt.  Vernon  &  Delaware  R. 
Co.,  by  reason  of  the  putting  in  and  maintaining  said  crossing, 
watchman's  houses  and  watchman  at  said  crossing,  in  any  sum 
whatever."  The  denials  are  mere  conclusions  of  law  on  denials 
of  such  conclusions.  Rolling  Stock  Co.  v.  Railroad,  34  Ohio  St 
467;  Larimore  v.  Wells,  29  Ohio  St.  13;  Bank  v.  Lloyd,  18 
-Ohio  St.  353.     Besides,  they  are  to  be  regarded  as  conclusions 
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of  the  pleader  from  the  statement  of  facts  accompanying  them, 
and  which  constitutes  the  real  defence.  It  will  be  noticed  that 
the  defendant  denies  the  liability  and  indebtedness  to  the 
plaintiff,  for  it  avers  that  the  Cleveland,  Mt.  Vernon  &  Delaware 
R.  Co.  agreed  with  the  defendant,  for  a  valuable  consideration 
paid  it  by  the  defendant,  to  put  in  the  crossing,  build  the  watch- 
man's  house,  and  forever  keep  the  same  in  repair,  and  maintain 
the  watchman  at  the  crossing,  at  its  own  expense,  arid  without 
cost  or  expense  to  the  defendant,  and  that  it  was  in  pursuance 
of  this  agreement  the  expenditure  mentioned  in  the  petition 
was  made.  Looking  to  the  whole  answer,  its  proper  construc- 
tion and  effect  is  that,  because  of  the  facts  so  stated,  it  is  not 
liable  or  indebted  upon  the  cause  of  action  set  up  in  the  petition. 
No  material  allegation  of  fact  in  the  petition  is  controverted  by 
the  answer,  but  the  liability  and  indebtedness  therein  charged 
against  the  defendant  are  sought  to  be  avoided  on  the  ground 
that  the  plaintiff  had  already  been  compensated  therefor  under 
the  agreement  referred  to.  This  is  an  affirmative  defence,  which, 
if  not  controverted  by  reply,  should  be  taken  as  true,  and,  either 
so  admitted  or  established  by  proof,  would  constitute  a  complete 
bar  to  the  action.  The  effect  of  the  reply  denying  the  allega- 
tions of  the  answer,  therefore,  was  to  put  the  defendant  upon 
proof  of  the  agreement  alleged ;  and  as  no  evidence  was  given 
on  the  trial  of  the  action,  but  the  case  was  submitted  upon  the 
pleadings,  the  answer  availed  the  defendant  nothing,  leaving 
the  petition  of  the  plaintiff  uncontroverted.  Practically,  there- 
fore, the  case  was  submitted  to  the  court  as  upon  default  or 
demurrer  to  the  petition. 

Adopting  this  view  of  the  pleadings,  the  plaintiff  in  error  con- 
tends that  judgment  should  not  have  been  rendered  against  it 
upon  the  case  made  in  the  petition,  (i)  because  it  ap- 

^'*«ff ta'  *'  P^^""^  ^^^^  *^  Baltimore  &  Ohio  R.  Co.  was  not  the 
errwr.  owner  of  the  railroad  crossed  by  the  Cleveland,  Mt. 

Vernon  &  Delaware  Railroad,  but  was  a  lessee  thereof 
only ;  (2)  it  does  not  appear  that  the  defendant  either  requested 
the  plaintiff,  or  the  company  of  whose  road  he  is  receiver,  to  in- 
cur the  expenditure,  or  promised  to  pay  its  proportion  of  such 
expenses ;  (3)  it  is  conceded  by  the  plaintiff  that  his  right  to 
maintain  the  action  depends  largely,  if  not  solely,  upon  section 
3333,  Rev.  St.,  and  the  construction  to  be  given  to  it.  It  reads 
as  follows :  "  Sec.  3333.  When  the  tracks  of  two  railroads  cross 

each  other,  or  in  any  way  connect,  at  a  common 
it^Jt^  '"^  grade,  the  crossing  shall  be  made,  and  kept  in  repair, 

and  a  watchman  maintained  thereat,  at  the  joint  ex- 
pense of  the  companies  owning  the  track.  All  trains  or  engines 
passing  over  such  track  shall  come  to  a  full  stop  not  nearer  than 
two  hundred  feet,  nor  further  than  eight  hundred  feet,  from  the 
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crossing,  and  shall  not  cross  until  signalled  so  to  do  by  the 
watchman,  nor  until  the  way  is  clear.  And,  when  two  passen- 
ger or  freight  trains  approach  the  crossing  at  the  same  time,  the 
train  on  the  road  first  built  shall  have  precedence  if  the  tracks 
are  both  main  tracks,  over  which  all  passengers  and  freights  on 
the  roads  are  transported  ;  but  if  only  one  track  is  such  main 
track,  and  the  other  is  a  side  or  depot  track,  the  train  on  the 
main  track  shall  take  precedence ;  and  if  one  of  the  trains  is  a 
passenger  train,  and  the  other  a  freight  train,  the  former  shall 
take  precedence ;  and  regular  trains  on  time  shall  take  prece- 
dence over  trains  of  the  same  grade  not  on  time ;  and  engines 
with  cars  attached,  not  on  time,  shall  take  precedence  of  engines 
without  cars  attached,  not  on  time." 

In  the  argument  it  is  contended  the  ownership  of  the  Cleve- 
land, Mt.  Vernon  &  Delaware  Railroad  is  not  properly  stated  in 
the  petition.  But  this  sufficiently  appears,  for  it 
avers  that  the  corporation  was  created  and  organized  Jf"^*'^** 
under  that  name,  and  that  it  built  the  road,  and  op-  track."* 
erated  it  until  the  receiver  was  appointed  in  1880. 
This  point  is  not  much  relied  on  by  the  counsel  for  plaintiff  in 
error.  The  real  contention  is  that  the  statute  applies  only  to 
railroad  companies  owning  the  tracks  which  cross  each  other,  or 
connect  at  a  common  grade,  and  companies  operating  roads  are 
not  owners  or  lessees.  The  terms  "  owner  *'  and  "  owning  "  de- 
pend somewhat  for  their  signification  upon  the  connection  in 
which  they  are  used.  "  To  own  "  is  defined,  "  to  hold  as  prop- 
erty ;  to  have  a  legal  or  rightful  title  to  ;  to  have  ;  to  possess." 
And  an  owner  is  "  one  who  owns ;  a  rightful  proprietor."  An 
owner  is  not  necessarily  one  owning  the  fee-simple,  or  one  hav- 
ing in  the  property  the  highest  estate  it  will  admit  of.  One 
having  a  lesser  estate  may  be  an  owner,  and,  indeed,  there  may 
be  different  estates  in  the  same  property,  vested  in  different 
persons,  and  each  be  an  owner  thereof.  In  the  construction  of 
statutes,  to  ascertain  the  proper  meaning  of  such  terms  regard 
must  be  had  to  their  various  provisions,  and  such  effect  given  as 
these  provisions  clearly  indicate  they  were  intended  to  have, 
and  as  will  render  the  statute  operative.  Thus  under  the  me- 
chanic's lien  statute  of  March  11,  1843  (41  Ohio  Laws,  66), 
which  provided  "  that  any  person  who  shall  perform  labor  or  fur- 
nish material  for  constructing  or  repairing  any  building,  by  virtue 
of  a  contract  or  agreement  with  the  owner,  shall  have  a  lien 
upon  such  building  and  the  lot  of  land  upon  which  the  same 
shall  stand,"  it  was  held  that  the  word  "owner"  is  not  limited 
in  its  meaning  to  an  owner  of  the  fee,  but  includes  also  an  own- 
er of  a  leasehold  estate.  Choteau  v.  Thompson,  2  Ohio  St.  1 14 ; 
Dutro  V,  Wilson,  4  Ohio  St.  102.  In  Gilligan  v.  Board,  etc.,  1 1 
R.  I.  258, *it  is  held  that  "a  tenant  for  life  or  years,  or  from  year 
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to  year,  is  an  owner,"  within  the  provisions  of  the  statute  which* 
gave  "  compensation  to  abuttingowners,  for  damages  caused  by 
a  change  of  grade  in  highway."  And  under  a  statute  which  pro- 
vides that  "  when  any  passenger  shall  die  from  any  injury  result- 
ing from,  or  occasioned  by,  any  defect  or  insufficiency  in  any 
railroad,  or  part  thereof,  or  in*  any  locomotive  or  car,  the  cprpo- 
ration  which  owns  any  such  railroad,  locomotive,  or  car  at  the 
time  such  injury  is  received  resulting  from,  or  occasioned  by, 
any  defect  or  deficiency  above  declared,  shall  forfeit  and  pay  for 
every  passenger  so  dying  the  sum  of  five  thousand  dollars,"  the 
supreme  court  of  Missouri  held  that  the  word  "  owner  "  in  the 
act  did  not  mean  **  the  absolute  owner,  in  whom  the  absolute 
right  of  property  is  invested,"  but  means  "the  owner  for  the 
time  being,  the  corporation  for  the  time  being  operating,  con- 
trolling, and  managing  the  road,  locomotive,  or  car."  The  pro- 
visions of  section  3333,  as  well  as  those  of  the  next  two  sections,, 
were  intended  to  prevent  collisions  of  trains,  and  injuries,  and 

similar  calamities,  at  railroad  crossings,  often  destruc- 
LenMtokM  ^^^^  ^^  human  life,  besides  inflicting  heavy  losses  on 
beaeflta  tub-  Companies  operating  the  road  ;  and  they  are  well  cal- 
ject  to  burden  culated  for  that  purpose.  They  properly  require  all 
of  expesM.       trains  and  engines  passing  on  the  tracks  of   either 

road  to  come  to  a  full  stop  before  crossing,  and  not 
to  cross  until  signalled  by  the  watchman,  and  fix  the  order  of 
precedence  among  trains  and  engines  at  the  crossings.  The 
managing  agent  and  superintendent  are  required  to  publish  to 
the  employees  such  rules  and  regulations  as  shall  secure  strict 
compliance  with  the  provisions  of  the  statute,  and  engineers 
and  others  in  charge  of  engines  who  fail  to- bring  them  to  a  stop, 
or  cross  before  being  signalled  to  do  so  by  the  watchman,  are 
subject  to  penalties,  and  they,  as  well  as  the  companies  employ- 
ing them,  are  made  liable  for  the  damages  resulting  from  such 
neglect.  These,  or  some  such  regulations,  are  indispensable  to 
the  actual  operation  of  the  roads.  They  are  necessary  for  the 
safety  of  passengers  and  property  transported  over  those  roads^ 
and  none  the  less  so  to  their  convenient  and  successful  manage- 
ment by  the  companies  engaged  in  operating  them,  and  to  the 
protection  of  their  property  and  employees.  The  services  of  the 
watchman  consist  in  giving  the  proper  signals  to  approaching 
trains  and  engines,  and  to  enable  him  adequately  to  perform 
these  services  it  becomes  necessary  to  build  and  maintain  the 
watchman's  house.  His.  services  pertain  wholly  to  the  actual 
operation  of  the  roads,  and  result  entirely  to  the  benefit  of  the 
companies  operating  them.  The  necessity  for  keeping  the 
crossings  in  repair,  and  maintaining  watchmen  thereat,  grows 
out  of  the  use  and  operation  of  the  railroads  whose  tracks  cross 
each  other  at  a  common  grade,  and  lessee  companies  having  the 
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possession  and  control  of  the  roads,  and  operating  them  as  such, 
receive  all  the  advantages  and  security  resulting  from  safe  cross- 
ing and  the  services  of  the  watchman  as  fully  in  all  respects  as 
companies  that  are  the  absolute  owners  thereof  could  if  they 
were  operating  them  ;  and  it  would  appear  but  reasonable  that, 
while  operating  the  road,  they  should  receive  the  benefit  subject 
to  the  burden  of  their  expense,  as  provided  by  the  statute; 
and  we  are  of  the  opinion  that  such  lessees  are  companies 
"  owning  the  tracks  "  of  the  roads  operated  by  them,  in  the 
sense  in  which  that  phrase  is  used  in  the  statute. 

It  is  further  contended  that  the  petition  fails  to  state  a  right 
of  action  against  the  defendant  because  it  does  not  j^i^iutot 
show  the  defendant  requested  the  expenditure  for  a  eontribatiM— 
portion  of  which  it  was  sued,  or  that  it  promised  to  Common  obu- 
pay  any  part  of  it.  The  statute,  it  is  claimed,  does  *****■• 
not  authorize  one  company  to  make  all  the  expenditure  rendered 
necessary  to  comply  with  its  provisions,  and  sue  the  other  for 
half  or  any  part  of  same.  And  there  being  no  express  agreement 
alleged,  nor  any  request  from  the  defendant,  or  subsequent 
promise  or  ratification  by  it,  from  which  one  might  be  implied  by 
law,  the  case,  it  is  urged,  falls  within  that  class  of  voluntary  out- 
lay of  money  which  gives  no  right  of  action.  Generally  where  one 
person  voluntarily  pays  money  for  another,  under  such  circum- 
stances that  the  other  is  not  at  liberty  to  accept  or  reject  the 
advantage  of  it,  but  is  obliged  to  accept  it,  his  acceptance  of  what 
he  was  not  at  liberty  to  reject  is  no  evidence  of  ratification  or 
adaption,  and  raises  no  implicit  promise  to  pay.  This  rule  has 
been  applied  to  tenants  in  common,  where  repairs  or  improve- 
ments of  the  common  property  have  been  made  by  one  tenant 
without  the  consent  of  the  other  ;  and  it  is  insisted  the  railroads 
in  question  were  tenants  in  common,  and  to  be  governed  by  that 
rule.  In  the  cases  where  the  rule  stated  is  enforced,  it  will  be 
found  that  it  was  entirely  optional  with  the  tenant  making  the 
expenditure  whether  he  would  incur  it  or  not.  He  might  or  not 
as  he  chose.  There  was  no  duty  resting  upon  him  to  do  so, 
either  by  contract,  or  arising  from  his  relation  to  the  co-tenant. 
In  other  words,  the  expenditure  was  purely  voluntary,  and  thus 
lays  at  the  foundation  of  the  rule.  But  we  apprehend  the  rule 
is  inapplicable  to  a  case  like  this,  where  two  are  under  a  joint 
duty  or  obligation  to  expend  money,  and  one,  in  the  performance 
of  the  common  duty,  discharges  the  whole  obligation.  It  can- 
not in  such  case  be  said  the  payment  is  wholly  voluntary.  The 
rule  is  as  well  established  as  the  one  already  referred  to  that 
where  two  or  more  are  under  a  joint  obligation,  and  one  dis- 
charges the  whole,  he  shall  have  contribution  from  the  others. 
Usually  this  obligation  is  created  by  contract,  but  it  can  make  no 
difference  in  principle  whether  it  be  by  contract  or  operation  of 
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law,  so  long  as  the  obligation  is  joint,  and  not  unlawful.     "  The 
doctrine  of  constitution  rests  upon  the  broad  principle  of  justice 
that  where  one  has  discharged  a  debt  or  obligation  which  others 
were  equally  bound  with  him  to  discharge,  and  thus  removed  a 
common  burden,  the  others  who  have  received  a  benefit  ought 
in  conscience  to  refund  to  him  a  ratable  proportion.     It  depends 
rather  upon  principles  of  equity,  than  upon  contract.     From  the 
equitable  obligation  the  law  implies  a  contract,  since  all  who  have 
become  jointly  liable  may  reasonably  be  considered  as  mutually 
contracting  among  themselves  with  reference  to   the   duty  in 
conscience.*'     2  Wait,   Act.  &  Def.  288,  and   cases   cited.     In 
Bish.  Cont.  §  238,  it  is  said  :   "  When  a  duty  is  cast  upon  one  by 
statute,  or  by  equity  and  good  conscience  (the  standard  whereof 
is  to  be  found  in  the  books  of  law  rather  than  those  on  moral 
science),  or  in  any  way  by  the  law  whether  statutory  or  common, 
or  where  one  has  been  benefited  by  another  who  was  discharging 
such  duty,  the  law  creates  a  promise  from  him  to  do  the  thing  or 
pay  the  benefit."    And  again,  in  section  205,  the  same  author 
says :  •*  The  law,  by  placing  its  command,  in  whatever  form,  upon 
one  to  do  a  thing  for  the  benefit  of  another  or  the  State,  creates 
the  promise  from  the  latter  to  do  it.     As,  for  example,  in  the 
words  of  Blackstone,  *  whatever   the  laws  order  any  one  to  pay 
that  becomes  instantly  a  debt  which  he  hath  before  contracted 
to  discharge.'     Thus,  when  a  statute  imposes  upon  one  a  duty, 
the  law  creates  a  promise  from  him  to  the  party  benefited  there- 
by to  perform  it."     The  application  is  obvious.     A  joint  duty  is 
by  statute  imposed  upon  railroad  companies  whose  roads  cross 
at  grades  to  keep  such  crossing  in  repair,  and  maintain  watchmen 
thereat,  at  their  joint  expense.  •  The  obligation  is  equally  binding 
upon  both  companies,  and  neither   can  with  impunity  omit  the 
performance  of  the  duty,  or  ignore  the  obligation.     When,  there- 
fore, one  performs  the  whole  duty,   and  discharges  the   entire 
obligation  resting  upon  both,  it  can  with  no  propriety  be  said  to 
be  a  mere  voluntary  act.  One  purpose  of  the  statute  undoubtedly 
was  to  promote  the  safety  of  people  who  travel  over  the  roads, 
and  the  security  of  the  property  carried  over  them ;  and  in  this 
respect  the  duty  of  the  companies  under  it  is  to  the  State  and  its 
citizens.    But,  while  this  may  have  been  the  principal  object  of  the 
statute,  it  also  fixes  the  legal  rights  of  the  companies  as  between 
themselves,  and  imposes  duties  upon  each  to  the  other.     These 
rights  and  duties  pertain  to  the  use  of  the  common  crossing,  and 
among  the  duties  both  to  the  State,  and  towards  each  other,  are 
those  of  keeping  the  crossing  in  repair,  and  maintaining  watch- 
men  at   their  joint  expense.     Either  may  therefore  lawfully  do 
whatever  is  necessary  to  their  performance.     Applying  the  prin- 
ciple started  by  Bish.    Cont.    cited   supra^  the  law's  command 
created  the  joint  promise  of  the  companies  to  the  State,  and  the 
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several  promises  of  each  to  the  other,  to  perform  the  duties 
perscribed  by  the  statute.  In  this  sense  the  obligation  of  the 
companies  becomes  one  of  contract ;  and  one  of  them  having 
discharged  the  whole  obligation,  and  the  other  no  part  of  it, 
though  receiving  the  full  benefit,  there  is  no  reason  why 
it  should  not,  upon  the  principle  already  stated,  be  entitled 
to  reimbursement  from  the  latter  for  its  share  of  the  com- 
mon burden  borne  by  the  former.  The  case  of  Middle- 
borough  V,  Taunton,  2  Cush.  406,  relied  on  by  counsel  for 
plaintiff  in  error,  is  not  inconsistent  with  this  conclusion, 
but,  as  we  understand  the  case,  is  in  harmony  with  it.  In 
that  case  it  appeared  that  the  town  of  Middleborough  was  in- 
dicted for  neglecting  to  repair  one  of  its  highways.  It  confessed 
the  indictment  and  was  fined.  The  court  appropriated  the  fine 
to  the  repair  of  the  highway,  and  appointed  an  agent  to  super- 
intend its  application.  The  plaintiff  alleged  that  the  highway 
was  upon  the  dividing  line  between  it  and  the  town  of  Taunton, 
and  the  duty  of  repairing  the  same  was  equally  incumbent  on 
both  towns.  The  dispute  in  the  case  was  whether  there  was  a 
-common  obligation  on  both  towns  to  repair  the  highway.  The 
defendant  contended  the  whole  of  it  was  within  the  town  of 
Middleborough,  or,  if  not,  the  centre  of  the  highway  was  the 
dividing  line,  and  each  town  was  bound  to  keep  in  repair  such 
highways  only  as  were  within  their  respective  limits.  The  trial 
court  ruled  that  the  whole  of  the  way  was  within  Middleborough, 
and  the  plaintiff  became  nonsuited,  subject  to  the  opinion  of  the 
whole  court.  It  does  not  appear  to  have  been  questioned  that, 
if  to  both  towns  belonged  the  joint  or  common  duty  to  repair  the 
highway,  the  plaintiff  should  have  recovered  ;  but,  since  that  was 
not  the  case,  the  judgment  was  affirmed.  Shaw,  C.J.,  in  the 
opinion  says :  "  But  it  is  said  that  towns  are  by  law  (Rev.  St.  c. 
25,  §  i)  obliged  to  repair  highways,  and  it  is  certainly  true  that 
all  highways  *  within  the  bounds  of  any  town'  are  to  be  kept  in 
repair  at  the  expense  of  such  town.  If  towns  repair  beyond 
their  bounds  without  an  actual  request,  it  is  a  voluntary  act  done 
in  pursuance  of  no  obligation  or  duty,  and  money  laid  out  for 
such  a  purpose  is  not  expended  at  the  implied  request  of  the 
town  subject  to  the  duty  of  such  repairs.  It  seems  to  us,  there- 
fore, that  the  case  of  the  plaintiffs  falls  within  this  dilemma.  If 
the  road  was  wholly  in  Middleborough,  the  plaintiffs  have  merely 
performed  their  own  duty,  and  paid  their  own  debt.  If  one  half 
of  it  only  was  in  Middleborough,  the  other  was  in  another  town 
and  county,  and  the  plaintiffs,  if  they  have  laid  out  money  to 
repair  it,  have  done  so  in  pursuance  of  no  actual  request,  or  of 
any  common  duty  or  obligation  constituting  a  request  in  law, 
and  of  course,  that  an  action  for  money  paid  will  not  lie.'*  It 
would  seem  to  follow,  from  the  reasoning  of  the  learned  chief 
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justice,  that,  if  the  money  had  been  expended  in  the  discharge  of 
a  common  obligation  belonging  to  both  towns  to  repair  the  way^ 
the  action  would  have  lain. 

The  further  claim  is  made  by  the  plaintiff  in  error  that,  while 
joutobUA-  ^^^  statute  provides  that  the  expense  of  keeping  the 
tion— Appor-  Crossing  in  repair  and  maintaining  watchmen,  shall  be 
ttoani^iiiof  borne  by  the  companies  jointly,  it*  is  silent  in  regard 
•xpemie.  ^^  ^j^^  proportion  to  be  borne  by  each  ;  and,  as  one 

company  may  require  the  watchman's  services  many  times  more 
than  the  other,  the  expenses  should  be  apportioned  accordingly. 
Whether  in  such  case  the  expenses  should  be  apportioned  on 
the  basis  indicated,  or,  upon  any  state  of  facts,  an  unequal  de- 
cision could  under  the  statute  be  made  we  need  not  decide. 
Such  circumstances  of  inequality  of  benefits  are  not  shown,  nor 
does  any  other  reason  appear  making  an  equal  division  of  the 
burden  unjust.  If  any  such  existed,  the  defendant  should  have 
made  it  to  appear.  The  correct  rule  on  this  subject  is  clearly 
stated  in  Bish.  Cont.  §  216,  as  follows:  "  When  persons  are  under 
equal  obligations  to  do  a  thing  not  violative  of  law,  and  one  of 
them  does  it,  if  there  is  no  circumstance  rendering  the  equities 
between  them  otherwise  than  equal,  ahd  no  express  agreement^ 
the  doer  is  entitled,  under  a  promise  which  the  law  creates,  ta 
recover  such  sums  of  his  several  companions  as  shall  leave  the 
burdens  equal.  This  is  the  familiar  rule  between  sureties  and 
other  joint  promises,  where  one  has  discharged  more  than  his 
proportion  of  the  debt,  and  it  applies  also  in  other  like  cases." 

We  think  the  right  of  the  plaintiff  to  recover  upon  the  case 
made  in  his  petition  is  sustained  by  sound  reason,  and  sanctioned 
by  authority,  and  the  judgment  recovered  by  him  should  be 
affirmed. 

Doctrine  of  Contribution. — For  a  full  discussion  of  this  subject,  see  4  Am. 
&  Eng.  Encyclo.  of  Law,  p.  i,  it/.  Contribution. 
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New  York,  Chicago  and  St,  Louis  R.  Co. 

V. 

Grand  Rapids  and  Indiana  R.  Co. 

{Indiana  Supreme  Court,  October  12,  1888.) 

Crossing — Contract — Breachi — An  action  by  one  railroad  company 
against  another,  to  recover  damages  for  a  collision  at  a  railroad  crossing, 
may  be  maintained  under  a  contract  by  which  it  was  agreed  that  the  de- 
fendant company  should  maintain  the  crossing  for  the  use  of  both  parties ; 
where  it  appears  that  the  servants  of  the  defendant  failed  to  obey  a  signal, 
as  required  by  a  code  established  in  pursuance  of  the  contract,  such  fail- 
ure being  a  breach  of  contract  gives  a  clear  right  of  action. 

Same—  Duty  to  Anticipate  Breacht — Where  an  agreement  regulating  the 
use  of  a  level  crossing  has  been  made  between  two  railroad  companies,  the 
employees  on  a  train  having  the  right  of  way  are  not  bound  to  anticipate 
any  breach  of  the  agreement  on  the  part  of  the  employees  of  the  other 
railroad  company. 

Same — Evidence — Damagesi — In  an  action  to  recover  damages  for  inju- 
ries to  a  car  by  a  collision  at  a  railroad  crossing,  testimony  as  to  the  cost  of 
taking  up  and  repairing  the  car,  and  as  to  the  difference  in  value  of  the 
car  as  it  was  after  the  injury,  and  as  it  was  before  it  was  injured  is  com- 
petent. 

Same — Condition  of  Engineer — In  such  action  it  maybe  shown  that  the 
defendant's  engineer  had  t>een  drinking  intoxicating  liquor. 

Appeal  from  Superior  Court,  Allen  County. 

Action  to  recover  damages  for  injuries  to  a  car  caused  by  a 
collision  at  a  railroad  crossing.  The  defendant  appeals  from  a 
judgment  for  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Bell  &  Morris  for  appellant. 

A.  A,  Chapin  and  W,  5.  O'Rourke  for  appellee. 

Elliott,  J. — ^The  complaint  of  the  appellee  sets  forth  a  writ- 
ten agreement  in  which,  among  other  things,  the  appellant 
promised  to  put. in,  at  the  place  where  it  was  agreed 

that  its  road  should  cross  that  of  the  appellee,  "a  ^•^-^^^ 
,  1.    ^1^       • 1  1  i_     Bteati  In  corn- 

semaphore  or  such  other  signal  or  signals  as  may  be  pi^iBt. 

now  or  hereafter  prescribed  by  law,  and  supply  and 

keep  and  maintain  good,  sufficient,  and  acceptable  watchmen 

to  take  charge  of  and  operate  the  same  forever." 

It  is  averred  that  the  contracting  parties  had  agreed  upon  a 
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code  of  signals  to  be  used  at  the  crossing,  and  that  it  ^as  the 
duty  of  the  watchmen  to  operate  the  signal  target  and  give  the 
proper  signals;  that  each  of  the  parties  had  agreed  to  obey 
these  signals ;  that  the  proper  sigjnal  was  given  which  gave  the 
appellee  the  exclusive  right  to  the  crossing ;  that,  while  moving 
a  train  upon  said  crossing  in  obedience  to  the  proper  signal,  the 
appellant's  engineer  drove  the  engine  of  which  he  was  in  charge 
against  the  appellee's  cars ;  and  that  the  injury  to  the  appellee's 
property  was  caused  by  the  appellant's  reckless  and  wilful  neg- 
ligence. 

The  contract  between  the  parties  must  be  construed  with  ref- 
erence to  the  surrounding  circumstances  and  the  object  the 
parties  intended  to  accomplish.  Indiana,  B.  &  W.  R.  Co.  v. 
Adamson,  114  Ind.  282 ;  s.  c,  34  Am.  &  Eng.  R.  R.  Cas.  137. 

It  is  obvious  that  what  the  parties  intended  was  that  the  ap- 
pellant should  secure  a  way  across  the  track  of  the  appellee, 
and  should  provide  means  of  making  and  keeping 
coBtrMt  be-  the  Crossing  safe  for  the  use  of  both  parties.  What- 
tweenthepar-  ever  was  reasonably  necessary  to  carry  into  execu- 
tiM-BreMh.  ^j^j^  ^jjjg  object  was  implied,  and  it  was  therefore  en- 
tirely competent  for  the  parties  to  give  effect  to  the 
contract  by  establishing  a  code  of  signals.  As  they  did  estab- 
lish such  a  code  under  the  contract,  and  the  appellant  failed  or 
refused  to  obey  them,  there  was  a  breach  of  contract,  and  hence 
a  clear  right  of  action.  This  right  of  action  came  into  existence 
the  moment  the  contract  was  violated  and  loss  resulted. 

It  is  not  material  whether  the  breach  was  reckless  or  not ;  if 
there  was  a  breach,  the  appellant  became  a  wrongdoer,  and  as 
such  liable  to  an  action. 

Counsel  for  appellant  argue  that  "  there  is  no  right  of  recov- 
ery on  the  contract,  because  there  is  nothing  in  it  by  which  the 
appellant  obligates  itself  to  indemnify  appellee  against  the  acts 
of  the  targetman ;  no  negligence  is  charged  against  the  target- 
man  ;  there  is  no  agreement  in  it  to  pay  for  the  negligence  of 
appellant's  employees  in  disobeying  the  targetman's  signals." 
This  argument  is  entirely  destitute  of  strength.  The  law 
awards  damages  where  there  is  a  breach  of  contract  or  of  duty. 
It  is  not  essential  that  parties  should  incorporate  the  law  in 
their  contract. 

The  answers  to  the  special  interrogatories  addressed  to  the 

jury  do  not  overthrow  the  general  verdict.     We  ag^ee 

AuwentoiB-  with  appellant's  counsel  that  if  the   appellee   had 

terrofffttoriet.    been  guilty  of  negligence  contributing  to  the  injury 

no  action  would  lie.     Gavett  v.  Manchester  &  L.  R. 

Co.,  16  Gray,  501 ;  Kentucky  Cent.  R.  Co.  v.  Dills,  4  Bush,  593. 

But,  while  acquiescing  in  counsels'  views  of  the  law,  we  dis- 
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sent  from  their  construction  of  the  answers  to  -interrogatories. 
It  may  be  true  that  the  employees  of  the  appellee 
could  have  seen  appellant's  locomotive  in  time  to  game-ihitjto 
have  stopped  the  appellee's  train,  but  from  this  fact  anueipate  di«- 
it   cannot   be    inferred  that    they  were   negligent.  •*»«**•■«•• 
They  were  obeying  the  rightful  signal,  and  they  were 
not  bound  to  anticipate  a  disobedience  by  the  appellant.     On 
the  contrary,  until  it  appeared  that  there  was  a  disregard  of  the 
signal,  the  employees  of  the  appellee  were  not  negligent  in  fail- 
ing to  anticipate  a  breach  of  duty  on  the  part  of  the  appellant. 

The  general  verdict  embraces  the  whole  issue,  and  necessarily 
decides  all  material  questions  in  favor  of  the  appellee ;  and  that 
decision  must  stand,  unless  some  one,  at  least,  of  the  answers 
states  a  fact  fatal  to  a  recovery.  It  is  essential  that  the  facts 
shall  be  stated ;  for  presumptions  are  made  in  favor  of  the  gen- 
eral verdict,  and  not  in  favor  of  the  answers  to  special  interroga- 
tories. Fort  Wayne,  C.  &  L.  R.  Co.  v.  Byerle,  8  West.  Rep. 
549,  no  Ind.  100;  Rice  v.  Evansville,6  West  Rep.  242,  108  Ind 
7;  Redelsheimer  v.  Miller,  5  West.  Rep.  619,  107  Ind.  485. 

There  is  no  fact  stated  in  any  of  the  answers  of  the  jury  that 
overthrows  the  general  verdict. 

There  was  no  error  in  admitting  in  evidence  the  contract  be-  , 
tween  the  parties  respecting  the  crossing. 

The  court  did  not  err  in  permitting  the  witness  O'Rourke  to 
state  the  approximate  cost  of  taking  up  and  repairing  the  car 
injured  by  the  collision.     It  was  competent  to  prove 
by  a  qualified  witness,  as  Sylvanus  Bradley  was,  the  BmBagwT 
difference  in  value  between  the  car  as  it  was  after  it 
was  repaired  and  as  it  was  before  it  was  injured.    A  competent 
expert  may  give  an  opinion  as  to  the  distance  at  which  it  is  safe 
to  stop  before  going  upon  a  crossing. 

It  was  not  error  to  permit  the  appellee  to  give  evidence  tend- 
ing to  show  that  appellant's  engineer  had  been  drinking  intoxi- 
cating liquor. 

We  have  examined  the  instructions  given  and  refused,  and 
we  find  no  error  in  any  of  the  rulings  upon  them. 

We  cannot  disturb  the  verdict  on  the  evidence.  It  is  in  truth 
well  supported. 

Judgment  affirmed. 

ZOLLARS,  J.,  did  not  take  any  part  in  the  decision  of  this  case. 

Collision  of  Railroad  Crossings. — See,  for  general  discussion  of  the 
topic  of  crossings,  4  Am.  &  Eng.  Encyc.  of  L.  ^,  ///.  "  Crossings." 

8am6 — Duty  of  Engineen — The  duty  of  an  engineer  of  a  railway  train  is 
not  fully  performed  by  merely  bringing  his  train  to  a  stop  at  a  stopping- 
board  before  reaching  a  railway  crossing.  It  is  his  duty  to  observe  the 
track  he  is  about  to  cross,  to  ascertain  whether  there  are  any  trains  on  it 
with  which  he  would  be  liable  to  collide ;  and,  even  if  he  had  the  right  of 
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way,  vet  if  he  saw  that  a  train  upon  the  other  road  had  passed  its  stop- 
ping-board without  stopping,  or  was  approaching  it  at  such  a  rate  of 
speed  as  to  indicate  that  it  would  not  stop,  and  hence  that  there  would 
be  danger  of  a  collision  in  case  he  proceeded,  he  would  not  be  justified  in 
doing  so,  if  he  could  stop  his  train  before  reaching  the  crossing.  Pratt  v. 
Chicago,  Milwaukee  &  St.  Paul  R.  Co.  (Minn.),  30  N.  W.  Rep.  356. 


Gulf,  Colorado  and  Santa  Fe  R.  Co. 

V. 

Rowland. 

(Texas  Supreme  Court,  March  20,  1888.) 

Farm  -  crossings  —  Constitutionality  of  Statute  —  Compensations.  —  A 

-statute  which  requires  railroad  companies  to  make,  at  their  own  expense, 
farm-crossings  within  enclosures,  is  unconstitutional  in  so  far  as  it  ap- 
plies to  companies  which  secured  their  right  of  way  before  its  enactment, 
and  which  have  compensated  the  owners  of  inclosures  for  lands  taken 
and  for  the  expense  of  constructing  crossings,  such  expense  being  in- 
cluded in  the  compensation  paid  for  the  right  of  way. 

Appeal  from  District  Court,  Burleson  County. 

Action  by  J.  C.  Rowland  against  the  Gulf,  Colorado  and 
Santa  Fe  R.  Co.,  to  recover  a  statutory  penalty  for  failure  to 
•construct  a  farm-crossing  within  plaintiff's  inclosure.  A  judg- 
ment was  rendered  for  the  plaintiff,  from  which  the  defendant 
appeals. 

y,  W.  Terry  for  appellant. 

Broaddus  &  Banks  for  appellee. 

Gaines,  J. — The  decision  of  this  case  depends  upon  the  de- 
termination of  the  question  of  the  constitutionality  of  the  act 
Proriiioiior  of  March  23,  1887,  which  provides  that  all  railroad 
«ut«to—  companies  which  had  theretofore   or  which    may 

^^^  thereafter    "  fence    their   right  of   way  may  be  re- 

quired to  make  openings  or  crossings  through  their  fence 
and  over  their  road-bed,  along  their  right  of  way,  every  one 
and  a  half  miles  thereof;"  and,  **  if  such  fence  shall  divide 
any  enclosure,  that  at  least  one  opening  shall  be  made  in 
said  fence  within  such  enclosure."  Laws  20th  Leg.  39.  Ap- 
pellee was  the  owner  of  an  inclosure,  through  which  ap- 
pellant had  its  road  and  fenced  its  right  of  way,  and,  having 
given  notice  to  construct  a  crossing  in  his  enclosure,  and  the 
•company  having  failed  to  comply  with  his  demand,  brought 
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suit  to  recover  the  penalty  provided  by  the  statute,  and  recov- 
ered a  judgment.  The  facts  were  admitted  as  alleged  in  the 
petition  and  answer.  From  the  answer  it  appears  that  the  com- 
pany was  incorporated  by  a  special  law  of  the  legslature  passed 
in  1873,  and  that,  since  the  adoption  of  the  constitution  of  1876 
and  the  Revised  Statutes,  its  charter  had  been  several  times 
amended,  in  accordance  with  the  provisions  of  the  latter  relat- 
ing to  the  amendment  of  the  charters  of  railroad  corporations. 
It  also  appears  that  in  1880  appellee  conveyed  to  appellant  the 
right  of  way  through  his  inclosu  re,  by  deed,  without  any  reser- 
vations or  conditions  whatever,  and  that  in  the  same  year  appel- 
lant constructed  its  road  and  fenced  it  as  required  by  the  laws 
then  existing. 

Under  the  law  which  existed  at  the  time  the  right  of  way 
was  conveyed,  it  was  the  duty  of  the  railroad  company  to  fence 
its  track ;  and  it  becomes  unimportant  to  inquire  what  were  the 
rights  of  the  parties  with  respect  to  crossings  over  the  railroad 
track  in  the  inclosures  after  the  conveyances  were 
executed  and  before  the  passage  of  the  law  in  ques-  ^Spielrjl 
tion.  Our  previous  statutes  contain  no  provision  in  to  fiuw  ervM- 
reference  to  what  is  now  commonly  known  as  "farm-  t««*-A«thori- 
crossings,"  and  we  must  resort  to  the  general  prin-  **" 
<:iples  of  the  common  law  in  order  to  determine  the  question. 
In  the  first  place,  we  are  of  opinion  that  the  owner  of  inclosed 
land,  who  has  granted  the  right  of  way  to  a  railway  company 
by  deed,  must  be  held  entitled  to  such  crossings  over  the  rail- 
toad  track  as  are  reasonably  necessary  for  the  use  of  the  prem- 
ises enclosed.  It  is  elementary  law  that  a  vendor  who  conveys 
to  another,  land  which  is  surrounded  by  the  vendor's  other  land, 
impliedly  grants  a  right  of  way  over  the  land  which  is  not  con- 
veyed (Washb.  Easem.  233) ;  and  it  is  held  that  "  the  same  rule 
applies  when  the  grantor  conveys  land  surrounding  a  parcel  re- 
tained by  him"  (Brigham  v.  Smith,  4  Gray,  297 ;  Seymour  v. 
Lewis,  13  N.  J.  Eq.  444).  This  is  upon  the  doctrine  that  the 
grantor  impliedly  reserves  a  way  of  necessity  over  the  premises 
conveyed;  and  the  principle  applies  with  equal  force  to  the 
owner  of  a  farm  who  grants  a  right  of  way,  through  his  inclosure, 
to  a  railroad  company,  or  from  whom  the  right  of  way  is  legally 
condemned  for  such  a  purpose.  From  the  very  nature  of  the 
transaction,  it  is  not  to  be  presumed  that  the  owner,  in  the  first 
•case,  intended  by  his  grant  to  cut  off  access  from  one  part  of 
his  inclosure  to  another ;  or,  in  the  second,  that  the  legislature, 
in  authorizing  the  condemnation,  intended  to  bring  about  such 
a  result.  Railroad  Co.  v.  Bost,  2  Will.  §  386.  In  case  either  of 
a  grant  or  a  condemnation,  it  is  the  right  of  the  owner  of  the 
land  to  demand  crossings ;  but,  in  the  absence  of  some  stipula* 
tion  in  the  contract  or  of  some  proposition  in  the  condemna* 
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tion  proceedings,  we  do  not  think  it  the  duty  of  the  railroad 
company  to  put  them  in  at  its  own  expense.  It  is  generally 
held,  and  especially  by  the  more  recent  authorities,  that,  in  the 
8AHfr-Ez»  absence  of  a  statute  making  it  the  duty  of  the  cor- 
peBwofcon-  poration  to  provide  farm-crossings,  the  expense  of 
■trmeUnv  constructing  and  maintaining  them  is  to  be  allowed 
croniBgs.  ^j^^  owner  as  a  part  of  the  damages  for  condemning 
the  right  of  way.  Railroad  Co.  v.  Gough,  29  Kan.  94 ;  s.  c,  10 
Am.  &  Eng.  IL  R.  Cas.  151 ;  Railroad  Co.  v.  Kregelo,  32  Kan. 
Co.,  608 ;  s.  c,  20  Am.  &  Eng.  Corp.  Cas.  241,  Chalcraft  v.  Railroad 
113  111.  86.  Judge  Redfield,  in  his  work  on  Railways,  written 
before  the  decisions  in  the  cases  cited,  says  : "  And  the  tendency 
of  the  more  recent  decisions  is  sensibly  in  this  direction ;  and 
we  might  add,  without  offence,  that  in  our  judgment,  it  is  the 
only  sensible  direction  the  decisions  could  take,  and  we  have 
always  expected  them  to  take  such  direction  in  the  end,  how- 
ever late  it  may  come."  i  Redf.  R.  R.  5 10.  See  also  Rail- 
road Co.  V.  Moffatt,  6  CaL  74;  3  Suth.  Dam.  444,  445.  Such  is 
also  the  ruling  of  our  court  of  appeals  in  the  case  of  Railroad 
Co.  V.  Bost,  above  cited ;  and  it  is  to  be  remarked  that  the  ele- 
ment of  damages  in  condemnation  proceedings  by  railroad  com- 
panies is  a  matter  peculiarly  within  the  cognizance  of  that  tri- 
bunal. The  decision  of  this  court  in  Railway  Co.  v.  Pape,  62 
Tex.  313,  is  in  accord  with  the  principles  announced  in  the 
cases  cited.  These  rulings  are  evidently  founded  upon  the 
doctrine  that,  in  the  absence  of  a  statutory  provision  upon  the 
subject,  the  law  gives  a  right  to  the  owner  of  the  farm  to  have 
crossings,  but  imposes  upon  him  the  expense  of  their  construc- 
tion and  maintenance;  and  we  think  it  clear  that  one  who 
grants  a  right  of  way  by  an  absolute  deed,  without  any  stipula- 
tion in  this  regard,  has  precisely  the  same  rights  against  his 
grantee  as  if  his  land  had  been  legally  condemned,  and  no  more. 
It  must  therefore  be  presumed  that,  when  he  made  the  deed, 
he  received  compensation  for  the  prospective  expense  of  mak- 
ing and  keeping  in  repair  the  necessary  crossings  over  the  track 
of  the  railway,  and  the  inconvenience  resulting  to  him  from  the 
construction  and  operation  of  the  railroad.  It  follows,  from 
the  principles  announced,  that,  there  being  no  law  requiring  rail- 
road companies  to  make  farm-crossings  at  the  time  appellee  ex- 
ecuted his  deed,  the  company  is  presumed  to  have  indemnified 
him  for  the  expense  of  constructing  and  keeping  in  repair  all 
necessary  crossings  within  his  inclosures. 

We  come,  then,  to  the  question  of  the  power  of  the  legis- 
lature to  require  of  the  railroad  companies  to  put  in  crossings  at 
their  own  expense  after  having  compensated  the  owner  for  the 
burden  imposed  upon  them  by  the  necessity  of  such  construc- 
tion.    It  is  claimed  that  the  statute  under  consideration  was 
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but  a  lawful  exercise  of  the  police  power  of  the  legislature  to 
require  railroad  corporations  to  fence  their  track, 
has  been  universally  upheld,  and  has  been  expressly  ^rriJif^JST" 
affirmed  by  this  court.  Railway  Co.  v,  Childress,  64  topntineroa- 
Tex.  346,  and  cases  there  cited;  Humes  v.  Rail-  *■»■«* their 
way  Co.,  82^  Mo.  221;  Hines  v.  Railway  Co.,  86  •^■•^'•"•^ 
Mo.  629;  Wilder  v.  Railroad  Co.,  65  Me.  332;  Quackenbush  v. 
Railroad  Co.,  62  Wis.  41 1 ;  Railway  Co.  v.  Mower,  16  Kan.  573 ; 
Sawyer  v.  Railroad  Co.,  105  Mass.  196,  and  cases  cited  in  Tied. 
Lrim.  Police  Power,  597,  note  i.  In  speaking  of  our  statute  on 
this  subject,  this  court,  in  the  case  above  cited  from  our  Re- 
ports, says :  "  The  object  of  the  statute  was  to  compel  them  (the 
railroad  companies)  to  fence  their  tracks  for  the  purpose  of  pre- 
venting damage  to  live-stock,  and  for  the  still  more  important 
purpose  of  protecting  the  lives  and  limbs  of  passengers  upon 
their  trains."  Laws  made  for  such  purposes  are  clearly  within 
the  scope  of  the  police  power  or  authority  which  it  is  held  the 
legislature  has  no  right,  by  charter  or  otherwise,  to  give  or 
bargain  away.  Regulations  imposed  upon  railroad  corporations 
requiring  the  ringing  of  bells,  the  blowing  of  whistles,  the  con- 
structing of  crossings  at  the  intersection  of  public  highways,  and 
the  maintenance  of  cattle-guards,  having  in  view  similar  objects, 
have  been  uniformly  sustained  as  a  proper  exercise  of  a  power 
impliedly  reserved  in  granting  the  corporate  franchises,  and 
hence  not  in  conflict  with  that  provision  of  the  constitution  of 
the  United  States  which  prohibits  the  States  from  making  any 
law  impairing  the  obligation  of  contracts.  But  a  statute  making 
it  the  duty  of  a  railroad  company,  which  has  already  fenced  its 
track  in  obedience  to  previous  laws,  to  construct  crossings  within 
the  inclosures,  apparently  for  the  sole  benefit  and  convenience 
of  the  owners  of  such  inclosures,  seems  to  us  to  present  a  differ- 
ent question.  We  have  found  but  one  case  which  holds  that 
such  a  regulation  comes  within  the  limits  of  the  police  power 
(Railroad  Co.  v.  Willenborg,  117  111.  203);  but  in  the  view  we 
take  of  the  case  before  us,  it  is  not  necessary,  in  reaching  our 
conclusion,  either  to  affirm  or  deny  the  correctness  of  that 
opinion.  In  the  case  cited  the  owner  of  the  land  had  stipulated, 
in  his  conveyance  of  the  right  of  way,  that  the  railroad  company 
should  construct  the  necessary  farm  crossings,  so  that  the  spe- 
cific constitutional  question  which  is  presented  here  did  not 
there  arise. 

That  question  now  recurs  :  Can  the  legislature,  after  the  com- 
pany has  compensated  the  owner  of  an  inclosure  for  Sime-Eifcct 
the  expense  of  constructing  his  own  crossings,  shift  ^™,JJJJ|Jf.- 
the  burden,  and  require  the  company  to  put  them  owner-A«- 
in  at  its  own  charge  ?     In  our  opinion,  this  question  tkoHties. 
must  be  answered  in  the  negative.    Appellant's  charter,  although 

35  A.  &  E.  R.  R.  Cas. — 19 
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granted  by  a  special  act  of  the  legislature  in  1873,  ^2is  been 
amended  under  the  provisions  of  article  4109  of  the  Re- 
vised Statutes,  and  it  may  be  considered  that  by  accepting 
such  amendment  it  has  been  subjected,  as  to  the  privileges  and 
franchises  therein  granted,  to  the  control  of  the  legislature. 
Const.  1876,  art.  10,  §  8;  Id.  art.  i,  §  17.  But  the  right  of  the 
legislature  to  amend  the  charter  of  a  corporation  cannot  be  con- 
strued as  placing  them  beyond  the  pale  of  those  constitutional 
provisions  which  guard  the  rights  and  property  of  natural  per- 
sons from  the  encroachments  of  the  legislative  power.  It  is 
said  by  Chief  Justice  Shaw  in  the  case  of  Com.  v.  Essex  Co.,  13 
Gray,  253  :  **  The  rule  to  be  extracted  is  this :  that  where,  under 
power  in  a  charter,  rights  have  been  acquired  and  become 
vested,  no  amendment  or  alteration  of  the  charter  can  take 
away  the  property  or  rights  which  have  become  vested  under  a 
legitimate  exercise  of  the  powers  granted."  This  was  said  in  a 
case  involving  the  rights  of  a  corporation  under  a  charter  which 
was  *'  subject  to  amendment,  alteration,  or  repeal  at  the  pleas- 
ure of  the  legislature."  In  the  cases  before  us  appellant  has  a 
conveyance  of  its  right  of  way  from  appellee,  for  which  it  has 
paid  a  valuable  consideration,  and,  according  to  the  implied 
terms  of  the  agreement,  appellant  was  discharged  of  the  obliga- 
tion to  construct  or  pay  for  appellee's  crossings.  Can  it  be  said 
that  an  act  which  imposes  this  duty  upon  appellant  does  not 
impair  the  obligation  of  this  contract  ?  We  cannot  say  it  is  the 
taking  or  damaging  of  property  for  a  public  use  without  com- 
pensation, because  it  seems  to  us  the  purpose  for  which  the  cor- 
poration is  to  be  subjected  to  this  expense  is  essentially  private. 
But  in  so  far  as  it  takes  from  appellant  the  money  required  to 
construct  these  crossings,  and  appropriates  it  to  the  benefit  of 
appellee,  it  is  a  taking  of  money  (which  is  property)  without  due 
process,  of  law,  and  is  therefore  unconstitutional.  It  was  said  in 
Hepburn's  Case,  3  Bland,  98  :  "  The  government  of  this  repub- 
lic, by  virtue  of  that  eminent  domain  which  for  public  purposes 
is  intrusted  to  all  governments,  may  take  the  property  of  any 
individual,  and  cause  it  to  be  applied  to  the  use  of  the  public  on 
making  him  a  reasonable  compensation.  But  it  cannot  entirely 
take  the  property  of  one  citizen,  and  bestow  it  upon  another ; 
because  such  an  act,  though  not  specially  prohibited  by  the  con- 
stitution, would  be  contrary  to  the  fundamental  principles  of 
government  itself."  See  also  Crenshaw  v.  Slate  River  Co.,  6 
Rand.  245;  In  re  Albany  St.,  11  Wend.  149;  Bloodgood  v. 
Railroad  Co.,  18  Wend.  59.  In  the  case  last  cited  (Com.  v. 
Essex  Co.)  the  corporation  had  been  granted  a  charter  by  the 
Massachusetts  legislature  to  construct  a  dam  across  the  Merri- 
mac  river,  and  had  been  required  to  put  in  suitable  fishways,  as 
required  by  commissioners,  and  also  to  indemnify  the  owners  of 
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fishing  rights  for  all  damages  to  the  fisheries  accruing  from  the 
construction  of  the  dam.  The  fishway  was  put  in»  and  the  dam- 
ages were  paid.  Subsequently  the  legislature  passed  an  act  re- 
quiring  a  different  fishway.  It  was  held  that  the  act  was  un- 
constitutional and  void.  This  decision  was  made  upon  the 
ground  that  the  parties  interested  in  the  fishery  rights  had  been 
compensated  for  the  damages  resulting  from  the  imperfect  fish- 
way, as  is  shown  by  the  subsequent  case,  in  the  same  court,  of 
Commissioners  v.  Water-Power  Co.,  104  Mass.  446.  The  facts 
of  the  latter  were  very  similar  to  those  in  the  former  case.  The 
distinctive  difference  was  that  in  the  latter  it  was  shown  that  the 
fisheries  below  the  dam  had  been  damaged  by  its  construction, 
and  there  had  been  no  compensation  to  the  owners  below  for  the 
damages.  By  reason  of  this  fact  the  court  held  that  the  act  of 
the  legislature  requiring  the  company  to  put  in  an  improved 
fishway  was  a  proper  exercise  of  the  police  power  to  protect 
public  rights,*  which  had  not  been  distinguished  by  compensa- 
tion, as  in  the  Essex  Co.  case.  It  is  clear  from  the  opinion  that 
if  the  water-power  company  had  been  compelled  to  pay,  and  had 
paid,  damages  to  owners  of  the  fisheries  below  as  well  as  to 
those  above  its  dam,  the  court  would  have  held,  in  the  latter 
case  as  in  the  former,  that  the  legislature  could  not  impose  upon 
the  corporation  the  expense  of  a  costly  work  in  order  to  restore 
to  parties  fisheries  for  the  loss  of  which  they  had  been  directly 
paid.  The  same  principle  is  involved  in  this  case,  and  is  decis- 
ive of  it.  There  are  many  cases  in  which  a  similar  doctrine  has 
been  maintained,  but  we  merely  cite  here  City  of  Erie  v.  Canal 
Co.,  59  Pa.  St.  174;  Attorney-general  v.  Turnpike  Road,  55  Pa. 
St.  466;  State  V,  Railway  Co.,  31  N.  W.  Rep.  365;  Com.  «/. 
Bridge,  2  Gray,  339;  Bridge  Co.  v.  State,  18  Conn.  53;  Lake 
View  z'.  Cemetery  Co.,  70  111.  191  ;  Railway  Co.  v.  Blooming- 
ton,  76  111.  447;  People  v.  Plank-Road  Co.,  9  Mich.  284';  Towle 
^.  Railroad,  18  N.  H.  547. 

The  main  case  relied  upon  by  the  appellee,  in  order  to  sustain 
the  constitutionality  of  the  act  in  question,  is  Thorpe  v.  Railroad 
Co.,  27  Vt.  140.  That  case  maintained  the  validity 
of  an  act  of  the  legislature  requiring  railroad  compa-  ^JUJjJiJ^'^* 
nies  to  put  in  cattle-guards  at  farm-crossings.  It 
seems  to  us  that  requirements  for  fence  and  cattle-guards  stand 
upon  the  same  principle.  They  are  necessary  for  the  protection 
of  such  domestic  animals  as  are  likely  to  stray  upon  the  track, 
and  more  especially  for  the  safety  of  passengers  and  employees 
of  the  railroad  companies.  Farm-crossings  are  for  the  sole  con- 
venience of  the  owners  of  the  land,  and  stand  upon  a  different 
ground.  Besides,  it  does  not  appear  in  that  case  that  the  owner 
of  the  farm  had  been  in  any  manner  compensated  for  the  ex- 
pense of  constructing  his  own  crossings  or  cattle-guards.     That 
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decision,  though  it  extends,  as  we  think,  the  doctrine  of  the 
police  power  to  its  extreme  limits,  is  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

We  think  it  would  have  been  competent  for  the  legislature, 
in  providing  for  fences,  to  have  required  the  companies  to  put 
in  farm-crossings,  as  a  regulation  of  its  undoubted  power  to 
require  such  fences.  All  subsequent  rights  of  way  would  be 
presumed  to  have  been  acquired  with  reference  to  that  law,  and 
the  land-owner  would  not  have  been  presumed  to  have  assumed 
the  burden  of  their  construction.  We  therefore  think  that,  as 
in  all  subsequent  acquisition  of  rights  of  way,  in  the  absence  of 
some  express  or  implied  agreement  to  the  contrary,  the  railroad 
companies  will  be  charged  with  the  duty  imposed  by  the  statute, 
and  the  measure  of  the  compensation  will  be  regulated  accord* 
ingly :  therefore,  as  to  such  future  cases,  in  our  opinion,  the  stat- 
ute should  be  constitutional  in  so  far  as  it  applies  to  crossings 
without  enclosures.     Smith  v.  Railroad  Co.,  63  N.  Y.  58. 

For  the  reasons  given  in  the  opinion,  we  think  so  much  of 
the  statute  under  consideration  as  requires  railroad  corporations 
to  construct  farm-crossings  at  their  own  expense,  where  the 
right  of  way  has  been  acquired  by  deed,  and  the  land  fenced 
before  the  passage  of  the  law,  is  in  conflict  with  the  constitu-^ 
tion ;  and  therefore  the  judgment  will  be  reversed,  and  here 
rendered  for  appellant. 

Farm-crosslngf. — See,  fiosj,  Canada  Southern  R.  Co.  v,  Clouse,  296,  and 
note,  310;  Canada  Southern  R.  Co.  v.  Ermin,  311,  and  note,  314;  Wells  v. 
Northern  R.  Co.,  314,  and  note,  317.  For  a  full  discussion  of  the  questions 
of  "  crossing  "  in  general,  see  4  Am.  &  Eng.  Encyc.  of  L.  609^  tit.  "  CROSS- 
INGS ;"  also,  to  "  private  crossings,"  lb.,  suod.  9,  p.  614. 


Gulf,  Colorado  and  Santa  Fe  R.  Co. 

V. 

Ellis. 

(Texas  Supreme  Court,  March  20,  1888.) 

Crouings— Conttltutlonaiityof  Statute— Public  Benefit. — Texas  statute  of 
March  23,  1887,  which  requires  railroad  companies  to  make,  at  their  own 
expenses,  crossings  outside  of  any  inclosure,  on  the  demand  of  any  two 
citizens  "who  either  live  or  own  lands  within  five  miles  of  the  place" 
designated  for  the  crossing,  is  unconstitutional  by  reason  that  it  is  not  neces- 
sarily for  a  public  benefit,  such  citizens  being  authorized  to  rec^uire  the 
establishment  of  a  crossing,  although  actuated  by  selfish  or  malicious  mo- 
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tives,  and  notwithstanding  the  fact  that  such  crossing  has  no  conivection 
with  any  other  way  over  which  the  public  has  a  right  to  pass. 

Appeal  from  District  Court,  Burleson  County. 

Action  by  Tobe  Ellis  against  the  Gulf,  Colorado  &  Santa  Fe 
R.  Co.,  to  recover  the  statutory  penalty  for  failure  to  construct  a 
crossing,  as  required  by  statute. 

The  defendant  appeals  from  a  judgment  for  the  plaintiff. 

y.  W.  Terry  for  appellant. 

Broaddus  &  Banks  for  appellee. 

Gaines,  J. — This  suit  involves  mainly  the  same  questions 
presented  in  that  of  Gulf,  Colorado  &  Santa  Fe  R.  Co.  v.  Rowland, 

antey  ,  this  day  decided.     The  counsel  are  the 

same  in  the  two  ca^es ;  and,  recognizing  the  fact  that  BowUmd  cMe. 
many  of  the  same  points  are  presented  by  the  two 
appeals,  they  have  submitted  them  together.  The  facts  were 
admitted,  and  are  substantially  alike  in  both  cases,  with  this  ex- 
ception :  that  in  the  former  the  crossing  was  demanded  in  Row- 
land's inclosure,  and  in  the  present  case  the  demand  was  for  a 
crossing  on  appellee's  land  at  a  point  outside  of  any  inclosure. 

We  are  of  opinion  that  the  principles  laid  down  in  the  opinion 
in  the  former  case  apply  to  the  case  before  us.  We  there  de- 
termined that  the  owner  of  inclosed  land,  who  grants  to  a  railway 
company  a  right  of  way  through  his  inclosure,  re- 
serves a  right  to  such  ways  over  the  track  as  are  Jjjjjjlf,  **** 
reasonably  necessary  to  the  use  of  his  property ;  but 
that,  if  his  conveyance  is  absolute,  in  the  absence  of  an  existing 
statute  making  it  the  duty  of  the  company  to  construct  the  cross- 
ings, he  must  put  them  in  at  his  own  expense.  The  right  to  a 
way  over  the  railroad  track  g^ows  out  of  the  necessity  of  the 
case ;  and  in  many  instances  this  necessity  is  as  great  in  case  of 
uninclosed  lands  as  when  they  are  fenced  and  used  for  farming 
or  other  purposes.  For  example,  the  railroad  may  intervene 
between  the  owner's  residence  and  his  farm,  or  between  his 
residence  and  the  public  highway ;  or,  the  portion  of  the  land 
l3dng  beyond  the  railroad  from  his  residence  or  farm  may  be 
that  from  which  he  draws  his  supply  of  wood  for  fuel  and  other 
purposes.  But  in  this  case,  as  in  the  other,  when  he  conveys  the 
right  of  way  without  a  stipulation  that  the  company  shall  con- 
stuct  his  crossings,  he  is  held  to  have  reserved  his  right  to  pass 
over  the  road,  burdened  with  the  charge  of  making  the  necessary 
structures  at  his  own  expense.  It  follows,  therefore,  that  the 
grantors  of  a  right  of  way  to  a  railroad  company,  through  unen- 
closed land,  occupy  precisely  the  same  relations  of  property  and 
contract  to  the  company  as  those  who  convey  such  right  of  way 
through  their  inclosures ;  and  that,  for  the  reasons  given  in  the 
Rowland  case,  the  act  in  question  must  be  held  unconstitutional 
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as  applied  to  the  present  case,  unless  it  be  decided  that  ap- 
pellee, as  the  owner  of  land  within  five  miles  of  the  point  desig- 
nated as  a  crossing,  outside  of  an  indosure,  has  some  right 
superior  to  that  of  one  who  seeks  a  crossing  within  his  own 
inclosure. 

If  any  two  citizens  "  who  either  live  or  own  lands  within  five 
miles  of  the  place  "  where  a  crossing  may  be  demanded,  may 
require  a  crossing  outside  of  an  inclosure,  than  we  apprehend 
that  the  mere  fact  that  appellee  owns  the  land,  and  has  granted 
the  right  of  way,  would  not  debar  him  of  the  right  to  make  the 
demand.  The  statute  seems  to  have  two  objects :  one  to  bene- 
fit the  owner  of  inclosed  land,  and  the  other  to  promote  the 
convenience  of  the  public  in  passing  from  one  part  of  a  neigh- 
borhood to  another  over  uninclosed  land  where  there  are  no 
public  roads.  The  public  can  have  no  interest  in  a  crossing 
within  the  inclosure  of  a  private  individual.  The  right  of  a  rail- 
road company  to  the  unobstructed  use  of  its  way  is  property, 
and  not  a  mere  franchise.  Johnson  v.  Railtvay  Co.,  ii6  111.  521. 
Admitting,  then,  that  the  object  of  the  statute  in  providing 
for  crossings  outside  of  inclosures  if  to  subserve  a  public  use, 
the  question  arises,  Can  the  way  of  a  railroad  be  appropriated 
in  the  manner  provided  in  the  statute,  and  without  compensa- 
tion to  the  company  ?  The  constitution  leaves  the  manner  in 
which  highways  may  be  established,  and  public  property  taken 
for  that  purpose,  to  the  wisdom  of  the  legislature,  subject,  how- 
ever, as  we  think,  to  certain  fundamental  principles.  Our  legis- 
lature has  delegated  the  authority  to  open  public  roads  to  the 
body  known  to  the  constitution  as  the  commissioners*  court.  It 
may  be  that  it  had  power  to  confer  this  authority  upon  some 
other  board  of  officers  to  be  duly  elected  or  appointed  and  quali- 
fied. But  that  it  cannot  authorize  any  two  or  more  of  the  citi- 
zens of  the  State  arbitrarily  to  exercise  this  power  is  too  clear 
for  argument.  In  Rhine  v.  City  of  McKinney  53,  Tex.  354,  it 
is  held  that  so  much  of  the  act  of  March  15,  1875,  for  the  incor- 
poration of  cities  or  towns,  as  authorized  the  city  council  to  ap- 
point three  disinterested  free-holders  to  assess  the  value  of  prop- 
erty sought  to  be  condemned  is  unconstitutional.  The  decision 
is  placed  upon  the  ground  that  the  city  council  was  one  of  the 
parties  to  the  proceeding,  and  that  it  was  not  due  course  of  law 
to  permit  it  to  select  all  the  assessors  who  were  to  place  a  valu- 
ation upon  the  property.  If  the  interest  of  the  council  is  to  be 
identified  with  that  of  the  city,  and  it  is  to  be  held  as  not  stand- 
ing impartial  between  the  municipality  and  the  citizen,  this  is 
very  sound  law.  The  effect  of  the  provision  in  question  in  this 
case  is  to  enable  any  two  citizens  owning  land  or  residing  within 
five  miles  of  a  point  on  a  railroad  within  a  mile  and  a  half  of 
which  there  is  no  crossing,  though  actuated  solely  by  selfish  or 
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malicious  motives,  to  require  the  company  to  establish  a  public 
way  across  its  track,  notwithstanding  such  way  has  no  connec- 
tion with  any  other  way  over  which  the  public  has  the  right  to 
pass.  As  a  result  of  such  an  exercise  of  power,  it  might  occur 
that  after  the  company  had  made  the  crossing,  and  incurred  the 
consequent  expense  of  adjusting  their  fence  and  erecting  cattle- 
guards,  the  owner  of  the  land  upon  either  side  would  fence  his 
premises,  and  thereby  render  the  opening  across  the  track  use- 
less for  any  purpose.  This  can  hardly  be  deemed  an  extreme 
case  or  an  improbable  occurrence,  and  seems  to  illustrate  the 
arbitrary  character  of  the  provision  of  the  statute  now  under 
consideration.  The  statutes  have  conferred  upon  the  commis- 
sioners* courts  the  power  to  establish  public  roads  of  the  first, 
second,  and  third  classes,  to  be  maintained  by  the  public  (Rev. 
St.  arts.  4361-4364),  and  also  neighborhood  roads  which  are  not 
required  to  be  worked  by  the  road  hands  (Rev.  St.  arts.  4379- 
4386) ;  and  these  would  seem  sufficient  to  meet  all  necessary 
wants  of  the  public.  If  not,  additional  authority  could  prop- 
erly be  conferred  upon  that  court. 

For  the  reasons  stated,  we  are  of  opinion  that  this  provision 
cannot  be  sustained  upon  the  ground  that  it  is  for  the  benefit  of 
the  public ;  and  it  is  not  necessary  for  us  to  decide  whether  the 
legislature  can  authorize  the  establishment  of  a  highway  across 
a  railroad  track  without  making  compensation  for  the  burden 
thereby  imposed.  Upon  this  question  there  is  a  conflict  of 
decision.*  In  Massachusetts  it  is  held  that  this  cannot  be  done, 
(Railroad  Co.  v.  Plymouth  Co.,  14  Gray,  155) ;  but  a  contrary 
doctrine  is  held  in  New  York  (Railroad  Co.  v.  Greenbush,  52 
N.  Y.  510  ;  Railroad  Co.  v.  Brownell,  24  N.  Y.  J45).  The  pre- 
sumption that,  in  granting  a  charter  to  a  railroad  company,  the 
legislature  reserved  a  right  to  lay  out  public  roads  across  its 
track  without  compensation,  is  much  stronger  in  case  of  a 
sparsely-settled  State  than  in  one  which  is  already  densely  pop- 
ulated ;  and  it  may  be  that  for  this  reason  our  courts  should 
follow  the  rule  of  the  New  York  decisions. 

Nor  do  we  think  the  provision  in  question  can  be  sustained  as 
an  exercise  of  the  police  power.  The  opening  of  crossings  over 
a  railroad  track,  such  as  are  provided  for  in  this  statute,  is  not 
calculated  to  promote  the  safety  of  persons  or  property,  but 
rather  to  increase  the  danger.  So  far  as  the  owner  whose  land 
is  intersected  by  the  railroad  is  concerned,  the  want  of  a  crossing 
doubtless  injuriously  aifects  the  use  of  his  property,  and  we 
have  held  that  he  is  entitled  to  his  reasonably  necessary  cross- 
ings, but  that  the  company  cannot  be  compelled  to  bear  the 

'  See  Boston  &  M.  R.  Co.  v.  County  Comm'rs,  32  Am.  &  Eng.  R.  R. 
Cas.  271,  note,  276. 
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burden  of  putting  them  in  after  he  has  been  compensated  for 
this  expense.  As  we  have  said  in  the  Rowland  Case  we  say  in 
this,  that  as  to  the  rights  of  way  acquired  since  the  act  in  ques- 
tion went  into  eflfect  the  statute  may  be  enforced  as  between  the 
land-owner  and  the  railroad  company. 

For  the  errors  stated,  the  judgment  will  be  reversed,  and  here 
rendered  for  appellant. 


Canada  Southern  R.  Co. 

V. 

George  Clouse. 

(13  Can,  5.  C.  jRep,  139.) 

• 

Farm  Crossing — Liability  of  Company — Agreement  with  Agent. — The  C. 

S.  R.  Co.  having  taken  for  the  purposes  of  their  railway  the  lands  of  C, 
made  a  verbal  agreement  with  C.,  through  their  agent  T.,  for  the  pur- 
chase of  such  lands,  for  which  they  agreed  to  pay  $662,  and  they  also 
agreed  to  make  five  farm  crossings  across  the  railway  on  C.'s  farm,  three 
level  crossings  and  two  under  crossings ;  that  one  of  such  under  crossings 
should  be  of  sufficient  height  and  width  to  admit  of  the  passage  through 
it«  from  one  part  of  the  farm  to  the  other,  of  loads  of  grain  and  hay,  reap- 
ing and  mowing  machines ;  and  that  such  crossings  should  be  kept  and 
maintained  by  the  company  for  all  time  for  the  use  of  C,  his  heirs  and 
assigns.  C.  wished  the  agreement  to  be  reduced  to  writing,  and  particu- 
larly requested  the  agent  to  reduce  to  writing  and  sign  that  part  of  it  rela- 
tive to  the  farm  crossings,  but  he  was  assured  that  the  law  would  compel 
the  company  to  build  and  maintain  such  crossings  without  an  agreement 
in  writing.  C.  having  received  advice  to  the  same  effect  from  a  lawyer 
whom  he  consulted  in  the  matter,  the  land  was  sold  to  the  company  with- 
out a  written  agreement  and  the  purchase  money  paid.  The  farm  cross* 
ings  agreed  upon  were  furnished  and  maintained  for  a  number  of  years 
until  the  company  determined  to  fill  up  the  portion  of  their  road  on  which 
were  the  under  crossings  used  by  C,  who  thereupon  brought  a  suit  against 
the  company  for  damages  for  the  injury  sustained  by  such  proceeding  and 
for  an  injunction. 

He/ii  (Ritchie,  C.J..  dissenting),  that  the  evidence  showed  that  the  plain- 
tiff relied  upon  the  law  to  secure  for  him  the  crossings  to  which  he  con- 
sidered himself  entitled,  and  not  upon  any  contract  with  the  company, 
and  he  could  not,  therefore,  compel  the  company  to  provide  an  under 
crossing  through  the  solid  embankment  formed  by  the  filling  up  of  the 
road,  the  cost  of  which  would  be  altogether  disproportionate  to  his  own 
estimate  of  its  value  and  of  the  value  of  the  farm.  He/d,  also,  that  the 
company  were  bound  to  provide  such  farm  crossings  as  might  be  neces- 
sary for  the  beneficial  enjoyment  by  C.  of  his  farm,  the  nature,  location, 
and  number  of  said  crossings  to  l)e  determined  on  a  reference  to  the 
master  of  the  court  below. 
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8ame~Statut6~Conttruction.— The  substitution  of  the  word  "  at "  in 
sec.  13  of  chap.  66  of  the  Consolidated  Statutes  of  Canada,  for  the  word 
••  and  "  in  sec  13  of  chap.  51  of  14  and  15  Vic.  is  the  mere  correction  of  an 
error  and  was  made  to  render  more  apparent  the  meaning  of  the  latter 
section,  the  construction  of  which  it  does  not  alter  nor  affect. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for  Ontario 
{i  I  Ont.  App.  R.  287)  varying  the  decree  of  Mr.  Justice  Proud- 
foot  in  the  Chancery  division  of  the  High  Court  of  Justice 
(4  O.  R.  28). 

The  facts  of  the  case  are  as  follows : 

The  plaintifT  in  his  statement  of  claim  alleges  that  in  the 
month  of  March,  1871,  he  entered  into  a  verbal  agreement  with 
the  defendants  through  their  agent,  John  Avery  Tracey,  for  the 
sale  by  the  plaintiff  to  the  defendants  of  /A^  acres  of  land  of 
the  plaintiff's  taken  by  the  defendants  for  the  purposes  of  their 
railway  for  which  it  was  then  agreed  that  the  defendants  should 
pay  the  plaintiff  $662  and  should  make  five  farm  crossings 
across  the  railway  on  plaintiff's  farm ;  that  three  of  such  cross- 
ings should  be  level  crossings  and  the  other  two  under  crossings ; 
and  that  one  of  such  under  crossings  should  be  of  sufficient 
height  and  width  to  admit  of  this  passage  through  it  from  one 
part  of  plaintiff's  farm  to  the  other,  of  loads  of  grain  and  hay, 
reaping  and  mowing  machines,  and  that  such  crossings  should 
be  kept  and  maintained  by  the  defendants  for  all  time  for  the 
use  of  the  plaintiff,  his  heirs  and  assigns ;  that  at  the  time  when 
said  agreement  was  entered  into  the  plaintiff  was  desirous  that 
the  same  should  be  reduced  to  writing  and  signed  by  himself 
and  the  said  Tracey  for  and  on  behalf  of  the  defendants,  and 
that  he  particularly  requested  said  Tracey  to  reduce  to  writing 
and  sign  that  part  of  the  said  agreement  relating  to  the  farm 
crossings  to  be  made  and  maintained  by  defendants  for  the  use 
of  the  plaintiff,  but  that  said  Tracey  assured  the  plaintiff  that  a 
writing  was  unnecessary  and  that  the  law  would  compel  defend- 
ants to  build  and  maintain  said  crossings  although  the  agree- 
ment with  reference  thereto  was  not  in  writing,  and  the  plaintiff 
believing  such  representations,  and  relying  thereon,  did  not 
further  insist  upon  the  said  agreement  being  reduced  to  writing ; 
that  in  pursuance  of  said  agreement  the  plaintiff,  by  indenture 
bearing  date  the  i6th  day  of  March,  1871,  duly  conveyed  the 
said  7-^  acres  of  land  to  defendants,  and  the  defendants  took 
possession  of  the  same  and  paid  the  plaintiff  the  money  consid- 
eration agreed  upon  therefor,  and  built  their  railway  upon  and 
along  said  parcel  of  land  and  furnished  the  several  level  and 
under  crossings  so  stipulated  for  and  agreed  upon  between 
plaintiff  and  defendants  as  aforesaid,  and  have  maintained  the 
same  for  the  use  of  the  plaintiff  who  has  used  the  same  without 
any  interruption  or  hindrance  from  the  time  the  said  railway 
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was  built  until  the  8th  of  October,  1881,  on  which  day  the  de- 
fendants caused  the  larger  of  the  said  two  under  crossings  to  be 
boarded  up  so  as  to  render  it  impassable  by,  and  useless  to,  the 
plaintiff,  and  on  several  occasions  since  the  defendants  have 
caused  the  said  under  crossings  to  be  partly  filled  up  with  earth 
and  rubbish,  and  the  plaintiflf  has  been  put  to  great  trouble  and 
expense  in  removing  such  earth  and  other  obstacles  from  the 
said  under  crossings,  and  rendering  them  fit  for  use  by  the  plain- 
tiff, and  the  plaintiff  claimed:  i.  Damages  for  the  wrongs  com- 
plained of.  2.  An  order  restraining  the  defendants  from  any 
repetition  of  any  of  the  acts  complained  of.  3,  Such  further 
relief  as  the  nature  of  the  case  might  require. 

The  defendants,  in  their  statement  of  defence,  admit  that 
Tracey  was  a  purchasing  agent  of  theirs  for  right  of  way ;  but 
they  say  that  the  sum  paid  to  the  plaintiff  was  not  merely  for 
the  expropriation  of  his  land,  but  was  also  for  all  damages  to 
his  property  through  which  the  right  of  way  was  taken,  in  so  far 
as  it  was  injuriously  affected.  They  deny  that  Tracey  made 
any  bargain  or  contract  with  the  plaintiffs  for  three  level  and 
two  under  crossings,  as  alleged  in  the  plaintiff's  statement  of 
claim  ;  that  if  he  did  he  had  no  authority  from  the  defendants 
to  make  the  alleged  promises,  and  that  the  defendants  are  not 
bound  thereby ;  and  they  deny  that  the  plaintiff  is  entitled  to 
the  larger  under  crossing,  in  respect  of  which  the  action  is 
brought,  or  to  any  under  crossing,  or  that  the  defendants  are 
liable  to  furnish  and  maintain  the  same.  They  also  deny  that 
they  furnished  the  under  crossings  in  the  plaintiff's  claim  men- 
tioned in  pursuance  of  any  agreement ;  that  at  the  places  where 
the  two  alleged  under  crossings  are  there  were  depressions  in 
the  ground  which  the  defendants  bridged  over  instead  of  filling 
up,  for  economy,  intending  that  these  and  similar  other  depres- 
sions along  the  line  of  their  railway  should  be  filled  up  with 
earth  as  soon  as  they  should  have  the  means  to  do  so,  and  the 
superstructures  over  such  depressions  should  require  renewal; 
and  that,  although  they  were  always  ready  and  willing  to  allow 
land'Owners  to  use  these  places  as  under  crossings,  and  afforded 
them  facilities  for  using  them  as  such,  it  never  was  the  intention 
of  the  defendants  that  the  plaintiff,  or  persons  similarly  situated,, 
should  have  the  right  to  use  these  crossings  permanently,  and 
they  averred  that  they  had  furnished  the  plaintiff  with  good 
and  suitable  over  crossings,  and  they  denied  that  they  are 
legally  bound  to  furnish  him  with  any  others  ;  and  they  finally 
pleaded  the  statute  of  frauds  as  a  bar  to  the  action. 

Mr.  Justice  Proudfoot  made  a  decree  in  the  plaintiff's  favor, 
granting  to  him  a  perpetual  injunction  restraining  the  defend- 
ants from  interfering  with,  hindering  or  obstructing  the  plaintiff 
in  his  possession,  use,  and  enjoyment  of  the  under  crossing  under 
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the  defendants'  railway,  and  lots  Nos.  lo  &  1 1  in  the  8th  conces- 
sion of  the  Township  of  Townsend.  The  defendants  appealed 
to  the  court  of  appeal  for  Ontario  from  this  decree,  and  that 
court  varied  the  decree,  making  it  as  varied  read  as  a  decree 
granting  the  plaintiff  an  injunction  restraining  the  defendants 
from  interfering  with,  hindering  or  obstructing  the  plaintiff  in 
the  use  and  enjoyment  of  the  under  crossing  under  the  defend- 
ant's railway,  etc.,  until  compensation  shall  have  been  made,  in 
pursuance  of  the  provisions  of  the  statutes  in  that  behalf,  for  the 
additional  injury  to  the  plaintiff's  farm  from  any  further  exercise 
of  the  power  of  the  company  by  which  the  plaintiff  may  be  de- 
prived of  the  said  under  crossing,  and  with  these  variations  and 
directions  the  defendants'  appeal  was  dismissed  without  costs. 

From  the  decree  so  varied  both  parties  appeal,  the  defend- 
ants insisting  that  the  plaintiff's  action  should  have  been  wholly 
dismissed,  and  the  plaintiff  that  the  original  decree  as  made  by 
Mr.  Justice  Proudfoot  should  not  have  been  varied. 

Cuttanach  for  appellants. 

McCarthy^  Q»C.,  and  Robb  for  respondent. 

Sir  W.  J.  Ritchie,  C.J.— I  think  it  clear  that  at  the  time  the 
agreement  was  entered  into  the  erection  of  a  trestle       ^ 
bridge  only  was  in  the  contemplation  of  the  company  titled  tip  under 
and  the  agreement  was  made  in  reference  to  that.  «roMU»-i«- 
If  the  defendants  had  intended  the  agreement  to  be  ^^l^^^^ 
only  temporary  that  should   have   been  stipulated 
for ;  or  if  they  intended  to  reserve  to  themselves  the  right  ta 
dispense  with  the  trestle  bridge  at  their  own  free  will  and  pleas- 
ure, and  substitute  a  solid  embankment  in  lieu  thereof,  that 
should  have  been  provided  for;  not  having  done  so,  I  think 
plaintiff  should  have  his  under  crossing.     If  it  is  more  to  the  in- 
terest of  the  defendants  that  there  should  be  a  new  embankment 
in  lieu  of  a  trestle  bridge,  they  must  so  construct  the  embank- 
ment as  to  preserve  the  plaintiff's  subway,  or  adopt  such  pro- 
ceedings as  will  deprive  the  plaintiff  of  his  under  crossing,  and 
compensate  him  therefor. 

I  cannot  think  that  having  obtained  the  plaintiff's  land  at  a 
reduced  price  by  reason  of  the  agreement  that  he  should  have 
one  pass  under  the  bridge  it  could  have  been  intended  by  either 
party  that  the  company  were,  the  next  day,  at  their  own  will 
and  pleasure,  to  abandon  the  trestle  bridge  and  adopt  a  solid 
embankment,  and  so  deprive  the  plaintiff  of  his  pass,  he  having 
accepted  a  reduced  price  for  his  land  under  a  clear  agreemeRt 
that  he  was  to  have  an  underground  crossing.  I  think  if  the 
defendants  find  it  more  to  their  interest  to  change  the  trestle 
bridge  and  substitute  an  embankment,  they  must  so  construct 
the  embankment  as  to  give  the  plaintiff  what  he,  by  taking  a 
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reduced  sum  for  his  land,  has  paid  for  it,  even  though  the  change 
and  substitution  mentioned  should  thereby  involve  an  increased 
expenditure. 

It  is  admitted  that  Tracey  was  the  agent  to  secure  the  land 
for  the  right  of  way  for  the  company,  and  I  think,  as  incidental 
to  that,  he  was  clothed  with  authority  to  make 
Authority  of  agreements  with  the  parties  whose  lands  he  was  ne- 
Sion"^***'  gotiating  for  with  reference  to  crossings  in  connec- 
affreement.  tion  therewith,  not  only  with  reference  to  their  loca- 
tion, but  also  as  to  their  natures.  I  think  the  evi- 
dence in  this  case  very  clearly  shows  that  he  did  so ;  that  the 
result  of  his  dealings  with  the  plaintiff  was  communicated  to 
the  officers  of  the  company  and  acted  upon  by  the  company  and 
the  plaintiff ;  that  to  carry  out  the  agreement,  and  enable  the 
plaintiff  to  use  and  enjoy  the  privilege  agreed  on,  a  change  was 
made  in  the  construction  of  the  trestle  bridge  by  the  company, 
and  the  plaintiff  entered  on  the  enjoyment  of  the  way  thus 
agreed  on  and  arranged  by  the  company,  and  has  used  the 
same,  without  interruption  for  a  number  of  years.  I  think  there 
was  evidence  of  the  agreement  and  of  its  ratification  by  the 
company,  and  that  the  vice  chancellor  was  right  in  holding 
that  there  was  a  concluded  agreement  for  an  under  crossing. 
This  crossing  would  appear  to  be  a  necessity  for  the  plaintiff; 
he  has  bought  it  and  paid  for  it  by  the  reduced  price  of  his 
land,  and  should  not  now  be  deprived  of  it  because  the  defend- 
ants wish  to  change  the  trestle  bridge  to  an  embankment.  If 
they  do  so  the  will  be  obliged  to  incur  extra  expense  to  furnish 
the  plaintiff  with  his  under  crossing.  Plaintiff  has  a  right  to  the 
enjoyment  of  his  under  crossing  until  it  is  taken  from  him  by 
legal  means. 

This,  in  my  opinion,  is  the  state  of  the  case  as  it  now  stands. 
I  do  not  think  it  necessary  to  enter  on  any  discussion  as  to  what 
the  railway  company  might  or  might  not  do  if  they  think  it  de- 
sirable to  change  from  a  trestle  to  an  absolutely  solid,  embank- 
ment, under  the  nth  section  of  the  Consolidated  Statutes  of 
Canada,  ch.  66.  As  suggested  by  Mr.  Justice  Patterson,  they 
have  not  taken  any  steps  in  that  direction. 

It  being  abundantly  clear  that  the  under  crossing  was  taken 
into  consideration  in  fixing  the  amount  the  plaintiff 
*nd* **b " k^  ^^^  ^^  receive  and  the  company  to  pay  if  the  com- 
Biemt.  "  '  pany  find  it  desirable  to  build  a  close  embankment 
and  so  make  a  complete  severance  of  the  plaintiff's 
farm,  for  which  they  have  paid  him  no  compensation,  they  must, 
by  legal  means,  obtain  the  right  and  pay  for  it  before  altering 
the  existing  state  of  things. 

I  think  there  is  no  objections  to  vary  the  decree  as  suggested 
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by  Mr.  Justice  Patterson,  and  that  the  appeal  must  be  dismissed 
with  costs. 

FOURNIER,  ].y  was  of  opinion  that  the  appeal  should  be  al- 
lowed. 

Henry,  J. — I  am  of  opinion  that  the  agent  had  authority  from 
the  company  to  make  special  arrangements  to  a  cer- 
tain  extent;  but  the  ratification  of  his  agreement  only  ^'^'*^  *' 
carried  out  the  object  of  the  company  in  making  the 
contract   with  Clouse.     They  undertook   to  put  up   a  trestle 
bridge,  and  they  did  so.     It  was  no  object  to  them  to  have  the 
use  of  an  underground  passage.     They  merely  authorized  the 
agent  to  arrange  with  parties  for  the  damages  which  they  had 
sustained,  and  I  do  not  think  it  amounted  to  the  extent  of 
authorizing  him  to  bind  the  company  to  give  the  party  a  use- 
less crossing,  and  one  which  the  law  would  not  supply ;  and 
therefore  I  am  rather  of  the  opinion  that  Clouse  is  not  entitled 
to  the  crossing. 

The  law  provides  in  such  a  case  for  the  appointment  of  arbi- 
trators, and  I  do  not  think  that  arbitrators  would 
have  power  under  the  act  to  award  an  under-crossing     ^'Wt»torfc 
under  these  circumstances.     I  do  not  think  the  law  would  give 
them  any  such  power. 

The  condition  of  these  lands  have  altered  since  this  agreement 
was  made.  A  crossing  for  a  twoJiundred-acre  lot  comditiomof 
would  be  very  different  in  the  eye  of  the  law  from  iMids-siteof 
that  required  for  a  fifty-acre  lot.  A  party  has  a  two-  ^^^ 
hundred-acre  lot  divided  into  lots  of  fifty  acres  each ;  and,  if  he 
remains  owner  of  the  two-hundred-acre  lot,  the  necessity  of  a 
crossing  for  each  fifty  acres  would  not  be  so  apparent  as  it  is 
now,  when  he  only  has  the  fifty  acres.  He  should  have  an 
agreement  for  a  special  crossing. 

I  concur  in  the  judgment  of  my  brother  Gwynne,  and  think 
the  appeal  should  be  allowed. 

Taschereau,  J. — I  have  come  to  the  same  conclusion,  on  the 
same  grounds.  I  think  the  plaintiff  is  not  entitled  to  an  under- 
crossing.  The  appeal  should  be  allowed  and  the  cross-appeal 
dismissed. 

Gwynne,  J.  — In  order  to  arrive  at  a  just  conclusion  as  to 
what  should  be  done  in  this  case,  it  is  necessary  to  consider 
what  were  the  rights  of  the  parties,  and  what  their 
position  towards  each  other  was  at  the  time  of  the  ^TJ!?]!!!!!**** 
promise  being  made,  if  any  was  made,  by  Tracey,  as 
the  defendant's  agent,  in    respect  of  the  under-crossings,  the 
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right  to  the  perpetual  enjoyment  of  which  the  plaintiff  claims. 
What  was  the  extent  of  Tracey's  authority  as  the  defendant's 
agent  ?  What  was  the  promise  which,  in  fact,  if  any,  was  made 
by  him  ?  and  what  was  the  actual  consideration  for  such  promise  ? 
It  was  not  disputed,  but  was  rather  assumed,  that  the 
BefeBdamts  im  defendants  had  filed  a  map  or  plan  of  their  proposed 
r*'i"?l^**!^  railway,  with  a  book  of  reference,  as  ntquired  by  the 

ter Imto  agree-      .    .     .^*         |.     .  ^      ^.u    •     ^   i  •  L 

meat.  Statute,  prelimmary  to  their  taking  measures  to  ac- 

quire the  land  required  by  them  for  their  railway  and 
works  by  compulsory  expropriation  under  the  statute ;  and  that 
they  were  in  a  position,  therefore,  to  enter  into  an  agreement 
with  him,  touching  the  compensation  to  be  paid  to  him  for  the 
land  intended  to  be  taken,  and  for  any  damage  which  might  be 
sustained  by  him  from  the  manner  in  which  they  should  exer- 
cise the  powers  vested  in  them.  In  order  to  proceed  by  com- 
pulsory expropriation,  it  was  necessary  that  they  should  have 
served  on  the  plaintiff  a  notice  containing  a  description  of  the 
lands  to  be  taken  and  of  the  powers  intended  to  be  exercised 
with  regard  to  the  lands,  and  a  declaration  of  readiness  to  pay 
some  certain  sum  as  compensation  for  the  land  to  be  taken  and 
for  such  damages  as  might  be  occasioned  to  the  plaintiff  by  the 
manner  in  which  they  proposed  to  construct  their  railway  upon 
the  lands  so  taken.  The  plaintiff  had  no  power  to  resist  the 
acquisition,  by  the  defendants,  of  so  much  of  the  plaintiff's  land 
as  they  required  for  the  purposes  of  their  railway,  provided  only 
that  the  land  required  was  within  the  limits  authorized  by  the 
statute ;  nor  had  the  plaintiff  any  right  to  impose  upon  the  de- 
fendants any  obligation  as  a  condition  upon  which  alone  he 
would  consent  to  their  having  the  land  they  required.  The 
piaiatiiri  plaintiff's  sole  right  at  the  time  the  agreement  was 
riffhfat  time  made  with  Tracey  consisted  in  the  right  of  determin- 
agreemeatwai  ing,  by  agreement  inter  partes  if  possible,  and  if  not, 
made.  ^j  having   determined    by   arbitration    under    the 

statute,  the  amount  he  should  receive  by  way  of  compensation 
for  the  land  taken  from  him  and  for  such  damage,  if  any,  as  the 
construction  of  the  defendant's  railway  through  his  farm  might 
occasion  to  him  over  and  above  the  mere  value  of  the  land 
taken.  This  latter  value  might  possibly  be  easily  agreed  upon  ; 
but  the  amount  of  compensation  to  be  paid  for  the  damage,  if 
any,  which  might  be  occasioned  to  the  plaintiff  by  the  manner 
in  which  the  defendants  proposed  to  construct  their  railway 
through  his  farm  might  not  be  so  easy  of  adjustment.  In  order 
to  enable  a  land-owner  to  make  a  fair  estimate  of  the  damage 
thus  occasioned  to  him,  it  is  but  reasonable  that  the  railway 
company  should  show  him  in  what  manner  and  with  what  de- 
scription of  work  it  is  proposed  that  the  railway  should  be  car- 
ried through  his  land,  namely,  whether  on  the  level  through- 
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out,  or  partly  on  the  level  and  partly  on  an  embankment,  or  in 
a  deep  cutting-;  and  what  mode  of  crossing  is  proposed  to  be 
supplied  to  enable  the  land-owner  to  have  access  to  his  land  on 
both  sides,  namely,  whether  by  farm-crossings  on  the  level  or 
by  under  or  over  crossings,  or  in  one  place  by  one  kind,  and  in 
another  by  one  of  the  other  kind.  Unless  information  upon  these 
particulars  should  be  afforded,  the  land-owner  could  not,  although 
willing  to  come  to  terms  with  the  company,  nor,  in  case  he 
should  prefer  submitting  his  case  to  arbitration  under  the  statute, 
could  arbitrators  form  an  accurate  judgment  as  to  the  amount 
of  compensation  the  land-owner  should  receive  for  the  damage 
which  might  be  occasioned  to  him  by  the  railway.  The  plaintiff 
here  could  not  have  imposed  upon  the  defendants  the  obligation 
that  they  should  give  him  at  the  place  indicated  here  a  permanent 
under  crossing  as  a  condition  of  their  acquiring  the  land  required 
for  roadway  through  his  farm.  If  the  defendants  thought  that 
they  could  not  conveniently,  or  consistently  with  a  proper  regard 
to  their  .own  interests,  in  view,  for  example,  of  the  great  expense 
of  such  a  work,  grant  him  such  an  under  crossing,  but  that  they 
could  give  him  a  surface  crossing,  or  surface  crossings,  which, 
although  not  as  convenient  as  the  under  crossing  he  desires  to 
have  might  be,  still  would  afford  some  degree  of  convenience,  all, 
if  anything,  that  the  plaintiff  could  claim  would  be  reasonable 
compensation  in  money  for  the  damage,  if  any,  which  might  be 
occasioned  to  him  by  the  difference  in  the  convenience  afforded 
to  him  by  the  surface  crossings,  and  in  that  which  the  under 
crossing,  if  granted,  would  afford  to  him.  The  defendants  admit 
that  Tracey  was  their  agent  for  acquiring  right  of  way.  He  had 
their  authority  to  agree  with  the  plaintiff  upon 
the  price  to  be  paid  for  the  land  taken,  and  also  upon  '^"'J^^^' 
the  amount  to  be  paid  by  way  of  compensation  for  t^Drtty. 
such  damage  as  might  be  occasioned  by  the  manner 
in  which  it  was  intended  that  the  railway  should  be  constructed 
through  his  farm.  For  this  purpose  it  was  necessary  that  he 
should  be  in  a  position  to  show  in  what  manner  the  work  was 
intended  to  be  constructed.  The  defendants  had  put  Tracey  in 
such  a  position  as  their  agent  to  deal  with  the  plaintiff  as  to  the 
amount  of  compensation  to  be  paid  to  him  that  although  he  had 
not,  and  I  think  it  clear  that  he  had  not,  any  authority  vested 
in  him  to  bind  the  defendants  to  give  to  the  plaintiff  a  perma- 
nent under  crossing,  as  claimed  by  him,  still  it  was  necessary 
that  the  defendants'  agent  should  be  in  a  position  to  show  the 
nature  of  the  works  contemplated  by  the  defendants  to  enable 
the  plaintiff  intelligently  to  estimate  the  amount  of  damage 
done  to  him  for  which  he  might  be  entitled  to  receive  compen- 
sation, and  to  enable  him  to  determine  whether  he  should  him- 
self conclude  an  agreement  with  the  defendants,  or  should,  in 
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preference,  have  recourse  to  the  measures  provided  by  law  for 
obtaining  satisfaction  in  the  absence  of  agreement.  As  to 
surface  crossings,  there  does  not  appear  to  have  been  any  diffi- 
8«rfko«  and  culty ;  one  has  been  given  on  each  fifty  acres,  into 
under  enMs-  which  the  plaintiff  has  divided  his  lot  of  two  hundred 
*"*^  acres,  one  of  which   divisions  ol  fifty  acres,  and  only 

one,  he  retains  as  his  own,  having  apportioned  the  others 
among  his  children.  A  depression  in  a  portion  of  the  fifty 
acres  retained  by  the  plaintiff,  which  the  railway  would  have  to 
cross,  indicated  that  an  embankment  would  have  to  be  con- 
structed at  some  time,  the  expense  of  constructing  an  under 
crossing  through  which,  might  be  so  great  that  the  defendants 
might  reasonably  be  expected  to  be  unwilling  to  give  such  a 
crossing.  The  plaintiff,  I  think,  seems  to  have  entertained 
some  such  idea,  for  when  asked  by  Tracey  what  he  wanted  for 
right  of  way,  he  replied,  as  appears  by  his  own  evidence,  "  that 
the  farm  was  so  cut  up  that  he  did  not  see  how  he  could  have 
anything  handy."  The  evidence  shows  that  the  defendants' 
intention  was  to  cross  this  depression  in  the  land  at  first  by 
trestle  work,  with  a  bridge  on  it  across  a  little  stream  which  ran 
there  through  the  lot,  as  a  temporary  expedient,  such  trestle 
work  to  be  replaced  at  some  subsequent  time  when  the  defend- 
ants should  be  better  able  to  afford  the  expense,  by  a  solid 
embankment,  with  a  culvert  in  it  sufficiently  large  for  the  waters 
of  the  little  stream  to  pass  through  it.  That  a  trestle  work  was 
the  mode  designed  to  be  adopted  in  the  first  instance  Tracey 
knew,  as  probably  also  did  the  plaintiff.  Boughner,  who  is  the 
witness  to  the  agreement  subsequently  signed  by  the  plaintiff, 
says  that  he  was  present  when  the  plaintiff  and  Tracey  were 
negotiating  about  the  price  to  be  paid  to  the  plaintiff,  and  that 
Tracey  suggested  that  there  would  be  a  good  chance  for  an 
under  crossing  on  the  banks  of  the  creek.  Tracey  himself, 
while  he  swears  that  he  had  no  authority  to  agree,  and  that  he 
never  did  agree  with  the  plaintiff  that  he  should  have  a  perma- 
nent under  crossing,  admits  that  he  did  say  that  there  was  a 
chance  for  the  plaintiff  to  pass  under  the  bridge,  and  that  he 
also  said  that  the  law  gave  all  necessary  crossings,  and  that 
plaintiff  would  get  all  necessary  crossings.     He  admits  also  that 

he  entered  in  his  private  memorandum  book  the 
^**V"ith***'  words :  "  Settled  with  Clouse  he  can  have  one  pass 
piiiliiitiff.         under  bridge,**  which  he  says  he  so  entered  because, 

knowing  of  the  trestle  work  intended  to  be  con- 
structed, he  knew  there  was  a  chance  for  a  pass  under  the 
bridge ;  and  he  swears  that  he  had  nothing  to  do  with  the 
crossing  business  except  upon  three  or  four  occasions  for  which 
he  received  special  instructions  from  Mr.  Courtwright,  who 
appears  to  have  been  a  contractor  for  building  the  road.     He 
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never  received  any  instructions  from  the  board  of  directors,  nor 
from  any  one  but  Mr.  Courtwright.  In  the  view  which  I  take, 
nothing  turns  upon  any  contradiction  there  may  be  in  the  evi- 
dence of  the  witnesses  or  any  of  them.  In  the  actual  facts 
which  occurred,  there  does  not  appear  to  be  much  substantial 
diflFerence ;  it  was  in  the  view  which  each  took  of  what  did  take 
place  that  the  difference  exists.  Tracey's  view  of  the  question 
of  crossings,  it  appears  to  have  been,  that  this  was  a 
subject  with  which  he,  as  agent  merely  for  acquiring  V*JJJ!!|^*^ 
right  of  way,  had  nothing  to  do ;  that  the  law  would  Ji^ion?* 
grive  the  plaintiff  all  necessary  crossings ;  and  I  can 
well  understand  that  in  pointing  out  that  by  reason  of  the 
trestle  work  which  was  intended  to  be  put  up,  the  plaintiff  might 
get,  or  have  an  opportunity  to  get,  the  under  crossing  he  wanted 
to  have,  he  never  contemplated  by  this  suggestion,  or  by  any- 
thing  he  said,  or  by  the  memorandum  entered  in  his  book,  that 
he  should  be  understood  as  making,  or  as  having  made,  any 
contract  on  behalf  of  the  defendants  that  the  plaintiff  should 
have  such  a  crossing,  or  that  he  was  imposing  any  obligation 
upon  the  defendants  to  give  it.  In  the  view  which  I  take,  the 
case  may  be  determined  upon  what  appears  to  me  to  be  the 
true  construction  of  the  result  of  the  evidence  as  given  by  the 
plaintiff  himself. 

In  his  letter  of  the  i8th  July,  1882,  to  the  chief  engineer  of 
the  defendants'  company,  he  says  that  his  original  demand  was 
$1000  for  right  of  way  and  damages.  I  take  this  sum  to  be 
more  accurate  than  the  sum  of  $1200,  which  the 
plaintiff  on  his  examination  in  chief  in  the  cause  ETideneeKiTeB 
states  to  be  the  amount  he  first  demanded  when,  as  bjpUintur. 
he  says,  his  farm  was  so  cut  up  that  he  did  not  see 
how  he  could  have  anything  handy.  It  was  then,  according  to 
plaintiff's  evidence,  that  Tracey  suggested  that  plaintiff  could 
have  this  under  crossing.  Plaintiff  says  that  he  suggested  that 
he  should  have  some  writing  to  that  effect,  but  that  Tracey 
said  there  was  no  need  of  it,  that  the  law  provided  that  people 
should  have  such  crossings  as  were  necessary  to  cross  their  farms, 
and  that  Mr.  Boughner  lived  handy  and  would  see  that  plain- 
tiff  should  get  it  all  right ;  before  finally  closing  with  Tracey, 
the  plaintiff  consulted  his  lawyer,  a  Mr.  Buncombe,  who  also 
told  him  that  it  was  not  necessary  to  have  an  agreement  about 
crossings  in  writing,  and  that  he  would  get  them  all  right ;  that 
the  law  would  give  the  crossings ;  that  the  statute  provided  for 
it. 

That  the  plaintiff  consulted  Mr.  Buncombe   with   a  view  to 

govern  his  conduct  in  negotiating  with  Tracey  for  the  land  taken 

there  can  be  no  doubt  upon  the  plaintiff's  own  evidence ;  and 

Mr.  Buncombe  advised  him  that  there  was  no  necessity  for  any 

85  A.  &  E.  R.  R.  Cas.— 30 
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writing  as  to  crossings,  for  that  the  law  would  give  them.  This 
appears  to  have  been  the  general  opinion.  Tracey  admits  that 
he  was  of  that  opinion  also,  and  that  he  so  expressed  himself. 
So  advised,  the  plaintiff  finally  entered  into  an  agreement  with 
Tracey  bearing  date  the  23d  of  January,  1871,  which  was  signed 
by  the  plaintiff,  whereby  he  agreed  to  convey  to  the  defendants, 
by  a  proper  deed  with  bar  of  dower,  so  much  of  lots  10  &  1 1 
in  the  8th  concession  of  the  Township  of  Townsend,  in  the 
County  of  Norfolk  as  is  taken  by  the  company  for  its  line  of 
railway  containing  y-f^  acres  for  the  sum  of  $650  to  be  paid 
within  30  days  of  the  date  of  the  said  agreement,  being  for  price 
of  land  $54a75,  and  for  price  of  damages  $109.25,  and  the  plain- 
tiff thereby  granted  leave  to  the  defendants  to  take  possession  at 
once  for  the  purpose  of  prosecuting  the  work  of  grading. 

Now,  the  true  inference  to  be  drawn  from  the  above  is  that 

the  plaintiff  being  advised  by  his  counsel  that  there 
•noB^  b*""'"  ^^^  ^^  necessity  for  any  writing  relating  to  crossings, 
4imini.  ^nd   that   the   law  sufficiently  made  provision    for 

them,  deducted  from  the  amount  which  he  origi- 
nally asked,  upon  the  assumption  that  he  was  not  to  have  the 
particular  under  crossing  in  question,  the  sum  of  $350  intend- 
ing to  rest  upon  his  legal  rights  to  secure  him  the  crossings  he 
required.  The  plaintiff  very  probably  considered  that  what 
Tracey  had  said  constituted  a  sufficient  location  for  an  under 
crossing,  or  he  may  have  thought,  under  the  legal  opinion  he 
had  taken,  that  he  had  the  right  to  locate  his  farm  crossings, 
but  it  is  clear,  I  think,  that  he  relied  upon  the  law  to  secure 
them  to  him  and  not  upon  any  contract  made  with  the  defend- 
ants through  Tracey  as  their  agent,  and  he  concluded  his  bar- 
gain for  right  of  way  and  damages,  which  was  reduced  to  writ- 
ing and  signed  by  him  as  a  transaction  wholly  independent  of 
all  consideration  of  farm  crossings  and  his  rights  thereto  what- 
ever they  might  be  under  the  statute ;  and  upon  the  i6th 
March  following,  he  executed  a  deed  whereby,  in  consideration 
of  $662  then  paid  to  him,  he  granted  and  confirmed  to  the  de- 
fendants, their  successors  and  assigns  forever,  the  lands  taken 
for  their  railway.  Under  these  circumstances  the  plaintiff  can- 
not, in  my  opinion,  be  now  heard  to  say  that  he  executed  this 
deed  upon  condition  of  his  having  a  permanent  under  crossing' 
at  the  place  in  question  or  elsewhere;  or  even  that  a  verbal 
agreement  that  he  should  have  it  constituted  part  of  the  con- 
sideration for  his  executing  the  deed  granting  the  land  for  the 
railway — the  two  things  constitute  quite  distinct  transactions 
and  were  understood  so  to  be — the  one  relating  to  the  land  re- 
quired for  the  railway  which  was  complete  for  the  consideration 
stated  in  the  agreement,  and  the  other  relating  to  crossings  of 
the  railway  on  the  plaintiff's   farm,  as  to  which  the  plaintiff 
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relied  upon  the  law  to  secure  them  to  him  wholly  apart  from, 
and  independently  of,  the  agreement  for  the  land.  The  plain- 
tiff's case  cannot  either,  in  my  opinion,  be  rested  upon  the  al- 
legation that  the  plaintiff  was  prevented  by  any  fraud  of  the 
defendants,  acting  through  their  agent,  from  having  an  agree- 
ment verbally  complete  reduced  to  writing  and  signed,  nor 
upon  the  contention  that  a  verbal  agreement  was  entered  into 
which  should  be  enforced  against  the  defendants  upon  the 
ground  that  the  plaintiff,  upon  the  faith  of  the  defendants  per- 
forming their  part,  had  faithfully  performed  his  part  of  the 
same  agreement.  The  plaintiff's  legal  and  equitable  right,  if 
he  has  any,  as  to  his  under  crossing  cannot  under  the  circum- 
stances appearing  in  evidence  be  rested  upon  contract,  but  must 
be  determined  upon  view  of  the  statute  law  in  vir-  puutiiTs 
tue  of  which  alone  the  defendants  acquired  the  right  right  deur^ 
of  interfering  in  any  manner  with  the  plaintiff's  ^J^f^SJ^te 
property.  What  those  rights  are  involves  the  neces-  -AvthoritiM 
sity  of  reviewing  the  decision  of  the  Court  of  Com-  '•▼^•''•^ 
mon  Pleas  for  Ontario  in  Brown  v,  Toronto  and  Nipissing  R. 
Co.,  26  U.  C.  C.  P.  206;  I  was  a  party  to  that  judgment,  but  I 
must  confess  that  on  further  consideration  I  do  not  think  it  can 
be  supported.  I  do  not  think  that  the  substitution  of  the  word 
^*  at"  in  section  13  of  chapter  66  of  the  Consolidated  Statutes 
of  Canada,  for  the  word  "and,"  which  was  the  word  used  in 
section  13  of  ch.  51  of  14  and  15  Vic,  makes  any  difference  in 
the  construction  of  the  section.  In  view  of  the  identity  of  the 
language  of  the  statute  of  the  State  of  New  York,  of  1850, 
ch.  140,  sec.  44,  there  cannot,  I  think,  be  a  doubt  that  sec.  13 
of  our  statute,  14  and  15  Vic.  ch.  51,  was  taken  from  the  statute 
of  the  State  of  New  York.  So,  in  like  manner,  I  think  that 
our  amended  section  13,  as  consolidated  in  chapter  66  of  the 
Consolidated  Statutes,  was  taken  from  the  statutes  of  the  State 
of  New  York  of  1854,  ch.  282,  sec.  8,  substituting  the  word 
"at"  for  "and."  In  the  courts  of  the  State  of  New  York  this 
amendment  has  not  been  considered  to  make  any  difference  in 
the  construction,  and  that  it  should  not  is,  I  think,  the  right 
conclusion.  The  amendment,  indeed,  appears  to  me  to  have 
been  to  make  the  section  more  perfect  than  it  originally  was, 
and  to  express  what  was  intended  but  was  omitted  in  the  sec- 
tion as  it  was.  The  word  "  and"  being,  by  inadvertence  as  I 
think,  used  instead  of  "  at,"  the  section  failed  to  express  where 
the  "  openings,  gates,  or  bars  in  the  fences"  were  to  be.  The 
section  ran  thus  : — 

"  Fences  shall  be  erected  and  maintained  on  each  side  of  the 
railway  of  the  height  and  strength  of  an  ordinary  division  fence, 
with  openings  or  gates  or  bars  therein,  and  farm  crossings  for 
the  use  of  the  proprietors  of  the  lands  adjoining  the  railway." 


^ 
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Now  it  will  be  observed  that  this  sentence  fails  to  express  where 
the  **  openings  or  gates  or  bars"  were  to  be ;  they  were  to  be,  in 
the  fences,  but  in  what  part  is  not  said,  and  yet  it  cannot  be 
doubted  that  they  were  intended  to  be  **  at  the  farm  crossings  of 
the  road  for  the  use  of  the  proprietors  of  the  lands  adjoining  the 
railway."  The  substitution  of  "  at"  in  the  Consolidated  Statutes 
for  "  and  "  precisely  expresses  this  intention.  The  statute  so 
amended  is,  in  my  opinion,  to  be  construed  as  regarding  "  farm 
crossings"  to  be  a  necessary  convenience  for  the  use  of  the  pro- 
prietors of  the  lands  adjoining  the  railway  when  one  part  of  a 
man's  property  is  separated  from  the  residue  by  the  railway  and 
to  which  necessary  convenience  such  proprietor  is  entitled  as 
of  right,  unless  it  shall  appear  that  he  has  released  and  aban- 
doned his  right  upon  receiving  compensation  from  the  railway 
company  in  consideration  of  their  depriving  him  of  such  neces- 
sary convenience.  A  railway  may  be  so  run  across  a  man's 
property  as  to  separate  only  a  small  angle  from  the  rest  of  his 

farm ;  in  such  a  case  a  farm  crossing  might  not  be 
whei  ikni  necessary ;  but  when  a  substantial  part  of  a  farm  is 
JIJJJJJJjJJ^^"*     separated  by  a  railway  from  another  substantial  part, 

or  a  man's  house  is  separated  from  his  barn  or  sta- 
bles or  the  like,  then  farm  crossings  constitute  such  a  necessary 
requisite  to  the  beneficial  enjoyment  of  his  property  by  the  owner 
that  no  man  can  be  deprived  of  them  otherwise  than  by  an  in- 
strument to  that  effect  voluntarily  executed  by  him  or  upon  re- 
ceipt of  compensation  adjudged  to  him  by  process  of  law,  and  the 
ordinary  courts  of  the  country  are  the  courts  wherein  all  differ- 
ences between  parties  as  to  the  nature,  location  and  number  of  the 

crossings  they  are  entitled  to  have,  and  all  other  mat- 
^iJjJjJI*****®'  ters  incidentally  arising  are  to  be  adjudicated  upon 

and  determined.  These  courts  having  jurisdiction  to 
compel  the  construction  of  all  such  crossings  as  can  be  reasonably 
required  have  jurisdiction  over  every  matter  incidentally  arising, 
and  can,  therefore,  award  pecuniary  compensation  also,  if  it 
should  appear  to  be  more  reasonable  that  the  land -owner 
should  be  supplied  with  a  less  convenient  crossing,  with  pecu- 
niary  compensation  for  difference  in  convenience,  than  that  the 
railway  company  should  be  compelled  specifically  to  give  a 
more  convenient  .crossing,  as,  for  example,  an  under  crossing, 
which,  although  it  would  afford  the  utmost  amount  of  conveni- 
ence, could  be  constructed  only  at  a  co^t  altogether  dispropor- 
tionate to  the  value  of  the  farm  upon  which  it  was  desired  to 
be  constructed,  or  disproportionate  to  the  convenience  which, 
when  constructed,  it  would  afford.  The  interests  of  both  par- 
ties must  in  all  cases  be  equitably  consulted.  It  would  be  quite 
unjust  to  compel  a  railway  company  to  construct  an  under 
crossing   through  an    embankment,  the  cost   of    constructing 
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which  would  be  quite  disproportionate  to  the  value  of  the  land 
separated  or  in  excess  of  fair  compensation  for  the  injury  the 
farmer  might  sustain  from  his  not  having  such  particular  cross- 
ing, if  a  reasonably  convenient  crossing  through  it  may  be  less 
convenient  can  be  given  elsewhere.     The  court,  no  doubt,  has 
the  power,  in  a  proper  case,  to  compel  by  its  decree  a  railway 
company  to  construct  an  under  crossing,  instead  of  rendering 
satisfaction  in  damages  to  the  farmer  for  his  not  having  such  a 
crossing,  and  this  power  and  jurisdiction  is  founded  not  upon 
any  contract,  but  is  an  inherent  power  in  the  court,  arising  of 
necessity   to   enable   it    to   do    justice    between    the    parties. 
Whether  the  court  shall  or  not  exercise  this  jurisdiction  is  quite 
discretionary  with  it  in  view  of  the  circumstances  of  each  par- 
ticular   case.     The    defendants,  by   giving    to    the  puuturmot 
plaintiff  for  the  period  of  eleven  years,  permission  to  enttued  to 
cross  the  railway  under  the  trestle  work  which  was  «*•'««»»- 
but  a  temporary  construction,  have  not,  I  think,  be- 
come  absolutely  bound  to  give  to  the  plaintiff  an  under  crossing 
through  a  permanent  embankment  substituted  now  for  the  tres- 
tle work ;  the  question,  however,  of  what  would  be  reasonably 
sufficient  crossings  is  still  open  to  the  court  which  is  bound  to 
weigh  in  an  equal  scale  the   interests   of  both   parties.     The 
learned  judge  who  tried  this  case  has  expressed  the  opinion 
that  from  the  nature  of  the  ground  the  under  crossing 
claimed  is  of  such  importance  to  the  plaintiff  that  ^^"J^** 
adequate  compensation  cannot  be  given  to  him  in 
damages.     I   must   say  that    I  fail  to  see  the  evidence  upon 
which  this  opinion  is  founded,  and  I  cannot  well  see  how  it  can 
be  supported  in  the  presence  of  the  evidence  of  the  plaintiff 
himself,  who  seems  to  have  valued  the  want  of  it  at  $350,  the 
amount  by  which  he  reduced  his  claim,  which  was  for  $1000, 
when  he  was  under  the  impression  that  he  could  not  have  this 
under  crossing,  to  $650  when  he  understood  that  he  could  have 
it,  thus,  in  effect,  signifying  hi^  own  estimate  of  the  injury  the 
want  of  the  under  crossing  would  do  to  him  to  be  $350.     Now, 
the  evidence  shows  that  the  cost  to  the  defendants  of  the  cross- 
ing  under  the  permanent   embankment  proposed  to  be  con- 
structed would  be  from  $2500  to  $3000,  a  sum  of  ^oitofwder 
money  so  disproportionate  to  the  plaintiff's  own  esti-  crouinf  din- 
mate  of  the  amount  he  should  have  received  on  the  proponionat* 
supposition  that  he  was  not  to  have  it  (and  I  cannot  JSj^^**^* 
but  think  also  to  the  value  of  this  little  farm  of  the 
plaintiff's,  consisting  only  of  50  acres)  that  I  do  not  think  a  case 
is  made  which  justifies  the  decree  which  was  made  in  the  court 
of  first  instance.     The  defendants,  it  is  admitted,  have  already 
supplied  one  surface  crossing  upon  this  little  farm  ;  if  another, 
or  more,  is  or  are  reasonably  necessary  for  the  convenient  enjoy- 
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ment  of  his  farm  by  the  plaintiff  he  is  entitled  to  them,  and  he 
is  entitled  to  have  that  question  inquired  into  and  determined 
by  the  court  in  this  action,  which  is  so  framed  that  the  court 
can  award  whatever  relief  the  plaintiff  may  be  entitled  to  and 
the  nature  of  the  case  may  require.  The  coiftt  is  by  the  suit  in 
possession  of  the  whole  case,  and  in  the  suit  the  rights  of  the 
parties  must  be  conclusively  determined,  instead  of  remitting- 
the  case  to  the  arbitrators  to  award  compensation,  the  course 
which  is  directed  by  the  decree  as  varied  by  the  court  of  appeal 
for  Ontario. 

The  opinion  which  I  have  above  expressed  is  founded  upon^ 
and  is  supported  by,  decisions  of  the  court  of  appeals  for  the 
State  of  New  York,  in  cases  upon  statutes  similarly 
ciJmJ*'^  worded  and  which  (concurring  as  I  do  in  their 
soundness)  I  do  not  hesitate  to  adopt.  The  cases  I 
refer  to  are  Wademan  v,  Albany  &  Susquehanna  R.  Co.  5 1  N. 
Y.  570;  Qarke  v,  Rochester,  Lockport  &  N.  F.  R.  Co.,  18  Barb. 
350;  Smith  V,  N.  Y.  &  Oswego  R.  Co.,  63  N.  Y.  61 ;  Jones  v. 
Sleighman,  81  N.  Y.  194 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  236. 

The  result  at  which  I  have  arrived  is  that  the  decree  of  the 
Dww«.  court  of  first  instance  should  be  varied  as  follows : 

Declare  that  the  plaintiff  is  entitled  to  have  constructed  and 
maintained  for  him  by  the  defendants  all  farm  crossings  reason- 
ably required,  as  necessary  for  the  beneficial  enjoyment  of  the 
lands  separated  by  the  defendant's  railway  as  it  passes  through 
his  farm  of  50  acres  in  the  pleadings  mentioned.  Refer  it  ta 
the  master  to  inquire  and  report  whether  the  one  surface  cross- 
ing already  supplied  by  the  defendants  is  reasonably  sufficient 
for  the  enjoyment  of  his  farm  by  the  plaintiff,  and  if  not  in  his 
opinion  so  reasonably  sufficient  then  and  in  that  case  he  is  to 
inquire  and  report  how  many  crossings,  and  where  situate  the 
defendants  are  willing  to  supply,  or  it  would  be  reasonable  ta 
require  that  they  should  supply. 

Dissolve  the  interlocutory  injunction  ;  reserve  all  further  con- 
sideration with  costs. 

Allow  the  appeal  of  the  defendants,  the  railway  company,  and 
dismiss  the  cross-appeal  of  the  plaintiff  with  costs. 

Appeal  allowed  and  cross-appeal  dismissed  with  costs. 

Kingsmill,  Cattenach  &  Symons  for  appellants. 

Tisdale  &  Robb  for  respondents. 

Farm  Crossings. — See,  ante.  Gulf,  C.  &  S.  F.  R.  Co.  v,  Rowland,  289,  and 
note,  2^2,  post,  Canada  Southern  R.  Co.  v,  Erwin,  next  case. 
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Canada  Southern  R.  Co. 

V, 

Erwin. 

(13  Can,  S.  C.  Rep.  162.) 

Farm-crossing— Agreement  for  Cattle-pass — Construction — Substitution 
of  Embankments — In  negotiating  for  the  sale  of  lands  taken  by  the  Canada 
Southern  R.  Co.  for  the  purposes  of  their  railway,  the  agent  of  the  com- 
pany signed  a  written  agreement  with  the  owner*  which  contained  a  clause 
to  the  effect  that  such  owner  should  "  have  liberty  to  remove  for  his  own 
use  all  buildings  on  the  said  right  of  way ;  and  that,  in  the  dvent  of  their 
being  constructed  on  the  same  lot  a  trestle  bridge  of  sufficient  height  to 
allow  the  passage  of  cattle  the  company  will  so  construct  their  fence  to 
each  side  thereof  as  not  to  impede  the  passage  thereunder/'  Held,  revers- 
ing the  judgment  of  the  court  below,  Kitchie,  C.J.,  dissenting,  that  under 
this  agreement  the  only  obligation  on  the  country  was  to  maintain  a  cattle- 
pass  so  long  as  the  trestle  bridge  was  in  existence  and  did  not  prevent 
them  from  discontinuin|;  the  use  of  such  bridge  and  substituting  a  solid 
embankment  therefor  without  providing  a  pass  under  such  embankment. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for  Ontario, 
varying  a  decree  of  Mr.  Justice  Ferguson  in  the  Chancery- 
Division  of  the  High  Court  of  Justice. 

The  facts  of  the  case  are  similar  to  those  of  the  Canada 
Southern  v.  Clouse,  and  will  be  found  set  out  in  the  reports  of 
both  cases  in  the  courts  below  and  in  the  judgment  of  Mr.  Jus- 
tice Gwjmne. 

This  appeal  was  heard  at  the  same  time  as  the  appeal  in 
Clouse's  case,  the  same  counsel  appearing  for  the  parties  respec- 
tively. 

Present:  Sir  W.  J.  Ritchie,  C.J,,  and  Foumier,  Henry,  Tas- 
chereau,  and  Gwynne,  JJ. 

Kingsmilly  Catanach,  and  SyntonSj  solicitors  for  appellant. 

Tisdale  &  Robby  solicitors  for  respondent. 

Sir  W.  J.  Ritchie,  C.J. — I  agree  with  Mr.  Justice  Patterson, 
that  the  right  of  the  plaintiff  is  to  have  the  state  of  things 
which  has  existed  for  the  last  ten  years  maintained,  unless  and 
until  the  company  shall  proceed  under  the  statute  to  acquire  a 
right  to  do  what  they  now  propose  to  do. 

I  am  of  opinion  that  the  appeal  should  be  dismissed. 

Gwynne,  J.— This  case  differs  from  that  of  Clouse  against 
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the  same  defendants  {ante,  p.  )  in  this  that  an  agreement  was 
reduced  to  writing  by  the  solicitor  of  the  company, 
tiT^'^irhitur  ^^^^^  ^^  witnessed  by  him  and  signed  by  Mr. 
airdefemdMt.  Tracey  at  the  time  that  Smith,  the  then  owner  of 
the  land  of  which  the  plaintiff  is  now  proprietor, 
executed  a  deed  granting  to  the  defendants  the  land  taken  for 
their  railway  on  lot  No.  I2  in  the  9th  concession  of  Townsend. 
This  agreement  is  as  follows : 

"  The  Canada  Southern  R.  Co.,  by  John  Avery  Tracey,  their 
duly  constituted  agent  for  the  purchase  of  right  of  way,  do 
hereby  agree  with  James  H.  Smith,  the  owner  of  lot  twelve  in 
the  ninth  concession  of  Townsend,  his  heirs  and  assigns,  as  fol- 
lows: 

"  The  said  Smith  having  sold  to  the  said  company  the  right 
of  way  over  lot  number  twelve  in  the  ninth  concession  of  the 
Township  of  Townsend,  containing  four  acres  and  seventeen 
hundredths  of  an  acre,  at  and  for  the  price  of  one  thousand  six 
hundred  and  fifty  dollars,  and  having  given  a  conveyance  to  the 
said  company  for  the  same,  it  is  hereby,  notwithstanding  such 
conveyance,  agreed  between  the  said  parties  that  for  the  period 
of  five  years  from  the  date  of  this  agreement  the  said  Smith, 
his  heirs  and  assigns,  shall  have  possession,  undisturbed  by  the 
said  railway  company,  of  the  woodshed,  and  ground  on  which  it 
is  erected,  at  the  rear  of  his  house  and  on  the  right  of  way  so 
conveyed  ;  and  the  fence  of  the  said  railway  shall  be  so  con- 
structed as  to  leave  a  passage  of  at  least  five  feet  wide  for  the 
use  of  the  said  Smith,  his  heirs  and  assigns,  between  the  said 
woodshed  and  the  railway  fence ;  and  the  said  fence  shall  run 
from  a  point  five  feet  south  of  the  southeasterly  corner  of  the 
said  woodshed,  in  a  straight  line,  to  the  southeasterly  corner  of 
a  barn  now  standing  on  the  fence  line  of  the  said  railway,  and 
shall  so  remain  during  the  space  of  five  years  as  aforesaid ;  and 
it  is  hereby  agreed  that  the  said  company  shall  give  such  fur- 
ther assurance  as  may  be  deemed  necessary  to  carry  out  this 
agreement,  which  is  hereby  declared  part  of  the  consideration 
for  the  said  conveyance.     Dated,  September  26,  1871." 

This  instrument  was  signed  by  Tracey  and  witnessed  by  Mr. 
Kingsmill,  the  solicitor  of  the  company.  When  the  agreement 
was  produced.  Smith  objected  to  it  as  insufficient  in  not  provid- 
ing for  a  cattle-pass  and  other  things  which  he  insisted  had 
been  agreed  upon.  Accordingly,  Mr.  Kingsmill  wrote  on  the 
back  of  the  said  agreement  a  further  clause,  which  was  also  signed 
by  Tracey  and  witnessed  by  Mr.  Kingsmill,  which  is  as  follows : 

"  It  is  further  agreed,  and  it  is  to  be  taken  as  part  of  the 
within  agreement,  that  the  within-named  Smith  shall  have  lib- 
erty to  remove  for  his  own  use  all  buildings  on  the  said  right  of 
way ;  and  it  is  also  further  agreed  that,  in  the  event  of  there  being 
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constructed  on  the  said  lot  a  trestle  bridge  of  sufficient  height 
to  allow  of  the  passage  of  cattle,  the  said  company  will  so  con- 
struct their  fence  on  each  side  thereof  as  not  to  impede  the  pas- 
sage thereunder.     Dated,  September  26,  1871." 

No  case  for  the  reformation  of  this  agreement  so  as  to  make 
it  an  agreement  for  a  perpetual  cattle-pass  under  the 
railway  at  the  place  in  question,  whatever  might  be  ^^^"JJ^ 
the  character  of  the  superstructure,  has  been  estab-  «*cattie  pmi." 
lished  in  evidence.  The  plaintiff's  right,  therefore, 
to  recover  in  this  suit  must  depend  upon  the  construction  of  the 
agreement  as  it  stands.  The  parties  to  the  agreement  must  be 
regarded  as  being  the  best  judges  of  what  it  was  they  were 
intending  to  provide  for.  Now,  it  is  to  be  observed  that  the 
pass  spoken  of  in  the  agreement  is  not  a  "  farm-crossing,** 
which,  as  I  have  already  said  in  Clouse's  case,  is,  in  my  opinion, 
a  convenience  which,  unless  a  proprietor  of  lands  severed  by  a 
railway  accepts  pecuniary  compensation  for  being  deprived  of, 
or  voluntarily  releases  his  right  thereto,  is  a  necessity  for  the 
use  and  enjoyment  of  the  severed  lands  which  the  law  provides 
for  apart  from  any  contract.  The  language  of  the  agreement  is 
that— 

"In  the  event  of  there  being  constructed  a  trestle  bridge  of 
sufficient  height  to  allow  of  the  passage  of  cattle,  the  company 
will  so  construct  their  fences  on  each  side  as  not  to  impede  the 
passage  thereunder.** 

All  that  such  language  can  be  construed  as  providing  for  is  a 
passage  for  cattle  only,  and  that  conditional  upon  there  being  a 
trestle  bridge  of  sufficient  height  to  permit  of  such  a  passage. 
This  agreement  sp  conditioned  cannot  be  construed  as  depriv- 
ing the  company  of  the  right  to  discontinue  the  trestle  bridge, 
which  was  erected  as  a  temporary  structure,  and  to  construct  an 
embankment  in  its  stead  unless  they  shall  construct  a  cattle-pass 
in  the  embankment.  The  agreement  does  not  contemplate  that 
there  should  be  protided  a  cattle-pass  under  an  embankment. 
As,  then,  the  "  cattle-pass  **  can  only  be  claimed  under  the  writ- 
ten agreement,  the  obligation  of  the  company,  which  is  to  con- 
struct their  fences  so  as  not  to  impede  the  passage  of  cattle 
under  a  trestle  bridge  if  such  be  erected  of  sufficient  height  so 
as  to  permit  of  the  passage  of  cattle  under  it,  cannot  have  any 
binding  effect  if  and  when  the  trestle  bridge  shall  no  longer  ex- 
ist. The  two  things  are  very  different,  namely,  constructing 
fences  so  as  to  permit  cattle  to  pass  under  a  trestle  bridge,  and 
constructing  an  arch  of  sufficient  dimensions  to  permit  the  pas- 
sage of  cattle  under  an  embankment,  the  cost  of  which  work 
might  be  in  excess  of  the  whole  value  of  the  severed  lands. 
The  plaintiff's  statement  of  claim  in  this  case  should,  in  my 
opinion,  have   been  dismissed  with  costs ;  but  such   dismissal 
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would  not  operate  against  any  claim,  if  any,  which  the  plaintiff 
may  have  under  the  law  for  such  farm-crossings  or  farm-cross- 
ing as  may  be  necessary  for  the  reasonable  enjoyment  of  the 
severed  lands.  The  appeal  of  the  defendants,  therefore,  in  my 
opinion,  in  this  case  should  be  allowed  with  costs,  and  the  state- 
ment of  claim  of  the  plaintiff  be  ordered  to  be  dismissed  in  the. 
court  below,  with  costs. 

Appeal  allowed,  and  cross-appeal  dismissed  with  costs. 

FoURNiER,  Henry,  and  Taschereau,  JJ.,  concurred. 

Parm-croningi. — See,  anta.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Rowland,  286, 
and  note.  292. 

Agreements  for  Farm -crossings. — See  Clouse  v.  Canada  Southern  R.  Co., 
14  Am.  &  Eng.  R.  R.  Cas.  456 ;  Murtdfeldt  v.  New  York,  etc.,  R.  Co.,  25 
lb.  144 ;  Illinois  Cent.  R.  Co.  v.  Millenborg.  26  lb.  1358 ;  Canada  So.  R. 
Co.  V.  Clouse,  ante,  p.  396. 


Wells 

V, 

Northern  R.  Co. 

( 14  OfU,  Rep,  594.) 

Farm  Crossing — Subway — Easement — Prescription! — Where  in  building- 
their  road  the  defendants  left  a  subway  under  a  tre&tle  bridge,  and  the 
evidence  showed  that  the  plaintiff,  the  owner  of  the  land  crossed  by  the 
railway  at  this  point,  had  enjoyed  the  open  and  continuous  user  of  this- 
subway  as  of  right  ever  since  1862,  but  that  the  defendants  were  now 
proceeding  to  fill  it  up,  held,  that  though  the  plaintiff  could  not  prevent 
the  filling  up  of  the  subway,  he  was  entitled  to  damages  for  his  property  in 
the  easement.  * 

Same — Lost  Deed— Uninterrupted  Enjoyment. — The  plaintiff  was  entitled 
to  assume  that  there  was  a  reservation  of  the  subway  in  the  deed  from 
the  original  grantor  of  the  right  of  way  to  the  railway  company,  which 
deed  was  lost,  or  he  was  entitled  to  claim  the  easement  under  the  Prescrip- 
tion Act  from  long  and  uninterrupted  enjoyment  as  of  rig^t. 

This  was  an  action  brought  by  Joseph  Wells,  as  the  owner 
of  a  certain  farm  over  which  the  defendants  had,  in  1854, 
purchased  a  right  of  way  from  Joseph  Gamble,  the  then  owner* 

In  his  statement  of  claim  the  plaintiff  alleged  that  in  construct- 
ing their  railway  the  defendants  built  a  subway  beneath  the- 
same,  on  the  said  lands,  sufficiently  large  to  admit  of  the- 
passage  of  cattle  and  wagons  from  one  portion  to  the  other  for 
the  accommodation  of  the  owner  of  the  farm ;  that  since  the 
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construction  of  the  same,  and  until  the  time  thereinafter 
mentioned,  the  said  subway  had  remained  unobstructed  in  any- 
way, and  had  been  continuously  used  by  the  successive  owners 
of  the  farm  as"  a  means  of  transferring  their  cattle  and  produce 
from  one  portion  of  the  farm  to  the  other ;  that  in  the  month 
of  September,  1886,  the  defendants,  notwithstanding  their  being 
remonstrated  with  and  forbidden  to  do  so  by  the  plaintiff,  built 
up  the  said  subway  with  stone,  leaving  the  plaintiff  no  means 
of  transferring  his  cattle  from  one  portion  of  his  farm  to  the 
other  except  over  the  track  of  the  defendants*  railway ;  and 
the  plaintiff  claimed  damages  for  such  obstruction,  and  to  have 
the  said  subway  reopened. 

The  defendants  pleaded  "  not  guilty  by  statute,**  referring  to 
the  Consolidated  Railway  Act,  1879,  4^  Vic.  c.  9,  sec  27  (D.). 

Ritchie^  Q-C.,  and  R.  Boultbee  for  plaintiff. 

5.  H.  Blakey  Q.C.,  for  defendants. 

Proudfoot,  J. — I  think  the  plaintiff  entitled  to  judgment. 

In  July,  1854,  James  Gamble  sold  to  the  defendants  a  part  of 
lot  75,  in  the  first  concession  of  the  township  of  JCing,  ^^^ 

for  the  construction  of  their  road. 

The  road  was  constructed  in  1858,  and  where  the  road  crossed 
a  depression  in  the  ground  4  trestle  bridge  was  built,  and  a 
subway  left  under  it. 

From  1862  till  a  few  months  before  this  action  was  brought 
the  plaintiff,  and  those  under  whom  he  claims,  enjoyed  the 
undisturbed  use  of  this  subway.  The  defendants  are  filling,  or 
have  filled  up  this  subway  in  order  to  make  a  solid  track  across 
the  depression  in  the  land,  and  refuse  to  make  any  comi>ensation 
for  it  to  the  plaintiff.  The  evidence  clearly  establishes  that  the 
subway,  owing  to  the  formation  of  the  land,  was  of  great,  if  not 
essential,  advantage  to  the  owners  of  the  lot. 

The  plaintiff  asks  for  damages  for  the  obstruction  of  the 
subway,  and  to  have  it  reopened. 

The  defendants  plead  "  not  guilty,**  and  refer  to  The  Consoli- 
dated Railway  Act,  1879,  sec.  27. 

The  deed  from  Gamble  to  the  defendants  has  been  destroyed 
or  lost,  and  evidence  of  its  contents  further  than  as  appears  upon 
the  registry  is  not  attainable,  or  has  not  been  produced.  And 
at  the  time  when  it  was  registered,  it  was  registered  in  the  then 
usual  way  by  a  memorial,  which  only  gives  notice  that  the  land 
mentioned  in  it  was  conveyed,  but  does  not,  nor  was  it  required 
in  a  memorial  that  it  should,  mention  any  condition  or  reserva- 
tion that  might  have  been  contained  in  it.  The  subway  was 
planked  and  kept  in  repair  by  the  workmen  employed  by  the 
defendants ;  and  the  planking  extended  to  some  distance  on 
each  side  of  the  railway  roadbed.    A  gate  was  also  put  up  by 
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these  workmen,  and  both  planking  and  gate  were  renewed  ten 
or  more  years  ago,  by  the  workmen  of  the  defendants.  There 
had  been,  originally,  bars  across  the  subway,  but  at  the  request 
of  the  land-owner  the  carpenter  employed  by  the  defendants 
substituted  a  gate  for  it  The  gate  was  for  the  benefit  of  the 
land-owner. 

On  one  occasion  it  appears  that  the  land-owner  applied  to  the 
**  section  boss  **  of  the  railway  to  make  repairs  to  the  subway, 
which  he  did  not  then  do,  not  because  the  defendants  were  not 
liable  to  repair,  but  because  he  was  then  much  engaged  in  look- 
ing after  his  section,  and  he  asked  the  land-owner  to  do  it  as  he 
had  more  time. 

Since  1862  the  subway  was  in  constant  use  by  the  land- 
owners, daily  as  some  of  the  witnesses  say,  i.e.,  for  a  period  of 
more  than  twenty  years,  without  objection  by  the 
gvbway  em-  defendants ;  and  in  fact  they  must  be  taken  to  have 
iSht.**  *  assented  to  it,  by  the  planking  and  repairing  the  sub- 
way and  making  andmaintaininggatesatthe  request 
of  the  land-owners.  This,  in  my  opinion,  constitutes  an  enjoy- 
ment as  of  right. 

The  use  was  open  and  continuous.  The  "  section  boss"  and 
his  men  passed  daily  over  the  road  at  this  place ;  they  worked 
at  the  subway  itself,  and  any  officer  of  the  railway  travelling 
over  it  in  the  cars  could  have  seen  it.  The  engineer  of  the 
defendants  knew  six  years  ago  that  cattle  passed  through  the 
subway.  The  engineer  says,  in  his  evidence,  that  it  was  the  duty 
of  the  "  section  boss"  with  his  gang  of  men  to  go  over  this 
section  every  day,  and  for  the  last  twenty-five  years  they  must 
have  done  so.  If  necessary  to  affect  the  defendants  with 
knowledge  of  the  subway  and  its  user,  I  think  the  evidence 
sufficiently  proves  it. 

Under  these  circumstances  it  seems  to  me  that  the  plaintiff 
Plaintiff  ^^  entitled  to  assume  that  there  was  a  reservation  of 
eatitied  to  this  subway  in  the  deed  from  Gamble  to  the  defend- 
ciaim  eaae-  ^nts ;  or  he  is  entitled  to  claim  the  easement  under 
"*"*'  the  Prescription  Act  from  long  and  uninterrupted  en- 

joyment as  of  right. 

The  case  of  Clouse  v.  The  Canada  Southern  R.  W.  Co.,  4  O. 
R.  28  (s.  c,  15  Am.  Eng.  R.  R.  Cas.  456),  11  A.  R.  287 ,13  S.  C. 
R.  139  {anief  p — ),  to  which  I  was  referred,  is  so  different  in  its 
facts  that  it  does  not  govern  this.  There  the  deed  was  produced, 
and  contained  no  reservation ;  the  user  was  only  for  about  a 
period  of  ten  years,  and  the  conclusion  the  court  came  to, 
though  not  unanimously,  was,  that  the  plaintiff  intended  to  rely 
only  upon  what  the  law  would  give  him. 

The  plaintiff  cannot  prevent  the  filling  up  of  the  trestle  work, 
but  he  is  entitled  to  damages  for  his  property  in  this  easement. 
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I  understood  the  defendants'  counsel  to  say  that  if  my  decision 
was  against  them,  he  would  not  object  to  the  damages  being 
ascertained  by  the  Master  ;  but  if  I  am  mistaken  in  this,  there 
will  be  an  order  requiring  the  defendants  to  have  the  compensa- 
tion to  be  paid  ascertained  under  the  Railway  Act. 

The  plaintiff  is  entitled   to  costs  to  the  hearing.     The  sub- 
sequent costs,  if  not  disposed  of  by  the  arbitrators,  are  reserved. 

Farm  Crossings. — See,  ante.  Gulf,  C.  &  S.  F.  R.  Co.  v,  Rowland,  286,  and 
note,  292. 
Same — Prescription! — See  Turner  v.  Fitchburg  R.  Co.,nezt  case,  and  note. 


Turner 

V. 

Fitchburg  R.  Co. 

{Massachuutis  Supreme  Judicial  Court ,  January  4, 1888.) 

Crossing — Easement — Acquisition  by  Prescription.— The  proprietor  of 
lands  may  by  open,  adverse,  and  uninterrupted  use  for  more  than  twenty 
years,  acquire  a  right  of  way  by  prescription  over  the  track  of  a  railroaa, 
notwithstanding  the  existence  of  statutes  which  prohibit  under  p)enalty  the 
travelling  upon  or  crossing  of  a  railroad  without  the  consent  of  the  com- 
pany. 

Appeal  from  the  Superior  Court,  Franklin  County. 

Action  to  recover  damages  for  interference  with  plaintiff's 
right  of  way  across  the  railroad  track.  The  defendant  appeals 
from  a  judgment  entered  for  the  plaintiff  by  the  superior  court, 
after  trial  without  a  jury. 

Perkins  &  Lyman  for  plaintiff. 

George  A.  Tarrey  for  defendant. 

Devens,  J. — The  plaintiff,  and  those  under  whom  he  claims, 
have  used  a  right  of  way  "  openly,  adversely,  and  uninterrupt- 
edly **  across  the  road  of  defendant  for  more  than  20 
years  prior  to  the  acts  of  defendant  declared  on.  The  (jawtioB  pr«- 
most  important  question  which  the  parties  have  pre-  ""Jj^rf^^t 
sented  is  whether  a  private  right  of   way  by  pre-  of  war  br  pre- 
scription can  be  acquired  by  an  individual  over  the  Mriptio«. 
location  of  a  railroad  under  the  statutes  as  they  now 
exist.     That  such  a  right  of  way  may  be  acquired  by  reservation, 
by  grant,  or  by  agreement  of  parties  is  well  established.     Gas- 
Light  Co.  V.  Railway  Co.,  14  Allen,  444  ;  Gay  v.  Railroad  Co., 
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141  Mass.  407.  If  such  a  right  might  be  thus  acquired,  there 
would  be  nothing  inconsistent  in  holding  that  it  might  be  ac-t 
quired  by  prescription,  and  that  20  years*  adverse  user  would  be 
evidence  of  a  grant  thereof.  In  Fisher  v.  Railroad  Co.,  135 
Mass.  107,  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  80,  it  was  held  that 
St.  1 861,  c.  100  (Pub.  St.  c.  112,  §  215),  which  in  substance  pro- 
vides that  no  length  of  possession  or  occupancy  of  land  of  a 
railroad  corporation  by  an  abutter  shall  create  a  right  in  such 
land  to  the  abutter,  would  not  prevent  him  from  acquiring  a 
right  to  a  private  way  across  the  railroad  by  a  2oyears'  user 
thereof. 

That  which  the  defendant  urges  as  the  strongest  argument 
against  the  plaintiff's  having  acquired  a  prescriptive  right  to 

cross  the  railroad  track,  is  that,  in  order  to  have  done 
cifoetofKtat-  so,  he  and  his  grantors  must  have  continuously  vio- 
«u  forbiddiBff  lated  sections  195-198,  Pub.  St.  c.  112,  and  that  such 
going  OB  track,  violations  could  confer   no   rights   on   the  violator. 

Section  195,  imposing  a  penalty  on  any  person 
"  knowingly,  without  right,**  walking  or  standing  on  any  railroad 
track,  is  first  found  in  St.  1853,  c.  414,  §  4.  Since  that  time  it 
has  been  decided  that  in  the  case  of  a  public  way  a  right  might 
be  acquired  by  prescription,  although  the  effect  of  this  section  of 
the  statute  was  not  discussed.  Railroad  Co.  v.  Page,  131  Mass. 
391.  There  are  intimations,  also,  since  the  statute  of  1853,  that 
a  private  way  may  be  thus  acquired.  Gay  v.  Railroad  Co.,  141 
Mass.  407;  Wright  v.  Railroad  Co.,  142  Mass.  296,  s.  c.,.i8  Am. 
&  Eng  R.  R.  Cas  652  ;  Deerfield  v.  Railroad  Co.,  144  Mass.  325. 
The  defendant  also  relies  on  Pub.  St,  c.  112,  §  198,  making  it 
penal  to  ride  or  drive  a  horse,  without  consent  of  a  railroad  cor- 
poration, on  its  road.  Its  contention  as  to  both  sections  (i95» 
198)  is  that  rights  cannot  be  acquired  by  prescription  against 
another,  or  his  .property,  by  acts  done  in  violation  of  the  abso- 
lute prohibition  of  a  public  statute  that  such  acts,  where  ex- 
pressly prohibited,  are  illegal  in  their  inception  and  continuance, 
and  cannot  become  lawful  as  against  individual  members  of  the 
public,  however  long  they  may  have  been  exercised.  It  is  urged 
that "  when  the  statute  forbids  anything  to  be  done,  the  right  to 
do  it  is  not  to  be  granted  or  acquired.'*  This  contention,  ap- 
parently drawn  from  the  case  of  Brookline  v.  Mackintosh,  133 
Mass.  225,  is  there  appHed  to  a  claim  of  a  prescriptive  right  to 
defile  a  stream  of  water,  by  pouring  into  it  deleterious  substances 
contrary  to  law,  which  right  it  was  not  in  the  power  of  any.  one 
to  grant.  Such  an  act  for  public  reasons  is  expressly  prohibited 
to  all.  The  argument  has  no  proper  application  where  the  act 
done  is  or  is  not  lawful,  according  as  it  may  have  been  done  by 
right  or  with  the  consent  of  the  party  claiming  to  have  been  in- 
jured, or  as  it  may  have  been  idone  against  right  or  without  such 
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consent.  The  acts  forbrdden  by  sections  195,  198,  are  so  only 
when  done  without  consent,  but  they  could  be  permitted  by  the 
railroad  corporation.  The  right  to  maintain  a  private  crossing 
is  also  one  which  the  railroad  might  grant  and  to  which  it  could 
give  consent.  The  acts  done  in  assertion  of  such  a  right,  or  by 
virtue  of  such  an  alleged  consent,  are  not  to  be  treated  as  origi- 
nally wrongful,  when  they  have  been  continued  over  20  years, 
and  when  the  party  affected  thereby  has  acquiesced  for  that 
length  of  time. 

The  defendant  further  urges  that  it  is  impossible  to  gain  a 
right  of  way  over  a  railroad  in  actual  operation,  as  the  land  of 
the  railroad  would  be  subject  to  the  easement  of  the  p,,^^|i,|- 
plaintiff,  who  might  make  use  of  it  .at  his  own  pleas-  MqairiAg 
ure.  The  case  does  not  require  us  to  define  the  •Mem©nt©?«r 
exact  limits  of  the  right  which  the  plaintiff  has  ac-  '^'">^- 
quired.  But  it  does  not  follow  that  even  if  he  has  an  easement, 
it  is  not  one  which  he  is  compelled  to  exercise,  subject  to  the 
superior  right  of  the  railroad  corporation  to  run  its  trains  as  it 
may  determine  to  be  proper  for  the  general  business  of  its  road. 
There  certainly  may  be  an  easement  which  will  permit  a  way  to 
be  used  only  at  particular  times  or  seasons,  or  for  particular 
purposes.  As  there  may  be  by  grant  a  right  to  cross  a  railroad 
when  the  trains  of  the  corporation  are  not  passing,  so  such  an 
one  may  be  acquired.  It  is  said  that  the  railroad  has,  under  St. 
1874,  c.  401,  a  right  to  take  lands  for  railroad  purposes;  that 
•*  lands"  includes  rights  of  way,  and  that  if  plaintiff's  rights  are 
interfered  with,  his  remedy  is  by  application  to  the  county  com- 
missioners. This  statute  gives  to  the  railroad  company  a  right 
to  relocate  its  railroad,  and  for  that  purpose,  upon  proper  pro- 
ceedings, to  take  other  lands  than  those  then  occupied  by  it ; 
but  the  case  affords  no  evidence  that  such  proceeding  were  had, 
nor  does  it  appear  that  the  agreed  statement  of  facts  was  in- 
tended to  bring  any  such  question  before  us. 

It  must  be  assumed  that  the  defendant  had  knowledge  of  the 
acts  of  the  plaintiff,  as  they  were  open  and  adverse,  although 
such  knowledge  is  not  stated  in  terms  in  the  state- 
ment  of  facts.     The  statement  also  fails  to  show  ^*^Jyj**J 
precisely  what    the    acts   of    the   defendant    were,  Sefendan" 
although   it    refers  to  them  as  those   declared  on. 
These  are,  as  alleged  in  the  declaration  to  have  been,  the  erec- 
tion of  a  fence   across  the  way  used   by  plaintiff,  filling,  and 
placing  upon  it  stones,  ties,  gravel,  and  iron  rails,  so  as  to  render 
it  impassable  as  a  horseway,  and  practically  so  as  a  footway. 
The  statement  finds  that  the  acts  done  by  defendant  were  done 
**  in  the  construction  and  maintenance  of  its  railroad,  which  it 
was  authorized    by  law   to  construct   and   maintain."     If  the 
meaning  of  this  is  that  the  acts  done  by  defendant  were  done  as 
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a  part  of  the  necessary  repair  of  its  road,  and  were  appropriate 
for  that  purpose,  and  that  interference  with  plaintiff*s  way  was 
necessarily  incidental  to  such  repair,  there  would  be  strong 
ground  to  argue  that  the  plaintiff  had  and  could  acquire  no  right 
which  interfered  with  this,  and  that  such  a  right  of  the  defend- 
ant was  necessarily  superior  to  any  which  plaintiff  could  have 
acquired.  But  an  examination  of  the  whole  facts,  taken  in^  con- 
nection with  the  arguments  submitted,  leads  us  to  the  conclu- 
sion that  the  obstacle  to  the  plaintiff's  way  was  a  permanent  one ; 
that  its  purpose  was  simply  to  deprive  the  plaintiff  of  the  use  of 
the  way ;  and  that  it  was  in  no  other  sense  an  act  done  in  the 
maintenance  of  its  road  by  the  defendant. 

We  have  not  found  it  necessary  to  consider  whether  the  plain 
tiff  was  entitled  to  a  way  by  necessity.    Judgment  affirmed. 

Crossing — Acquiring  Easement  by  Prescriptloni — The  mere  passive  or 
permissive  use  of  a  crossing  not  a  public  highway  does  not  render  the 
company  liable  because  of  its  failure  to  provide  safe  guards,  and  cpve  sig- 
nals at  and  for  such  way  (see  111.  Cent.  R.  Co.  v.  Godfrey,  71  111.  500; 
s.  c,  22  Am.  Rep.  112 ;  Nforrissey  v.  East.  R.  Co.,  126  Mass.  377  ;  s.  c,  30 
Am.  Rep.  686 ;  Nicholson  v.  Erie  R.  Co.,  41  N.  Y.  525),  because  a  mere 
implied  permission  or  license  to  enter  or  pass  over  the  estate  will  not 
create  a  duty  or  impose  an  obligation  on  the  part  of  the  owner  to  provide 
against  the  danger  of  accident.  111.  Cent.  R.  Co.  v.  Godfrey,  71  111.  500; 
s.  c,  22  Am.  Rep.  1x2  ;  Hickey  v,  Boston  &  L.  R.Co.,96  Mass.  (16  Allen) 
429;  Sweeny  v.  Old  Colony  R.  Co.,  92  Mass.  (10  Allen)  373  ;  Gillis  v.  Pa. 
R.  Co.,  59  Pa.  St.  129;  Phila.  &  R.  R.  Co.  v.  Hummel,  44  Pa.  St.  375 ;  yet 
where  a  crossing  has  been  commonly  and  notoriously  used  by  the  public 
for  many  years  as  a  public  crossing,  and  without  let,  or  hindrance  from  the 
company,  those  who  use  it  are  not  trespassers.  Philadelphia  &  R.  R.  Co.  v, 
Troutman  (Pa.),  6  Am.  &  Eng.  R.  R.  Cas.  117;  and  note,  pp.  123,  126. 
Where  a  railroad  company  knowingly  permits  a  place  in  a  highway  cross- 
ing to  be  used  as  a  crossing  by  the  general  public  for  years,  the  public 
thereby  acquires  an  easement  in  such  crossing,  and  the  company  is  bound 
to  use  reasonable  care  at  such  crossing  and  to  give  the  statutory  notice 
and  warning  of  the  approach  of  trains  (Byrne  v.  N.  Y.  Cent.  &  H.  R.  R. 
Co.,  104  N.  Y.  362  ;  s.  c,  58  Am.  Rep.  512  ;  Barry  v.  N.  Y.  Cent.  &  H.  R.  R. 
Co.,  92  N.  Y.  289 ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  615;  44  Am.  Rep.  377);  and 
exercise  care  similar  to  that  recjuired  at  a  legally  established  public  high- 
way crossing.  Harriman  v.  Pittsbui^h,  C.  &  St.  L.  R.  Co.,  45  Ohio  St. 
II  ;  s.  c,  32  Am.  &  Eng.  R.  R.  Cas.  37  ;  Kelly  v.  Southern  Minn.  R.  Co.,  28 
Minn.  98  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  264 ;  Taylor  v,  Delaware  &  H. 
Canal  Co.  113  Pa.  St.  162  ;  s.  c,  28  Am.  &  Eng.  K.  R.  Cas.  656 ;  57  Am. 
Rep.  446. 

It  is  thought,  however,  that  to  create  an  easement  by  prescription  the 
conduct  of  the  company  must  be  such  as  to  amount  to  an  invitation,  ex- 
pressed or  implied,  to  tne  public  to  use  the  crossing.  Stewart  v.  Pennsyl- 
vania R.  Co.  (Ind.),  14  Am.  &  Eng.  R.  R.  Cas.  679,  note,  681. 

Mere  permission  or  license  to  cross  the  track  is  not  necessarily  an  invi- 
tation (Wright  V,  Boston  &  A.  R.  Co.,  14.2  Mass.  296 ;  s.  c,  28  Am.  &  Eng. 
R.  R.  Cas.  652),  but  the  construction  of  the  crossing  and  its  character  may 
be  such  as  to  constitute  an  invitation.  Stewart  v.  Pa.  R.  Co.  (Ind.),  14 
Am.  &  Eng  R.  R.  Cas.  679;  Wright  v,  Boston  &  A.  R.  Co.,  142  Mass.  296  ; 
s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  652;  Kelly  v.  Southern  Minn.  R.  Co..  28 
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Minn.  98 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  264 ;  Taylor  v,  Delaware  &  H. 
Canal  Co.  1 1%  Pa.  St.  162 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  656 ;  57  Am. 
Rep.  446.    Whether  there  is  an  invitation  either  expressed  or  implied  is 

fenerally  a  question  for  the  jury.     Taylor  z/.  Delaware  &  H.  Canal  Co.  113 
*a.  St.  162 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  656 ;  57  Am.  Rep.  446.  See  Fitch- 
burgh  R.  Co.  V,  Page,  131  Mass.  391 ;  s.  c,  7  Am.  &  Eng  R.  R.  Cas.  86. 

Same — Highway  by  Dedication. — ^At  the  time  of  the  construction  of  a 
railroad,  there  was  a  public  highway  running  east  and  west  at  right  angles  to 
the  line,  and  crossing  the  line  close  to  the  point  where  the  company  erected 
its  depot.  The  road  had  from  time  to  time  been  improved  and  repaired 
by  the  public  authorities,  and  there  was  some  evidence  that  soon  after  the 
railroad  was  built  the  public  laid  some  planking  at  the  crossing  to  facili- 
tate travel.  This  planking  was,  however,  soon  taken  up  by  the  company 
which  put  down  new  plank  crossing,  which  it  maintained  from  that  time 
at  its  own  expense.  The  crossing,  as  laid,  and  the  highway  formed  one 
continuous  line.  The  road  had  been  extensively  travelled  not  only  by  the 
inhabitants  of  the  immediate  vicinity,  but  also  by  the  general  public  of 
the  neighboring  districts ;  and  the  company  never  raised  any  objection 
to  the  use  of  the  crossing.  It  was  shown  that  such  a  crossing  either  there 
or  at  a  point  in  the  immediate  vicinity,  was  necessary  to  accommodate 
business  with  the  defendant  company.  The  railroad  company  contended 
that  the  way  had  been  constructed  K)r  its  own  use,  and  not  for  the  benefit 
of  the  public ;  and  that  there  had  therefore  been  no  dedication  ;  but  it  was 
^M  that  the  facts  that  the  company  had  placed  the  crossing  in  a  line 
with  the  highway  on  each  side  of  the  track,  that  the  use  of  the  crossings 
by  the  public  was  long  permitted  by  the  company  without  objection,  and 
was  not  limited  to  those  living  in  the  immediate  vicinity,  but  was  common 
to  the  general  public  as  a  thoroughfare  of  extensive  districts,  and  that 
a  public  crossing  might  reasonably  have  been  expected  to  exist  in  the 
neighborhood,  were  sufficient  to  establish  the  dedicatian  of  the  road, 
Skjeggerud  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  35  N.  W.  Rep.  572. 


Hanks  v.  Boston  and  Albany  R.  Co. 
Bebman,  Administrator,  v.  BOSTON  AND  Albany  R.  Co. 

{Massachusetts  Supreme  Judicial  Court,  October  19,  1888.) 

Pertonai  Injuries — Crossing — Invitation  to  Public — License. — If  a  person 
attempted  to  cross  the  track  of  a  railroad  company  merely  by  the  license 
or  permission  of  the  company,  and  not  under  circumstances  from  which  an 
inducement  or  invitation  to  persons  having  occasion  to  pass  thereon,  to 
treat  the  same  as  a  highway  and  to  use  it  for  any  lawful  purpose,  can  be 
inferred,  no  recovery  can  be  had  for  negligence  causing  the  death  of  such 
person. 

Same — Personal  Injuries — Invitation  to  Cross  Tracic — Private  Premises. 
— A  railroad  company  by  the  formation  of  a  crossing  may  extend  an  in- 
vitation to  persons  to  use  such  crossing  for  the  pur()ose  of  access  to  the 
premises  of  others  though  not  necessarily  to  any  public  way  beyond. 

85  A.  &  E.  R.  R.  Cas.— 21 
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Same — Province  of  Jury. — Where  it  is  shown  that  a  crossing  &>  feet  in 

length  and  12  feet  in  width,  extending  over  six  raUroad  tsacks»  had  been 
carefully  planked  and  extended  into  the  premises  oi  a  private  firm,  and 
that  it  was  frequently  travelled  for  the  purpose  of  obtaining  access  to  such 
premises,  there  is  sufficient  evidence  to  present  for  the  determination  of 
the  jury  the  question  whether  such  an  inducement  or  invitation  had  been 
held  out  to  the  public  to  use  the  crossing  for  any  lawful  purpose  as  a  per- 
son injured  was  entitled  to  avail  himself  of. 

Same — Contributory  Negligence-rWant  of  Due  Care. — ^The  fact  that  a 
person  was  driving  at  a  trot  as  he  approached  a  track  for  the  purpose  of 
crossing  it,  and  that  he  did  not  avail  himself  of  an  opportunity  for  a  cas- 
ual glance  past  certain  cars  for  the  purpose  of  ascertaming  whether  there 
was  any  train  approaching,  is  not  sufficient  to  cbai^  such  person  with 
want  of  due  care. 

Same — Listening  for  Train. — ^The  fact  that  a  person  injured  while  cross- 
ing a  track  was  not  affirmatively  shown  to  have  listened  for  a  coming 
train  is  not  sufficient  to  preclude  a  recoverv,  when  there  is  evidence  that 
witnesses  standing  in  the  immediate  neighborhood  heard  no  sound  of  an 
approaching  train  until  the  alarm  whistle  was  sounded  upon  the  engineer's 
discovering  the  danger  of  an  accident,  although  the  engineer  may  have 
testified  that  he  rang  the  bell  as  he  approached  the  crossing. 

On  exception  by  defendant  to  judgments  for  the  plaintiffs. 

Actions  to  recover  damages  for  the  death  of  one  Moses^  a 
truckman,  while  driving  across  the  track  of  the  defendant  com- 
pany, and  for  injuries  sustained  by  the  plaintiff.  Hanks  (who  ac- 
companied him)  through  the  negligence  of  the  defendant  com- 
pany's servants.  The  defendant  requested  the  court  to  rule 
that  the  plaintiff  could  not  recover  on  the  ground  that  it  was 
not  shown  that  defendant  invited  or  induced  Moses  to  go  upon 
the  crossing,  and  also  on  the  ground  that  there  was  no  evidence 
that  Moses  exercised  due  care.  The  defendant  excepted  upon 
the  court's  refusal  so  to  do.  Verdicts  in  all  the  cases  were  ren- 
dered for  the  plaintiffs. 

Frank  P.  Goulding  for  defendant. 

W,  S.  B.  Hopkins  and  Joshua  E,  Beeman  for  plaintiffs. 

Devens,  J. — It  will  not  be  controverted  that  the  defendant 
corporation  might  so  conduct  in  regard  to  a  grossing  over  its 
railroad  as  not  merely  to  give  a  tacit  license  or  assent 
Conductor  to  its  use  as  a  crossing  by  the  public,  but  that  the 
duTemenrto  *  circumstanccs  -under  which  such  use  was  permitted 
MecromiBg.  and  enjoyed  might  also  amount  to  an  inducement  or 
invitation  to  persons  having  occasion  to  pass  thereon 
to  treat  the  same  as  a  highway,  and  to  use  it  for  any  lawful  pur- 
pose. Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10  Allen,  368  ;  Mur- 
phy V.  Boston  &  A.  R.  Co.,  133  Mass.  121  ;  O'Connor  z/.  Boston 
&  L.  R.  Co.,  13s  Mass.  358.  If  Moses  attempted  to  cross 
merely  by  license  or  permission  of  defendant,  these  actions 
cannot  be  maintained. 

The  first  question  is  therefore  whether,  upon  the  evidence  in 
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the  case,  the  defendant  had  so  held  out  the  crossing  as  one  to 
be  used  and  enjoyed  by  the  public  that  Moses  may  be  said  to 
have  attempted,  by  its  inducement  or  invitation,  to  use  it. 

There  was  evidence  that  the  crossing,  which  was  carefully 
planked,  had  been  constructed  by  the  defendant.  It  was  80 
feet  in  length  and  12  in  width,  extending  over  6  rail- 
road tracks,  and  led  directly  from  the  freight  yard  of  Bame-rictfc 
defendant  into  the  grounds  of  Whitney  &  Co.  One 
Fisher,  who  had  previously  owned  the  land  of  the  Whitneys, 
had  possessed  a  right  of  way  over  defendant's  railroad,  but  he 
had  deceased  at  the  time  the  way  was  thus  prepared.  It  did 
not  appear  that  at  this  time,  or  that  of  the  injury,  any  person 
had  any  right  of  way  over  the  railroad  except  such,  if  any,  as 
might  be  derived  from  the  license  or  the  invitation  of  the  de- 
fendant. Wheel  tracks  led  from  Brigham  street,  a  town  way 
lying  southerly  of  defendant's  premises  and  the  crossing,  which 
passed  along  the  southerly  side  of  a  milk-shed,  mill,  and  freight 
house  of  defendant,  to  the  south  end  of  the  crossing,  while 
other  wheel  tracks  led  from  a  point  where  Brigham  street  inter- 
sected Cottage  street,  another  town  way  to  the  same  place. 
These  tracks  extended  through  the  open  area  which  surrounded 
the  buildings  of  defendant,  which  area  was  used  as  a  mill  and 
freight  yard.  The  premises  of  the  Whitneys  lay  on  the  north- 
ern side  of  the  railroad,  easterly  and  westerly  of  the  crossing. 
They  were  unenclosed,  but  contained  a  box-factory,  planing- 
mill,  and  lumber-yard.  From  them  a  way  led  over  the  premises 
of  one  T.  H.  Smith,  easterly  to  Main  street,  between  a  straw 
shop  and  bakery  belonging  to  Smith.  This  was  a  private  way 
appurtenant  to  the  Whitney  estate,  but  used  in  common  by  it, 
by  Smith,  the  owners  or  occupants  of  the  straw  shop  and  bakery, 
and  others.  This  way  was  unenclosed,  and  from  i  to  2  rods 
in  width  as  travelled,  and  there  were  other  buildings  than  those 
described  on  the  Smith  estate. 

There  was  evidence  that  teams,  express  wagons,  and  some- 
times lighter  carriages,  to  the  number  of  from  10  to  25  a  day, 
passed  over  the  crossing,  conveying  lumber  and  other  articles  to 
and  from  the  Whitneys*  yard,  flour  to  the  bakery,  coah  paste- 
board, etc.,  to  the  straw  shop,  and  bringing  articles  therefrom ; 
also  depositing  rubbish  behind  the  bakery  and  in  the  swamp 
beyond  the  Whitneys'  land,  and  drawing  wood  therefrom  in  the 
winter.  There  was  also  evidence  that  people  from  out  of  town 
came  that  way  by  the  crossing  to  the  Whitneys*  place ;  "  that 
people  in  town  would  go  both  ways,**  and  **  that  anyone  who 
wanted  to  cross  could  do  so  when  the  road  was  clear  ;'*  and,  in 
the  language  of  one  witness,  "  that  express  wagons,  market 
wagons,  coal  teams,  truck  teams,  wood  and  lumber  teams, — all 
kinds  of  business  teams  and  occasionally  private  teams,** — went 
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across  there.  Upon  the  part  of  defendant,  it  appears  that  the 
crossing  was  sometimes  obstructed  by  cars  kept  on  the  track 
nearest  the  Whitneys*,  which  were  moved,  however,  when  they 
requested. 

Upon  this  evidence  a  case  was  presented  to  be  decided  by  the 
jury,  whether  such  an  inducement  or  invitation  had  been  held 

out  to  the  public  to  use  this  crossing  for  any  lawful 
SAme-Mitkod  purpose  of  which  Moses  was  entitled  to  avail  him- 
of  rMchiBff  self.  In  deciding  this  it  ws^  a  circumstance  to  be 
enniiiff.  considered,  indeed,  that  thef  crossing  could  only  be 

reached  through  the  premises  of  the  Whitneys  or  the 
defendant,  but  in  connection  with  the  method  in  which  the  lat- 
ter had  permitted  its  freight  yard  and  the  area  around  its  build- 
ings to  be  used  and  the  tracks  it  had  permitted  to  be  there  es- 
tablished. Nor  was  it  decisive  against  the  claim  of  the  plaintiff 
that  there  was  no  evidence  that,  previous  to  the  injury,  any 
team  had  passed  through  the  premises  of  the  Whitneys  and 
Smith  from  Brigham  street  to  the  Main  street,  or  in  the  oppo- 
site direction  in  a  continuous  journey.  In  determining  whether 
there  was  an  inducement  to  travellers  to  avail  themselves  of  a 
crossing,  it  has  no  doubt  been  held  important  in  some  cases  that 
such  crossing  directly  connected  two  parts  of  the  same  street. 
Sweeny  v.  Old  Colony  &  N.  R.  Co.,  lo  Allen,  368 ;  O'Connor  v. 
Boston  &  L.  R.  Co.,  135  Mass.  358.  But  as  an  invitation  to 
enter  premises  may  be  established  even  when  the  traveller  may 
not  be  invited  to  go  beyond  them,  so  there  may  be  an  invita- 
tion to  cross  them  to  the  premises  of  others,  but  not  necessarily 
to  any  public  way  beyond. 

In  holding  that  the  evidence  was  sufficient  to  justify  the  sub 
mission  of  the  case  to  the  jury  on  this  point,  it  is  to  be  observed 
that  it  may  have  been  materially  aided  by  a  view  of  the  locality. 
TuUy  V.  Fitchburg  R.  Co.,  134  Mass.  499. 

The  defendant  further  contends  that  there  was  no  evidence 
of  due  care  on  the  part  of  Moses.     As  he  approached  the  track 

while  he  was  driving  at  a  trot,  there  was  nothing  to 
meriiMBt.*^     show  that  this  was  an  improper  or  dangerous  pace. 

There  is  no  evidence  that  he  looked  for  a  coming  train, 
but  as  he  approached  the  crossing  his  view  was  obscured  by  cars 
which  were  standing  on  the  rails  of  the  first  track  and  easterly 
of  the  crossing.  It  appears,  by  one  witness,  that  there  is  a 
point  some  20  feet  from  the  crossing  and  upon  the  roadway 
where  a  glance  could  have  been  obtained'  to  the  east  between 
the  box  factory  and  the  cars  as  they  stood  on  the  track.  But 
it  is  impossible  to  say  that  because  Moses  is  not  shown  to  have 
availed  himself  of  this  opportunity  for  a  casual  glance,  he  was 
not  in  the  exercise  of  due  care.  Williams  v,  Grealy,  112  Mass. 
79.      Nor  was   it  affirmatively  shown  that  Moses  listened  for 
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a  coming  train,  but  it  was  in  evidence  that  witnesses,  one  of 
whom  stood  close  by  the  office  door,  hear  which  he  passed, 
l^ard  no  sound  of  an  approaching  train  until  the  alarm  whistle 
was  sounded  upon  the  engineer's  discovering  him  on  the  cross- 
ing. The  engineer,  indeed,  testified  that  he  rang  the  bell  as  he 
approached  the  crossing,  but,  as  it  was  not  heard  by  others,  the 
jury  may  have  believed  there  was  some  mistake  about  this.  To 
some  extent  Moses  had  a  right  to  rely  on  his  expectation  that 
the  usual  signals  of  warning  of  an  approaching  train  would  have 
been  given.     Chaffee  v.  Boston  &  L.  R.  Co.,  104  Mass.  108. 

Taking  all  the  circumstances  into  consideration, — the  pace  at 
which  Moses  was  travelling,  the  obstructions  which  intervened 
between  himself  and  his  sight  to  the  east  as  he  entered  upon 
the  crossing,  and  the  fact  that  the  sound  of  the  approaching 
train  was  not  heard  by  others, — it  was  for  the  jury  to  say 
whether  he  had  exercised  reasonable  precaution  in  entering  upon 
the  crossing.  That  the  conduct  of  Moses  after  he  saw  the 
train,  considering  his  alarm  and  consequent  confusion,  was 
otherwise  than  that  of  a  prudent  man,  was  not  seriously  con- 
tended. 

Exceptions  overruled. 

Crossing— Invitation  to  Public— Lic^nsot — See»  anU,  Turner  v.  Fitchburg 
R.  Co.  317,  and  note,  321. 

In  an  action  to  recover  damafi^es  for  personal  injuries  sustained  in  con- 
sequence of  a  defective  railroad-crossing,  a  complaint  is  bad  which  does 
not  show  with  sufficient  certainty  that  the  defendant  ever  held  out  any 
invitation,  express  or  implied,  to  cross  at  the  crossing  in  question,  which  is 
not  shown  to  have  been  part  of  a  public  highway.  The  averment  that  the 
defendant  gave  a  license  to  the  public  to  cross  at  that  point  is'insufficient 
to  render  it  liable.  Stewart  v,  Pennsylvania  R.  Co.  (Ind.),  14  Am.  &  Eng. 
R.  R.  Cas.  679. 

'  Same — Contributory  Negligence — Want  of  Due  Care. — For  a  full  and 
exhaustive  discussion  of  the  question  of  contributory  negligence  at  rail- 
way-crossings, and  a  full  collection  of  the  authorities,  see,  posit  Cleve- 
land, C,  C.  &  I.  R.  Co.  V.  Schneider,  334,  and  note,  345 ;  also  4  Am.  & 
Eng.  Encyc.  of  L.  68-78  tit.  Contributory  Negligence,  33. 

Same — Listening  for  Trains. — It  may  be  said  to  be  well  settled  that  it  is 
the  duty  of  every  person  about  to  cross  the  railroad  track  to  stop,  look, 
and  listen  when  it  would  be  possible  for  him  to  see  or  hear  by  so  doing. 
Chicago  &  N.  W.  R.  Co.  v.  Hatch,  79  111.  137;  Illinois  Cent.  R.  Co.  v, 
Goddard,  72  111.  567;  Chicago,  R.  I.  &  Pac.  R.  Co.  v.  Bell,  70  111.  102 ;  St. 
Louis  &  S.  E.  K.  Co.  v.  Mathias,  50  Ind.  65 ;  Bellefontaine  R.  Co.  v. 
Hunter,  33  Ind.  335,  359;  Schaefert  v,  Chicago,  M.  &  St.  P.  R.  Co.,  62 
Iowa,  624;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  696 ;  Benton  v.  Central  R.  Co. 
of  Iowa,  42  Iowa,  192;  Haines  v.  Illinois  Cent.  R.  Co.,  41  Iowa,  227; 
Union  Pac.  R.  Co.  v.  Adams,  33  Kan.  427 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
276 ;  Maryland  Cent.  R.  Co.  v.  Neubeur,  62  Md.  391 ;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  261 ;  Wright  v.  Boston  &  M.  R.  Co.,  129  Mass.  440;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  121 ;  Allyn  v,  Boston  &  A.  R.  Co.,  105  Mass.  77 ; 
Chaffee  v,  Boston  &  L.  R.  Corp.,  104  Mass.  108,  116;  Butterfield  v.  West- 
ern R.  Corp.,  92  Mass.  (10  Allen)  532  ;  Hinckley  v.  Cape  Cod  R.  Co.»  120 
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Mass.  257 ;  Haas  v»  Grrand  Rapids  &  I.  R.  Co.,  47  Mich.  401 ;  s.  c,  8  Am., 
Sc  Eng.  K.  R.  Gas.  268 ;  Brown  v,  Milwaukee  &  St.  P.  R.  Co.,  22  Minn.  165 ; 
Zimmennan  v,  Hannibal  &  St.  J.  R.  Co.,  71  Mo.  476;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  191 ;  Berry  v,  Pennsylvania  R.  Co.,  48  N.J.  L.  (19  Vr.)  141 ;  s.* 
c,  26  Am.  &  Eng.  R.  R.  Cas.  396 ;  Pennsylvania  R.  Co.  v.  Righter,  42  N. 
J.  L.  (13  Vr.)  180;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  220;  Kellogg  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  79  N.  Y.  72  ;  Weber  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  67  N.  Y.  587  ;  Cordell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  64  N. 


Y.  535;  s.  c,  70  N.  Y.  119;  McGrath  v.  New  York  Cent^&  H.  R.  R.  Co., 

N.  Y.  468;  s.  c,  17  Am.  Rep.  35S 
660 ;  Harty  v.  Central  R.  Co.  of  N.  J.,  42  N.  Y.  468 ;  Wilcox  v,  Rome,  W. 


59  N.  Y.  468;  s.  c,  17  Am.  Rep.  359;  Gorton  v,  Erie  R.  Co.,  45  N.  Y. 


&  O.  R.  Co.,  39  N.  Y.  358;  Wilds  z/.  Hudson  R.  R.  Co.,  24  N.  Y.  430; 
Mitchell  V,  New  York  C.  &  H.  R.  R.  Co.,  2  Hun  (N.  Y.),  535 ;  Reading  & 
C.  R.  Co.  V,  Ritchie,  102  Pa.  St.  425 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  267 ; 
Philadelphia  &  R.  R.  Co.  v.  Boyer,  97  Pa.  St.  91 ;  s.  c,  2  Am.  &  Eng.  R. 
R.  Cas.  172  ;  Pennsylvania  R.  Co.  v,  Fortney,  90  Pa.  St.  323;  s.  c,  i  Am. 
&  Eng.  R.  R.  Cas.  128 ;  Pennsylvania  R.  Co.  v.  Beale,  73  Pa.  St.  $04;  s. 
c,  13  Am.  Rep.  753;  North  Pennsylvania  R.  Co.  ?/.  Heileman,  49  Pa.  St. 
60;  s.  c,  88  Am.  Dec.  482;  Ormsbee  v.  Boston  &  P.  R;  Corp.,  14  R.  I. 
102;  s.  c,  51  Am.  Dec.  354;  Schofield  v.  Chicago.  M.  &  St.  P.  R.  Co.,  114. 


U.  S.  615;  bk.  24,  L.  ed.  224;  s.  c,  19  Am.  s.  Eng.  R.  R.  C-as.  353  ;  2 
McCr.  C.  C.  268;  Chicago.  R.  I.  &  St.  P.  R.  Co.  v,  Houston,  95  Cf.  S. 
(5  Otto)  697 ;  bk.  24,  L.  ed.  542 ;  Staplev  v,  London,  B.  &  S.  C.  R.  Co., 
L.  R.  I  Ex.  21 ;  Skelton  v.  London  «  N.  W.  R.  Co.,  2  C.  P.  631.  See 
Southern  &  N.  A.  R.  Co.  v.  Thompson,  62  Ala.  494 ;  Gothard  v,  Alabama 
G.  S.  R.  Co.,  67  Ala.  115 ;  Peoria  &  P.  U.  R.  Co.  v.  Clayberg,  107  111.  644; 
Pennsylvania  R.  Co.  v.  Rudel,  100  111.  603 ;  Chicago  &  N.  W.  R.  Co.  v, 
Dimick,  96  111.  42  ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  201 ;  Rockford,  R.  I.  & 
St.  L.  R.  Co.  V,  Byam,  80  111.  528;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Bell,  70 
111.  102;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v,  Martin,  82  Ind.  476;  Terre 
Haute  &  I.  R.  Co.  v.  Clark,  73  Ind.  168 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas. 
84 ;  St.  Louis  &  E.  R.  Co.  v,  Mathias,  50  Ind.  65 ;  Funston  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  61  Iowa,  452 ;  Laverenz  v,  Chicago,  I^.  I.  &,  P.  R.  Co., 
56  Iowa,  689  >  Tully  v.  Fitchburg  R.  Co.,  134  Mass.  499;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  682 ;  New  Orleans,  J.  &  G.  N.  R.  Co.  v,  Mitchell,  52  Miss. 
808;  Powell  V.  Missouri  P.  R.  Co.,  76  Mo.  80;  Henze  v.  St.  Louis,  K.  C. 
&  P.  R.  Co.,  71  Mo.  636;  Fletcher  v,  Atlantic  &  P.  R.  Co.,  64  Mo.  484; 
Wendell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  420;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  663 ;  Stackus  v.  New  York  Cent.  &  H.  R.  R.  Co.,  79  N. 
Y.  464 ;  Havens  v.  Erie  R.  Co.,  41  N.  Y.  296 ;  Baltimore  &  O.  R.  Co.  v, 
Whitacre,  35  Ohio  St.  627  ;  Pennsylvania  Co.  v.  Rathgeb.  32  Ohio  St.  66; 
Baughman  v.  Chenango  &  A.  R.  Co..  92  Pa.  St.  335 ;  s.  c.  6  Am.  &  Eng. 
R.  K.  Cas.  51 ;  s.  c,  37  Am.  Rep.  690;  Bohan  v,  Milwaukee,  L.  S.  &  W. 
H.  Co.,  58  Wis.  30;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  374.  Some  of  the 
cases  hold  that  ordinary  prudence  requires  that,  where  one  enters  upon  so 
dangerous  a  place  as  a  railroad-crossing,  he  should  use  his  senses,— should 
look  and  listen  or  take  some  precaution  for  the  purpose  of  ascertaining 
whether  he  may  cross  in  safety.  It  is  said  that  those  cases  where  the  look- 
and-listen  rule  has  been  dispensed  with  are  exceptions  to  the  general  rule 
falling  in  one  of  three  classes — first,  where  the  view  of  the  track  is 
obstructed,  and  hence  where  the  injured  party,  not  being  able  to  see,  is 
obliged  to  act  upon  his  judgment  at  the  time ;  in  other  words,  where 
compliance  with  the  rule  would  be  impracticable  or  unavailing. — Webb  v. 
Portland  &  K.  R.  Co.,  57  Me.  1 17;  Craig  v.  New  York,  N.  H.  &  H.  R.  Co., 
118  Mass.  431  ;  Com.  v.  Fitchburg  R.  Co.,  92  Mass.  (10  Allen)  189;  John- 
son V.  Hudson  R.  R.  Co.,  20  N.  Y.  66;  Pennsylvania  R.  Co.  v.  Ogier.  35 
Pa.  St.  60;  Continental  Improvement  Co.  v.  Stead,  95  U.  S.  (5  Otto)  161 ; 
bk.  24,  L.  ed.  403 ;  Fordham  v,  London,  B.  &  S.  C.  K.  Co.,  L.  R.  3  C.  P. 
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^ ;  Stubley  v,  London  &  N.  W.  R.  Co.,  L.  R.  i  Exch.  13 ;  Dublin,  W.  & 
R.  Co.  V,  Slattery,  3  App.  Cas.  11 55;  s.  c,  24  Eng.  Rep.  713  ; — ^second, 
where  the  injured  person  was  a  passenger  going  to  or  alighting  from  a 
train,  and  hence  under  an  implied  invitation  and  assurance  by  the  com- 
pany to  cross  the  track  in  safety, — Wheelock  v,  Boston  &  A.  K.  Co.,  105 
Mass.  203;  Mayo  t/.  Boston  &'M.  R.  Co.,  104  Mass.  137;  Chaffee  v, 
Boston  &  L.  R.  Co.,  104  Mass.  108 ;  Gaynor  v.  Old  Colony  &  N.  R.  Co., 
100  Mass.  208  ;  Brassell  v.  New  York  &  H.  R.  R.Co.,  84  N.  Y.  241 ;  s.  c,  3 
Am.  &  Eng.  R.  R.Cas.  380;  Stapley  v,  London  B.  &  S.  C.  R.  Co.,  L.  R.,  i 
Exch.  21 ; — third,  where  the  direct  act  of  some  agent  of  the  company  had 
put  the  person  off  his  guard  and  induced  him  to  cross  the  track  without 
precaution,— Warren  v,  Fitchburg  R.  Co.,  90  Mass.  (8  Allen)  227  ;  Orms- 
bee  V,  Boston  &  P.  R.  Co.,  14  R.  I.  102;  s.  c,  51  Am.  Rep.  354.  See 
Patterson  Ry.  Ace.  Law,  170. 

Whether  a  person  about  to  cross  a  track  should  stop,  as  well  as  look  and 
listen,  depends  upon  the  circumstances  of  each  particular  case.  Pennsyl- 
vania Co.  V,  Rudel,  100  111.  603 ;  s.  c,  6  Am.  &  Ene.  R.  R.  Cas.  30 ;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V,  Wright,  80  Ind.  236;  Laverenz  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  56  Iowa,  689 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  274 ;  Plummer 
V,  Eastern  R.  Co.  73  Me.  591 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  165 ; 
Howard  v,  St.  Paul,  M.  &  M.  R.  Co.,  32  Minn.  214 ;  s.  c,  19  Am.  A  Eng. 
R.  R.  Cas.  283 ;  Kelly  v,  St.  Paul,  M.  &  M.  R.  Co.,  29  Minn,  i ;  s.  c,  6  Am, 
&  Eng.  R.  R.  Cas.  93;  Shaber  v.  St.  Paul,  M;  &  M.  R.  Co.,  28  Minn.  103 ; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  185  ;  Kello^  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  79  N.  Y.  72;  Houston  &  T.  Cent.  K.  Co.  v.  Waller,  56  Tex.  331; 
s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  431 ;  Duffy  v.  Chicago  &  N.  W.  R.  Co.,  32 
Wis.  275. 

See  also,  as  to  dutv  to  stop,  look,  and  listen  at  crossing,  Wichita  &  W. 
R.  Co.  V.  Davis,  32  Am.  &  Eng.  R.  R,  Cas.  65,  note  70 ;  Matti  v,  Chicago, 
etc.,  R.  Co.,  lb.  71 ;  Lehign  &  W.  B.  Coal  Co.  v.  Lear,  32  lb.  74; 
Chicago,  etc.,  R.  Co.  z/.  Hutchinson,  32  lb.  82;  Gugenheim  v.  Lake  Shore, 
etc.,  K.  Co.,  32  lb.  89 ;  Norfolk  &  W.  R.  Co.  v,  Burg6,  32  lb.  101 ;  Marty 
V,  Chicago,  etc.,  R.  Co.,  32  lb.  107;  Seefeld  v,  Chicago,  etc..  R.  Co.,  32 
lb.  109 ;  New  York,  etc.,  R.  Co.  v,  Kellams,  32  lb.  1 14 ;  Young  v.  New 
York,  etc.,  R.  Co..  32  lb.  130 ;  Woodward  v.  New  York  L.  E.  &  W.  R.  Co., 
32  lb.  137 ;  Durbin  v,  Oregon,  etc.,  R.  Co..  32  lb.  149,  note  154. 

Same — Injuries  at  Crossing — Duty  of  Company. — In  Pierce  z/.  Humphreys, 
34  Fed.  Rep.  282,  the  plaintiff  was  injured  while  travelling  upon  the  way 
which  led  from  an  elevator,  in  the  city  of  Detroit.  Brown,  J.,  said :  "The 
road  upon  which  the  accident  occurred,  though  within  the  yard  of  the  de- 
fendants, was  a  well-recognized  way  from  the  elevator  to  Woodbridge 
Street,  laid  out,  cindered  and  plankea,  and  in  constant  use  by  teams  going 
to  and  from  the  elevator.  If  not  originally  designated  and  laid  out  by 
the  railroad  company,  it  had  been  done  with  the  consent  of  its  officers,  and 
they  were  accustomed  to  o|>en  their  trains  at  the  crossing  of  this  road,  so 
as  to  leave  a  free  and  unobstructjed  entrance  to  the  elevator.  At  the  time 
the  accident  occurred,  the  track  next  to  the  one  on  which  the  plaintiff  was 
injured  was  occupied  by  a  line  of  freight-cars  which  had  been  opened  at 
the  crossing  of  the  road  just  wide  enough  for  teams  to  pass.  The  view 
toward  the  station  from  which  the  locomotive  started  was  concealed,  or 
at  least  obstructed,  by  this  line  of  cars.  Under  these  circumstances,  I  do 
not  think  that  plaintiff  can  be  considered  as  a  trespasser  in  making  use 
of  this  road.  Delaney  v.  Railway  Co..  33  Wis.  67.  The  defendants  were 
bound  to  the  exercise  of  ordinaiy  care  and  prudence  to  make  their  prem- 
ises safe  for  the  use  of  teams.  Elliott  v.  Pray,  92  Mass.  (10  Allen)  378: 
Bennett'.  Louisville  &  N.  R.  Co..  102  U.  S.  (12  Otto)  577,  585 ;  bk.  26,  L» 
ed.  235  ;   Railroad  Co.  v.  Stout,  84  U.  S.  (17  Wall.)  657  ;    bk.  21,  L.  cd. 

745." 
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Cleveland,  Columbus,  Cincinnati  and  Indianapolis  R,  Co. 

V. 

Wynant. 

{Indiana  Supreme  Court,  May  15,  1888.) 

Negligence— CroMing — Horses  Taking  Fright — Evidence! — Where  the 
plaintif!  sues  to  recover  damages  for  injuries  sustained  through  his  horses 
taking  fright  at  a  box  car  standing  partially,  upon  a  public  highway,  tes- 
timony that  other  horsed  had  taken  fright  at  the  same  car  is  inadmissible. 

Same — Liability  of  Company. — If  a  car  at  which  plaintiff's  horses  took 
fright  was  placed  by  defendant  at  a  point  upon  its  track  which  did  not 
obstruct  a  highway  crossing,  and  was  afterwards  moved  on  to  the  high- 
way by  persons  for  whom  the  defendant  was  not  responsible,  the  com- 
pany is  not  liable  to  plaintiff  for  injuries  sustained  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unreasonable  length  of 
time. 

Appeal  from  Circuit  Court,  Madison  County. 
Action  to    recover    damages    for.  personal  injuries.      The 
opinion  states  the  case. 

H.  H.  Poppleton  and  Robinson  &  Lovett  for  appellant. 
H,  D,  Thompson  for  appellee. 

Mitchell,  C.J. — ^Action  by  Harriet  Wynant  against  the 
appellant  railway  company  to  recover  damages  for  injuries  al- 
leged to  have  been  suffered  by  the  plaintiff  from  the  overturn- 
ing of  her  carriage,  the  horses  having  taken  fright  at  a  box  car, 
^^^  which,  it  is  charged,  the  company  unlawfully  and 

negligently  permitted  to  be  and  remain  partially  in 
and  upon  a  public  highway  over  which  the  plaintiff  was  travel- 
ling. The  case  was  considered  once  before  by  this  court,  and 
reversed  because  the  evidence  did  not  sustain  the  verdict  of  the 
jury.  100  Ind.  160.  A  second  trial  has  been  had,  with  the  re- 
suit  that  judgment  has  again  been  rendered  for  the  plaintiff. 
The  case  is  before  us  a  second  time  upon  the  same  pleadings, 
and,  according  to  the  insistance  of  appellant's  counsel,  upon  sub- 
stantially the  same  evidence.  Waiving  any  observations  con- 
cerning the  sufficiency  of  the  evidence,  or  whether  it  is  in  any 
essential  respect  variant  from  what  it  was  before,  it  is  enough 
to  say  the  judgment  must  be  reversed  for  errors  hereinafter 
pointed  out.  To  sustain  her  case,  the  plaintiff  gave  evidence 
tending  to  show  that  certain  empty,  and,  for  the  time  being, 
unused,  freight  cars,  which  had  been  stored  on  a  short  railway 
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track  which  diverged  from  the  company's  main  line  to  a  gravel 
pit,  had  been  permitted  to  encroach  from  five  to  eight  feet  on 
either  side  of  a  public  highway,  over  which  the  above-mentioned 
track  lay,  leaving  a  space  of  from  15  to  25  feet  in  width  of  the 
travelled  way  between  the  projecting  cars.  There  was  evidence 
tending  to  show  that  the  plaintiff  and  her  husband  were  pass- 
ing over  the  highway  in  a  vehicle  drawn  by  two  gentle  horses. 
When  about  to  go  upon  the  railway  track,  between  the  cars,  with- 
out having  previously  shown  any  sign  of  fear  the  horses  suddenly 
took  fright,  and  became  unmanageable.  Whether  they  were 
frightened  at  an  empty  car,  or  at  noise  which  proceeded  from 
it,  is  immaterial  to  the  questions  to  be  decided.  There  was 
some  evidence  tending  to  show  that  a  box  car  had  encroached 
upon  the  road  for  several  days  prior  to  the  accident.  The  rail- 
way company  introduced  evidence  tending  to  show  that  the  car 
had  been  let  down  on  the  highway  on  the  day  of  the  accident 
by  the  unauthorized  interference  of  some  boys  with  the  brakes. 
The  car  was  an  ordinary  empty  box  car,  such  as  is  in  common 
use  on  all  railroads.  At  the  trial  the  plaintiff  produced  wit- 
nesses who  testified  that  they  had  passed  over  the 
highway  in  question  several  days  prior  to  that  on  ^^^^c*  ot 
which  the  accident  happened,  and  after  describing  ukSg  MgLu 
the  situation  of  the  cars  as  they  then  observed  them, 
and  the  manner  in  which  they  then  projected  into  the  highway, 
they  were  permitted  to  testify,  over  objection,  that  their  horses 
took  fright  or  "  shied"  at  the  cars.  Nothing  appeared  concern- 
ing the  disposition  of  the  horses  driven  by  the  several  witnesses 
in  respect  to  whether  or  not  they  were  ordinarily  gentle  and 
well  disposed,  or  whether  they  were  under  careful  guidance, 
and  so  the  evidence  might  have  been  excluded  on  that  account. 
Buf,  if  these  objections  had  been  obviated,  we  can  discover 
no  sound  principle  which  justified  the  admission  of  the  evi- 
dence.  The  principal  facts  in  dispute  under  the  issues  were, 
whether  or  not  the  railway  company  had  unlawfully  or  negli- 
gently or  unreasonably  permitted  its  empty  car  to  remain 
placed  upon  a  public  highway,  thereby  causing  the  horses  at- 
tached to  the  carriage  in  which  the  plaintiff  was  seated  to  take 
fright  and  run  away,  resulting  in  an  injury  for  which  she  was  in 
no  way  blameable.  The  evidence  admitted  pertained  to  facts 
altogether  aside  from  those  in  dispute,  and  in  no  way  tended  to 
raise  a  legal  presumption  as  to  the  disputed  facts.  It  could 
have  had  no  other  effect  than  to  mislead  the  jury,  and  distract 
their  attention  from  the  real  issues  in  the  case.  There  is  no 
fixed  rule  governing  the  frightening  of  horses.  An  object  that 
may  render  one  unmanageable  from  fear,  another  may  pass 
without  notice.  It  does  not  follow,  because  one  or  more  may 
have  taken  fright  at  a  given  object  in  a  highway,  that  the  ob- 
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ject  was  necessarily  frightful  to  all  gentle  horses,  nor  does  proof 
that  a  number  of  horses  took  fright  at  an  object  raise  a  legal 
presumption  that  another  horse,  on  a  different  occasion,  be- 
came frightened  at  the  same  object,  Piollit  v.  Simmers,  io6 
Pa.  St.  95 ;  Railway  Co.  v.  Glasscott,  4  Colo.  270 ;  Newsom  v. 
Railroad,  62  Ga.  339;  Durbrow  v.  McDonald,  5  Bosw.  130; 
Wentworth  v.  Smith,  44  N.  H.  419.  The  railway  company  was 
not  bound  to  anticipate  and  make  preparation  to  meet  testi- 
mony of  the  character  of  that  in  question,  nor  would  it  have 
been  heard  to  prove  in  rebuttal  that  other  gentle  horses  had 
passed  between  the  cars  without  taking  fright,  or  that  the 
horses  which  took  fright  were  vicious  and  unsafe  under  ordinary 
circumstances.  Bauer  v.  City  of  Indianapolis,  99  Ind.  56;  Kid- 
der V.  Dunstable,  1 1  Gray,  342 ;  Temperance  Hall  v.  Giles,  33 
N.  J.  Law,  260.  Thus,  in  the  case  first  above  cited,  it  was  held, 
in  a  suit  against  a  city  for  an  injury  received  in  consequence  of 
an  obstruction  upon  a  sidewalk,  that  it  was  not  proper  to  ad- 
mit evidence  to  show  that  others  had  passed  over  the  same  ob- 
struction without  injury.  Where  it  becomes  necessary  to  affect 
those  charged  with  the  duty  of  keeping  highways,  bridges,  or 
other  structures  in  a  safe  condition,  or  of  keeping  only  compe- 
tent persons  in  their  service,  with  notice  of  defects  or  unfitness, 
or  where  the  question  is  as  to  the  safety  or  availability  of  a 
machine  or  contrivance  designed  for  a  particular  purpose,  or  for 
practical  use,  evidence  is  admissible  to  show  how  the  thing 
served  when  put  to  the  use  for  which  it  was  designed,  in  the 
one  case,  or  that  occurrences  of  a  character  to  make  the  defect 
or  incompetency  notorious  had  taken  place,  in  the  other.  Rail- 
way Co.  V.  Ruby,  38  Ind.  294 ;  Railroad  Co.  v.  Newell,  104  Ind. 
264 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  492 ;  City  of  Delphi  v. 
Lowery,  74  Ind.  520;  City  of  Fort  Wayne  v.  Coombs,  107  Ind. 
75  ;  s.  c,  13  Am.  &  Eng.  Corp.  Cas.  469 ;  Railway  Co.  v.  Wright, 
16  N.  E.  Rep.  142  (present  term). 

The  present  case  does  not  come  within  the  rule  above  stated. 
None  of  the  occurrences  described  were  of  such  a  character  as 
to  convey  notice  to  the  railway  company,  or  to  be  known  to 
any  others  than  the  witnesses  themselves.  Evidence  of  other 
similar  occurrences  on  other  occasions  is  not  admissible  for  the 
purpose  of  raising  a  presumption  that  the  particular  accident  in 
question  happened,  or  that  the  place  was  defective  and  danger- 
ous, or  that  the  situation  was  of  such  a  character  that  the 
occurrence  resulting  in  the  injury  complained  of  might  well 
have  taken  place.  The  facts  are  the  only  legitimate  evidence 
of  the  injury  and  of  the  manner  and  cause  of  the  occurrence- 
Ramsey  7/.  Road  Co.,  81  Ind.  394 ;  Collins  v.  Inhabitants  of  Don 
Chester,  9  Cush.  396;  Hubbard  v.  City  of  Concord,  35  N.  H.  52  ; 
Maguire  v.  Railroad  Co.,  115  Mass.  239;  Hawks  v.  Inhabitants 
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of  Charlemont,  no  Mass.  no;  Blair  v.  Pelham,  ii8  Mass.  420. 
The  case  is  parallel  in  principle  with  Hudson  v.  Railway  Co.,  59 
Iowa,  581.  In  that  case  the  plaintiff  claimed  damages  for  in- 
juries occasioned  to  his  horse,  resulting  from  defective  planking 
at  a  railway-crossing.  The  judgment  of  the  lower  court  was 
reversed  because  a  witness  was  permitted  to  testify  that,  some 
time  prior  to  the  injury  complained  of,  a  horse  driven  by  him 
had  got  his  foot  between  the  plank  and  rail  at  the  same  place 
where  the  plaintiff's  horse  was  injured.  We  are  aware  of  the 
fact  that  some  contrariety  exists  in  the  decisions  upon  the  point 
in  question.  In  our  opinion,  the  rule  above  indicated  is  the  one 
justified  by  the  decisions  of  this  court,  and  altogether  the  safer 
one  upon  principle.  Patt.  R.  Ace.  Law,  420.  There  is'in  the 
present  case  no  open,  visible  connection  between  the  eviden- 
tiary  facts  or  independent  occurrences  out  of  which  it  is  assumed 
certain  presumptions  ajise  and  the  facts  sought  to  be  estab- 
lished by  deduction  from  the  evidentiary  facts  proved.  This, 
the  law  requires.  The  jury  must  not  be  left  to  decide  the 
principal  facts  by  making  remote  inferences  from  facts  having 
no  visible  connection  with  those  in  dispute.  U.  S.  v.  Ross,  92 
U.  S.  281.  The  only  presumptions  of  fact  which  the  law  recog- 
nizes  are  those  which  arise  or  may  be  inferred  immediately 
from  the  facts  proved.  Manning  v.  Insurance  Co.,  100  U.  S. 
693;  Douglass  z/.  Mitchell,  35  Pa.  St.  440.  It  must  have  been 
assu\ned,  because  some  other  horse  frightened  at  the  car,  that  it 
was  necessarily  an  object  calculated  to  frighten  gentle  horses, 
and  therefoije  that  those  drawing  the  plaintiff's  carriage  became 
frightened  at  it.  The  conclusion  was  not  a  natural  deduction 
from,  nor  had  it  any  visible  or  probable  connection  with,  the 
facts.  McAleer  v.  McMurray,  58  Pa.  St.  126.  It  might  be 
proved  that  horses  of  ordinary  gentleness  took  fright  at  a  news- 
paper or  other  object  casually  left  in  a  public  highway ;  but  it 
would  hardly  be  contended  that  proof  might  be  heard  to  show 
that  a  newspaper  was  an  object  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness.  It  is  well  settled  that  one  who 
negligently,  or  without  right,  places  an  object,  naturally  calcu- 
lated to  frighten  horses  of  ordinary  gentleness,  within  the  limits 
of  a  public  highway,  or  who  wrongfully  suffers  such 
an  object,  although  placed  there  without  fault,  to  re-  PrighteaUg 
main  an  unreasonable  length  of  time,  may  become  ^^^^^^^, 
liable  for  an  injury  occasioned  by  the  fright  of  p„y. 
horses  thereat.  Town  of  Rushville  v.  Adams,  107 
Ind.  475  ;  s.  c,  15  Am.  &  Eng.  Corp.  Cas.  259;  Turner  v.  Bu- 
chanan, 82  Ind.  147 ;  PioUit  v.  Simmers,  supra.  Such  an  object 
wrongfully  placed  or  unreasonably  kept  or  maintained  in  a  pub- 
lic highway,  may  become  a  nuisance,  for  which  the  author  may 
incur  liability  to  a  person  suffering  special  injury  therefrom. 
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As  to  what  objects  may  lawfully  be  placed  within  the  limits  of 
a  public  highway,  and  as  to  what  may  constitute  a  reasonable 
time  during  which  such  objects  maybe  kept  there,  must  depend 
upon  the  circumstances  of  each  particular  case.  Horses  may 
take  fright  at  wheelbarrows,  road-engines,  covered  wagons,  box- 
cars, reaping-machines,  building  materials,  and  an  indefinite 
number  of  other  things  which  are  not  nuisances  per  se  when 
found  within  the  limits  of  a  public  highway ;  and  yet  all  these 
may  become  nuisances  by  being  negligently  permitted  to  ob- 
struct a  highway,  depending  upon  the  circumstances  of  each 
case.  Horses  of  ordinary  gentleness  become  accustomed  to 
such  objects  when  the  objects  are  found  in  their  customary 
places.  They  are  more  liable  to  become  alarmed  when  they 
encounter  such  an  object  in  an  unusual  place  or  under  extraordi^ 
nary  circumstances.  This  is  part  of  the  common  knowledge 
possessed  by  all  intelligent  persons  of  mature  years.  All  horses 
are  disposed  to  scare  or  shy  at  objects  of  an  unusual  character 
in  a  highway.  Roads  are  prepared  with  referenee  to  this  gen- 
erally known  disposition,  and  persons  who  place  or  leave  objects 
in  a  highway  are  likewise  charged  with  notice  of  this  habit. 
These  are  things  which  every  adult  person  of  ordinary  expe- 
rience must  be  presumed  to  know.  It  is  not,  therefore,  a  sub- 
ject to  be  pleaded  and  proved,  whether  a  box-car  or  any  other 
particular  object  is  naturally  calculated  to  frighten  horses. 
This  is  to  be  determined  by  the  experience,  observation,  and 
intelligence  of  the  court  and  jury,  as  applied  to  all  the  facts  of 
the  particular  case  before  them.  Gilbert  v.  Railway  Co.,  51 
Mich.  488 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  491 ;  Railway  Co.  v. 
Farver,  iii  Ind.  195.  The  mere  fact  that  an  object  is  in  the 
highway,  in  violation  of  a  statute,  does  not  necessarily  make  the 
owner  liable  for  damages  resulting  from  fright  which  the  object 
may  have  occasioned  to  horses.  There  must  have  been  some 
natural,  causative  connection  between  the  violation  of  the  stat- 
ute and  the  frightening  of  the  horses.  The  object  in  the  situa- 
tion in  which  it  was  left  must  have  had  a  necessary  or  natural  ten- 
dency to  that  end,  according  to  common  experience.  A  cow  or 
a  sheep  may  be  upon  a  public  highway  in  violation  of  a  statute, 
and  a  horse  of  ordinary  gentleness  may  take  fright  at  such  an 
animal.  The  frightening  of  horses  was  not,  however,  the  mis- 
chief which  the  statute  requiring  certain  animals  to  be  re- 
strained from  running  at  large  was  intended  to  prevent.  The 
injury  must  in  each  case  be  proximately  such  as  was  within  the 
purpose  and  protection  of  the  statute.  Railway  Co.  v,  Locke, 
112  Ind.  404.     It  was  error  to  admit  the  evidence. 

At  the  proper  time  the  defendant  company  asked  the  court 
to  instruct  the  jury  to  the  effect  that  the  railway  company  had 
the  right  to  have  its  cars  standing  on  its  branch  road  at  any 
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point  except  in  or  upon  the  highway,  and  that  if  the  car,  at 
which  the  plaintiff's  horses  took  fright,  was  placed  by  it  at  a 
point  so  as  not  to  obstruct  the  highway,  and  was  afterwards 
moved  into  the  highway  by  persons  for  whom  the  company  was 
not  responsible,  that  the  company  would  not  be  liable  to  the 
plaintiff  for  the  injury  suffered  by  her  unless  it  negligently  per- 
mitted the  car  to  remain  upon  the  highway  an  unreasonable 
length  of  time.  This  was  undoubtedly  a  correct  statement  of 
the  law,  and  it  was  applicable  to  the  defence  which  the  defend- 
ant sought  to  maintain  by  its  evidence.  It  is  the  right  of  a 
party  applying  for  it,  to  have  his  theory  of  the  case  clearly  and 
distinctly  presented  to  the  jury  when  he  has  adduced  evidence 
fairly  tending  to  support  it.  Tenbrooke  v.  Jahke,  TJ  Pa.  St.  392 ; 
Railway  Co.  v.  Krichbaum,  24  Qhio  St.  119;  Comstock  v.  Nor- 
ton, 36  Mich.  279 ;  Thornt.  Jur.  §  165.  The  instruction  given 
by  the  court,  although  correct  in  the  abstract,  were  general. 
The  defendant  had  a  right  to  an  instructions  adapted  to  the 
special  features  of  the  defence  which  it  undertook  to  support  by 
its  evidence.  ParkhiU  v.  Town  of  Brighton,  61  Iowa,  103 ; 
Parmlee  v,  Adolph,  28  Ohio  St.  10;  Railroad  Co.  v.  Picksley,  24 
Ohio  St.  654. 

For  the  foregoing  reasons,  the  judgment  is  reversed,  with  costs, 
with  instructions  to  the  court  to  sustain  the  appellant's  motion 
for  a  new  trial. 

Crossing — Horses  Taking  Fright  at  Carsi — A  railroad  company  is  liable 
for  negligently  placing  objects  on  or  near  a  public  highway,  naturally  cal- 
culated to  frighten  horses.  But  it  is  not  negligence  in  a  railroad  company, 
in  reference  to  one  driving  upon  a  highway,  to  leave  a  car  standing  over 
night  upon  the  track  near,  but  not  upon,  a  highway  crossing,  provided  it 
was  not  so  near  the  highway  as  to  frighten  an  ordinarily  quiet  and  gentle 
horse.  Kyne  v,  Wilmmgton  &  Northern  R.  Co.  (Del.),  14  Atl.  Rep.  922. 
See,  generally,  as  to  frightening  horses  at  crossings,  Rosenberger  v.  Grand 
Trunk  R.  Co.,  15  lb.  448;  Johnson  v.  St.  Paul,  etc.,  R.  Co.,  15  lb.  467; 
Gilbert  v,  Flint,  etc.,  R.  Co.,  15  lb.  491  ;  Grand  Trunk,  etc.  R.  Co.  v,  Ro- 
senberger, 19  lb.  8;  Ranson  v,  Chicago,  etc.,  R.  Co.,  19  lb.  16;  Young  v. 
Detroit,  etc.,  R.  Co.,  19  lb.  417;  Wasmer  v.  Delaware,  etc.,  R.  Co.,  i  lb. 
122;  Billman  v.  Indiana,  etc.,  R.  Co..  6  lb.  41 ;  Louisville,  etc.,  R.  Co.  v, 
Schmidt.  8  lb.  248;  Strong  v.  Placerville,  etc.,  R.  Co.,  8  lb.  273;  Myers  v, 
Richmond  &  D.  R.  Co.,  8  lb.  293;  Russian  z/.  Milwaukee  R.  Co.,  10  lb. 
716. 

Same — Travelling  over  Partially  Obstructed  Crossing. — A  traveller  is  not 
guilty  of  negligence  in  attempting  to  pass  over  a  highway-crossing  that  is 
partially  obstructed,  provided  the  obstruction  is  such  that  a  man  of  ordi- 
nary intelligence  would  reasonably  believe  that,  with  proper  care  and  cau- 
tion, he  could  pass  in  safety.  If  there  was  another  road  near  by  which  he 
might  use,  ordinary  prudence  mi^ht  require  him  to  resort  to  it;  but  if 
there  was  none,  he  might  be  justified  in  attempting  to  use  the  defective 
one.  And  evidence  of  the  fact  that  the  obstructed  road  is  the  only  way  in 
the  neighborhood  is  admissible  as  bearing  upon  the  question  whether  he 
exercised  proper  care  and  caution  in  attempting  to  cross.  Skjeggerud  v. 
Minneapolis  &  St.  L.  R.  Co.  (Minn.),  35  N.  \V.  Rep.  572. 
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Cleveland,  Columbus,  Cincinnati  and  Indianapous  R..Co. 

V, 

Schneider, 

{Ohio  Supreme  Court,  May  i,  1888.) 

Negligence — Accidents  at  Crossings — Switching — Flagman. — ^Where    a 

railroad  company  uses  the  tracks  of  its  road  across  a  generally  travelled 
public  street  in  a  populous  town  or  city,  for  its  convenience  in  the  switch- 
ing of  trains,  cars,  and  locomotives,  and  the  crossing  is  thereby  rendered 
exceptionally  dangerous,  it  is  bound  to  exercise  care  proportioned  to  the 
increased  danger  arising  from  such  use  of  its  trades,  to  avoid  injury  to 
persons  using  the  crossmg,  and  should,  in  the  exercise  of  such  care,  as  a 
reasonable  precaution  for  their  safety,  and  means  of  preserving  the  legiti- 
mate uses  of  the  street,  maintain  flagmen,  or  gates  and  gatemen,  at  such 
crossing,  or  adopt  other  equally  adequate  measures  for  that  purpose. 

Same — Qatemen  ~  Agreement  for  Running  Powers— Liability! — A  rail- 
road company  which,  in  operating  the  road  with  the  company  owning  the 
same,  under  an  agreement  to  pay  the  latter  a  specified  sum  yearly,  in  ex- 
cess of  the  amount  to  which  it  is  entitled  out  of  the  joint  earnings,  for 
the  use  of  its  tracks  and  the  cost  of  switching,  uses  the  tracks  at  such 
crossing,  where  gates  and  gatemen  are  maintained,  is  bound  to  the  same 
care  in  the  use  thereof  as  the  company  owning  the  road,  and  should  an- 
ticipate the  reasonable  effect  of  the  gates,  and  the  gatemen 's  conduct  in 
their  management,  on  persons  approaching  the  crossing,  or  about  tb  cross, 
and  operate  the  road  at  that  place  having^  due  regard  to  such  probable 
effect,  and  exercise  care  proportioned  to  the  probable  danger  to  persons 
using  such  crossing  under  these  circumstances.  And  if,  while  so  using 
the  tracks  of  the  road,  it  accepts  the  services  of  the  gatemen  employed 
by  the  company  owning  the  road,  instead  of  employing  gatemen  of  its 
own,  they  become,  for  the  time  being,  its  servants,  for  whose  negligence 
it  is  responsible ;  and,  if  it  does  not  accept  their  services,  its  duty  is  to 
place  competent  gatemen  at  such  crossing,  and  is  responsible  for  its  omis- 
sion to  do  so. 

Same  —  Open  Qate  —  Contributory  Negiigencet  —  When  gatemen  are 
maintained  at  such  crossings,  it  is  their  duty  to  observe  the  tracks,  and 
know  when,  on  account  of  trains  or  engines  thereon,  it  becomes  danger- 
ous for  persons  to  cross,  and,  when  it  is  so,  to  close  the  gates,  and  keep 
them  closed,  to  prevent  persons  from  going  upon  the  tracks,  so  long  as 
the  danger  continues ;  and  when  the  tracks  are  clear,  or  persons  may 
cross  without  danger  from  passing  cars  and  locomotives,  then  to  open  the 
gates,  and  keep  them  open,  to  enable  persons  to  cross,  so  long  as  it  is 
safe  for  them  to  do  so,  but  no  longer.  Persons  approaching  the  crossing, 
or  about  to  cross,  have  the  right  to  presume,  in  the  absence  of  "knowledge 
to  the  contrary,  that  the  gatemen  are  properly  discharging  their  duties  ; 
and  it  is  not  negligence  on  their  part  to  act  on  the  presumption  that  they 
are  not  exposed  to  dangers  which  can  arise  only  from  a  disregard  by  the 
gatemen  of  their  duties.  Hence  an  open  gate,  with  the  gateman  in 
charge,  is  notice  of  a  clear  track  and  safe  crossing ;  and,  in  the  absence  of 


HIGHWAY  CBOSSING— tNEGLIGENOE— AOOIDENT,         835 

other  circumstances,  when  the  gates  are  open,  and  the  gate-men  present, 
it  is  not  negligence  in  persons  approachmg  the  crossmg  with  teams  to 
drive  at  a  trot,  or  pass  onto  the  traclcs  through  the  opjen  gates  without 
stopping  to  listen,  though  the  view  of  the  tracks  on  either  side  of  the 
crossing  is  obstructed ;  nor.  in  such  case,  is  their  failure,  when  at  a  dis- 
tance of  25  feet  from  the  track,  to  look  for  locomotives  150  feet  or  more 
from  the  crossing,  negligence,  though  they  could  have  been  seen. 

Error  to  Circuit  Court,  Hamilton  County. 

On  the  loth  of  September,  1881,  Henry  Schneider,  while 
driving  his  team  over  the  railroad  tracks  across  Freeman  Street, 
in  the  city  of  Cincinnati,  was  killed  by  a  locomotive  run,  man- 
aged, and  operated  by  the  Cleveland,  Columbus,  Cincinnati  & 
Indianapolis  R.  Co.  His  widow,  Mary  Schneider,  was  ap 
pointed  administratrix  of  his  estate,  and  brought  her  action  in 
the  superior  court  of  Cincinnati  against  the  railway  company, 
under  the  statute,  for  damages,  averring  that  his  death  was 
caused  by  the  negligence  and  wrongful  conduct  of  the  com- 
pany's servants,  and  that  he  was  without  f^ult.  The  answer 
controverted  all  the  allegations  of  the  petition  except  that  the 
defendant  is  a  corporation  under  the  laws  of  Ohio.  The  plain- 
tiff obtained  a  verdict  for  $6000,  but,  upon  the  hearing  of  a 
motion  for  a  new  trial  filed  by  the  defendant,  consented  to  re- 
mit $2000,  and  accept  judgment  for  $4000.  The  motion  was 
thereupon  overruled,  and  judgment  entered  accordingly.  A 
bill  of  exceptions  was  duly  taken,  purporting  to  set  out  all  the 
evidence,  the  charge  of  the  court  to  the  jury,  certain  instruc- 
tions, requested  by  the  defendant  which  were  refused,  and  cer- 
tain other  instructions  requested  by  the  defendant  which  were 
given.  One  of  the  grounds  of  the  motion  for  a  new  trial  was 
misconduct  on  the  part  of  the  plaintiff  in  the  action,  upon  which 
affidavits  were  read  by  both  parties,  which  affidavits  are  by 
reference  made  part  of  a  separate  bill  of  exceptions  taken  on 
the  overruling  of  the  motion.  The  railway  company  prosecuted 
error  to  the  district  court,  and  at  the  April  term,  1885,  the  cir- 
cuit court  affirmed  the  judgment  of  the  superior  court,  and  the 
reversal  of  these  judgments  is  now  sought  in  this  court.  The 
errors  relied  on  relate  to  the  charge  of  the  court,  its  refusal  to 
give  in  charge  the  instructions  requested,  and  misconduct  of 
the  plaintiff  in  the  progress  of  the  trial.  Such  further  state- 
ment with  reference  to  them  as  js  deemed  material  will  appear 
in  the  opinion. 

Matthews y  Holding  &  Grieve y  and  E.  H,  Pendleton  for  plaintiff 
in  error. 

Campbell  &  Bettman  for  defendant  in  error. 

Williams,  J. — ^The  refusal  of  the  court  to  give  in  charge  to 
the  jury  the  first  instruction  requested  by  the  railway  company 
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is  made  the  basis  of  an  extended  argument  to  show  that  it  was 
denied  the  benefit  of  the  proper  rule  of  law  on  the 
jhiftnetioBi  subject  of  Contributory  negligence.  Whether  this  is 
ftiiS,**  '*'  so  depends  not  only  upon  the  accuracy  of  the  in- 
struction requested,  but  also  upon  the  effect  of  the 
charge  given.  The  charge  requested  is  as  follows:  "(i)  It  was 
the  duty  of  the  decedent  to  approach  the  crossing  at  such  a 
rate  of  speed  as  would  enable  him  to  stop  promptly,  to  avoid 
danger ;  and  if  the  decedent  approached  the  crossing  on  a  trot, 
or  at  such  rate  of  speed  as  prevented  him  from  discovering  the 
danger  in  time  to  avoid  it,  or  prevented  him  from  stopping 
promptly,  or  from  turning  his  horses,  or  as  induced  him  to  hurry 
across,  upon  discovering  the  danger,  rather  than  attempt  to 
stop,  then  he  was  guilty  of  contributory  negligence,  and  the 
plaintiff  cannot  recover  even  though  defendant's  negligence  also 
contributed  to  the  injury."  The  court,  in  its  general  charge  on 
the  subject,  said  to  the  jury :  "  The  deceased  was  bound  to  use 
the  same  care,  in  protecting  himself,  that  the  defendant  com- 
pany was  bound  to  use  in  seeing  that  no  person  came  to  injury 
by  the  management  of  its  cars  and  engines ;  that  is,  he  was 
bound  to  use  such  care  and  prudence  as  a  reasonable  and  pru- 
dent man  would  use  in  protecting  himself  against  an  injury.  It 
was  his  duty  to  use  his  senses,  in  approaching  the  railway 
track,  to  discover  whether  or  not  there  was  any  train  or  locomo- 
tive approaching  which  might  injure  him  ;  to  make  such  reason- 
able use  of  his  eyes  and  other  senses  as  a  reasonable  and  pru- 
dent man  would  make ;  and  if,  by  the  use  of  them,  he  could 
have  avoided  the  injury,  then  he  cannot  recover  from  the  com- 
pany. But  if  he  exercised  such  care  as  a  reasonable,  prudent 
man  would  exercise,  and  if  the  defendants  was  guilty  of  neglect 
in  the  running  of  this  engine,  and  the  deceased  was  killed  by 
reason  of  that,  then  the  company  is  responsible."  And,  at  the 
request  of  the  company,  the  court  further  instructed  the  jury 
"  that  it  was  the  duty  of  the  deceased,  in  approaching  the  rail- 
road crossing,  to  look  for  the  railroad  locomotive  before  at- 
tempting to  cross ;  and,  if  his  failure  contributed  to  the  accident, 
he  cannot  recover,  even  though  the  defendant's  negligence  also 
contributed  to  the  injury.  Even  though  the  fireman  and  en- 
gineer were  guilty  of  neglect  contributing  to  the  injury,  yet  that 
did  not  absolve  the  deceased  from  exercising  the  precaution  of 
looking  and  listening  for  the  approach  of  trains  at  sOch  point  on 
Freeman  street  as  would  enable  him  to  discover  the  approach- 
ing train  or  locomotive,  or  from  approaching  the  crossing  at 
such  gait  as  would  enable  him  to  control  his  horses  promptly." 
The  instructions  given  to  the  jury  omitted  nothing  of  substance 
contained  in  the  one  refused,  unless  it  be  that,  "  if  the  deceased 
approached  the  crossing  on  a  trot,"  he  was  guilty  of  contribu- 
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tory  negligence.  Indeed,  the  effect  of  the  charge  requested  is 
that  it  is  negligence  in  law  for  a  person  driving  a  team 
to  approach  at  a  trot  a  railroad  crossing  under  any  co»JrfJ»^»i 
circumstances.  It  is  undoubtedly  true  that  persons  opea  gatMT 
approaching  railroad  crossings  are  bound  to  the  rea- 
sonable and  prudent  exercise  of  their  faculties  to  discover  dan- 
ger, and  to  the  use  of  proper  care  to  avoid  injury;  and,  if  the 
omission  of  either  contributes  to  their  injury,  they  are  generally 
without  remedy.  But  whether  they  have  so  exercised  their 
faculties,  and  used  such  care,  must  depend  upon  the  particular 
circumstance.  For  instance,  it  has  been  held  that  the  absence 
of  the  usual  sign-board  of  warning  is  a  circumstance  which  may 
properly  go  to  a  jury  to  enable  them  to  determine  whether  the 
person  attempting  to  cross  the  railroad  track  has  been  guilty  of 
such  negligence  as  would  defeat  his  recovery.  The  reason  as- 
signed is  "  that,  if  the  traveller  is  a  stranger  to  the  crossing,  the 
want  of  such  warning  would  be  calculated  to  mislead  him  into 
danger;  and,  if  he  was  familiar  with  the  crossing,  it  might  oper- 
ate as  a  reminder  of  danger  which  he  might  otherwise  forget." 
And,  generally,  "  when  the  question  of  contributory  negligence 
depends  upon  a  variety  of  circumstances,  from  which  different 
minds  may  arrive  at  different  conclusions  as  to  whether  the 
plaintiff  exercised  proper  care  and  caution,  the  question  should 
be  submitted  to  the  jury  under  proper  instructions.*'  Railroad 
V.  Whitacre,  35  Ohio  St.  627.  Approaching  a  railroad  crossing 
by  one  driving  a  team  at  the  speed  of  a  trot  may  not  necessarily 
either  interfere  with  the  prudent  use  of  his  faculties,  or  prevent 
due  care  on  his  part  in  crossing.  There  may  be  crossings  much 
used  both  by  the  railroad  company  and  the  travelling  public 
where  it  would  be  highly  important  that  the  persons  should 
cross  over  promptly  and  quickly.  At  the  intersection  of  rail- 
roads and  highways  where  trains  are  run  at  long  intervals,  and 
few  persons  travel  the  road,  persons  approaching  ordinarily  can 
tell  whether  it  is  dangerous  to  cross,  and  easily  govern  their  own 
conduct  in  crossing.  But  where  several  tracks,  over  which 
trains  and  engines  are  run  many  times  every  hour,  cross  a  con- 
stantly  travelled  public  street  in  a  populous  city,  thronged  with 
people  and  vehicles,  unless  some  expeditious  mode  of  crossing 
were  devised,  a  confused  and  hopeless  obstruction  of  the  street 
would  result.  Hence,  at  such  crossings  gates  are  put  up  and 
gate-men  maintained  by  railroad  companies,  as  was  the  case  at 
the  crossing  in  question,  as  a  means  of  safety  to  the  people  using 
the  street,  and  for  the  protection  of  the  railroad  companies- 
It  is  the  business  of  the  gate-men  to  watch  the  track,  and,  when 
clear,  to  open  the  gates  for  persons  using  the  street  to  cross ; 
and,  upon  the  approach  of  locomotives  or  trains,  to  close  the 
gates,  and  prevent  persons  and  vehicles  from  crossing  until  the 
85  A.  &  E.  R.  R.  Cas.->22 
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tracks  are  again  clear.  To  persons  in  the  street  who  are  ap- 
proaching the  railroad  tracks  with  a  view  to  crossing,  an  open 
gate  is  notice  that  the  track  is  clear,  and  that  it  is  safe  to  cross ; 
but,  as  the  gates  were  liable  to  be  closed  at  any  time,  persons 
crossing  would  naturally  understand  they  should  not  linger  on 
the  track,  but  pass  over  promptly  and  speedily.  Therefore,  for 
a  person  to  drive  on  a  trot  onto  the  railroad  tracks  while  the 
gates  are  open,  instead  of  being  negligence,  might  be  a  high  de- 
gree of  care.  The  evidence  in  this  case  very  clearly  shows  that 
Freeman  street,  at  the  point  it  was  crossed  by  the  railroad 
tracks,  was  a  public  street  of  the  city  of  Cincinnati,  over  which 
people  and  teams  of  all  kinds  were  constantly  passing;  that 
several  tracks  of  the  railroad  were  laid  across  it,  which  were  by 
two  companies  used  for  shifting  their  cars  and  locomotives,  and 
gates  had  been  put  up,  and  gate-men  were  maintained  at  the 
crossing ;  that,  at  the  time  the  deceased  approached  and  drove 
onto  the  crossing,  the  gates  were  open,  and  he  drove  onto  the 
tracks  through  the  open  gate  on  a  trot,  and  we  think  the  court 
properly  left  it  to  the  jury  to  determine  whether  the  deceased, 
under  the  circumstances  of  the  case,  used  such  care  as  a  reason- 
able and  prudent  person  would  and  ought ;  and  the  refusal  of 
the  court  to  charge  the  jury  that  he  was  guilty  of  contributory 
negligence,  if  he  approached  the  crosssing  on  a  trot,  was  not 
error. 

2,  It  is  next  contended  that  there  was  error  in  refusing  to  in- 
struct the  jury  that,  "  If  the  jury  find  that  the  gateman  was  an 
employee  of  the  Cincinnati,  Hamilton  &  Dayton  R. 
■4ii8«Me  of  Co.,  and  under  its  control,  and  operated  the  gates 
KfttomM  of  while  the  trains  of  the  defendant  were  passing  sim- 
Mothereom-  pjy  ^^  ^y^^  servant  of  the  first-named  company,  then 
'*"^'  the  defendant  could  be  charged  with  his  negligence 

unless,  after  discovering  his  negligence,  it  could,  by  the  exercise 
of  ordinary  care,  have  prevented  the  effect  of  such  negligence  ;*' 
and  in  the  charge  given  on  that  subject,  which  is  as  follows : 
'*  There  is  one  thing  further  which  is  to  be  said  about  the  ques- 
tion as  to  the  agents  of  the  defendant.  It  is  claimed  that  the  de- 
fendant is  not  liable  for  the  acts  of  the  brakeman,  gate-keeper, 
and  perhaps  other  employees  because  they  were  employees  of  the 
Cincinnati,  Hamilton  &  Dayton  R.  Co.,  and  not  the  employees  of 
the  defendant  company.  If  you  find,  from  the  testimony,  that  the 
defendant,  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis 
R.  Co.,  was  occupying  the  tracks  of  the  Cincinnati,  Hamilton  & 
Dayton  R.  Co.  by  an  agreement  between  the  two  companies  ;  that 
the  engine  which  caused  the  injury  was  the  engine  of  the  defend- 
ant company;  and  that  the  switchmen,  gatekeepers,  train-de- 
spatchers,  and  other  officers  and  agents  of  the  Cincinnati,  Hamil- 
ton &  Dayton  Co.  were,  by  reason  of  this  agreement,  engaged  in 
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runnings  or  aiding  to  run,  the  locomotive  of  the  defendant  com- 
pany,— then,  for  the  purposes  of  the  movements  of  that  locomo- 
tive on  the  track  of  the  Cincinnati,  Hamilton  &  Dayton  Co., 
the  officers  and  agents  of  the  Cincinnati,  Hamilton  &  Dayton 
Co.  engaged  in  that  work  were  the  officers  and  agents  of 
the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  R.  Co.**  It 
appears  from  the  record  that  a  contract  was  made  between  the 
Cincinnati,  Hamilton  &  Dayton  R.  Co.  an.d  the  Cleveland, 
Columbus,  Cincinnati  &  Indianapolis  R.  Co.,  in  1876,  the  seventh 
section  of  which  only  was  put  in  evidence,  and  which  reads  as 
follows :  "  Seventh.  The  business  of  said  two  lines  of  railroad 
shall  be  conducted  so  as  to  preserve  the  existing  relations  of 
each  with  eastern  and  western  connecting  roads,  and  to  develop 
to  the  fullest  extent  the  business  resources  of  each  line ;  all 
passenger  trains  shall  be  run  to  and  from  the  Cincinnati  depot, 
party  of  the  first  part,  and  for  the  use  of  the  same,  with  the 
tracks,  side  tracks  thereto,  and  yards  for  passenger-cars  west  of 
Mill  Creek ;  and,  for  the  cost  of  switching,  the  party  of  the  first 
part  shall  be  allowed  and  paid,  by  the  party  of  the  second  part, 
in  excess  of  the  amount  to  which  each  shall  be  entitled  out  of 
the  joint  earnings,  annually,  the  sum  of  five  thousand  dollars, 
payable  monthly.**  There  was  evidence  tending  to  show  that 
the  gate  at  the  Freeman-street  crossing  was  put  up  by  the 
former  company,  and  that  the  gateman  was  employed  by  that 
company,  but  the  engines  and  trains  of  the  latter  company 
were  .run  and  controlled  by  its  own  servants  and  employees ; 
and  that  the  engine  which  collided  with  the  wagon  of  the  de- 
ceased, when  he  was  killed,  was  so  run  and  controlled  ;  and,  as 
the  negligence  charged  against  the  defendant  by  the  plaintiff, 
in  her  petition,  consisted  in  carelessly  running  the  locomotive 
and  managing  the  crossing,  it  became  a  material  question 
whether  the  defendant  could  be  made  responsible  for  any  negli- 
gence of  the  gateman,  while  it  was  using  and  operating  the  rail- 
road. The  whole  of  the  agreement  between  the  two  companies 
IS  not  produced ;  and  it  was  impossible  for  the  court,  from  the 
fragment  that  was  introduced  in  evidence,  to  construe  it,  or 
properly  determine  its  effect,  or  the  relation  really  existing  be- 
tween the  companies.  From  that  part  of  the  contract  con- 
tained in  the  record,  it  appears  that  each  company  had  the  right 
to  the  equal  and  joint  use  of  the  tracks  and  depot,  and  the  de- 
fendant was  to  pay  the  other  company,  for  the  use  of  the  same, 
with  the  side  tracks  and  yard,  and  for  the  cost  of  switching, 
$5000  per  year  in  excess  of  the  amount  to  which  it  should  be 
entitled  out  of  the  joint  earnings.  What  the  arrangement  was 
in  regard  to  the  servants  or  employees  of  the  two  companies  is 
not  shown.  Whether  they  were  to  be  paid  out  of  the  joint 
-earnings,  and  be  under  the  joint  control,  of  the  two  companies, 
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or  otherwise,  does  not  appear  from  that  part  of  the  agreement 
,  in  the  record  ;  and  the  evidence  on  the  subject  consisted  of  the 
usage  and  conduct  of  the  companies.  It  would  seem,  therefore, 
that  the  court  properly  left  it  to  the  jury  to  determine,  as  a  ques- 
tion of  fact,  whether  the  defendant  was  using  the  tracks  of  the 
other  company  under  an  agreement  with  it,  and  the  gatekeeper 
and  other  employees  of  the  company  were,  by  reason  of  the 
agreement,  aiding  to  run  the  locomotives  of  the  defendant 
which  caused  the  injury.  If  so,  they  became,  by  virtue  of  the 
agreement,  the  servants  and  employees  of  the  defendant,  and  it 
became  liable  for  their  negligence.  The  fact  that  the  gateman 
was  an  employee  of  the  Cincinnati,  Hamilton  &  Dayton  R.  Co., 
and  vras  under  its  control,  and  so  operated  the  gates  while  the 
defendant's  trains  were  passing,  does  not  exclude  the  idea  that, 
by  virtue  of  the  agreement  between  the  two  companies,  he  may 
'also  have  been  then  equally  under  the  control  of  the  defendant. 
But  we  do  not  care  to  rest  the  decision  of  this  question  solely 
or  mainly  upon  the  foregoing  considerations.  It  is  generally 
held  that  railroad  companies,  unless  required  by  statute,  are  not 
bound  to  place  gates  or  flagmen  at  highway-crossings  except 
under  special  circumstances  which  render  the  precaution  neces- 
sary for  the  public  safety.  The  duty,  it  is  said,  does  not  arise 
*  merely  from  the  number  of  persons  who  use  the  crossing,  but 
it  may  be  created  by  an  exceptionally  dangerous  mode  of  cross- 
ing adopted  by  the  companies  for  their  own  convenience. 
Pierce  R.  R.  352,  and  cases*  cited.  "A  railway  company  is  not, 
as  a  rule,  in  the  absence  of  a  statute  requiring  it,  or  of  an  or- 
dinance of  a  municipal  corporation,  bound  to  maintain  gates  at 
a  crossing  or  keep  a  flagman  to  warn  travellers  of  the  approach 
of  trains  ;  but,  under  the  maxim,  sic  utere  tuo^  etc.,  instances  may 
arise  where  the  duty  is  cast  upon  them,  or  of  providing  some 
other  equally  safe  mode,  by  reason  of  the  location  of  the  cross- 
ing and  the  large  number  of  people  crossing  it,  or  where  the 
mode  of  crossing  adopted  by  the  company  is  exceptionally  dan- 
gerous." 2  Wood  Ry.  Law,  13 13.  %And  in  Railroad  Co.  v, 
Matthews,  36  N.  J.  Law,  531,  the  chief  justice,  in  delivering 
the  opinion  of  the  court,  said  :  "  Under  usual  circumstances,  in 
the  open  country  they  [railway  companies]  can  run  as  many 
trains,  and  at  as  great  rate  of  speed,  as  are  consistent  with  the 
safety  of  their  passengers.  They  are  not  called  on  to  keep  flag- 
men, under  ordinary  circumstances,  at  cross  roads,  nor  give  any 
other  notice  of  the  approach  of  their  trains  than  those  signals 
that  are  prescribed  by  statute.  If  greater  safeguards  are  requi- 
site for  the  safety  of  the  community,  and  those  public  agents 
are  to  be  put  under  greater  restrictions  in  the  exercise  of  their 
franchises,  such  contrtvances  must  proceed  from  the  legislative, 
and  not  from  the  judicial,  power.    But,  while  I  thus  say  that 
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these  additional  burdens  cannot  be  imposed  by  the  courts  upon 
these  companies,  I  also  say,  at  the  same  time,  and  with  quite  as 
much  emphasis,  that  the  companies  may,  by  their  own  conduct, 
impose  such  burdens  on  themselves.  If  one  of  them  chose  to 
build  its  tracks  in  such  a  mode  as  to  necessarily  make  the  use  of 
a  public  road  which  it  crosses  greatly  dangerous,  I  think  such 
company,  by  its  own  action,  must  be  held  to  have  assumed  the 
obligation  of  compensating  the  public  for  the  increased  danger 
by  the  use  of  additional  safeguards.  The  reasonable  and  indis- 
pensable implication  is  that  the  railway  is  to  be  constructed  so 
as  not  unnecessarily  to  interfere  with  the  safe  use  of  the  public 
road ;  and  if  a  railroad,  for  its  own  convenience,  curves  its  track, 
as  it  leaves  a  deep  cut  within  a  few  feet  of  a  highway,  and  also 
sees  fit  to  put  up  buildings  close  along  such  track,  and  by  these 
means,  or  either  of  them,  heightening  the  danger  in  the  use  of 
such  highway,  it  seems  to  me  very  clear  that  such  company 
must  be  held  to  have  taken  upon  itself  the  duty  of  averting 
such  danger  by  the  employment  of  every  reasonable  precaution 
within  its  power.  On  such  occasions  as  this,  or  whenever  the 
situation  is  embraced  within  the  principle  stated,  the  presence 
of  a  flagman,  or  some  equivalent  safeguard,  can  be  demanded 
of  the  company."  The  crossing  in  question  has  been  recognized 
by  the  railroad  companies  using  it  as  of  that  exceptionally  dan- 
gerous  character,  made  so  for  their  convenience  in  using  the 
tracks  as  a  place  for  switching  cars  and  locomotives,  which  created 
the  duty  to  place  gates  and  gatemen  there  as  a  necessaay  pre- 
caution on  their  part,  and  we  think  very  properly  so  ;  for  when 
a  railroad  company,  for  its  own  convenience,  lays  its  tracks  across 
a  generally  travelled  public  street  in  a  populous  town  or  city,  over 
which  people,'  with  their  teams  and  vehicles,  are  accustomed  to 
pass  almost  continuously,  and  then  uses  the  tracks  as  a  place  for 
the  convenient  switching  of  trains  and  engines,  thus  making  a 
yard  of  a  portion  of  the  public  street,  it  is  bound  to  exercise 
care,  proportioned  to  the  increased  danger  arising  from  such  use 
of  its  track,  to  avoid  injury  to  persons  using  the  crossing.  And 
common  prudence  requires  that  it  should,  as  a  reasonable  pre- 
caution  for  their  safety,  and  means  of  preserving  the  legitimate 
uses  of  the  street,  maintain  flagmen,  or  gates  and  gatemen,  at 
such  crossing,  or  adopt  other  adequate  measures  for  that  pur- 
pose ;  otherwise,  the  street  may  be  permanently  obstructed,  and 
its  uses  destroyed.  So  long  as  the  defendant  used  the  railroad 
tracks  at  this  crossing,  and  operated  the  road,  it  was  incumbent 
on  it  to  use  like  care.  It  should  anticipate  the  reasonable  effect 
of  the  gates,  and  the  gatemen's  conduct  in  their  management, 
on  persons  approaching  the  crossing,  or  about  to  cross,  and 
operate  the  road  at  that  place  having  due  regard  to  such  prob- 
able effect,  and  exercise  care  proportioned  to  the  probable  dan- 
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ger  to  persons  using  such  crossing  under  those  circumstances ; 
and  if,  while  so  using  the  tracks  of  the  road,  it  accepts  the  ser- 
vices of  the  gatemen  employed  by  the  company  owning  the 
road,  instead  of  employing  gatemen  of  its  own,  they  become, 
for  the  time  being,  its  servants,  for  whose  negligence  it  is  re- 
sponsible ;  and,  if  it  does  not  accept  their  services,  its  duty  is  to  ' 
place  competent  gatemen  there,  and  is  responsible  for  its  omis- 
sion to  do  so.  It  might,  by  proper  stipulation  in  the  agreement 
of  the  railroad  company  with  which  it  contracted,  require  it  to 
furnish  competent  servants  for  the  transaction  of  its  business, 
and  hold  it  responsible  for  any  breach  of  the  agreement ;  but  it 
cannot,  by  such  contract  or  by  its  failure  to  so  contract,  shift 
either  the  duty  it  owes  to  those  using  the  street,  or  its  responsi- 
bility to  them. 

3.  The  refusal  of  the  court  to  give  the  third  instruction  re- 
quested by  the  defendant  is  also  one  of  the  errors 
FAiianto  dis-  assigned.  That  instruction  is  that,  "  If  the  jury  find, 
MltribatorT*  ^^om  the  evidence  that,  at  a  point  on  Freeman  street 
Bcgiigenee.  twenty-five  feet  from  the  track  upon  which  the  loco- 
motive that  caused  the  injury  was  coming,  the  de- 
cedent, seated  in  his  wagon,  could,  by  looking  in  the  direction 
of  the  approaching  locomotive,  have  seen  it  at  a  distance  of  one 
hundred  and  fifty  feet  or  more  from  the  crossing,  and  in  time  to 
avoid  the  collision,  his  failure  to  discover  its  approach  was  neg- 
ligence on  his  part,  and  the  plaintiff  cannot  recover."  It  is  said 
in  the  argument  that  this  instruction  is  adopted  from  Railway 
Co.  V.  Snyder,  24  Ohio  St.  678.  The  instructions  requested  and 
refused  in  that  case  were  that,  if  the  plaintiff's  daughter,  who 
was  killed,  and  her  sister,  who  was  accompanying  her,  could,  by 
looking,  have  seen  the  train,  and  avoided  the  injury,  their  at- 
tempt to  cross  without  looking  was  negligence  ;  or,  if  they  were 
standing  on  the  track  without  looking  to  see  if  a  train  were  ap- 
proaching, if  they  could  have  seen  the  danger  and  avoided  the 
injury  by  looking,  that  was  negligence.  This  court,  in  declining 
to  reverse  the  judgment  because  of  the  refusal  to  give  the  in- 
structions, said :  "  While  we  think  the  court  erred  in  refusing  a 
new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of 
the  evidence,  we  see  no  error  in  its  refusal  to  give  the  instruc- 
tions asked.  To  give  the  instructions  asked  would  have  been, 
to  a  great  extent,  taking  the  case  from  the  jury  by  assuming  the 
existence  of  material  facts  in  the  case.  The  court  could  not  say 
to  the  jury  that  the  failure  of  the  girls  to  look  in  the  direction 
of  the  gravel-train  when  approaching  or  standing  upon  the 
track  was  carelessness  such  as  should  prevent  a  recovery,  with- 
out assuming  the  existence  of  material  facts  in  the  case,  which 
it  was  for  the  jury  to  find.  The  instructions  asked  assume  the 
agency  of  the  elder  sister,  and  assume  the  non-existence  of  any 
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facts  or  circumstances  rendering  it  prudent  or  proper  for  her  to 
omit  looking  out.  These  were  matters  for  the  jury,  and  could 
not  be  fonnd  or  assumed  by  the  court,  no  matter  how  plainly 
they  might  be  proven."  These  observations  apply  aptly  to  the 
instruction  now  under  discussion.  It  assumes  that  there  were 
no  other  facts  or  circumstances  in  the  case  which  might  properly 
enter  into  the  question  of  contributory  negligence,  and  in  effect 
excluded  from  the  jury,  in  its  consideration  of  the  question, 
the  fact  that  gates  were  maintained  at  the  crossing,  and  stood 
open  in  the  presence  of  the  gateman  having  control,  thus  sig- 
nifying a  clear  track,  and  amounting  to  an  invitation,  to  those 
about  to  cross  over,  to  do  so.  Then,  there  was  evidence  tending 
to  prove  that  there  were  at  least  four  tracks  crossing  Freeman 
street  at  the  point  in  question,  used  by  both  railroad  companies 
for  switching  and  shifting  locomotives  and  cars.  These  tracks 
intersected  at  different  places,  so  that  the  passing  of  engines 
along  them  in  the  direction  of  the  crossing,  and  1 50  feet  away, 
was  not  always  an  indication  that  they  would  pass  the  crossing ; 
and  the  fact  that  the  gate  remained  open  might  easily  create  the 
belief,  by  persons  ordinarily  prudent,  that  they  would  not  be  run 
to  the  crossing.  At  least,  this  was  a  proper  circumstance  for 
the  jury  in  determining  whether  the  deceased  exercised  proper 
care ;  and  the  instruction  requested  virtually  excluded  it  from 
their  consideration,  and  we  think  there  was  no  error  in  refusing  it. 
4.  The  only  other  instruction  requested  by  the  defendant 
which  was  refused  is  the  following :  "  If  there  were  obstruc- 
tions to  the  decedent's  line  of  vision  in  the  direction  from  which 
the  locomotive  was  coming,  that  fact  made  it  the  more  necessary 
that  he  should  use  other  means  to  discover  danger ; 
and,  if  he  could  not  avoid  danger  otherwise  than  ^^"'"^ 
by  stopping  and  listening,  then  it  was  his  duty,  iJtop  and  ' 
before,  going  upon  the  track,  to  stop  and  listen  ;  and,  luten. 
if  his  failure  to  do  so  contributed  to  the  injury,  plain- 
tiff cannot  recover."  Much  of  what  has  already  been  said,  is 
also  applicable  to  the  question  raised  by  this  request.  As 
before  remarked,  persons  approaching  railroad-crossings  are 
bound  to  the  reasonable  use  of  their  faculties  in  discovering  and 
avoiding  danger  from  passing  trains ;  and  to  that  end  it  is  ordi- 
narily their  duty  to  listen,  and,  if  necessary,  stop,  before  at- 
tempting to  cross ;  but,  at  crossings  where  gates  are  maintained, 
this  may  cease  to  be  a  duty,  or  be  so  only  under  peculiar  circum- 
stances, though  the  view  of  the  track  is  obstructed.  The  placing 
of  gates  and  gatemen  at  the  crossing  may  have  become  but  a 
prudent  and  proper  precaution  on  the  part  of  the  railroad  com- 
panies because  of  the  obstructed  view  of  the  tracks  and  the 
difficulty   on  the  part  of  persons  approaching  in   discovering 
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danger  from  observation  merely.  At  such  crossings,  it  is  the 
duty  of  the  gatemen  to  observe  the  tracks,  and  to  know  when, 
on  account  of  approaching  trains  and  engines,  it  becomes  dan- 
gerous to  cross,  and,  whenever  it  does,  to  close  the  gates,  and 
prevent  persons  from  attempting  it;  and  it  is  as  much  their  duty 
to  observe  and  know  when  the  tracks  are  clear  and  persons  may 
■  cross  over  in  safety,  and,  when  it  is,  to  open  the  gates,  and  keep 
them  open  for  that  purpose  so  long  as  it  continues  to  be  safe  to 
cross,  and  no  longer.  Persons  approaching  such  crossings  have 
the  right  to  presume,  in  the  absence  of  knowledge  to  the  con- 
trary, that  the  gatemen  are  properly  discharging  their  duty,  and 
govern  themselves  accordingly ;  and  hence,  when  the  gates  are 
open  and  the  gatemen  present,  they  are  entitled  to  assume 
that  the  tracks  are  clear  and  it  is  safe  to  cross.  And  their  failure 
to  stop  and  listen  before  passing  onto  the  tracks  through  the 
open  gate  is  not,  in  the  absence  of  other  circumstances,  negli- 
gence which  will,  in  case  of  injury  to  them  caused  by  a  passing 
locomotive  while  so  attempting  to  cross,  defeat  a  recovery 
therefor.  This  conclusion  is  sustained  by  the  case  of  Baker  v. 
Pendergast,  32  Ohio  St.  494,  where  it  is  held  that  **  A  person 
about  to  cross  a  street  of  a  city  in  which  there  is  an  ordinance 
against  fast  driving  lias  a  right  to  presume,  in  the  absence  of 
knowledge  to  the  contrary,  that  others  will  respect  and  conform 
to  such  ordinance  ;  and  it  is  not  negligence  on  his  part  to  act  on 
the  presumption  that  he  is  not  exposed  to  a  danger  which  can 
only  arise  through  a  disregard  of  the  ordinance  by  other 
persons."  It  is  true  that  it  is  further  held  in  that  case  "  that,  if 
the  person  crossing  the  street  knew  that  persons  were  driving 
along  the  street  at  a  forbidden  speed,  and  had  full  means  of 
seeing  the  rate  at  which  they  were  going,  the  existence  of  the 
ordinance  would  not  authorize  a  presumption  which  was  nega- 
tived by  the  evidence  of  his  senses."  The  instruction,  requested 
by  the  defendant,  now  under  consideration  assumes  that  the  de- 
ceased (Schneider)  did  not  see  the  approaching  engine,  and  could 
not  on  account  of  obstructions  to  his  "  line  of  vision  in  the 
direction  from  which  the  locomotive  was  coming,"  and  therefore 
that  it  was  his  duty  to  use  other  means  to  discover  the  danger, 
and,  if  necessary,  to  stop  and  listen.  In  the  case  assnmed  by 
the  instruction,  the  presumption  upon  which  he  had  a  right  to 
rely — viz.,  that  the  gatemen  were  properly  performing  their  duty 
and  the  track  was  clear — ^was  not  negatived  by  the  evidence  of 
his  senses,  or  in  any  other  way. 

5.  The  last  assignment  of  error  we  notice  is  that  based  upon 
the  alleged  misconduct  of  the  plaintiff.  It  appears  from  the 
bill  of  exceptions  that  a  drawing,  prepared  by  one  of  the  wit- 
nesses, of  an  engine,  and  the  crossing,  was  admitted  in  evidence 
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on  the  trial,  and  was  taken  with  the  papers  by  the  jury  on  the 
submission  of  the  case.  The  misconduct  consisted  in  writing  on 
the  back  of  this' paper  by  one  of  the  plaintiff's  counsel  what  is 
characterized  by  defendant's  counsel  as  "  points  and 
suggestions."  If  not  entirely  unintelligible,  they  are  Mivondaotof 
so  meagre  and  obscure  as  to  render  it  doubtful  wriSJlJ^a 
whether  any  person  except  the  one  who  wrote  them  papers, 
could  make  any  intelligent  interpretation  of  them,  or 
derive  any  significance  from  them.  It  appears  that  they  were 
memoranda  written  while  the  counsel  for  the  defendant  were 
making  their  arguments  to  the  jury,  by  one  of  the  plaintiff's 
counsel,  as  points  to  be  answered  by  him  in  the  closing  argu^ 
ment.  He  did  not  at  the  time  know  that  they  were  being  made 
on  a  paper  in  the  case,  and  it  appears  that  they  were  not  made 
with  any  intention  to  have  them  go  to  the  jury,  and  neither  the 
plaintiff  nor  her  counsel  knew  the  jury  had  them.  The  delivery 
of  the  paper  to  the  jury  was  attended  by  no  wrongful  conduct 
on  the  part  of  the  plaintiff  or  of  her  attorneys ;  and  the  trial 
court,  familiar  with  the  progress  of  the  trial  and  the  conduct  of 
the  jury,  was  better  able  than  we  to  judge  whether  the  defend- 
ant could  have  been  prejudiced  thereby.  At  all  events,  we  do 
not  regard  it  a  matter  of  such  consequence  as  to  require  the  re- 
versal of  the  judgment. 

Some  other  errors  are  assigned,  but  they  are  substantially  dis- 
posed of  by  what  has  already  been  said,  and  they  need  not  be 
more  particularly  noticed.     Judgment  affirnned. 

Crossing — Necessity  of  Flagman — Statutory  RequirementSt — An  Illinois 
statute  requires  railroad  companies  upon  receiving  notice  from  the  public 
authorities  that  a  flagman  is  necessary  at  a  crossing,  to  place  and  retain  a 
flagman  there.  But  the  mere  fact  that  the  duty  is  imposed  upon  the  com- 
pany to  keep  a  flagman  upon  the  crossing,  upon  so  receiving  notice,  does 
not  relieve  it  from  the  duty  of  placing  one  there  of  its  own  motion,  if  the 
necessities  of  the  crossing  require  it,  and  evidence  that  no  flagman  had 
been  stationed  at  the  crossing  is  admissible  notwithstanding  the  provisions 
of  the  statute  for  the  purpose  of  proving  negligence.  Chicago,  Baltimore 
A  Quincy  R.  Co.  v,  Perkins,  (111.)  17  N.  East  Rep.  i. 

See,  generally,  as  to  duty  of  company  to  post  flagman  at  crossing,  Tugen- 
heim  v.  Lake  Shore,  etc,  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  89,  and  cases 
<:ited  in  note,  p.  100. 

Same — Pleading — Instruction. — A  petition  in  an  action  to  recover  dam- 
ages for  injuries  sustained  at  a  highway  crossing  stated  that,  "the  de- 
fendant, without  giving  any  proper  warnmg  or  signal  of  the  approach  of 
its  train,  and  without  keeping  a  flagman  at  said  crossing  to  give  warning 
and  notice  to  persons  passing  upon  said  street,  and  to  signal  danger  when 
trains  were  approaching  or  crossing  said  street,  as  it  was  required  by  an 
ordinance  duly  passed,'  etc.  In  the  instructions  of  the  court,  it  withdrew 
from  the  jury  the  Question  as  to  defendant's  negligence  arising  from  the 
fact  that  it  had  no  nagman  at  the  crossing  because  no  ordinance  had  been 
introduced  in  evidence;  but  the  court  submitted  to  the  jury  the  question 
whether  ordinary  care  and  prudence  did  not  require  the  defendant  to  keep 
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a  fiagman  at  the  crossing  to  warn  persons  crossing  over  it  irrespective  of 
any  municipal  regulations.  It  was  held  that  the  petition  was  broad  enough 
to  admit  of  the  instruction  given.  Schmidt  v.  Burlington,  C.  R.  &  N.  K. 
Co.  (Iowa).  39  N.  W.  Rep.  916. 

Same — Contributory  Negtigencet — See,  ante,  Qeveland,  C.  C.  &  I.  R.  Co. 
z/.  Wynant,  328,  and  note,  333. 
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O'DONNELL. 
{Nebraska  Supreme  Court,  November  23, 1887.) 

Crossings — Statutory  Signals — Negligencot — The  failure  of  servants  of  a 
railroad  company  to  give  the  statutory  signals  at  a  crossing,  when  run- 
ning at  a  high  rate  of  speed,  and  not  upon  the  r^^lar  time  for  the  train, 
is  to  be  considered  in  deciding  whether  such  company  was  guilty  of 
negligence,  and  whether  a  person  injured  at  the  crossing  used  due  care  in 
attempting  to  cross. 

Same — Contributory  Negligence — Question  of  Fact. — The  question  as  to 
whether  a  person  injured  by  a  passing  train  at  a  railroad-crossing  was 
guilty  of  negligence  in  attempting  to  cross  is  usually  a  question  of  fact  to 
be  decided  upon  all  the  circumstances  of  the  case  as  shown  by  the  evi- 
dence. 

Error  from  District  Court,  Platte  County. 
Action  for  damages  for  personal  injuries.     The  opinion  states 
the  case. 

A,  J.  PoppletoityJ.  S,  Shropshire y  and  W.  R,  Kelly  for  plaintiff* 
McAllister  Bros,  for  defendant. 

Reese,  J. — This  action  was  instituted  in  the  district  court  of 
Platte  county,  for  damages  sustained  by  plaintiff,  resulting  from 
personal  injury  and  the  destruction  of  his  team,  harness,  and 
wagon  at  a  railroad-crossing  at  the  town  of  St. 
Edwards,  on  the  line  of  the  railroad  of  plaintiff  in 
error.  The  cause  was  tried  to  a  jury,  who  returned  a  verdict  in 
favor  of  defendant  in  error  for  $5500.  This  verdict  was  set  aside 
by  the  district  court  and  a  new  trial  granted.  On  the  second 
trial,  a  verdict  was  returned  in  favor  of  defendant  in  error  for 
$5000.  A  motion  for  a  new  trial  was  filed,  assigning  two 
grounds  therefor — first, "  the  verdict  is  not  sustained  by  the 
evidence,  and  is  contrary  to  law  ;  second,  for  errors  of  law 
occurring  at  the  trial  and  duly  excepted  to  by  defendant.'*  This 
motion  was  overruled  and  judgment  rendered  on  the  verdict. 
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Plaintiflf  in  error  brings  the  cause  into  this  court  hy  proceedings 
in  error.  Defendant  in  error  alleges  error  in  the  action  of  the 
district  court  in  setting  aside  the  first  verdict,  and  asks  that  that 
order  be  set  aside,  and  judgnient  rendered  thereon.- 

It  is  conceded  that  the  first  verdict  was  set  aside  for  the  sole 
reason  that  the  evidence  was  not  sufficient  to  sustain  it,  and  that 
the  evidence  upon  that  trial  was  substantially  the  same  as  on 
the  last.  We  do  not  think  it  necessary  to  enter  into  a  discus- 
sion of  the  testimony  adduced  upon  the  first  trial,  for  the  reason 
that  the  result  of  the  second  one  was  substantially  the  same,  and 
for  the  further  reason  that  it  could  not  be  said  that  there  was 
an  abuse  of  discretion  in  the  action  of  the  court.  To  this  may 
be  added  the  further  reason  that  it  is  apparent  that  the  last  ver- 
dict was  sufficiently  large  to  cover  the  damage  proven  on  either 
trial.  The  sole  question  presented  by  this  record  is  as  to  whether 
the  verdict  is  sustained  by  the  evidence. 

The  testiniony  upon  the  trial  shows  substantially  the  follow- 
ing uncontroverted  facts:  Plaintiff's  railroad  is  constructed 
through  the  village  of  St.  Edwards  upon  a  straight  line  and  a 
level  surface.  Defendant  resides  about  one  half  mile  north  of 
the  village  and  on  the  east  side  of  the  railroad  track,  the  direc- 
tion of  which  is  from  southeast  to  northwest,  and  perhaps  about 
one  half  mile  from  the  track.  That  part  of  the  village  in  which 
the  post-office,  stores,  etc.,  are  situated,  is  on  the  west)  side  of 
the  track,  or  across  the  same  from  the  residence  of  defendant  in 
error.  The  crossing  is  at  the  section  line  on  the  north  boundary 
of  the  village,  and  about  one  half  mile  southwest  from  defend- 
ant's house.  On  the  day  on  which  the  accident  occurred,  de- 
fendant in  error  was  in  the  village,  with  his  team  and  wagon,  and 
at  about  7  o'clock  in  the  evening  started  to  go  home.  Th^ 
point  from  which  he  started  was  about  four  blocks  northwest  of 
the  depot  and  perhaps  about  the  distance  of  one  block  from  the 
track  of  plaintiff's  road.  His  first  direction  was  one  and  a  half 
blocks  west,  thence  four  blocks  north,  which  again  brought  him 
near  the  track  parallel  with  the  track  to  the  northwest  along 
the  right  of  way  for  about  180  yards  to  the  section-line  cross- 
ing, where,  by  a  short  turn  to  the  right,  he  sought  to  cross  the 
railroad  track.  As  he  was  in  the  act  of  crossing  the  track, 
plaintiff's  train,  coming  from  the  southeast,  struck  his  team  and 
wagon,  killing  both  horses,  breaking  the  wagon  and  harness,  and 
injuring  him.  The  regular  time  for  the  train  was  5:30  o'clock. 
It  was  therefore  about  one  and  a  half  hours  late.  Of  this  fact 
defendant  in  error  had  knowledge,  for  he  had  seen  the  train 
standing  near  the  depot,  about  three  quarters  of  a  mile  southeast 
from  the  place  of  the  accident,  some  little  time  before  he  started 
home  ;  but  he  testifies  that  he  had  been  informed,  by  what  he 
considered  reliable  authority,  that  the  train  had  gone  before  he 
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started.  His  informant,  however,  was  in  no  way  connected  with 
the  railroad.  It  was  quite  cold  and  the  wind  was  blowing 
strongly  from  the  northwest.  There  was  but  one  train  per  day 
running  each  way,  the  return  train  going  south  in  the  morning. 

Ih  the  examination  of  the  question  presented, — ^the  contrib- 
utory negligence  of  defendant  in  error, — it  must  pot  be  forgotten 
that  all  questions  of  fact  were  for  the  jury  to  determine,  and 
that,  where  the  testimony  was  conflicting,  it  was  for  them  to 
decide  as  to  which  of  the  witnesses  were  entitled  to  belief.  In 
addition  to  the  foregoing  statement  of  facts,  there  was  sufficient 
evidence  to  support  the  finding  that  the  train  was  running  at 
an  unusually  high  rate  of  speed,  and  that  no  signals  were  given 
of  its  approach  to  the  crossing ;  that,  when  defendant  in  error 
approached  the  track,  before  turning  parallel  with  it,  he  looked 
along  the  track  and  saw  no  train,  and  that  he  again  looked 
when  about  half  way  from  there  to  the  crossing,  with  the  same 
results;  that  the  road  upon  which  he  was  driving  was  very 
rough  and  frozen  hard,  so  that  he  could  not,  or  did  not,  hear  the 
approach  of  the  train  as  it  came  up  in  his  rear,  no  other  noise 
being  made  by  it  than  the  exhaust  of  steam,  and  that  caused  by 
the  running  of  the  train,  neither  bell  nor  whistle  being  used, 
and  that  he  had  no  knowledge  of  its  presence  until  he  was  on 
the  track  and  saw  it  not  more  than  50  feet  away,  bearing  down 
upon  him  at  what  some  of  the  witnesses  testified  to  be  double 
its  usual  rate  of  speed.  There  is  no  question  as  to  the  fact  of 
the  accident.  One  of  the  horses  was  thrown  upon  the  right, 
the  other  to  the  left,  side  of  the  engine.  The  wagon  was  thrown 
from  the  track  with  great  force,  and  the  sound  of  the  collision 
was  heard  a  half-mile  away ;  yet  the  engineer  testified  that  he 
neither  saw  nor  heard  anything  of  the  accident,  and  knew 
nothing  of  it  until  the  next  day. 

If  it  be  true  that  the  train  was  running  at  the  rate  of  speed 
described  by  the  witnesses,  through  the  village,  and  that  no  signal 
of  any  kind  was  given,  the  train  being  one  hour  and 
FftiivretoiriTe  a  half  later  than  its  usual  and  regular  time,  these 
tIibI!tory^««^  facts  would  be  proper  to  be  considered  by  the  jury 
iig«Bce.  in  ascertaining  whether  the  employees  of  plaintiff  in 

error  were  negligent  or  not,  the  law  requiring  the 
signals  to  be  given.  Comp.  St.  1885,  p.  203,  §  104.  Upon  the 
other  hand,  if  the  jury  found  that  defendant  in  error  had 
sufficient  reason  to  believe  the  train  had  gone,  that  when  he 
approached  the  railroad  track  he  looked  down  the  track  and 
saw  no  train,  and  that  this  was  repeated  before  trying  to  cross, 
with  the  same  result,  and  that  under  all  the  circumstances  he 
exercised  that  degree  of  care  usually  exercised  by  and  required 
of  reasonably  prudent  men,  they  would  be  justified  in  finding 
that  he  was  guilty  of  no  such  negligence  as  would  defeat  his 
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recovery.  These  questions  of  negligence  were  for  the  jury  to 
decide  ;  and  we  cannot  conceive  how,  as  matter  of  law,  it  can  be 
said  either  that  plaintiff  in  error  was  not,  nor  that  defendant  in 
error  was,  negligent.  The  first  duty  was  upon  plaintiff  in  error ; 
a  part  of  this  was  the  compliance  with  a  plain  mandatory 
statute*  Defendant  in  error  had  the  right  to  expect  this  duty 
to  be  observed  in  case  a  train  should  pass  at  that  time — not 
that  a  failure  to  perform  it  would  exonerate  any  fault  of  his, 
nor  release  him  from  -the  exercise  of  proper  care,  but  that  he 
might  have  the  opportunity  of  knowing  of  the  approach  of  the 
train.  It  is  true  that;  plaintiff  in  error  had  the  right  to  expect 
due  care  of  any  one  who  might  be  near  its  track,  with  a  design 
to  cross,  but  that  would  not  justify  it  in  running  at  the  reckless 
rate  of  speed  described  by  the  witnesses,  against  a  high  win^  and 
in  violation  of  law.  The  degree  of  care  required  of  a  person 
who  is  about  to  cross  a  railroad  track  is  such  care  as  could  be 
reasonably  expected  of  an  ordinarily  prudent  person  under  like 
circumstances  ;  and  this  was  a  question  for  the  jury  to  determine 
under  all  the  circumstances  of  the  case.  This  case  seems  to  us 
to  be  peculiarly  within  the  rule  stated  by  the  supreme  court  of 
the  United  States,  in  Railroad  Co.  v.  Stout,  17  Wall.  657,  and 
approved  in  Railroad  Co.  z/.  Bailey,  1 1  Neb.  332 ;  9  N.  W.  Rep. 
50,  and  in  City  of  Lincoln  v.  Gillilan,  18  Neb.  1 15  ;  24N.  W.  Rep. 
444.  See  also,  upon  this  part  of  the  case.  Railway  Co.  v. 
Hutchinson,  11  N.  E.  Rep.  855 ;  Railroad  Co.  v.  Rudel,  100  111. 
603 ;  Railroad  Co.  v,  Troutman,  6  Am.  &  Eng.  R,  R.  Cas.  117; 
Smedis  v.  Railroad  Co.,  88  N.  Y.  13  ;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  445  ;  Railway  Co.  v,  McLin,  82  Ind.  435,  452  ;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  237;  Sherry  v.  Railroad  Co.,  10  N.  E.  Rep.  128. 
The  verdict  cannot  therefore  be  molested  as  not  being  sus- 
tained by.  the  evidence. 

Objection  is  made  to  instruction  numbered  10,  given  to  the 
jury  by  the  trial  court ;  but,  as  the  question  of  its  correctness  was 
not  presented  to  that  court  in  the  motion  for  a  new  trial,  it  can- 
not be  considered  here.  Schreckengast  z/.  Ealy,  16  Neb.  510; 
Railroad  Co.  v.  Walker,  17  Neb.  432. 

The  judgment  of  the  district  court  is  affirmed. 

The  other  judges  concur. 

Injury  at  Cross! ng^Contributory  Negligence. — See,  ante,  Hanks  v.  Bos- 
ton &  A.  R.  Co.  321,  and  note,  325-327. 

Duty  to  Give  Warning  Signals. — At  common  law,  it  is  the  duty  of  a  rail- 
road company  to  give  reasonable  and  proper  warnings,  for  the  protection 
of  travellers  on  a  highway,  when  its  trains  are  approaching  a  highway 
crossing.  See  Peoria  &  P.  U.  R.  Co.  v,  Clayberg,  107  111.  644;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  356 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Hilmer, 
72  111.  240 ;  Chicago  &  A.  R.  Co.  v.  Gretzner,  46  111.  84 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Cauffman,  38  111.  428;  Chicago,  R.  I.  R.  Co.  v.  Still,  19  111.  499; 
s.  c,  71  Am.  Dec.  236;  Galena  &  C.  U.  R.  Co.  v.  Loomis,  13  III.  548; 
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s.  c,  56  Am.  Dec  471 ;  Lynfield  v.  Old  Colony  R.  Co.,  64  Mass.  (10  Cush.) 
562 ;  s.  c,  57  Am.  Dec.  124;  Loucks  v,  Chicago,  M.  &  St.  P.  R.  Co.,  31 
Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  305;  Philadelphia  &  T.  R. 
Co.  V,  Hagen,  47  Pa.  St.  244 ;  s.  c,  86  Am.  Dec.  541 ;  Wakefield  v.  Con- 
necticut &  P.  R.  Co..  37  Vt.  330 ;  s.  c,  86  Am.  Dec.  711.  A  traveller  has 
the  right  to  presume  that  such  warning  will  be  given.  Robinson  v.  West- 
ern Pac.  R.  Co.,  48  Cal.  409;  Loucks  v.  Chicago,  M.  &  St.  P.  R.  Co.,  31 
Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  305;  Ernsts/.  Hudson  R.  R. 
Co.,  35  N.  Y.  9;  s.  c,  90  Am.  Dec.  761 ;  Beisiegel  v.  N.  Y.  Cent.  R.  Co., 
34  N.  Y.  622 ;  s.  c,  90  Am.  Dec.  741 ;  Klanowski  v.  Grand  Trunk  R.  Co., 
57  Mich.  525.  The  right  of  the  companies'  trains  to  proceed  at  the 
crossing  does  not  relieve  it  of  the  duty  to  ^ive  warning  signals  of  its  ap- 
proach. Indianapolis  &  V.  R.  Co.  v.  McLin.  82  Ind.  435 ;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  237.  See  also  Rockford,  R.  I.  &  St.  L.  R.  Co.  v,  Hilmer, 
72  111.  240.  These  arc  merely  the  requirements  of  ordinary  care.  Peoria 
A  P.  U.  R.  Co.  V.  Clayberg,  107  111.  644 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas. 
356;  Guggenheim  v.  Lake  Shore  &  M.  S.  R.  Co.,  57  Mich.  488 ;  s.  c,  22 
Am.  &  Eng.  R.  R.  Cas.  546 ;  Kelly  v.  St.  Paul,  M.  &  M.  R.  Co.,  29  Minn. 
I ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  93  ;  Shaber  v.  St.  Paul,  M.  &  M.  R.  Co., 
28  Minn.  103 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  185;  Tallman  v.  Syracuse, 
B.  &  N.  Y.  R.  Co..  98  N.  Y.  .198.  And  failure  to  give  them  is  negligence. 
See  Ranch  v.  Lloyd,  31  Pa.  St.  358 ;  s.  c,  72  Am.  Dec.  747 ;  Murray  v. 
South  Carolina  R.  Co.,  10  Rich.  (S.  C.)  L.  227;  s.  c,  70  Am.  Dec.  219; 
Milwaukee  A  C.  R.  Co.  v.  Hunter.  11  Wis.  160;  s.  c,  78  Am.  Dec.  699. 

Same— Character  of  Warnlngi — The  warning  given  must  be  of  such  a 
character,  and  made  at  such  time,  that  it  will  serve  to  protect  the  traveller 
from  injury  at  the  crossing  if  he  be  in  the  exercise  of  original  care. 
Chicago.  &  R.  I.  R.  Co.  v.  Still.  19  111.  499;  s.  c,  71  Am.  Dec.  236;  Louis- 
ville, C.  &  L.  R.  Co.  V.  Goetz.  79  Ky.  442 ;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  427.  The  Question  as  to  the  sufficiency  of  notice,  while  sometimes  a 
question  of  law  tor  the  court, — Loucks  v,  Chicago,  M.  &  St.  P.  R.  Co..  31 
Minn.  526 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  305,  309.  See  Louisville  &  N.  R. 
Co.  V.  Com..  13  Bush  (Ky.),  388;  Philadelphia,  W.  &B.  R.  Co.  v.  Stinger, 
78  Pa.  St.  219,  225,  227;  Roberts  v.  Chicago  &  N.  W.  R.  Co.,  35  Wis. 
779; — is  generally  a  question  for  the  jury, — Loucks  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  31  Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Qa.  305.  309; 
Shaber  v,  St.  Paul,  M.  &  M.  R.  Co.,  28  Minn.  103;  s.  c,  2  Am.  &  Eng.  R. 
R.  Cas.  185. 

Same — Where  Required. — The  common  law,  however,  does  not  abso- 
lutely require  warning  signals  to  be  given  at  all  highway-crossings  ap- 
froached  by  its  railway  trains, — see  Spencer  v.  Illinois  Cent.  R.  Co.,  29 
owa,  55 ;  Brown  v,  Milwaukee  &  St.  P.  R.  Co.,  22  Minn.  165  ; — the  duty, 
so  far  as  signals  are  concerned,  being  simply  the  duty  to  operate  the  road 
with  due  regard  to  the  right  and  safety  of  the  public, — Illinois  Cent.  R. 
Co.  V.  Ebert,  74  111.  399;  Shaber  v.  St.  Paul,  M.  &  M.  R.  Co.,  28  Minn. 
103 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  185  ;  Bell  v.  Hannibal  &  St.  J.  R.  Co.,  72 
Mo.  50 ;  Harlan  v.  St.  Louis.  K.  C.  &  N.  R.  Co.,  65  Mo.  22 ;  Paine  v. 
Grand  Trunk  R.  Co..  58  N.  H.  611;  Grippen  v.  New  York  Cent.  R.  Co., 
40  N.  Y.  34;  Beisiegel  v,  N.  Y.  Cent.  R.  Co.,  40  N.  Y.  9;  Pennsylvania 
R.  Co.  V.  Barnett,  59  Pa.  St.  259.  If  the  giving  of  warning  signals  at  any 
particular  crossing  arc  necessary  in  order  to  constitute  due  care  on 
the  part  of  the  railroad  company  when  its  trains  are  approaching  such 
crossings,  an  omission  to  give  such  signals  is  negligence  at  common 
law.  See  Peoria  &  P.  N.  R.  Co.  v,  Clayberg,  107  111.  644;  s.  c,  15  Am. 
&  Eng.  R.  R.  Cas.  356 ;  Rockford.  R.  L  &  St.  L.  R.  Co.  v.  Hilmer,  72 
111.  240;  Chicago.  R.  I.  R.  Co.  v.  Still,  19  111.  499 ;  s.  c.  71  Am.  Dec.  236 ; 
Pennsylvania  K.  Co.  v,  Krick,  47  Ind,  368;  Loucks  v,  Chicago,  M.  &St.  P, 
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R.  Co.,  31  Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  305;  Dyer  v,  Erie 
R.  Co.,  71  N.  Y.  228. 

Whether  Such  Signals  are  Necessary  is  a  Question  of  Fact  for  the  junr. 
See  Favor  z/.  Boston  &  L.  R.  Co.,  114  Mass.  352;  Norton  v.  Eastern  R. 
Co.,  113  Mass.  369;  Linfield  v.  Old  Colony  R.  Co.,  90  Mass.  (10  Cush.) 
J62 ;  s.  c,  57  Am.  Dec.  124;  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  115;  Cordell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  64  N.  Y.  535.  See, 
however,  Herring  v.  Wilmington  &  R.  R.  Co.,  10  Ired.  (N.  C.)  L.  402 ; 
s.  c,  51  Am.  Dec.  395;  Biles  z/.  Holmes,  11  Ired.  (N.  C.)  L.  16;  Brock 
V,  King,  3  Jones  (N.  C.)  L.  47. 

Statutory  Signalst— Regarding  statutory  provisions  for  the  giving  of 
warning  signals  by  trains  approaching  a  highway-crossinj^,  see  the  fol- 
lowing cases  in  these  series :  Wabash,  St.  L.  &  Pac.  R.  Co.  v.  Wallace, 
no.  111.  114;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  359,  361 ;  Cincinnati,  Ham- 
ilton &  Ind.  R.  Co.  V,  Butler,  103  Ind.  31  ;  s.  c,  23  Am.  &  Enc.  R.  R, 
Cas.  262;  Pennsylvania  R.  Co.  v.  Weddle.  100  Ind.  138;  s.  c,  26Am.  & 
Eng.  R.  R.  Cas.  162;  Johnson  v,  Missouri  Pac.  R.  Co.,  18  Neb.  690;  s.  c, 
23  Am.  &  Eng.  R.  R.  Cas.  429 ;  Texas  &  Pac.  R.  Co.  v,  Wright,  62  Tex. 
515 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  304;  Wakelin  v,  London  &  S.  W. 
R.  Co.,  L.  R.  12  H.  L.  41  ;  s.  c,  29  Am*.  &  Eng.  R.  R.  Cas.  425,  440. 

A  failure  to  give  the  statutory  signals  is  in  some  States  ^  prima  facie  neg- 
ligence per  se, — Mo.  Act.  1881,  p.  79;  amended.  Mo.  Rev.  Stat.  1879,  § 
806) ; — but  the  general  rule  is,  it  must  not  only  be  shown  that  the  statutory 
signals  were  omitted,  but  also  that  the  omission  was  the  proximate  cause 
of  the  injury, — see  Chicago,  B.  &  Q.  R.  Co.  v.  Harwood,  90  111.  425 ;  To- 
ledo, W.&  W.  R.  Co.  V.  Jones,  76  HI.  311  ;  Parker  7/.  Wilminc;ton  &  N.  R. 
Co.,  ^  N.  C.  221 ;.  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  420;  Pakalinsky  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  82  N.  Y.  424;  s.  c,  2  Am.  &  Eng.  R.  R. 
Cas.  251.  In  such  case,  the  railway  company  may  show,  as  a  defence,  that 
such  failure  was  not  the  proximate  cause  of  the  injury, — Huckshold  v.  St. 
Louis  I.  M.  R.  Co.,  90  Mo.  548 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Co..  659,  because 
mere  negligence,  followed  by  an  accident,  will  not  render  the  company 
liable  in  those  cases  where  such  negligence  did  not  cause  the  accident, — 
see  Atchison,  T.  &  S.  F.  R.  Co.  v,  Morgan,  31  Kan.  77  \  s.  c,  13  Am.  & 
Eng.  R.  R.  Cas.,  499,  and  note,  pp.  502,  503 ;  Stepp  v,  Chicago,  R.  I.  &  P. 
R.  Co.,  85  Mo.  229;  Harlan  v,  St.  Louis,  K.  C.  A  N.  R.  Co.,  65  Mo.  22; 
•  Karle  v,  K.  C,  St.  J.  &  C.  B.  R.  Co.,  js  Mo.  476.  See  4  Am.  &  Eng.  Encyl. 
L.,  tit.    Crossings,  18,  pp.  921,  924  for  a  full  discussion  of  this  subject. 

See  also  Chicago,  etc.,  R.  Co.  v,  Dillon,  32  Am.  &  Eng.  R.  R.  Cas.  i, 
and  note  on  "  Effect  of  Failure  to  Give  Statutory  Signals  at  Crossings,"  p.  6. 

The  statutory  requirement  thai  the  bell  of  a  locomotive  should  be 
rung  or  the  whistle  blown  for  a  specified  distance  at  crossings  imposes 
the  duty  upon  a  railroad  company,  not  only  in  reference  to  persons  ap- 
proaching or  in  the  act  of  passing  the  crossing,  but  in  reference  to  all 
persons  who,  being  lawfully  at  or  in  the  vicinity  of  the  crossing,  may  be 
subject  to  injury  by  the  passing  train.-  Wakeneld  v.  Conn.  &  P.  R.  R. 
Co.,  37  Vt.  330;  s.  c,  86  Am.  Dec.  711.  And  a  railroad  company  which 
neglects  reasonable  precaution  to  prevent  collision  at  highway-crossings 
is  not  exempt  from  liability  for  injury  resulting  therefrom,  merely  by 
showing  that  it  complied  with  the  statutory  requirements  as  to  ringing 
the  bell,  sounding  the  whistle,  and  the  like.  Eaton  v,  Fitchburg  R.  Co., 
129  Mass.  364 ;  Favor  v,  Boston  &  L.  R.  Corp.,  114  Mass.  350;  Norton  v. 
Eastern  R.  Co.,  113  Mass.  366 ;  Commonwealth  v,  Boston,  &  W.  R.  Co.,  loi 
Mass.  201.  Whether  or  not  all  reasonable  precautions  have  been  adopted, 
is  a  question  for  the  jury.  Favor  v,  Boston  &  L.  R.  Corp.,  114  Mass.  352 ; 
Norton  V.  Eastern  R.  Co.,  113  Mass.  366. 
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ATCmSON,  TOPEKA  AND  SANTA  FE  R.  CO. 

V. 

Townsend. 

{Kansas  Supreme  Court,  April  7,  1888.) 

Highway  Crossing— Sipialt—Negtigence.— It  is  negligence  per  se  for  the 
railroad  to  fail  to  sound  the  whistle  80  rods  from  a  public  crossing,  but  it 
does  not  excuse  a  traveller  from  using  care  and  caution  to  avoid  injury  at 
such  crossing. 

Same-— Duty  to  Look  and  Litton. — It  is  the  duty  of  one  about  to  cross  a 
railroad  crossing  to  look  and  listen  for  an  approaching  train  ;  and.  if  the 
view  of  the  track  is  limited  and  partially  ob^ructed,  greater  care  is  re* 
quired  on  the  part  of  a  traveller  tlian  would  be  if  he  had  an  open  and  ex- 
tended view  ot  the  same. 

Error  to  District  Court,  Jefferson  County. 

Action  for  damages  for  personal  injuries.  The  opinion  states 
the  case. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Henry  Keeler  for  plaintiff  in 
error. 

Thos.  P.  Fenlon  and  L.  A.  Myers  for  defendant  in  error. 

Holt,  C. — On  the  21st  of  February,  1885,  the  defendant 
in  error  drove  from  Valley  Falls  to  his  home,  about  two  miles 

north-east  of  that  city.  He  was  compelled  to  cross 
Cam  staled.      the  track  of  the  defendant's  railroad  twice,  and  at  the 

crossing  nearest  his  home  the  locomotive  of  a  passing 
passenger  train  of  the  defendant  struck  the  rear  end  of  the  wag- 
on in  which  he  was  riding,  and  he  was  thrown  out,  and  his  foot 
injured.  He  brought  this  action  against  the  company  for  the  in- 
jury sustained.  It  was  tried  at  the  February  term,  1886,  of  the 
Jefferson  district  court,  and  he  recovered  judgment  for  $3500. 
The  company  bring  the  case  here.  The  only  errors  complained 
of  that  we  care  to  notice  are — First,  the  admission  of  irrelevant 
testimony  ;  and,  second,  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence.  A  witness  for  defendant,  J.  B.  Kelly,  in 
his  direct  examination,  testified  that  he  was  the  fireman  on  the 
train  that  ran  into  plaintiff's  wagon  at  the  crossing ;  that  for  the 
last  26  months  his  run  had  been  between  Topeka  and  Atchison, 
and  that  on  the  day  the  accident  occurred  the  whistle  was 
sounded  three  times  at  the  whistling  post,  80  rods  west  of  the 
crossing.  Upon  cross-exfamination  he  testified :  "  During  all  the 
time  I  worked  as  fireman  on  that  train,  the  whistle  of  the  en- 
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gine  on  which  I  worked  was  regularly  sounded  for  the  crossing, 
and  the  engineer  never  failed  to  sound  his  whistle  for  the  cross- 
ing." Over  the  objection  of  the  defendant,  other  witnesses 
were  allowed,  in  rebuttal,  to  testify  that,  at  other  times  than 
upon  the  day  when  the  accident  occurred,  the  whistle  was  not 
sounded  for  the  crossing  in  question.  Defendant  contends  that 
such  evidence  was  irrelevant  and  immaterial ;  and  as  it  tended 
only  to  contradict  the  witness  on  a  fact  which  was  collateral  and 
irrelevant,  and  about  a  matter  that  was  drawn  out  by  the  plain- 
tiff himself  upon  cross-examination,  it  was  error  for  the  court  to 
admit  it.  We  are  of  the  opinion  that  the  contention  of  the  de- 
fendant is  correct.  This  testimony  did  not  tend  to  impeaekmant 
establish  any  issue  in  the  case.     The  witness  had  tes-  ofwitai 


tified  about  the  sounding  of  the  whistle  upon  nearing  ^V^Jf*'** 
this  crossing  that  day.  In  the  cross-examination  by 
plaintiff  he  gave  evidence  concerning  the  blowing  of  the  whistle 
at  other  times ;  that  it  was  the  invariable  habit  of  the  engineer 
to  sound  the  whistle  at  all  crossings.  Such  testimony  would  not 
be  proper  cross-examination  ordinarily ;  in  this  instance,  for  the 
additional  reason  that  this  was  the  first  trip  the  witness  had 
made  with  the  engineer  then  in  charge  of  the  engine,  and  the  first 
time  the  engineer  had  run  this  passenger  train.  The  well-settled 
rule  is  that  a  witness  cannot  be  contradicted  by  evidence  which 
is  collateral  and  irrelevant  to  the  issue,  simply  for  the  purpose 
of  discrediting  him.  Railroad  Co.  v,  Linn,  15  Neb.  234,  18 
N.  W.  Rep.  35  ;  Greenl.  Ev.  §449.  This  testimony  was  important, 
because  the  only  negligence  of  defendant  complained  of  was  the 
failure  to  sound  the  whistle  at  this  crossing,  and  there  was  a 
conflict  of  evidence  upon  this  question,  not  greatly  preponder- 
ating in  favor  of  either  party.  We  believe  that  the  court  erred 
in  permitting  such  testimony  to  go  to  the  jury. 

It  is  claimed  by  the  defendant  that  Townsend  was  guilty  of 
negligence  in  attempting  to  cross  the  track  of  defendant's  road 
at  the  time  of  the  accident.  The  facts,  as  shown  by  the  record, 
appear  to  be :  The  plaintiff  had  lived  at  his  then  home  for  eight 
years,  and  had  crossed  the  track  at  this  point  very  often  during 
that  time,  and  had  become  familiar  with  it.  In  ap- 
proaching the  crossing  at  the  time  of  the  collision,  Jj^^dlw"' 
he  was  going  nearly  north,  and  the  train  nearly  east. 
The  wagon-road,  along  which  he  was  passing,  before  it  reached 
the  railroad  track,  was  on  higher  ground,  descending  gradually 
until  it  crossed  the  rails.  For  some  distance  on  the  west  side 
of  the  wagon-road  there  were  brush  and  small  trees,  but  they 
did  not  obscure  the  view  of  the  railroad  except  for  a  rod  or  two 
immediately  before  it  entered  the  defendant's  right  of  way. 
The  right  of  way  itself  was  clear  of  brush  and  trees.  The  wagon- 
road  first  touched  it  about  60  feet  from  the  rails.  At  that  point 
85  A.  &  E.  R  R.  Cas.— 28 
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the  track  could  be  seen,  west  of  the  crossing,  a  distance  of  500 
feet ;  and,  when  30  feet  from  the  crossing,  it  could  be  seen  750 
feet.  Plaintiff  himself  testifies,  when  he  was  6  or  8  rods  from 
the  crossing,  he  looked  for  the  approach  of  a  train,  and  from 
the  place  from  which  he  looked  he  could  have  seen  a  train  of 
cars  25  rods  west  of  the  crossing.  He  did  not  look  for  the  train 
after  he  reached  defendant's  right  of  way.  The  jury  found  that 
he  ceased  to  look  at  the  distance  of  70  feet  before  he  reached 
the  rails.  He  was  driving  his  team  at  a  slow  walk,  and  the  train 
was  approaching  at  the  rate  of  35  miles  an  hour.  He  wore  a 
woollen  overcoat  and  cloth  cap,  and  around  his  neck  a  scarf 
about  2  yards  long  and  15  inches  wide.  He  testified  that  he 
did  not  hear  the  whistle  of  the  engine,  nor  the  tread  of  the  ap- 
proaching train.     The  defendant  contends  that  this  testimony 

establishes  the  fact  that  plaintiff  was  guilty  of  negll- 
Bttjof  piaJbi-  gcnce,  and  that  such  negligence  contributed  to  his  in- 
ttfftoimkaBd  jury,  and  for  that  reason  insists  that  he  ought  not  to 
**"•■•  recover.     The  plaintiff  argues   that,  as  plaintiff  did 

look  up  the  track,  that  was  some  evidence  of  care, 
and  as  the  question  was  submitted  to  the  jury,  and  they  found 
in  favor  of  the  plaintiff,  it  is  conclusive  on  that  point.  He  fur- 
ther argues  that  it  was  the  province  of  the  jury  to  determine 
whether  plaintiff's  acts,  under  the  circumstances  proven,  were 
negligent,  and  that  by  the  verdict  in  his  favor  they  determined 
that  he  had  exercised  sufficient  care.  The  findings  of  the  jury, 
and  the  evidence  of  the  plaintiff  himself,  show  that  he  was  not 
prudent  in  approaching  the  railroad  track  in  the  manner  he  did. 
He  testified  himself  that  he  knew  it  was  about  train  time, 
though  further  added  that  he  supposed  the  train  had  passed. 
We  think  that  it  is  no  proof  of  care  for  a  party  6  or  8  rods  from 
a  railroad  crossing  to  look  for  an  approaching  train,  when  from 
that  place  he  cannot  see  more  than  25  rods  from  the  crossing, 
especially  if  he  is  driving  at  an  ordinary  walk,  and  the  train  is 
approaching  swiftly.  The  jury  found,  in  this  instance,  it  was 
going  at  the  rate  of  35  miles  an  hour,  and  the  testimony  shows 
that  it  usually  passed  the  crossing  at  the  rate  of  25  or  30  miles 
an  hour.  The  plaintiff,  living  near  the  crossing,  must  have  known 
its  ordinary  speed.  If  it  was  approaching  even  at  the  rate  of  25 
miles  an  hour,  and  had  been  anywhere  in  sight  within  25  rods,  it 
would  have  passed  the  crossing  before  the  plaintiff  could  have 
reached  it ;  and,  if  the  train  was  not  in  sight,  it  would  have  been 
the  duty  of  the  plaintiff  to  have  looked  again  for  the  train,  es- 
pecially when  he  had  an  unobstructed  view  for  60  feet  just  be- 
fore he  crossed*the  rails.  In  this  case  the  jury  found  that  the 
plaintiff  stopped  looking  when  he  was  70  feet  from  the  track, 
and  was  then  near  the  right  of  way  of  the  defendant.  The  evi- 
dence of  the  plaintiff  himself,  corroborated  by  one  of  his  neigh- 
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bors,  IS  that  near  the  right  of  way,  beside  the  wagon-road,  was  a 
thick  clump  of  trees  extending  for  one  or  two  jods,  so  dense 
that  the  train  could  not  have  been  seen  when  looking  from  the 
road  from  that  place.  It  was  the  only  portion  of  the  road 
where  the  brush  and  trees  obstructed  the  view  of  the  railroad 
track.  We  believe  that  no  man  should  be  excused  in  driving 
onto  a  dangerous  crossing  without  looking  or  listening  for  an 
approaching  train ;  and  if  he  looked  from  a  point  where  he 
could  get  only  a  partial  view  of  the  track,  not  extending  more 
than  25  rods  from  the  crossing,  when  he  was  any  considerable 
distance  from  it,  he  should  have  looked  again  when  he  was  near 
it,  and  when  he  could  have  obtained  an  unobstructed  view  of 
the  track.  Durbin  v.  Navigation  Co.,  32  Am.  &  Eng.  R.  R.  Cas, 
148 ;  Railway  Co.  v.  Adams,  33  Kans.  427 ;  Railroad  Co.  v. 
Beale,  73  Pa.  St.  504 ;  Pence  v.  Railroad  Co.,  63  Iowa,  746 ;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  366;  TuUy  z/.  Railroad  Co.,  134  Mass. 
499 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  682  ;  Salter  t/.  Railroad  Co., 
75  N.  Y.  119;  Seefield  v.  Railroad  Co.  [Wis.],  32  Am.  &  Eng. 
R.  R.  Cas.  109 ;  Gunn  t/.  Railroad  Co.,  35  N.  W.  Rep.  281 ;  Beach, 
Oont.  Neg.  63  ;  Stepp  v.  Railway  Co.,  85  Mo.  229. 

The  plaintiff  claims  the  negligence  of  the  company  consists  in 
the  fact  that  no  whistle  was  blown  at  the  whistling-post,  a  quar- 
ter of  a  mile  from  the  crossing.  That  was  negligence 
on  the  part  of  the  railroad  company,  without  ques-  J^^J?*"^' 
tion ;  but  it  is  also  to  be  determined  whether  the  ^m^ 
failure  to  blow  the  whistle  caused  the  injury  sus- 
tained by  the  plaintiff.  Railroad  Co.  v.  Morgan,  31  Kans.  jy,  i 
Pac.  Rep.  298.  When  he  approached  the  track,  he  did  not  hear 
the  approaching  train,  even  when  it  was  almost  upon  him,  ow- 
ing either  to  his  preoccupation  of  mind,  or  because  his  ears  were 
muflfled  in  his  clothing.  If  his  hearing  was  obstructed,  it  was 
his  duty  to  have  been  more  careful  in  looking  for  approaching 
trains.  He  was  fanjiliar  with  the  crossing;  knew  the  speed  at 
which  trains  passed  that  place  ordinarily.  He  knew  it  was  about 
train  time ;  and,  if  he  attempted  to  drive  across  the  track  with- 
out any  further  effort  to  ascertain  whether  the  train  was  coming 
than  shown  by  the  evidence  in  this  case,  it  seems  to  us  that  he 
cannot  be  held  to  have  used  ordinary  care.  We  do  not  mean 
that  a  man  should  be  required  to  make  nice  mathematical  cal- 
culations when  approaching  railroad  crossings ;  yet  we  are  of 
the  opinion  that,  in  crossing  a  track  he  was  familiar  with,  know- 
ing the  usual  way  of  running  trains,  the  curves  of  the  road  and 
difficulty  in  looking  down  the  track,  he  should  not  be  excused 
from  failing  to  look  and  listen  for  an  approaching  train  from  a 
point  where  he  could  either  have  seen  or  heard  it.  It  was  not 
simply  his  own  safety  to  be  considered  in  the  matter,  but  the 
•danger  of  derailing  the  train,  and  causing  an  accident  that  might 
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have  been  more  serious.  Both  railroad  companies  and  the  trav- 
elling public  have  the  right  to  a  crossing ;  and  it  is  the  duty  of 
the  traveller,  as  well  as  of  the  engineer,  in  chargie  of  the  locomo- 
tive, to  see  that  a  crossing  is  free  from  danger  when  approached. 
While  it  may  not  be  necessary  for  the  traveller  to  stop  and 
listen,  yet  it  is  his  duty  to  use  some  care  and  caution  in  ascer- 
taining whether  a  train  is  coming.  If  he  had  looked  for  an  ap- 
proaching train  where  he  could  have  seen  the  track  for  any  con- 
siderable distance,  that  would  have  been  spme  proof  of  ordinary 
care.  We  have  no  wish  to  limit  the  rule  established  in  this 
State,  that,  where  the  facts  and  circumstances  are  such  that  dif- 
ferent men  might  arrive  at  different  conclusions  as  to  the  de- 
gree of  care  exercised,  it  is  then  a  question  for  the  jury  to  de* 
termine.  Railroad  Co.  v.  Pointer,  14  Kan.  37 ;  Railway  Co.  v^ 
Fitzsimmons,  22  Kan.  686 ;  Osage  City  v.  Brown,  27  Kan.  74. 
But  where  the  facts  are  established  and  the  reasonable  deduc- 
tion to  be  drawn  from  them  is  strongly  against  the  verdict  of 
the  jury,  the  court  should  hesitate  to  render  a  judgment  there* 
on. 

It  is  .recommended  that  the  judgment  of  the  court  below  be 
reversed. 

Per  Curium. — It  is  so  ordered :  all  the  justices  concurring. 

Injuries  at  Railway  Crossings — Failure  to  Give  Statutory  Signaist — See^ 
ant^,  Omaha,  N.  &  B.  H.  R.  Co.  v,  O'Donnell,  346,  and  note,  349-351  • 
Same — Failure  to  Look  and  Listent — See,  anie.  Hanks  v.  Boston  &  A.  R* 

Co,  321,  and  note,  325-327. 


State 

V. 

Boston  and  Maine  R.  Co. 

{Maine  Supreme  Judicial  Courts  June  19,  1888.) 

Negligence — Railroad-crossing — Absence  of  Flagman — Prohibited  Rate  of 
Speeds — Where  a  statute  prohibits  a  railroad  company  from  running  a 
train  across  a  highway  in  a  populous  part  of  the  town,  at  a  speed  greater 
than  a  certain  specified  rate,  unless  the  parties  operating  the  railroad 
maintain  a  flagman  or  a  gate  at  the  crossing,  the  fact  that  such  a  gate  has 
been  left  open  and  unattended,  gives  persons  travelling  across  the  line  the 
right  to  expect  that  a  train  will  not  pass  the  crossing  at  a  speed  greater 
than  the  statutory  rate,  besides  being  evidence  that  a  train  is  not  presently 
due  or  expected. 

Same — Imputed  Negligence — Driver— Gratuituous  Passenger. — In  Maine 
the  negligence  of  a  driver  is  not  imputed  of  a  passenger  carried  gratui- 
tously, who  has  no  control  over  the  driver. 
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Same — Contributory  Negligence— Right  to  Recover. — Deceased  and  two 
companions*  one  of  whom  owned  and  drove  the  team,  approached  very 
slowly,  in  an  open  wagon,  a  level  crossing  of  defendant's  railroad.  It  was 
about  lo  o'clock,  on  a  starlight  night.  When  about  350  feet  from  the 
crossing,  a  locomotive  whistle  was  heard,  but  no  bell  was  heard  by  them 
at  any  time.  Another  railroad  passed  in  the  immediate  neighborhood ;  and 
deceased  and  his  companions  could  not  tell,  from  the  sound  of  the  whistle, 
upon  which  road  the  train  was.  The  team  moved  on  without  stopping, 
and  almost  immediately  upon  reaching  the  crossing  a  collision  took  place, 
by  which  two  of  the  three  men  were  instantly  killed.  The  approach  to 
the  crossing  was  upon  a  slightly  descending  grade,  and  the  view  of  the 
track  was  almost  entirely  obstructed  by  houses  and  other  structures. 
Gates  had  been  constructed  at  the  crossing ;  but  they  had  been  left  open, 
and  the  flagman  had  left  them  for  the  night.  Held,  that  the  jury  might 
have  inferred  that  the  travellers  looked  and  listened  after  hearing  the 
whistle ;  that  there  was  evidence  of  negligence  on  the  part  of  railroad  com- 
pany in  running  the  train  at  a  rate  ^eater  than  the  statutory  rate ;  and 
in  leaving  the  gates  open,  thus  inviting  persons  to  cross;  and  that  plain- 
tiff was  entitled  to  recover. 

On  report  from  Supreme  Judicial  Court,  York  County. 

Statutory  indictment  for  negligently  causing  the  death  of 
William  M.  Benjamin.  After  the  introduction  of  plaintiff's 
evidence,  the  case  was  reported,  it  being  stipulated  that  judg- 
ment should  be  entered  for  the  State,  if  the  facts  were  such  as 
to  authorize  the  jury  to  return  a  verdict  for  it. 

Horace  H.  Burbanky  Co.  Atty.,  for  the  State. 

Geo,  C,  Yeaton  and  Benj.  F.  Chadbourne  for  defendant. 

Peters,  C.J. — After  the  plaintiff's  evidence  was  out  in  this 
case,  it  was  agreed  by  the  parties  that  if  such  evidence  be,  in 
the  opinion  of  the  full  court,  sufficient  to  authorize  a  jury  in 
any  event  to  find  for  the  plaintiff,  a  judgment  may  be  entered 
against  the  defendants  for  the  sum  of  $5000.  Allow- 
ing  to  the  plaintiff,  under  this  stipulation,  the  bene- 
fit of  the  most  favorable  view  which  the  evidence  is  legally  sus- 
ceptible of,  it  may  be  considered  that  the  following  facts  are 
proved :  The  dece^ased,  William  M.  Benjamin,  for  whose  death 
the  action  is  instituted  in  the  name  of  the  State,  and  two  other 
men,  of  the  names  of  Burnie  and  Hooper,  the  latter  owning 
and  driving  the  team,  were  sitting  in  an  open  one-seated  wagon, 
and  approaching  at  a  moderate  gait,  or  "  very  slowly,"  a  level 
crossing  of  defendant's  railroad  over  the  highway  in  Biddeford. 
It  was  at  about  10  o'clock,  on  a  starlight  night  in  November, 
1 886.  The  railroad  and  town  road  intersect  at  about  a  right 
angle.  The  three  were  persons  of  middle  age,  with  physical 
faculties  unimpaired,  sober  and  intelligent,  and  were  returning 
home  from  a  lodge-meeting  of  some  kind,  over  a  road  familiar 
to  all  of  them.  When  within  about  350  feet  of  the  crossing, 
a  locomotive  whistle  was  heard,  but  no  bell  was  heard  by  them 
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at  any  time.  The  bell  was  heard  by  others  at  the  moment  when 
the  locomotive  was  passing  the  crossings  the  train  at  the  time 
running  at  a  rate  of  not  less  than  25  miles  an  hour  through  a 
compact  portion  of  the  city  of  Biddeford.  When  the  whistle 
was  heardy  Burnie  called  Hooper's  attention  to  it,  and  Hooper 
said  he  did  not  know  which  road  it  was  on,  meaning  whether  on 
the  Boston  &  Maine  or  Eastern  Railroad.  Burnie  replied  that 
he  could  not  tell  from  the  sound  which  road  it  was  on.  The 
deceased  said  nothing,  and  nothing  more  was  said  by  either  of 
them.  The  team  moved  on  without  stopping,  and  almost  imme* 
diately  it  reached  the  Boston  &  Maine  track,  when  a  collision  took 
place  between  locomotive  and  team  by  which  two  of  the  three 
men  were  almost  instantly  killed.  The  way  on  which  the  par- 
ties were  travelling  was  slightly  descending  towards  the  crossing, 
and  a  view  of  the  coming  train  was  mostly  obstructed  from  the 
travellers  by  houses  and  other  structures,  and  the  plans  and 
photographs  show  that  there  may  have  been  no  opportunity  for 
the  travellers  to  .see  the  train,  situated  as  they  were,  while  in 
motion. 

The  defendants  contend  that  the  travellers  did  not  look  and 
listen  after  their  interchange  of  words  about  the  direction  of 
the  sound  from  the  whistle.  We  think  a  jury  would  be  justified 
in  the  belief  that  they  did.  On  this  point  the  survivor  was  not 
very  explicit  in  his  testimony ;  but  he  was  not  asked  about  it, 
nor  was  he  at  all  exhaustively  examined.  The  men  did  not,  in 
fact,  see  the  locomotive  until  they  were  within  an  estimated  dis- 
tance of  15  feet  from  the  track, — the  train  being  about  100  feet 
away, — and  a  collision  may  not  then  have  been  avoidable.  At 
the  place  where  the  whistle  was  sounded,  the  two  railroads  were 
within  300  feet  of  touching  together,  then  diverging  until  at  the 
crossing  they  were  about  1000  feet  apart,  the  Eastern  being  the 
farthest  away.  .It  is  reasonable  to  believe  that  the  three  men,  as 
they  approached  the  crossing,  saw  that  the  gates  there  were  open 
and  unattended  by  any  person,  and  that  there  was  no  signal  of 
any  kind  indicating  that  a  train  was  expected.  A  red  light  was 
burning,  the  usual  switch  signal,  which  was  not  any  warning  to 
those  using  the  common  roads.  The  gates  were  of  the  double- 
arm  pattern,  operating  on  pivots  on  each  side  of  the  highway 
(when  open,  the  arms  standing  erect) ;  and  these  had  been  in 
use  at  this  crossing  for  about  three  years.  An  employee  was  in 
daily  attendance  upon  them  from  7  o'clock  A.  M.  until  about  15 
minutes  after  7  P.  M.,  when  he  usually  locked  the  gates  and  left 
them  for  the  night,  doing  so  on  the  night  of  the  catastrophe. 
The  train  which  struck  the  wagon  was  the  regular  night  Pullman 
train  running  from  Boston  to  Bangor,  on  the  Boston  &  Maine 
road.  This  train  has  run  most  of  the  time  for. many  years  over 
the  Eastern  Railroad,  but  had  been  running  over  the  Boston  & 
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Maine  road  for  about  a  month  before  the  accident,  and  has  also 
run  on  the  same  road  for  a  period  of  eight  months  during  the 
year  before  the  accident.  The  two  roads  were  managed  by  the 
same  company.  The  survivor  (and  the  same  thing  may  be 
fairly  assumed  of  his  associates)  had  seen  that  the  gates  were  in 
operation  at  the  crossing,  but  had  never  noticed  that  they  were 
not  at  all  times  used  when  trains  were  passing.  They  supposed 
that  they  were  so  used.  The  flagman  in  the  railroad  employ- 
ment testified  that,  when  for  any  reason  the  gates  were  out  of 
order,  he  used  a  green  lantern  by  night  and  a  yellow  flag  by 
day  whenever  a  train  passed. 

It  is  not  denied  that  the  defendants  were  themselves  gfuilty  of 
negligence.  They  were  running  their  train  at  a  rate  of  speed 
upwards  of  four  times  the  rate  allowed  by  law.  Chapter  377  of 
the  Acts  of  1885  prohibits  a  train  running  across  a 
highway  near  the  compact  part  of  a  town  at  a  speed  flJJJJJ^^  *f 
greater  than  six  miles  an  hour,  unless  the  parties  eromiBr- 
operating  the  railroad  maintain  a  flagman  or  a  gate  p^JJ,1??t" 
at  the  crossing.  Had  not  the  defendants  been  remiss  riteof  ipeed. 
in  the  discharge  of  this  statutory  duty,  it  is  reason- 
able to  conclude  that  the  accident  would  not  have  happened. 
Nor  would  the  accident  have  occurred,  the  defendants  contend^ 
if  the  deceased  had  not  also  been  guilty  of  negligence.  Great 
stress  is  placed  by  the  defendant's  counsel  upon  the  position 
taken  for  his  clients  that  the  three  men  did  not  look  and  listen 
for  the  location  of  the  train,  or,  if  they  did,  that  they  paid  no 
heed  to  the  signals  which  their  ears  revealed  to  them.  It  cer- 
tainly cannot  be  denied  that  it  was  an  egregious  blunder,  for  the 
team  to  continue  moving  on  so  near  the  crossing  while  the 
occupants  could  not  tell  from  which  railroad  the  sound  of  the 
whistle  proceeded,  unless  other  facts  furnish  an  excuse  for  not 
stopping.  The  team  should  have  halted.  The  very  doubt  felt 
by  the  men  was  notice  enough  of  danger,  unless  they  were,  with- 
out their  own  fault  deceived  by  the  surrounding  circumstances. 
The  plaintiff's  counsel  insists  that  such  excuse  exists.  It  is  con- 
tended on  that  side  of  the  case  that,  taking  into  consideration  that 
the  train  was  not  seen,  though  the  deceased  and  his  associ- 
ates must  have  been  intent  upon  their  situation,  as  evidenced  by 
their  sudden  silence  as  they  were  advancing  on  their  way  after 
their  interchange  of  views  on  the  subject,  and  considering  also* 
the  fact  that  they  had  much  reason  to  suppose  that  the  Pullman 
train  belonged  upon  the  most  distant  road,  the  sight  of  the  up- 
lifted arms  of  the  gates  was  evidence  enough  to  dissolve  the 
doubt  in  the  ininds  of  those  men,  and  to  induce  them  to  believe 
that  they  could  safely  continue  on  without  interruption.  The 
plaintiff  contends  that  such  was  the  judgment  of  the  three  men, 
who  for  intelligence  and  experience  would   average  well  with 
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men  generally.  The  counsel  for  the  defendants  contends  that 
the  standing  arms  indicating  open  gates  should  not  be  regarded 
as  any  signal,  or  a  sufficient  signal,  of  safety,  at  any  crossing 
where  the  law  does  not  require  gates  to  be  maintained.  At  this 
place  the  gates  were  erected  by  the  voluntary  act  of  the  com- 
pany. But  it  is  not  a  fair  construction  of  the  statute  to  say  that 
it  does  not  require  gates  to  be  maintained,  or  a  flagman  to  be 
present,  at  all  grade  crossings,  as  to  trains  moving  more  rapidly 
at  such  places  than  six  miles  an  hour.  And  while  a  neglect  of 
the  company  to  perform  its  duties  does  not  excuse  the  traveller 
in  a  neglect  of  the  duties  and  degree  of  care  which  the  law  im- 
poses on  him,  still,  in  making  his  calculation  for  crossing  a  rail- 
road track  safely,  he  is  often  justified  in  placing  some  reliance 
on  a  supposition  that  the  company  will  perform  the  obligation 
resting  on  it,  where  there  is  no  indication  that  it  will  do  the  con- 
trary. If  the  gates  were  open  and  the  crossing  unattended  by 
a  flagman,,  then  these  persons  had  a  right  to  accept  the  fact  as 
some  evidence  that  the  train  would  not  attempt  to  pass  the 
crossing  at  a  faster  speed  than  six  miles  an  hour.  Of  course, 
full  reliance  cannot  always  be  placed  on  an  expectation  that  a 
railroad  company  will  perform  its  duties,  when  there  is  any 
temptation  to  neglect  them,  because  experience  teaches  us  that 
it  would  not  be  practicable  to  do  so.  But  such  an  expectation 
has  some  weight  in  the  calculation  of  chances,  greater  or  less  ac- 
cording to  the  circumstances.  But  what  essential  difference  can 
it  make  in  the  relation  of  the  parties  whether  the  statute  re- 
quires a  flagman  at  any  point  or  whether  absolute  necessity  re- 
quires one, — whether  the  legislature  declares  the  necessity,  or 
the  company  by  its  act  confesses  the  necessity  ?  The  defendants, 
by  their  counsel,  contend  that  the  English  and  the  New  York 
authorities,  cited  by  plaintiff,  are  based  upon  a  statutory  require- 
ment that  gates  shall  be  maintained.  That  is  not  entirely  cor- 
rect. In  a  leading  case  (Stapley  v.  Railway  Co.,  L.  R.  i  Exch. 
2i)  it  was  said  that  while  there  was  no  law  requiring  gates  as  to 
foot  passengers,  still  the  decision  was  that  the  footman  in  that 
case  was  fairly  invited  by  the  open  gates  seen  by  him  to  attempt 
a  passage  across  the  tracks.  Nor  do  we  find  that  the  New  York 
cases  place  the  responsibilities  of  railroads  wholly  on  what  the 
statute  law  requires  of  them  as  to  guards  at  crossings.  It  is  said 
in  Kissenger  v.  Railroad  Co.,  56  N.  Y.  538,  **  though  it  is  not 
negligence  for  a  railroad  company  to  omit  to  keep  a  flagman, 
still,  if  one  is  employed  at  a  particular  crossing,  his  neglect  to 
perform  the  usual  and  ordinary  functions  of  the  place  may  be 
sufficient  to  charge  the  company."  See  Glushing  v.  Sharp,  96 
•  N.  Y.  676.  If  the  presence  of  a  flagman  and  closed  gates  indi- 
cate a  passing  train,  certainly  the  absence  of  the  flagman  and 
open  gates  must  be  evidence  that  a  train  is  not  presently  due  or 
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expected.  The  annexed  authorities  touch  nearly  to  the  point 
involved  in  the  facts  here  presented.  Wheelock  v.  Railroad  Co., 
105  Mass.  203;  Tyler  v.  Railroad  Co.,  137  Mass.  238;  s.  c,  19 
Am.  &  Eng.  R.  R.  Cas.  296 ;  Sonier  v.  Railroad  Co.,  141  Mass. 
10 ;  Whart.  Neg.  §§  385,  386,  and  cases ;  Pierce,  R.  R.  203,  and 
cases. 

The  plaintiff's  case  is  fortified  by  another  consideration.  He 
neither  drove  nor,  as  far  as  appears,  had  any  control  of  the  team 
on  which  he  was  riding.  It  is  reasonable  to  suppose  ifegii^enceof 
that  the  owner  carried  him  either  for  hire  or  gratu-  driTemotim- 
itously  as  a  neighborly  kindness.  His  position  was  pntedtopiaia- 
not  of  the  same  degree  of  responsibility  to  the  rail- 
road as  was  that  of  the  driver.  He  was  a  comparatively  passive 
party.  Not  that  he  had  no  duty  to  perform.  He  could  have 
asked  the  driver  to  stop  the  team,  or  he  could  have  left  it.  But 
it  would  be  natural,  even  though  his  fears  were  excited,  that  he 
should  defer  to  some  extent  to  the  experience  and  discretion  of 
the  driver  who  was  in  the  control  of  his  own  team  ;  and  before 
he  had  time  to  assert  his  own  judgment  against  the  driver's,  or 
perhaps  fully  appreciate  the  situation,  the  inevitable  event  was 
upon  him.  We  think  this  fact  has  considerable  force  in  the 
combination  of  circumstances  which  weigh  against  the  charge  of 
contributory  negligence.  And  we  may  consider  this  point  in  the 
argument  in  behalf  of  the  plaintiff,  unless  we  adhere  to  the  doc- 
trine of  imputable  negligence,  which  has  been  considerably  prac- 
ticed on  in  the  courts,  first  promulgated  in  the  case  of  Thoro- 
good  V.  Bryan,  8  C.  B.  115, — a  doctrine  which  ascribes  to  a  pas- 
senger the  contributory  negligence  of  a  driver  over  whom  he  has 
no  control.  This  doctrine  was  never  adopted  in  Scotland,  nor 
by  the  English  admiralty  court,  and  was  never  at  rest,  but  has 
been  constantly  doubted  and  criticised  in  other  English  courts, 
until,  in  1887,  it  was  overruled  by  the  court  of  appeal,  without 
a  dissenting  vote  on  the  question,  in  the  exhaustively  considered 
case  of  The  Bernina,  12  Prob.  Div.  58.  The  action  in  that  case 
though  originating  in  the  admiralty,  was  brought  under  Lord 
Campbell's  act,  and  was  governed  in  all  respects  by  common-law 
rules,  and  the  full  court  of  England  unhesitatingly  swept  away 
the  old  rule,  saying  thas  it  was  a  fictitious  extension  of  the  prin- 
ciple of  agency  unwarranted  upon  any  rule  or  theory  of  law.  It 
is  remarked  in  that  case  that  the  preponderance  of  judicial  and 
professional  opinion  in  England  is  against  the  doctrine,  and  that 
the  weight  of  judicial  opinion  in  America  is  also  against  it.  The 
same  decision  has  been  made  in  the  supreme  court  of  the  United 
States  in  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  Rep.  391, 
where  it  is  said  that  the  doctrine  of  Thorogood  v.  Bryan,  rests 
upon  indefensible  foundation.  It  is  there  declared  that  the 
identification  of  the  passenger  with  the  negligent  driver,  without 
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his  co-opera(ion  or  encouragement,  is  a  gratuitous  assumption. 
The  same  view  of  the  question  is  entertained  by  text  writers 
generally^  especially  in  last  editions  of  their  works.  The  older 
doctrine  is  rapidly  fading  out.  A  distinction  has  sometimes 
been  attempted  to  be  made  between  riding  in  a  public  or  riding 
in  a  private  carriage,  but  that  idea  has  not  prevailed  to  any  con- 
siderable extent.  The  cases  discuss,  as  an  English  court  puts 
it,  the  broad  question  as  to  what  is  the  law  applicable  to  a 
transaction  in  which  one  has  been  injured,  and  in  the  course  of 
the  transaction  there  have  been  negligent  acts  or  omissions  by 
more  than  one  party.  In  quite  a  number  of  the  cases  the  facts 
were  precisely  as  they  are  here,  and  the  distinction  is  not 
heeded.  A  few  cases  like,  or  nearly  like  the  present  case  are  the 
following:  Robinson  v.  Railroad  Co., 66  N.  Y.  ii ;  Mastersonz'. 
Railroad  Co.,  84  N.  Y.  247 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  408 ; 
Cuddy  V.  Horn,  46  Mich.  596;  Transfer  Co.  v.  Kelly,  36  Ohio 
St.  86 ;  Bennett  v.  Railroad  Co.,  36  N.  J.  Law,  225 ;  Railroad 
Co.  V.  Steinbrenner,  47  N.  J.  Law,  161 ;  Railroad  Co.  v.  Shack- 
let,  105  111.  364;  s.  c,  12  Am.  &  Eng.  R.  R,  Cas.  156.  See 
Borough  of  Carlisle  v.  Brisbane,  113  Pa.  St.  544,  and  cases  in 
note.  We  are  not  committed  to  the  doctrine  of  Thorogood  v. 
Bryan,  in  this  state  to  an  extent  preventing  its  repudiation.  In 
Dickey  v.  Telegraph  Co.,  43  Me.  492,  the  rule  was  acted  on  with- 
out any  expression  of  dissent  by  counsel.  The  doctrine  of  im- 
putable negligence  as  applicable  to  the  relation  of  parent  and 
minor  child,  which  presents  another  and  a  somewhat  different 
question,  has  been  favorably  alluded  to  in  this  state,  but  in  cases 
where  it  did  not  affect  the  result  reached  on  other  grounds. 
Brown  v.  Railway  Co.,  58  Me.  384;  Leslie  v.  Lewiston,  62  Me, 
468.  A  class  of  cases  against  towns  for  injuries  caused  by  de* 
fective  highways,  being  statutory  actions,  stand  upon  a  ground 
of  their  own,  unaffected  by  the  rule  under  discussion.  On  the 
terms  of  the  submission  of  this  case  to  the  court  by  the  parties* 
we  think  judgment  must  be  entered  for  the  plaintiff  for  the  sum 
agreed  upon  as  damages. 

Walton,  Virgin,  Libbey,  Foster,  aud  Haskell,  JJ.,  con- 
curred. 

Accident  at  Crossing—Imputed  Negligence. — Where  an  infant  of  tender 
years  (here  about  nine  years  of  a^e)  receives  an  injury  while  being  driven 
in  a  carriage  by  its  father  and  while  in  its  father's  actual  control,  the  infant 
will  be  af]^cted  by  negligence  on  the  part  of  the  father  contributing  to 
the  injury,  and  will  be  precluded  by  such  negligence  from  recovering 
against  a  third  party  damages  for  the  injury.  Kyne  v,  Wilmington  &  N. 
R.  Co.,  14  Atl.  Rep.  922.  See,  as  to  contributory  negligence  of  parent  bar- 
ring child's  recovery,  Houston  v.  Vicksburg,  etc..  S.  &  P.  R.  Co.  (La.).  34 
Am.  &  Eng.  R.  R.  Cas.  76,  and  note,  80.  ' 

Same — Prohibited  Rate  of  Speed— City  Ordinance! — In  an  action  to  re- 
cover damages  for  the  death  of  plaintiff's  intestate,  it  appeared  that  he 
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was  travelling  in  a  wagon  along  a  street  which  was  crossed  by  ten  railroad 
tracks.  The  evidence  showed  that  he  did  not  stop  his  team  after  he  had 
passed  on  to  the  tracks,  and  that  he  was  struck  and  killed  by  a  train  of 
cars  which  was  being  backed  on  the  tenth  track.  The  deceased  was 
familiar  with  the  crossing  and  had  frequently  used  it.  It  was  shown  that 
the  train  which  caused  the  death  was  moving  at  the  speed  of  over  ten  to 
twelve  miles  an  hour.  There  were  cars  standing  on  several  of  the  tracks^ 
and  a  whole  train  was  standing  on  the  seventh  track,  the  last  car  of  which 
projected  into  the  street.  If  he  had  stopped  his  team  on  the  eighth  track, 
he  could  have  seen  the  train  approaching  about  300  feet  away.  A  city 
ordinance  prescribed  that  trains  should  not  be  operated  within  the  city 
limits  at  a  greater  speed  than  six  miles  an  hour.  It  was  Ae/d,  that  a 
traveller  on  a  highway  when  approaching  a  railway  crossing  is  not  under 
all  circumstances  bound  to  stop  his  team  and  look  or  listen  for  an  ap- 
proaching train ;  that. such  question  was  for  the  determination  of  the  jury; 
that  the  deceased  might  be  presumed  to  have  known  the  ordinance,  and 
had  the  right  to  assume  that  it  would  be  obeyed,  and  was  not  guilty 
of  contributory  negligence  in  attempting  to  cross  after  seeing  a  train. 
Schneider  v,  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  39  N.  W.  Rep.  916. 
See, generally,  as  to  duty  of  railroad  companies  as  to  speed  in  approaching 
crossings,  Tugenheim  v.  Lake  Shore,  etc.,  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas. 
89;. Kelly  V.  St.  Paul  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  93  ;  note  to  Phila- 
delphia, etc.,  R.  Co.  V,  Troutman,  6  lb.  124;  Indianapolis,  etc.,  R.  Co.  v, 
McLin,  8  lb.  237 ;  note  to  Cleveland,  etc.,  R.  Co.  v.  Nowell,  8  lb.  381 ; 
Goodwin  v.  Chicago,  etc.,  R.*Co.,  11  lb.  460;  Kelly  z'.  Hannibal,  etc..  R. 
Co.,  13  lb.  638;  note  to  Johnson  v,  Louisville,  etc.,  R.  Co.,  13  lb.  626; 
Vfestcrn,  etc.,  R.  Co.  v.  King,  19  lb.  255  ;  Reading,  etc.,  R.  Co.  v.  Ritche^ 
19  lb.  267;  Howard  v.  St.  Paul,  etc.,  R.  Co.,  and  note.  19  lb.  283-284; 
Eiolinger  v.  St.  Paul,  etc.,  R.  Co.,  29  lb.  408 ;  note  to  Wakelin  v,  Louis- 
ville, etc.,  R.  Co.,  29  lb.  439. 

Same — Contributory  Negtigencet — In  an  action  to  recover  damages  for 
personal  injuries,  it  appeared  that  plaintiff  was  driving  at  a  moderate  trot, 
and  that  defendant's  car  was  goingas  fast  asa  man  ordinarily  walks;  that  the 
car  was  moved  by  gravity  only  and  could  be  stopped  by  the  brakes  within 
a  distance  of  five  feet  according  to  the  evidence  for  the  defendant,  and 
ten  to  fifteen  feet  according  to  the  evidence  for  the  plainiff ;  that  plain- 
tiff's horse  and  carriage  had  crossed  the  track  In  front  of  the  approaching 
car  so  far  that  the  hind  wheel  was  struck  by  the  car  in  such  a  manner 
that  the  carriage  was  not  prevented  from  going  along  twenty  or  twenty- 
five  feet  before  the  plaintiff  was  thrown  out.  There  was  evdience  that  it 
was  unusual  for  cars  to  pass  at  that  hour ;  that  defendant  had  no  reason 
to  expect  them ;  that  plaintiff  was  looking  in  the  direction  from  which 
the  car  was  coming:  that  the  car  could  not  be  seen  by  her  until  she  her- 
self came  upon  the  track  while  her  horse  could  be  seen  from  the  car  before 
she  or  the  carriage  reached  the  track.  It  was  held  that  the  plaintiff  had 
under  the  circumstances  the  right  to  expect  that  those  controlling  the  car 
would  endeavor  to  avoid  a  collision,  and  that  the  case  was  properly  left  to 
the  jury  to  say  whether  the  plaintiff  was  in  the  exercise  of  due  care  and  the 
defendant  negligent.  Cleaves  v.  Pigeon  Hill  Granite  Co.,  145  Mass.  541. 
For  a  full  discussion  of  contributory  negligence,  and  the  duty  to  look  and 
listen,  see,  an/^,  Hanks  v,  Boston  &  A.  K.  Co.,  321,  and  note,  325-327. 
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Missouri  Pacific  R.  Co. 
Lee. 

{Texas  Supreme  Court,  April  17,  1888.) 

Negligence — Injuries  Causing  Death — Pleading— Petitiont — If  a  petition 
alleges  acts  of  negligence  on  the  part  of  the  defendant  at  the  time  of  a 
colhsion  causing  the  death  of  plaintiff's  son ;  that,  without  negligence  on 
the  part  of  deceased,  he  was  struck  by  the  passing  train  and  killed  ;  and 
that  the  death  was  caused  bv  the  negligence  of  defendant ; — these  allega- 
tions are  sufficient  to  state  the  cause  of  action. 

Same— Highway— Railroad-crossing— Dedication.— Where  the  testimony 
shows  that  the  owner  allowed  the  public  use  of  a  road  by  his  customers, 
as  a  means  of  access  to  his  mill,  and  by  the  public  in  passing  between 
certain  villages ;  that  the  owner  of  the  land  had  required  the  railway  com- 
pany to  make  a  crossing ;  that  a  crossing  liad  been  kept  up,  and  had  been 
used  by  the  public  for  at  least  six  years ; — (here  is  evidence  from  which  a 
jury  may  infer  a  dedication  to  public  use. 

Same — Public  Road — Establishment. — The  fact  that  a  statute  authorizes 
the  county  authorities  "  to  lay  out  and  establish,  change,  and  discontinue 
public  roads  and  highways"  does  not  negative  the  existence  of  public 
roads  otherwise  established,  and  relieve  the  railroad  from  the  duty  of  run- 
ning its  trains  across  a  public  road  by  dedication,  so  as  to  avoid  mjury  to 
the  public. 

Same — Contributory  Negligence — Degree  of  Care  Required. — If.  in  an 
action  to  recover  damages  for  negligent  killing  of  a  person,  the  court  has 
instructed  the  jury  that  the  degree  of  care  required  of  the  deceased  was 
such  care  in  approaching  and  attempting  to  cross  defendant's  railroad  as 
a  man  of  ordinary  prudence  under  similar  circumstances  would  have  used, 
the  defendant  is  not  entitled,  under  the  rule  adopted  by  the  Texas  courts, 
to  an  instruction  that  it  was  the  duty  of  deceased  to  make  use  of  his 
senses  of  sight  and  hearing  to  discover  the  approaching  train,  and  that  if 
injured  by  reason  of  failing  to  look,  when,  by  looking  before  driving  upon 
the  track,  he  might  have  seen  the  approaching  train,  no  recovery  can  be 
had. 

Same — Contributory  Negligence — Absence  of  Care. — In  an  action  to  re- 
cover damages  for  death  negligently  caused,  it  appeared  that  deceased 
was  driving  a  wagon,  with  high  side-boards,  for  a  distance  of  about 
400  feet,  nearly  parallel  to  the  track,  and  less  than  200  feet  from  it ;  that 
he  turned  and  travelled  about  75  feet  to  reach  the  track ;  that  the  angle 
between  the  road  and  the  right  of  way  was  grown  up  with  sun-dowers,  so 
that  the  view  of  the  track  was  obstructed ;  that  a  violent  wind  was  blow- 
ing; that  trains  in  passing  the  crossing  usually  had  signalled  by  ring- 
ing the  bell  or  blowing  the  whistle ;  that  a  passenger  train  was  behind 
time  and  running  at  unusual  speed;  that  deceased  could  not  have  seen 
the  approaching  train  unless  perhaps  on  a  sharp  lookout ;  that  no  bell  was 
sounded  or  whistle  blown,  and  the  wind-storm  deadened  the  sound  of  the 
train.  Held,  that  the  facts  were  such  as  to  require  the  submission  of  the 
case  to  the  jury. 
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Same — Measure  of  ^Damages — Inttructiont — The  court  instructed  the 
jury  that,  if  plaintiff  was  entitled  to  a  recovery,  she  was  entitled  to  a  ver- 
dict (or  "  such  sum  as  you  may,  under  the  evidence,  reasonably  believe 
plaintiff  might  have  received  from  the  assistance  of  the  deceased  had  he 
not  been  killed ;  and  you  may,  in  estimating  such  sum,  consider  the  age  of 
the  deceased,  the  time  he  might  have  lived,  the  age  of  the  plaintiff,  the 
time  she  might  probably  live,  and  any  other  evidence  tendm^  to  show 
what  damages,  if  any,  she  might  have  suffered  by  reason  of  the  killing 
of "  her  son.  Held^  that,  although  the  measure  of  the  damages  is  a  sum 
equal  to  the  pecuniary  benefit  the  parent  had  a  reasonable  expectation  of 
receiving  from  her  child  had  he  not  died,  the  enumeration  of  subjects  of 
consideration  did  not  extend  the  limits  of  investigation,  beyond  what, 
from  the  testimony,  the  plaintiff  reasonably  would  have  received  had  her 
her  son  lived,  and  was  not  misleading. 

Appeal  from  District  Court,  Hill  County. 

Action  by  Mary  A.  Lee,  against  the  Missouri  Pacific  R.  Co., 
to  recover  damages  for  negligently  killing  her  son  while  attempt- 
ing to  cross  defendant's  track.  The  defendant  appealed  from  a 
judgment  for  the  plaintiff.    The  opinion  states  the  facts. 

R.  C.  Foster  and  A,  C  Wilkinson  for  appellant. 

Crane^  Ramsey  &  Tarlton  for  appellee. 

Walker,  J. — ^This  is  an  appeal  from  a  judgment  in  favor  of 
appellee  for  damages  for  the  killing  of  her  son.  The  appeal 
questions  (i)  the  sufficiency  of  the  petition;  (2^  the 
question  whether  the  crossing  at  which  the  aeath  2lLt«i?"  ^^^ 
was  caused  was  at  a  public  road;  (3)  the  sufficiency 
of  the  testimony  to  negligence  on  part  of  the  railroad  and  due 
care  on  part  of  the  deceased  ;  (4)  the  charge  of  the  court  upon 
the  measure  of  damages ;  and  (5)  the  verdict  as  excessive. 

I.  The  petition  alleges  acts  of  negligence  on  part  of  the  de- 
fendant at  the  time  of  the  collision ;  that,  without 
negligence  on  part  of  deceased,  he  was  struck  by  the  ^^l^^ 
passing  train,  and  killed ;  and  that  the  death  was 
caused  by  the  negligence  of  defendant.     These  allegations  give 
a  cause  of  action. 

^.  The  court  charged  the  jury  "  that  a  public  road  is  one  so 
made  by  order  of  the  commissioners*  court, — the  same  being 
marked  out,  surveyed,  and  worked  by  order  of  said  court, — or 
one  which  is  used  and  appropriated,  without  order  of 
court,  to  the  use  of  the  public  for  such  lene^th  of  whether 
time  as  to  show  it  has  been  dedicated  to  the  use  of  pubiic-Dedi- 
the  public,  and  is  so  used  by  the  public ;  and  where  eation. 
a  road  has  been  so  used,  appropriated,  and  dedicated, 
the  same  will,  in  the  contemplation  of  law,  be  a  public  road."* 
There  was  testimony  to  the  public  use  of  the  road  as  a  way  to 
the  gin  and  mill  of  the  owner  of  the  land,  by  his  customers,  and- 
by  the  public  in  passing  from  the  villages  Itasca  and  Covington. 
The  owner  of  the  land  had  required  the  railroad  company  to 
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make  a  crossing  where  an  old  road  had  been.  The  crossing 
had  been  kept  up.  It  had  been  used  by  the"^  public  for  at  least 
six  years.  It  was  a  public  road,  in  fact,  from  the  manner  and 
extent  of  its  use.  The  intent  of  the  land-owner,  with  reference 
to  the  use  of  the  road  and  crossing,  was  clear  as  to  persons  com- 
ing to  his  gin  and  mill.  His  knowledge  of  the  public  use  as  a 
highway  by  the  public,  in  passing  between  the  villages  Itasca 
and  Covington,  was  undisputed.  The  intent  on  part  of  the 
owner,  and  use  by  the  public,  evidence  a  dedication.  The  jury 
in  each  particular  case  passes  upon  the  sufficiency  of  the  testi- 
mony to  the  interest  of  the  owner.  The  intent  may  be  pre- 
sumed from  the  use  alone.  From  the  acts  of  the  owner,  and 
the  facts  of  public  use  as  given,  the  jury  may  find  the  fact  of 
dedication  without  reference  to  any  particular  time.  Thomp. 
Highw.  55,  and  cases.  As  to  the  effect  upon  the  railroad  com- 
pany, of  the  facts  in  evidence  upon  this  character  of  crossing,  it 
seems  that  the  views  taken  by  our  court  of  appeals  are  sound, 
as  stated  in  a  well-considered  case  (opinion  by  Justice  Wilson),  2 
Civil  Cas.  Ct.  App.  204 :  "  Where  a  railroad  company  had  for 
several  years  recognized  and  mamtained  a  road-crossing  over  its 
line  of  railway  as  a  crossing  for  the  public,  it  was  held  to  be  es- 
topped from  setting  up,  as  a  defence,  that  the  road  was  not  a 
public  road.  Under  these  circumstances,  the  road  will  be  con- 
sidered a  public  road,  within  the  meaning  of  the  statute."  Con- 
sidering the  issue  as  intended  to  ascertain  the  relations  and 
duties  of  the  railroad  company  and  the  travelling  public  with 
reference  to  this  crossing,  we  think  the  charge  was  sufficiently 
specific.  It  required  the  jury  to  determiue  the  fact  of  dedica- 
tion by  the  owner  and  use  by  the  public. 

But  it  is  insisted  that  the  amendment  to  article  4231,  Rev. 
St.,  in  inserting  the  term  "  public'*  as  descriptive  of  the  roads  to 
which  in  that  article  the  duties  enumerated  attached,  had  the 
effect  of  a  statutory  definition,  and  that  only  two  roads  "  public" 
by  the  terms  of  the  statute  is  the  protection  secured.  The 
county  authorities  have  power  "  to  lay  out  and  establish,  change 
and  discontinue,  public  roads  and  highways."  Rev.  St.  art. 
1 5 14.  This  power  does  not  negative  the  existence  of  public 
roads  otherwise  established.  There  is  no  law  in  the  statutes  of 
Texas,  nor  consideration  of  policy,  prohibiting  a  road  from  be- 
ing made  by  dedication  by  the  owner  of  the  soil,  and  sanctioned 
by  the  needs  and  by  the  use  of  it  by  the  public.  The  courts 
would  protect  such  a  road  from  invasion.  The  extent  of  the 
use  of  a  road  determines  its  character  as  public  or  not  as  a  fact. 
The  purpose  of  the  statutes,  or  the  principal  one,  imposing  du- 
ties upon  railroad  companies  in  running  their  trains  across  the 
public  roads,  was  to  protect  human  life.  That  necessity  would 
attach  to  the  crossing  of  every  road  in  fact  public,  and  where 
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the  extent  of  travel  made  it  a  duty  on  the  part  of  the  owners 
of  the  railroad  trains  to  look  after  the  safety  of  those  using  the 
road  as  a  highway.  We  cannot  attach  to  the  word  "  public/'  in 
the  amended  act,  any  other  meaning  than  as  including  all  public 
roads,  whether  in  law  or  in  fact.  We  think,  where  the  crossing 
is  public,  and  that  fact  known  to  the  railroad  company,  that  the 
duty  of  carefulness  arises.     Ewen  v.  Railway  Co.,  38  Wis.  634. 

3.  The  court  charged  the  statutory  duties  imposed  uponi  raiil- 
road  companies  when  crossing  public  roads.  The  degree  of 
care  required  of  the  deceased  was  stated  to  be  "  such 
care,  in  approaching  and  attempting  to  cross  the  de-  contribBtory 
fendant's  railroad,  as  a  man  of  ordinary  prudence,  52™?*?*" 
under  similar  circumstances,  would  have  used."  The  nquind.^  ** 
jury  were  repeatedly  told  that,  if  the  deceased  was 
wanting  in  such  due  care,  his  mother,  the  plaintiff,  could  not 
recover,  whatever  they  might  find  as  to  the  conduct  of  the 
defendant.  The  defendant  asked  instructions  to  the  effect  that 
it  was  the  duty  of  deceased  to  make  use  of  his  sense  of  sight 
and  hearing  to  discover  the  approaching  train ;  and  that,  if  in- 
jured by  reason  of  failing  to  look  when,  by  looking  before  driv- 
ing upon  the  track,  he  could  have  seen  the  approaching  train, 
recovery  could  not  be  had.  Our  courts  have  refused  to  recog- 
nize as  a  duty  of  the  trial  judge  to  attempt  to  define  duties, 
neglect  of  which  would  be  negligence,  in  the  absence  of  statu- 
tory definitions  of  duties,  disregard  of  which  is  negligence  as 
matter  of  law.  Railway  Co.  v.  Wilson,  60  Tex.  142  ;  Railway 
Co.  V,  Chapman,  57  Tex.  75.  The  judge  is  to  inform  the  jury 
as  to  the  degree  of  diligence  or  care  or  skill  which  the  law  de- 
mands of  the  party,  and  what  duty  it  devolves  upon  him,  and 
the  jury  are  to  find  whether  that  duty  has  been  done,  i  GreenL 
Ev.  (14th  Ed.)  72,  note  c.  The  rule  given  as  to  degree  of  care 
required  of  deceased,  is  recognized  by  former  decisions  of  this 
court.  Railroad  Co.  v,  Randall,  50  Tex.  254 ;  Railway  Co.  z/. 
Cowser,  57  Tex.  302 ;  Railway  Co.  v.  Waller,  56  Tex.  334 ; 
Railway  Co.  v.  Murphy,  46  Tex.  356;  Eames  v.  Railway  Co., 
63  Tex.  660.  Having  given  the  proper  rule  to  the  jury,  the 
judge  had  performed  his  duty,  unless  from  the  whole  case  as 
made  by  the  testimony  the  plaintiff  had  no  testimony  upon 
which  the  jury  could  reasonably  have  found  a  verdict  in  her 
favor,  in  which  state  of  facts  the  court  could  have  refused  to 
submit  the  case  to  the  jury.  The  plaintiff's  case  would  fail  from 
absence  of  testimony  as  to  any  negligence  on  part  of  defendant, 
or  upon  absence  of  any  testimony  from  which  a  jury  could  find 
due  care,  or  its  equivalent, — absence  of  negligence  on  part  of 
the  deceased. 

Appellants  insist  that  the  testimony  discloses  a  total  absence 
of  care  on  part  of  deceased,  and  that  his  death  was  caused  by 
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his  recklessly  attempting  to  cross  the  track,  when  any,  the 
slightest,  care  would  have  informed  him  of  the  danger.  What 
is  due  care  under  a  given  group  of  facts  must  be  determined 
by  the  jury  by  applying  the  rule  as  to  what,  in  their  judgment, 
a  man  of  ordinary  prudence  would  have  done  under  the  attend- 
ant circumstances.  It  is  reasonable  that  a  sane  man  will  not 
knowingly  and  recklessly  expose  himself  to  imminent  bodily 
danger ;  that  the  instincts  of  self-preservation  existed.  It  may 
be  inferred  that  the  deceased  did  not  know  of  the  presence  of 
the  approaching  train  at  the  time  he  drove  upon  the  track.  We 
may  ask,  why  did  he  not  know  it,  and  what  was  his  duty  to 
know  it  ?  It  appears  in  the  record  that  the  deceased,  in  a 
wagon  with  high  side-boards,  had  been  driving  southward  near 
400  feet,  nearly  parallel,  with  the  track  at  a  distance  less  than 
200  feet  from  it ;  that  he  turned  to  the  right,  and  travelled  west 
about  75  feet,  to  reach  the  track;  that  at  the  angle,  and  between 
that  and  the  track,  the  right  of  way,  which  was  50  feet,  was 
grown  up  with  sun-flowers  and  weeds  so  high  that  the  view  of 
the  track  was  obstructed.  A  violent  wind  was  blowing  from 
the  south.  The  trains,  in  passing  this  crossing,  usually  had 
been  signalled  by  the  ringing  of  the  bell,  or  the  blowing  of  the 
whistle.  The  train,  a  passenger  train,  was  behind  time,  and  was 
running  at  unusual  speed.  There  is  testimony  that  from  the  angle 
and  to  the  track  the  deceased  could  not  have  seen  the  approach- 
ing train,  unless,  perhaps,  on  a  sharp  look-out,  from  the  weeds,  , 
etc.,  obstructing  his  view.  It  does  not  appear  that  in  going  south- 
ward,  parallel  with  the  track,  and  goin^  in  same  direction  with  the 
train,  he  could  have  seen  the  train,  unless  he  had  risen  to  his  feet 
in  the  wagon,  and  looked  back  upon  the  track.  From  the  testi- 
mony, we  may  infer,  from  the  speed  with  which  the  train  was 
moving,  that  the  train  was  not  in  his  sight,  save  by  looking  back  ; 
else  it  had  reached  the  crossing  before  the  deceased.  The  de- 
ceased had  a  right  to  be  upon  the  road ;  had  a  right  to  cross 
the  track.  No  bell  or  whistle  sounded,  warning  the  approach 
of  the  train.  Deceased  had  a  right  to  expect  such  signals. 
The  weeds  obstructed  his  view ;  the  wind  storm  deadened  the 
sound  of  the  train.  He  was  run  upon  and  killed  without  warn- 
ing. In  this  state  of  facts,  if  the  road  was  public,  and  the^ 
statutory  duties  required  of  defendant  in  crossing  public  roads 
existed,  then  the  court  could  not  properly  withhold  from  the 
jury  the  right  to  pass  upon  the  questions  of  negligence  and  due 
care,  etc.  The  charges  asked  by  the  defendant,  and  refused, 
where  not  already  given,  were  not  applicable  to  the  case,  and 
no  error  was  committed  in  refusing  them. 

4.  The  measure  of  damages  given  by  the  court  is  "  such  sum 
as  you  may,  under  the  evidence,  reasonably  believe  plaintiff 
might  have    received   from  the  assistance   of  said  Robert  £• 
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Lee  [the  deceased],  had  he  not  been  killed  by  the  train  of 
defendant ;  and  you  may,  in  estimating  such  sum,  if 
any,  consider,  under  the  evidence  before  you,  the  age  ^^^^^ 
of  said  deceased,  the  time  he  might  have  lived, 
the  age  of  the  plaintiff,  the  time  she  may  probably  live,  and 
any  other  evidence  tending  to  show  what  damages,  if  any,  she 
may  have  suffered  by  reason  of  the  killing  of  said  R.  E.  Lee. 
.  .  .  You  will  find  for  plaintiff  such  damages,  under  the  instruc- 
tions hereinbefore  given,  as  you  may  think  will  compensate  her 
for  the  loss,  if  any,  she  may  have  sustained  by  the  killing/*  etc. 
We  do  not  believe  that  the  use  of  the  word  "might,"  instead 
of  **  would,"  could  have  misled  the  jury  as  descriptive  of  the 
pecuniary  benefit  anticipated.  Nor  does  it  appear  that  the 
enumeration  of  subjects  of  consideration  necessarily  or  even 
probably  extended  the  limits  of  investigation  by  the  jury  be- 
yond what,  from  the  testimony,  plaintiff  reasonably  would  have 
received  had  her  son  lived.  Nor  is  the  further  clause,  as  to 
compensation,  misleading ;  for  express  reference  is  made  to  the 
preceding  part  of  the  charge.  The  true  measure  is  "  a  sum 
equal  to  the  pecuniary  benefit  the  parent  had  a  reasonable  ex- 
pectation of  receiving  from.her  child  had  he  not  died."  Gal- 
veston V.  Barbour,  62  Tex.  174;  Railway  Co.  v.  Ormond,  64 
Tex.  490 ;  Railway  Co.  v.  Cowser,  57  Tex.  293 ;  Railroad  Co.  v. 
Nixon,  52  Tex.  19 ;  Rev.  St.  art.  2909. 

5.  The  amount  of  the  verdict  is  larger  than,  under  the  testi- 
mony, probably  this  court  would  have  found.  But  there  was 
testimony  that  the  deceased  was  the  eldest  son  of 
his  widowed  mother  ;  that  he  was  sober,  industrious,  JxMwdT©!*' 
and  economical.  He  worked  for  his  mother;  he 
aided  her  with  counsel  and  advice.  His  devotion  to  his  mother 
was  such  that  his  neighbors  could  testify  to  repeated  declara- 
tions that  he  would  support  her  as  long  as  she  lived.  He  was 
but  a  farm  hand  working  for  wages,  and  his  mother  a  renter. 
The  idea  given  in  the  testimony  of  this  boy's  character,  habits, 
and  person  is  that  of  a  prospective  useful  and  prosperous  citi- 
zen, from  whom  the  mother,  but  for  his  taking  off,  would  have 
received  assistance  greater  probably  than  has  been  given  her. 
In  Railroad  Co.  v.  Kindred,  57  Tex.  503,  after  an  examination 
of  the  authorities,  it  is  announced  that  "  the  damages  in  such 
cases  are  essentially  indefinite  ;  hence  the  law  furnishes  no  defi- 
nite measure  therefor." 

Finding  no  error  in  the  record,  the  judgment  below  will  be 
affirmed. 

Accidents  at  Crossing  —  Contributory  Negligence  —  Province  of  Jury. — 
Plaintiff  was  driving  a  truck  along  a  private  way,  through  defendant's  yard, 
which  was  commonly  used  by  teams  in  going  to  and  from  an  elevator,  and 
which  crossed  a  large  number  of  railway  tracks.    His  view  of  the  main  track 
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used  by  passenger  trains  was  obstructed  by  a  line  of  freight  cars  standing 
upon  the  next  track,  which  had  been  opened  at  the  crossing  of  the  private 
way  to  form  a  passage  for  teams  to  cross  the  tracks.  Plaintiff  was  about 
to  cross  the  main  track.  He  did  not  stop,  but  listened  for  the  approach 
of  the  trains.  Hearing  no  signal  he  attempted  to  cross,  but  was  struck 
by  an  engine  which  had  just  left  the  passenger  station,  and  was  proceed- 
ing at  a  speed  of  ten  or  twelve  miles  an  hour.  There  was  evidence  that 
there  was  no  signal  given  of  its  approach.  I/e/d,  that  the  question  re- 
spectively of  the  negligence  of  the  plaintiffs  and  defendants  was  properly 
submitted  to' the  jury.     Pierce  v.  Humphries,  34  Fed.  Rep.  282. 

For  a  full  discussion  of  the  question  of  contributory  negligence  and  the 
duty  to  look  and  listen,  see,  anl^.  Hanks  v.  Boston  &  A.  R.  Co.,  321,  and 
note,  325-327. 

As  to  what  Constitutes  Dedication  of  Land  for  Highway.— See  Brokken 
r.  Minneapolis,  etc.,  R.  Co.,  7  lb.  573 ;  Campbell  v,  O'Brien,  10  lb.  266 ; 
note,  24  lb:  308. 


WiNSTANLEY 

V. 

Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

{Wisconsin  Supreme  Court,  Ocioder  ^  1888.) 

Negligence — Crossing — Signal —  Statutory  Provision. —  Although  there 
may  be  no  express  provision  of  law  requiring  a  sign  to  be  erected  at,  or  a 
bell  to  be  rung  upon  approaching,  a  crossing,  it  may  be  a  question  for  the 
jury  whether  such  precautions  ought  not  to  be  taken  at  a  dangerous 
crossing. 

Same  —  Excessive  Speed — Statutory  Regulation.— Where  by  law  the 
speed  of  a  train  at  a  particular  place  is  limited  to  six  miles  an  hour,  the 
court  properly  refuses  to  instruct  the  jury,  and  that  the  speed  of  the  train 
at  the  crossing  was  not  the  proximate  cause  of  the  accident,  when,  if  it  had 
not  been  for  an  excess  in  speed  of  two  miles  an  hour,  the  train  would  not 
have  been  near  the  crossing  when  the  deceased  attempted  to  pass  over  it. 

Same — Duty  to  Look. — Where  there  are  or  might  be  many  circum- 
stances which  might  prevent  the  person  killed  or  injured  from  availing 
himself  of  the  advantage  of  looking  for  a  train,  or  of  notice  that  it  was 
about  to  approach,  as  the  inability  to  control  his  team,  and  other  inier- 
vening  causes,  an  instruction  that  the  jury  must  find  for  the  defendant  if 
the  deceased  could  have  seen  the  approach  of  the  cars  in  time  to  stop  his 
team,  or  he  was  notified  of  the  approach  of  the  train  before  he  started,  is 
properly  refused. 

Same — Province  of  Jury. — In  an  action  to  recover  damages  for  negligence 
causing  the  death  of  plaintiff's  intestate,  it  app)eared  that  deceased  turned 
towards  the  crossing  at  a  walk,  and  that  he  could  not  have  seen  or  heard 
the  train  until  his  horses'  heads  were  within  four  feet  of  the  rail  on  the 
crossing.  When  the  car  was  almost  behind  him,  the  horses  stepped  upon 
the  rail,  and  the  car  caught  upon  the  collar  of  the  nearest  horse,  turned 
them  of[  to  the  left,  and  for  two  rods  carried  them  along  by  the  side  of  the 
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car.  Deceased  was  thrown  under  the  car  and  killed  ;  no  signal  was  made 
by  the  engine  which  was  pushing  the  car.  Held,  that  the  verdict  of  the 
jury,  upon  the  con tributoiy  negligence  of  the  plaintiff,  was  properly  taken. 

Appeal  from  Circuit  Court,  Winnebago  County. 

Action  by  John  Winstanley,  as  administrator  of  his  son, 
Robert  Winstanley,  deceased,  against  the  Chicago,  Milwaukee 
&  St.  Paul  R.  Co.,  to  recover  damages  for  negligently  causing 
the  death  of  plaintiff's  intestate.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  $1500.  The  de- 
fendant appeals  from  a  judgment  entered  thereon.  The  opin- 
ion states  the  case. 

John  W.  Caryy  Burton  &  Hanson^  and  Charles  Barber  for 
appellant. 

Weisbrodj  Harshaw  &  Nevitt  (Gabe  Boucky  of  counsel)  for 
respondent. 

Orton,  J. — This  action  is  to  recover  damages  which  the  re- 
spondent sustained  by  the  death  of  his  son  Robert,  which  was 
caused  by  the  negligence  of  the  appellant  company,  and  the 
plaintiff  recovered  $1500.     The  main  facts  were  as  ^^^ 

follows :  The  railroad  runs  nearly  north  and  south 
through  that  part  of  the  city  of  Oshkosh,  and  there  is  a  side  or 
spur  track  which  runs  in  the  same  direction  quite  a  long  distance, 
by  and  to  accommodate  several  mills  and  manufacturing  estab- 
lishments. On  the  west  side  of  said  track  there  is  a  large  build- 
ing used  for  a  glazing-shop,  120  feet  long  and  50  feet  wide,  with 
a  platform,  running  along  the  east  side,  6  feet  and  4  inches  wide 
and  within  2  feet  and  8  inches  of  the  west  rail  of  the  spur  track. 
There  is  also  a  platform  of  about  the  same  width  along  the 
north  end  of  said  glazing-shop,  and  a  door  into  the  shop  about 
the  middle  of  the  building,  and  steps  at  each  end  of  this  plat- 
form.  Immediately  in  front  of  this  platform  there  is,  and  has 
been  for  a  long  time,  a  road  or  private  way,  from  a  mill  some 
distance  west,  across  the  spur  track,  and  on  towards  High  street 
east,  and  the  crossing  is  built  a  little  north  of  the  platform,  and 
very  near  the  northeast  corner  of  the  glazing-shop.  The  spur 
track  is  used  for  hauling  loaded  cars  south  about  7  o'clock  in 
the  morning,  and  running  empty  cars  back  over  this  road-cross- 
ing about  8  o'clock  daily,  with  no  more  irregularity  than  may 
be  caused  by  a  longer  time  to  unload  the  cars  at  some  times 
than  at  others.  It  was  about  8  o'clock  when  this  death  occurred, 
and  an  engine  was  pushing  several  empty  box-cars  on  the  track 
towards  the  north.  The  deceased,  a  boy  about  18  years  of  age, 
had  been  working  with  his  father's  team  for  one  Martin,  hauling 
loads  from  said  mill  west  of  the  crossing ;  and  on  this  morning, 
with  another  workman,  had  been  to  the  mill  for  such  purpose, 
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and,  not  finding  Martin,  had  returned  and  left  his  team  standing 
about  six  feet  from  the  north  platform,  and  went  into  the  glaz- 
ing-shop to  warm  himself ;  and  he  and  the  other  workman  came 
out  and  got  into  his  wagon,  and  drove  towards  the  road-crossing, 
about  26  feet  distant,  and  on  a  walk,  as  the  witnesses  for  the 
plaintiff  testified.  When  his  team  came  within  about  four  feet 
of  the  rail  at  the  crossing,  the  deceased,  from  where  he  was  sit- 
ting  in  his  wagon,  could  have  seen  for  the  first  time  the  north  end 
of  the  first  box-car  if  it  had  been  within  probably  about  30 
feet*  south  of  the  crossing.  Before  reaching  that  point,  nearly 
the. whole  track  south,  for  a  long  distance,  was  hidden  from  his 
view  by  the  glazing-shop  and  other  buildings.  When  the  team, 
with  their  heads  probably  turned  a  little  to  the  left,  had  come 
nearly  to  the  west  rail  of  the  track,  with  their  heads  a  little  be- 
yond it,  the  northwest  comer  of  the  first  box-car  came  in  con- 
tact with  the  collar  of  the  off  horse,  and  caught  behind  it,  and,  as 
it  passed  on,  wheeled  the  team  around  to  the  left,  and  pulled 
them  along  outside  of  the  track  about  two  rods,  where  the  car 
became  disengaged  from  the  collar,  and  went  on,  and  the  horses 
stopped.  When  the  team  was  thus  suddenly  turned  about  to 
the  left,  the  deceased,  either  by  the  tilting  of  the  wagon-box,  or 
by  the  sudden  stopping  or  turning  of  the  wagon,  or  in  some 
other  way,  was  thrown  forward  under  the  car,  and  killed.  From 
the  manner  in  which  the  comer  of  the  car  caught  the  collar  of 
the  horse,  the  horse's  'head  was  probably  turned  somewhat 
towards  the  left.  The  corner  of .  a  car  is  some  distance  over  and 
outside  the  rail  of  the  track,  and  the  forward  feet  of  horses  are 
about  even  with  or  a  little  behind  the  collar,  and  therefore  the 
horses'  feet  had  not  yet  come  to  the  first  rail .  of  the  track,  al- 
though their  heads  may  have  .been  over  it.  The  team  can- 
not  be  said  to  have  come  onto  the  track  or  to  have  hardly  come 
up  to  the  track.  The  wind  was  blowing  strongly  to  the  south. 
The  testimony  on  behalf  of  the  plaintiff  tended  to  show  that  no 
bell  was  rung  or  whistle  blown  on  the  train  ;  that  the  train  was 
running  at  the  unlawful  rate  of  speed  of  eight  miles  an  hour ;  and 
that  there  was  no  sign  near  the  crossing,  with  the  warning  on  it  of 
"  Look  out  for  the  Cars ;" — and  the  jury  were  warranted  in  finding 
that  such  were  the  facts. 

The  second  and  fifth  errors  relied  upon  by  the  learned  counsel 
of  the  appellant  are  that  "  the  court  erred  in  refusing 
DatytoMttBd  ^^  instruct  the  jury  that  the  appellant  was  under  no 
signal  aad  obligations  to  sound  a  whistle  for  the  crossing,"  and 
•net  lign.  jy^  «  overruling  the  appellant's  objection  to  the  follow- 
ing question  :  *  Was  there  any  sign  up  at  the  cross- 
ing of  the  road  over  this  track  in  question  ?'  *  Was  there  a  sign. 
Look  out  for  the  cars  ?*  "  These  alleged  errors  may  be  disposed 
of  together,  as  being  within  the  same  reason,  and  resting  upon 
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the  same  general  ground.  The  contention  is  that  the  law  does 
not  require  the  whistle  to  be  blown  or  such  a  sign  to  be  put  up 
as  an  absolute  duty,  and  therefore  the  negligence  of  the  appel- 
lant cannot  be  predicated  on  its  failure  to  do  so.  It  may  be 
true  that  there  is  no  express  provision  of  law  requiring  these 
things  to  be  done  in  such  a  place,  yet  it  may  be  a  question  for 
the  jury  whether  such  precautions  ought  not  to  have  been 
taken  at  such  a  very  dangerous  crossing,  like  the  duty  of  the 
company  to  keep  a  flagman  at  certain  crossings  where  the 
statute  does  not  require  it,  but  where  there  is  an  extraordinary 
liability  of  collision  with  those  passing  over  them,  as  in  Guggen- 
heim z/.  Railroad  Co.,  32  Am.  &  Eng.  R.  R*  Cas.  89,  ana  in 
Hoye  V,  Railway  Co.,  67  Wis.  i,  and  like  the  duty  to  blow  the 
whistle,  as  in  Roberts  v.  Railway  Co.,  35  Wis.  679. 
The  third  error  relied  on  is  "  the  refusal  of  the  court  *»«•«*▼• 
to  instruct  the  jury  that  the  speed  of  the  train  was  tJrj  regmu-*' 
not  the  proximate  cause  of  the  accident."  Why  was  tion. 
the  speed  of  the  train,  at  the  rate  of  two  miles  an 
hour  faster  than  the  law  allowed,  not  the  proximate  cause  of  the 
accident,  when,  if  it  had  not  been  for  this  excess  of  speed,  the 
train  would  not  have  been  near  the  crossing  when  the  deceased 
attempted  to  pass  over  it,  and  the  deceased  would  have  passsd 
over  it  with  safety  before  the  train  would  have  arrived  there  at 
the  lawful  speed  of  six  miles  an  hour  ?  There  could  scarcely  be 
a  cause  more  proximate  to  the  accident.  If  the  deceased  did 
not  contribute  to  cause  his  own  death  by  his  culpable  negligence 
It  might  be  said  that  he  was  killed  by  this  excess  of  speed.  It 
was  negligence  in  law  to  run  that  train  more  than  six  miles  an 
hour  in  such  a  place,  and  this  fault  of  the  company  cannot  be 
extenuated  by  any  view  of  the  case.  The  fourth  error  com- 
plained of  is  the  refusal  of  the  court  to  give  the  eighth  and 
ninth  instructions  asked  by  the  appellant.  Such  instructions 
were  that,  "  if  you  find  that  the  deceased,  Robert  Winstanley, 
had  he  looked  when  his  team  was  from  four  to  six 
feet  from  the  rail  of  the  track,  could  have  seen  the  j^^xj  of  piaia. 
approach  of  the  cars  in  time  to  have  stopped  his  team;  tiirto  look— 
and  if  you  find  that  the  deceased  was  notified  of  the  ^■^'■«*'«"- 
approach  of  the  train  just  before  he  started  his  team, 
then,  in  either  case,  your  verdict  must  be  for  the  defendant.'* 
It  is  extremely  doubtful  whether,  in  any  case,  these  instructions 
ought  to  be  given,  and  much  more  so  in  this,  where  there  are  or 
might  be  so  many  circumstances  which  might  prevent  the  per- 
son killed  or  injured  from  availing  himself  of  the  advantage 
of  such  looking  and  knowing,  such  as  the  inability  to  control 
his  team,  and  other  intervening  causes.  Such  instruction^  make 
negligence  in  the  law,  and  absolute,  when  it  depends  altogether 
upon  a  variety  of  facts  and  circumstances  which  ought  to  be 
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considered  by  the  jury.  An  instruction  in  substance  like  the 
said  eighth  instruction  asked  was  held  to  have  been  properly 
refused  in  Shaw  v,  Jewett,  86  N.  Y.  617;  s.  c,  6  Am.  &  Eng.  R.  R. 
Cas.  Ill,  and  the  court  said  :  "  This  is  not  the  rule.  The  plain- 
tiff is  not  bound  to  see.  He  is  bound  to  make  all  reasonable 
effort  to  see  that  a  careful,  prudent  man  would  make  in  alike 
circumstances."  But  the  court,  in  its  general  instructions  to 
the  jury,  which  were  unusually  full,  fair,  able,  and  impartial, 
gave  these  very  instructions  in  substance,  and  the  appellant, 
at  least,  has  no  reason  to  complain. 

The  only  remaining  error  complained  of  is  the  refusal  of  the 
court  to  direct  the  jury  to  render  a  verdict  for  the  defendant. 
This  brings  us  to  a  consideration  of  the  facts  and  the 
u^r^'^eMs  nicrits  of  the  case.  The  main  reasons  given  why  the 
from  juTj.  court  should  have  taken  this  case  from  the  jury,  and 
directed  a  verdict,  are  (i)  that  the  deceased,  when  his 
team  was  about  four  feet  from  the  rail  of  the  track,  could  have 
seen,  had  he  looked  in  that  direction,  the  approaching  train  in 
time  to  have  stopped  his  team  ;  and  he  did  not  look,  or  he  would 
have  stopped  his  team  before  they  got  so  near  the  track ;  (2)  that 
the  deceased  had  for  over  a  year  previously  been  engaged  in  driv- 
ing a  team  over  this  private  road  and  crossing,  and  must  have 
known  that  this  train  was  due  at  the  crossing  about  this  time  ;  and 
(3)  that  the  witness  Martin  saw  the  deceased  while  he  was  stand- 
ing on  the  north  platf orn  of  the  glazing-shop  before  he  got  into  his 
wagon,  and  told  him  that  the  train  was  coming,  and  that  he  replied, 
"  I  can  make  it.**  That  a  person  approaching  a  railroad  crossing 
should  look  and  listen,  if  looking  and  listening  would  do  him  any 
good  in  protecting  him  from  injury,  before  attempting 
tribntorr'neg^'  ^^  cross  over,  has  been  as  persistently  insisted  upon 
iigence— Look-  by  this  court  as  by  any  court  in  this  country  or  in 
ingMdiiitea-  England.  It  is  not  common  care  and  prudence  for 
***  such  person  to  drive  heedlessly,  without  taking  sifch 

reasonable  and  natural  precautions  to  secure  his  safety.  If,  for 
a  considerable  distance  from  the  crossing,  his  view  towards  an 
approaching  train  is  cut  off  by  buildings,  embankments,  or 
other  obstructions,  greater  caution  should  be  used,  by  listening 
or  by  doing  other  things  which  a  reasonably  prudent  man  would 
be  likely  to  do  in  order  to  ascertain  whether  a  train  was  so  near 
the  crossing  as  to  make  dangerous  or  hazardous  his  attempt  to 
cross  over  in  front  of  it.  What  such  other  things  are,  must  be 
determined  by  the  facts  of  that  particular  case  ;  and  they  cannot 
be  classified  by  any  general  rule.  If  the  view  of  any  such  person 
is  cut  off  until  he  is  near  the  crossing,  and  he  could  then,  by 
looking,  see  the  danger  in  time  to  stop,  or  in  any  way  avoid 
a  collision  with  the  train,  he  should  do  so  ;  and,  as  a  general  rule, 
it  would  be  si^ch  a  want  of  common  care  and  prudence  as  to  pre- 
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elude  his  recovery  of  damages  resulting  from  such  a  cause  if  he 
does  not  do  so.  In  any  case,  it  would  be  heedless  and  reckless 
to  drive  or  go  on,  without  any  precautions  for  his  safety.  These 
principles  have  been  urged  and  made  especially  emphatic,  and 
carried  to  the  utmost  extent  consistent  with  reason,  in  many 
cases  in  this  court,  and  especially  in  the  late  case — in  reference 
to  its  own  peculiar  facts  and  circumstances— of  Seefeld  v.  Rail- 
way Co.,  70  Wis.  216;  s.  c,  32  Am.  &  Eng.  R.  R.  Cas.  109;  and 
nothing  could  well  be  added  to  what  is  said  in  the  opinion  of 
Mr.  Justice  Lyon  in  that  case.  The  instructions  of  the  court  in 
this  case  contain  a  very  full  and  fair,  and  especially  able,  expo- 
sition of  these  principles  in  application  to  the  facts  of  this  case. 
They  go  to  the  extent  of  almost  saying  that  it  was  the  duty  of 
the  deceased  to  have  looked  for  and  seen  the  approaching  train, 
and  to  have  stopped  his  team  within  that  four  feet,  and  pre- 
vented them  from  going  upon  the  crossing  in  front  of  the  train. 
Whether  the  instructions  in  this  respect  were  strictly  correct,  we 
need  not  decide  ;  for  they  were  very  favorable  to  the  appellant, 
and  the  company,  at  least,  ought  not  to  complain.  The  facts  of 
this  case  are  peculiar,  and  essentially  different  from  those  of  any 
other  case  cited  by  the  counsel  on  either  side  or  found  in  the 
books.  It  was  a  cold,  brisk  morning,  when  men  out  of  doors 
move  quickly,  and  teams  standing  in  the  cold  wind  are  restless, 
and,  when  started,  move  with  alacrity  and  briskness.  The  wind 
was  blowing  violently,  from  the  north  towards  the  approaching 
train,  and  whistled  around  the  building.  No  one  of  the  plaintiff's 
witnesses  about  there  heard  any  bell  or  whistle.  The  deceased 
and  his  fellow-workmen  jumped  into  the  wagon,  headed  towards 
the  crossing,  only  about  26  feet  away.  He  drove  upon  a  walk — 
probably  a  fast  walk.  Had  he  looked  or  listened,  he  could  not 
have  seen  or  heard  the  train  until  his  horses'  heads  were  within 
about  four  feet  of  the  rail  on  the  crossing.  Had  he  looked  then, 
instantly,  he  would  have  seen  the  front  box-car  within  a  very 
few  seconds  from  the  crossing.  It  was  almost  right  upon  him. 
It  is  quite  too  strict  a  duty  to  have  required  him  to  look  in- 
stantly, when  he  could  have  first  seen  the  first  corner  of  it,  as  it 
appeared,  moving  in  sight,  just  past  the  corner  of  the  building ; 
and  here  an  instant  counts  much.  The  horses,  after  that,  could 
take  but  a  step  to  bring  their  heads  over  the  track  and  feet  near 
the  rail,  where  the  car  caught  upon  the  collar  of  the  nearest 
horse.  The  team  could  scarcely  have  been  said  to  be  on  the 
track.  They  did  stop  ;  at  least,  they  did  not  go  farther  forward. 
They  turned,  or  were  turned,  off  to  the  left,  and  then  for  two 
rods  they  walked  along  by  the  side  of  the  car.  The  deceased 
wa5  not  killed  on  the  crossing  or  by  being  on  the  track  of  the 
road.  He  was  thrown  under  the  car  from  some  distance  away, 
and  from  the  end  or  corner  of  the  wagon.     The  lips  of  the  driver 
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are  sealed  in  death,  and  we  cannot  tell  what  he  saw  or  when  he 
looked,  or  how  the  circumstances  of  this  most  critical  situation 
and  condition  of  danger  appeared  to  him.  He  evidently  saw 
his  danger;  and  it  would  be  but  natural  that  he  would  make 
every  effort  to  escape  it.  Did  he  see  the  train  before  his  horses* 
heads  were  over  the  track,  and  while  they  were  within  those 
four  feet  of  the  rail?  Did  he  look?  Did  he  stop  his  team  as 
soon  as  he  could  after  seeing  the  train,  or  try  to  do  so  ?  Who 
can  say?  Who  knows?  We  cannot  know  that  he  did  not  try 
to  stop  his  team,  and  that  he  did  not  look  as  soon  as  he  could, 
reasonably,  after  looking  would  be  of  any  use.  The  emergency 
is  too  great  and  the  danger  too  sudden  for  deliberation  ;  and,  for 
aught  we  know,  he  did  make  every  reasonable  effort  to  stop  his 
team  in  time.  His  culpable  negligence  under  such  circumstances 
must  be  clearly  shown,  to  defeat  this  action.  Does  it  clearly 
appear,  or  was  it  clearly  shown  by  the  evidence  we  have? 
We  think  not.  The  peculiar  circumstances  of  this  emergency 
were  too  much  shrouded  in  doubt  and  uncertainty  to  now  coolly 
sit  in  judgment  over  the  deeds  of  omission  or  commission  of  the 
unfortunate  driver  of  that  team,  and  determine  with  any  cer- 
tainty whether  he  did  too  little  or  too  much  within  such  narrow 
limits  of  time  and  space.  This  is  very  far  from  such  a  case  of 
clear  and  culpable  negligence  as  the  court,  as  a  matter  of  law, 
would  be  warranted  in  so  declaring ;  and  no  case  has  been  cited 
of  sufficient  analogy  in  its  facts  to  be  authority  for  so  holding. 
On  the  question  of  the  contributory  negligence  of  the  deceased 
in  such  a  case,  the  verdict  of  a  jury  ought  to  be  taken  as  con- 
clusive. "  If  the  inferences  to  be  drawn  from  the  testimony  are 
doubtful  or  uncertain,  the  question  of  negligence  is  for  the  jury." 
Seefeld  v.  Railway  Co.,  supra.  In  that  case  "  the  plaintiff  knew 
and  remembered  that  the  train  was  due  and  would  pass  the 
crossing  just  about  the  time  he  reached  it,"and  many  other  facts 
are  quite  different  from  the  facts  of  this  case.  The  circuit  court 
did  not  err  in  refusing  to  direct  a  verdict  for  the  defendant. 
On  the  question  whether  the  deceased  knew  that  this  train  was 
due  at  this  time,  the  evidence  is  not  by  any  means  clear  and 
satisfactory.  He  had  been  driving  a  team  about  there  for  a 
year,  and  perhaps  sometimes  over  this  crossing;  but  whether  he 
had  ever  noticed  the  trains  on  this  side  or  spur  track  sufficiently 
to  know  that  they  had  regular  times  in  the  morning  of  crossing 
this  private  way,  is  by  no  means  clear.  There  is  no  evidence 
that  he  did  know  this.  It  is  a  mere  inference,  at  best,  from 
very  remote  facts.  These  trains  were  not  regular ;  for  their  time 
of  passing  this  place  depended  upon  the  time  required  to  load 
or  unload  the  cars  before  they  were  run  back  over  this  crossing. 
It  might  be  8  o'clock,  or  later.  We  cannot,  therefore,  say,  as  a 
matter  of  law,  that  he  did  know  that  this  train  was  due  and 
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would  pass  this  crossing  at  that  time.  The  court  substantially 
instructed  the  jury  that,  if  they  believed  the  testimony  of  the 
witness  Martin, — that  he  told  the  deceased  that  the  cars  were 
coming,  and  that  he  replied  "  I  can  make  it,*' — they  must  find  for 
the  defendant.  That  instructioji  was  unquestionably  correct; 
for  it  would  establish  the  fact  that  the  deceased  knew  the  train 
was  near  by,  and  attempted  to  beat  it  over  the  crossing,  or  to 
pass  over  first,  and  take  his  chances.  The  jury  evidently  did 
not  believe  this  testimony.  The  question  here  is :  Were  they 
warranted  in  rejecting  it  ?  There  was  no  general  impeachment 
of  this  witness,  but  several  witnesses  who  were  present  on  and 
about  the  platform,  at  the  time,  and  would  have  seen  Martin 
had  he  been  there  to  say  this  to  the  deceased,  testified  that 
they  did  not  see  him,  and  that  they  remained  there  all  the 
time,  from  the  arrival  of  the  deceased,  to  his  death,  and  would 
have  been  likely  to  have  seen  him  had  he  been  there  as  he 
testified.  This  case  was  tried  in  the  city  where  the  jury  would 
be  likely  to  know  more  or  less  of  the  witnesses ;  and  they  heard 
Martin  and  the  other  witnesses  testify,  and  could  better  judge 
of  their  credibility  than  this  court  could  from  this  mere  record. 
The  credibility  of  witnesses  is  a  question  peculiarly  for  the  jury, 
and  scarcely  ever  for  the  court  in  jury  cases.  We  do  not  think 
we  would  be  justified  in  deciding,  as  a  matter  of  law,  that  the 
jury  were  bound  to  believe  the  testimony  of  Martin,  as  against 
the  other  testimony.  This  case  was  very  ably  and  thoroughly 
tried,  and  the  rulings  of  the  court  were  unusually  considerate, 
judicious,  and  correct,  and  the  record  is  free  from  error.  The 
judgment  of  the  circuit  court  is  affirmed. 

Accident  at  Crosftlng — Duty  of  Traveller. — Plaintiff,  who  desired  to  cross 
the  defendant's  track,  on  reaching  it.  found  that  the  main  track  was  ob- 
structed by  a  line  of  cars.  He  stopped  on  the  edge  of  a  side  track,  and 
looked  in  front  of  him  in  one  direction  for  the  approach  of  an  engine. 
He  remained  on  the  side  track  for  about  one  and  a  half  minutes,  when  he 
was  struck  by  the  pilot  of  an  eneine  coming  up  behind  at  the  rate  of  six 
or  eight  miles  an  hour.  No  bell  was  rung  or  whistle  blown.  The  jnry 
were  instructed  that  it  was  plaintiff's  duty  to  look  and  listen  for  approaching 
trains ;  and,  if  one  stops  so  near  a  railroad  track  as  to  be  struck  by  an  engine, 
without  looking  in  both  directions  and  listening,  and  is  injured,  he  cannot 
recover  although  the  person  in  charge  of  the  engine  may  have  been  negli- 
gent. It  was  held  that  the  case  having  been  submitted  to  the  jury  upon 
instructions  very  favorable  to  the  defendant,  the  defendant  could  not 
complain  of  a  verdict  for  the  plaintiff.  The  defendant  pleaded  that,  al- 
though the  statute  required  the  person  in  charge  of  a  train  to  ring  a  bell 
or  blow  a  whistle  continuously  for  a  distance  of  eighty  rods  from  any  cross- 
ing, the  fact  that  the  engineer  failed  to  do  so  did  not  amount  to  negligence 
in  the  present  case,  because  the  street  was  obstructed  by  a  standing  train  ; 
but  it  was  held  that  the  fact  of  the  obstruction  did  not  alter  the  duty  of 
the  company.  The  engineer  testified  that  he  did  not  see  the  plaintiff  on 
the  tracii ;  but  there  was  proof  that  there  was  nothing  in  front  of  the  engine 
to  obstruct  his  view  of  the  track.    It  was  held  that  the  engineer's  testi- 
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mony  was  not  sufficient  to  rebut  the  presumption  arising  from  the  circum- 
stances of  the  case.     Brown  v.  Griffin  (Tex.),  9  S.  W.  Rep.  546. 

Highway-crossing— Failure  to  Give  Statutory  Signals. — See,  an/e,  Omaha» 
N.  &.  B.  H.  R.  Co.  V.  O'Donnell,  346,  and  note,  349-351;  Atchison,  T.  &  S, 
F.  R.  Co.  V,  Town  send,  352. 

Same — Duty  to  Look  and  Listen. — See,  ante.  Hanks  v.  Boston  &  A.  R. 
Co.,  321,  and  note,  325-327. 

Same — Duty  as  to  Speed. — See  State  v.  Boston  &  M.  R.  Co.,  356,  and 
note,  362-363. 


Buchanan 

V. 

Chicago,  Milwaukee  and  St.  Paul  R.  Co, 

(Iowa  Supreme  Court,  October  8,  1888.) 

Negligence — Accident  at  Crossing — Flagman. — Plaintiff,  when  approach- 
ing a  railroad  track,  observed  that  a  freight  train  blocked  the  way  and 
stopped  about  half  a  block  from  the  track,  to  await  an  opportunity  to  pass. 
While  the  caboose  was  passing  over  the  crossing,  the  flagman  came  round 
it  and  signalled  to  the  plaintiff  to  drive  over.  The  plaintiff  drove  up  to 
the  crossing,  and  when  he  was  about  on  the  first  track,  the  flagman  called 
to  him  to  stop  and  moved  his  flag  up  close  in  front  of  the  horse.  The 
horse  became  frightened,  backed,  turned,  upset  the  buggy,  causing  injuries 
to  the  plaintiff,  and  the  horse  and  buggy.  The  reason  the  flagman  had 
given  the  signal  to  stop,  was  that  another  freight  train  was  approaching. 
Held,  that  under  the  evidence,  the  court  was  not  justified  in  instructing  a 
verdict  for  defendant,  on  the  ground  of  plaintiff's  contributory  negligence, 
in  that  he  should  have  seen  the  freight  train  approaching. 

Same — Flagman — Employment — Common  Crossing. — The  tracks  of  three 
railroads  were  laid  along  a  street  in  the  city  of  C.  The  street  was  inter- 
sected by  First,  Second,  and  Third  streets,  and  at  each  of  these  streets  a 
flagman  was  stationed.  Each  company  employed  and  paid  a  flagman  at 
one  of  the  crossings,  who  flagged  all  trains,  whether  upon  the  line  of  the 
company  employing  him,  or  upon  the  line  of  either  of  the  other  two  com- 
panies. Held,  that  the  company  employing  the  flagman  was  resp>onsible 
for  his  negligence,  although  such  negligence  happened  when  flagging  the 
trains  of  another  company. 

Appeal  from  District  Court,  Linn  County. 

This  is  an  action  to  recover  for  a  personal  injury,  and  for  dam- 
ages to  a  horse  and  buggy,  occasioned,  as  is  alleged,  by  the  neg- 
ligence of  a  flagman  at  a  street  crossing  of  the  track  of  the 
defendant's  railroad  and  the  tracks  of  the  Chicago  &  North- 
western R.  Co.  and  the  Burlington,  Cedar  Rapids  &  Northern 
R.  Co.  There  was  a  trial  by  jury.  At  the  close  of  the  intro- 
duction of  the  plaintiff  s  evidence  a  motion  was  made  by  de- 
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fendant'  counsel  to  direct  the  jury  to  return  a  verdict  for  the 
defendant.     The  motion  was  sustained.     The  plaintiff  appeals* 

Henry  Rickel  for  appellant. 

Mills  &  Keeler  for  appellee. 

ROTHROCK,  J. — I.  The  material  facts  in  the  case  are  in  sub- 
stance as  follows:  The  defendant,  and  the  Chicago  &  North- 
western R.  Co.,  and  the  Burlington,  Cedar  Rapids  &  Northern 
R.  Co.  all  have  railroad  tracks  on  Fourth  street,  in  -^ 

the  city  of  Cedar  Rapids.  The  street,  while  not  laid 
out  with  the  cardinal  points  of  the  compass,  may  for  the  purposes 
of  this  opinion  be  said  to  run  east  and  west.  On  the  west  side 
of  the  street  are  two  tracks  belonging  to  the  Northwestern  road  ; 
next  is  the  track  of  the  Burlington,  Cedar  Rapids  &  Northern 
road ;  and  on  the  east  side  of  the  street  is  the  track  of  the  road 
of  the  defendant,  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co. 
The  four  tracks  practically  occupy  all  of  that  part  of  the  street 
which  is  between  the  sidewalks  ;  that  is,  the  street  is  not  used 
to  any  extent  for  travel  and  traffic.  These  railroad  tracks  are 
used  by  all  the  trains  of  these  roads.  There  are  no  other  tracks 
upon  which  said  companies  run  trains  through  the  city.  Fourth 
street  is  crossed  at  right  angles  by  First,  Second,  Third,  and 
other  avenues.  Owing  to  the  great  number  of  trains  passing 
over  these  tracks,  it  became  necessary  some  years  ago  to  place 
flagmen  at  the  crossings  of  First,  Second,  and  Third  avenues,  in 
order  to  protect  travellers  upon  those  avenues  from  collisions 
with  trains.  The  Burlington,  Cedar  Rapids  &  Northern  Company 
employed  a  flagman  at  the  First-Avenue  crossing.  The  Chicaga 
&  Northwestern  Company  employed  one  at  the  Second-Avenue 
crossing,  and  the  defendant  employed  one  at  Third  avenue. 
The  evidence  shows  that  the  flagman  at  Third  Avenue  was  hired, 
his  name  carried  on  its  pay-roll,  and  he  was  paid,  by  the  defend- 
ant ;  and  that  he  was  placed  there  for  the  purpose  of  attending 
to  the  duty  of  flagman  at  that  crossing  for  all  the  trains  of  said 
companies.  In  May,  1886,  the  plaintiff's  wife  and  her  mother 
were  driving  a  single  horse  to  a  buggy  along  Third  avenue,  and 
approaching  Fourth  street  from  the  west.  The  plaintiff's  wife 
was  holding  the  reins,  and  driving  the  horse.  Before  reaching 
Fourth  street  the  plaintiff's  wife  observed  that  a  freight  train 
was  standing  on  one  of  the  railroad  tracks.  The  train  had  been 
opened  or  parted  to  allow  vehicles  to  cross,  and  it  closed  up  and 
was  coupled  together  and  moved  off.  The  horse  was  stopped 
about  half  a  block  away  from  Fourth  street,  to  await  an  op- 
portunity to  pass  over.  Before  the  caboose  at  the  end  of  the 
train  entirely  cleared  the  crossing,  the  flagman  came  round  the 
end  of  the  caboose,. and  signalled  to  the  plaintiff's  wife  to  drive 
over.     The  signal  was  made  with  a  flag.     The  horse  was  driven 
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up  to  the  crossing,  and,  when  he  was  about  to  the  first  track,  the 
flagman  called  to  the  driver  to  stop,  and  moved  his  flag  close  up 
in  front  of  the  horse.  The  horse  became  very  much  frightened, 
and  one  witness  testifies  that  the  flagman  seized  hold  of  the 
bridle.  A  freight  train  was  approaching  from  the  east  on  the 
ivest  track.  The  horse  backed,  and  turned  and  upset  the  buggy, 
and  ran  away,  injuring  the  driver  and  her  mother,  and  the  horse 
and  buggy.  The  plaintiff's  wife  assigned  to  him  her  claim  for 
the  personal  injury  to  her,  and  he  seeks  to  recover  damages  for 
that,  and  for  the  injuries  to  the  hofse  and  buggy. 

Several  objections  are  made  to  the  rulings  of  the  court  in  ex- 
cluding certain  evidence  offered  by  the  plaintiff.  These  ques- 
tions do  not  appear  to  us  to  demand  extended  consideration. 
Baiinnof  '^^^  plaintiff's  wife  stated  as  a  witness  that  the  flag- 
eonrtiAex-  man  moved  his  flag  for  her  to  come  on.  This  state- 
eiBdiaveri-  ment  was  stricken  out  on  motion  of  defendant.  The 
4enee.  objection  to   it  was  that  it  was  incompetent,  imma- 

terial, and  matter  of  opinion.  But  the  witness  was  immediately 
allowed  to  state  that  she  knew  the  signal  to  stop  and  go  on,  and 
that  the  flagman  gave  the  signal  to  go  on.  That  she  was  com- 
petent to  give  this  evidence  was  apparent  from  the  fact  that  she 
testified  that  she  had  been  in  the  habit  of  crossing  at  this  place 
«very  day,  and  sometimes  five  or  six  times  a  day.  She  also  tes- 
tified that  the  horse  was  "  very  much  afraid  of  the  cars  ever 
since,  and  runs  every  time  he  sees  one,"  and  that  she  cannot 
drive  the  horse  any  more,  and  that  she  never  had  difficulty 
in  driving  him  before.  Counsel  then  asked  her  whether  the 
horse  had  a  disposition  to  frighten  at  trains  before.  An  objec- 
tion to  this  question  was  sustained.  We  think  the  question  was 
proper,  but  the  court  may  have  been  of  opinion  that  the  witness 
had  already  answered  the  question  in  substance.  The  same 
may  be  said  of  objections  which  were  sustained  to  questions  by 
which  it  was  sought  to  show  that,  if  the  flagman  had  not  stopped 
the  horse  and  frightened  him,  there  would  have  been  ample  time 
to  have  passed  over  the  crossing  without  injury  from  the  ap- 
proaching train. 

2.  It  is  claimed  by  counsel  for  appellee  that  the  court  was  jus- 
tified in  instructing  the  ju^•y  to  find  for  the  defendant  upon  the 
»i  t  «■«>  ground  that  the  plaintiff's  wife  was  guilty  of  contrib- 
wif^  not  goUtT  utory  negligence.  We  do  not  think  this  position 
ofeoDtribii-  can  be  sustained.  The  ground  upon  which  the  claim 
«iice!**"'  '^  bcised  is  that  she  should  have  seen  the  approaching 
train,  and  stopped  the  horse  before  driving  him  upon 
the  track.  The  evidence  shows  that  she  and  her  mother  heard 
the  ringing  of  the  bell  upon  the  approaching  engine,  and  that 
her  mother  saw  the  train.  There  are  two  suflficient  answers  to 
this  position  of  counsel :  First.  There  was  evidence  which  should 
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have  been  submitted  to  the  jury,  to  the  effect  that,  if  the 
flagman  had  abided  by  his  first  signals  to  cross  over,  there  would 
have  been  no  injury.  Indeed,  the  jury  could  not  fairly  have 
found  that  there  was  not  ample  time  to  make  the  crossing  in 
safety  if  the  flagman  had  not  in  terfered,  and  frightened  the  horse. 
Second.  No  court  would  be  justified  in  holding  as  matter  of 
law  that  there  could  be  no  recovery  because  the  driver  did  not 
stop  before  reaching  the  track.  She  did  stop,  and  was  bidden  to 
go  on  ;  and,  while  she  would  not  have  been  justified  in  rushing 
into  a  place  of  obvious  danger,  yet  it  was  for  the  jury  to  de- 
termine whether  she  was  justifiable  in  relying  on  the  signal  to 
cross  over. 

3.  Counsel  for  appellant  contends  that  the  flagman  was  acting 
in  the  line  of  his  duty  in  giving  the  signal  to  cross  over,  and  in 
his  efforts  to  stop  the  horse  when  he  came  up  to  the 
crossing.  We  think  he  is  correct  in  this  claim,  and  fimt***— «■• 
we  do  not  understand  that  defendant's  counsel  dis-  S2*JU*IL 
putes  the  general  proposition  that,  if  the  flagman  was  ing. 
guilty  of  negligence  by  reason  of  which  the  injury 
occurred,  there  can  be  a  recovery  as  against  some  one.  But  it 
is  insisted  that,  as  the  approaching  train  was  a  Northwestern  train 
on  one  of  the  Northwestern  tracks,  the  flagman  was  not  perform- 
ing any  service  for-  the  defendant,  but  f ot  the  Northwestern  Co. 
In  other  words,  it  is  claimed  that,  if  there  was  actionable  negli- 
gence of  the  flagman  in  attending  to  his  duty  upon  the  approach 
of  a  train  upon  any  of  the  tracks,  the  right  of  action  is  main- 
tainable against  the  company  owning  the  track,  and  operating 
the  train  thereon.  Counsel  for  appellee  base  their  argument 
on  this  point  upon  the  following  propositions,  which  we  will 
state  in  their  own  language:  "(i)  That  at  the  time  and  place 
of  the  accident  the  flagman  was  engaged  in  performing  services 
and  duties  for  the  Chicago  &  Northwestern  R.  Co.  alone, 
in  which  this  defendant  had  no  interest,  and  over  which  it 
had  no  control.  (2)  That  in  performing  such  duties  and  ser- 
vices, the  flagman  was  then  acting  under  the  immediate  and  ex- 
clusive direction  and  control  of  the  Chicago  &  Northwestern 
Co.,  who  alone  were  responsible  for  his  acts.  He  was  their 
servant  ad  hoc,  (3)  That  the  service  and  duty  to  be  performed 
by  the  flagman  for  the  several  railway  companies  was  not  one  in 
which  they  were  jointly  interested,  but  was  separate  and  distinct 
for  each  company.  Defendant  had  no  interest  in  or  control 
over  the  tracks  or  trains  of  the  Chicago  &  Northwestern  R 
Co.,  or  the  Bagging  for  that  road."  We  do  not  under- 
stand counsel  for  appellant  to  combat  these  general  propositions> 
but  he  claims  that  the  evidence  does  not  sustain  them.  As  we 
have  said,  each  of  the  three  railroad  companies  employed  a  flag- 
man,— one  at  First,  one  at  Second,  and  one  at  Third  avenue, — 
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and  each  flag-man  performed  the  duty  pertaining  to  his  employ- 
ment for  all  the  trains  on  all  the  roads.  The  only  witness  who 
testified  upon  this  question  was  the  flagman,  by  whose  alleged 
negligence  the  accident  occurred.  He  was  paid  in  full  by  the 
defendant  company,  and  there  is  no  evidence  that  any  part  of 
his  wages  were  paid  by  either  of  the  other  companies.  Upon 
the  face  of  the  record,  as  presented  in  the  pleadings  and  evi- 
dence, the  fair  presumption  would  be  that  each  of  the  companies 
paid  the  flagman  whom  it  employed.  The  service  does  not  ap- 
pear to  have  been  greater,  nor  more  difficult,  or  to  have  required 
a  man  commanding  higher  wages,  at  one  crossing  than  another. 
The  flagman  did  not  claim  that  he  had  any  separate  contract 
with  each  company.  It  is  true,  he  persisted  in  stating  as  a  wit- 
ness, that  at  the  time  of  the  accident  he  was  in  the  service  of  the 
Northwestern  Company,  and  that,  when  a  train  approached  upon 
the  track  of  any  of  the  roads,  he  flagged  that  train  for  that  com- 
pany ;  and  that  "  lots  of  times  "  he  talked  with  the  agents  of  the 
Northwestern  and  Burlington,  Cedar  Rapids  &  Northwes- 
tern Cos.  about  flagging  their  trains.  All  the  testimony  he 
gave  upon  this  point  was  in  the  nature  of  an  argument.  He 
gave  no  facts  tending  to  show  any  employment  by  any  one  ex- 
cept that  he  was  sent  there  by  the  defendant  to  do  his  work  at 
that  crossing,  for  whigh  the  defendant  paid  him ;  and  his  em- 
ployment was  to  flag  the  crossing,  no  matter  whose  trains,  nor 
upon  what  roads  they  were  run.  The  idea  that  he  was  under  the 
employment  of  one  company  for  five  minutes,  and  then  another 
for  a  few  minutes,  and  another  for  a  short  time,  and  that  he 
changed  his  employers  with  the  facility  with  which  the 
kaleidoscope  exhibits  an  array  of  colors,  involves  an  ab- 
surdity. It  can  only  be  accepted  upon  the  theory  that  one 
of  these  companies  had  one  set  of  signals  for  flagmen,  and 
the  other  a  different  kind,  and  that  one  required  the  signal  to 
be  given  when  another  did  not,  and  thus  make  their  flag  service 
not  only  the  ridicule  of  the  public,  but  a  system  of  deception,  to 
the  great  peril  of  the  most  prudent  and  careful  drivers.  As  far 
as  this  record  shows,  the  defendant  was  the  proper  party.  The 
property  in  the  different  tracks  and  the  owners  of  the  trains  do 
not  enter  into  the  question,  so  far  as  it  appears  in  the  evidence. 
There  was  evidence  proper  to  be  submitted  to  the  jury  that  each 
of  these  companies  were  responsible  for  the  flag  service  at  the 
crossing  where  it  employed,  placed,  and  paid  a  flagman ;  and 
that  they  could  not  contract  with  the  other  in  that  manner  can- 
not be  questioned.  And  when  the  defendant  thus  undertook  to 
guard  and  flag  the  crossing  at  Third  avenue,  it  is,  to  say  the 
least,  primarily  liable  to  the  travelling  public  for  the  proper  per- 
formance of  that  duty.  We  do  not  deem  it  necessary  to  cite  au- 
thority in  support  of  this  proposition.    As  supporting  it,  how- 
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ever,  see  Kellogg  v,  Payne,  21  lowc^,  575.  It  will  be  understood 
that  we  are  determining  the  question  of  the  alleged  negligence  of 
a  flagman,  and  not  the  negligence  of  employees  operating  a  train 
on  one  of  the  tracks  in  said  street.     Reversed. 

Contributory  Negligence— Action  at  Crossing — Horses  Talcing  Fright. — 
A  person  who  undertakes  to  drive  a  team  of  horses,  attached  to  a  w^on» 
across  a  railroad  crossing  immediately  in  front  of  an  engine  that  had  tem- 
porarily stopped  on  the  crossing,  making  the  usual  noises  by  the  escaping 
steam,  and  who  knows  and  appreciates  the  danger,  cannot  recover  for  in- 
juries inflicted  by  the  frightened  team.  Union  Pacific  R.  Co.  v, 
Hutchinson  (Kan.),  18  Pac.  Rep.  705. 

Same — Unavoidable  Accident. — A  freight  train  broke  in  two,  and  the 
engineer,  when  he  discovered  it,^ve  the  signal  "down  brakes"  to  the  rear 
portion.  Plaintiff's  team  was  frightened  by  the  unusual  noise,  and  ran  be- 
tween the  two  sections,  and  was  killed.  There  was  no  evidence  that  the 
train  broke  by  the  fault  of  the  defendant,  or  its  servants,  nor  was  there  evi>- 
dence  of  any  negligence  in  discovering  the  break  or  slopping  the  rear  sec- 
tion. -  It  was  held  that  the  killing  of  the  team  was  an  unavoidable  acci- 
dent for  which  no  recovery  could  be  had.  Buster  v,  Humphreys,  34  Fed. 
Rep.  507. 

Same — Province  of  Jury. — The  evidence  tended  to  show  that  the  noise  of 
a  certain  whistle  from  a  locomotive  engine  was  of  an  unusual  character, 
and  that  plaintiff  s  horse  was  frightened  by  it;  it  was  held  that  whether  the 
sounding  of  the  whistle  was  reasonably  necessary  and  whether  the  defend- 
ant exercised  reasonable  care  to  prevent  injury  were  questions  for  the 
jury.    Walker  v,  Boston  &  Maine  R.  Co.,  13  Atl.  Rep.  649. 

Frightening  Horses  at  Crossing.— See,  ante,  Cleveland,  C.  C  &  I  R.  Co.z'. 
Wynant,  328,  and  note,  333. 
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Pinchin. 

(112  Ind,  592.) 

Highway-crossing — Personal  Injuries —Contributory  Negligence. —  If  a 
person  knows  that  a  train  of  freight  cars  is  stopping  tem]X)rarily  at  a  way 
station,  on  its  way  to  its  destination,  and  if  he,  for  the  purpose  of  crossing 
the  track  at  a  public  highway,  attempts  to  pass  between  the  cars  upon  the 
draw-bars,  he  is,  as  matter  of  law,  guilty  of  contributory  neglig^ence,  which 
will  preclude  a  recovery  for  personal  injuries  sustained  while  so  doing, 
even  though  directed  to  so  pass,  by  a  brakeman. 

Same— Special  Findings. — If,  in  an  action  to  recover  damages  for  per- 
sonal injuries,  the  jury  find  a  fact  in  favor  of  the  defendant  which,  as  a 
matter  of  law,  will  preclude  the  plaintiff's  recovery,  judgment  must  be  en- 
tered for  the  defendant,  notwithstanding  a  general  verdict  for  the  plaintiff. 

Appeal  from  Circuit  Court,  De  Kalb  County. 

Action  to   recover  damages  for  personal  injuries.     The  de- 
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fendant  appeals  from  a  judgment  for  the  plaintiff.  The  opinion 
states  the  case. 

y.  /.  Best,  /as.  A.  S.  Mitchell,  Ashley  Pond,  and  O.  G,  Getze- 
danner  for  appellant. 

J  as,  E,  Rose  and  A.  A.  Chapin  for  appellee. 

Elliott,  J.— The  facts  found  by  the  jury,  in  answer  to  inter- 
rogations, are  substantially  these :  The  appellee  was  injured 
FMtA.  while  attempting  to  pass  between  two  coal-cars  form- 

ing part  of  a  train  standing  across  a  street  in  the  town 
of  Butler.  He  knew  that  the  train  was  a  through  freight,  bound 
west,  and  on  approaching  the  train  he  stopped  to  the  south  of 
it  five  or  six  feet,  and  stood  there  from  five  to  eight  minutes 
before  he  attempted  to  pass  between  the  cars.  He  did  not 
know  that  an  engine  was  attached  to  the  train ;  but  he  did  not 
go  towards  the  head  of  the  train  to  see  whether  there  was  an 
engine  attached.  When  the  appellee  got  up  between  the  cars, 
he  stood  on  the  draw-bars,  and  at  the  time  he  was  injured  "had 
his  hands  bracing  himself  between  the  cars."  At  the  time  he 
attempted  to  pass  between  the  cars,  he  had  an  open  pocket-knife 
and  a  cane  in  his  hands,  and  was  whittling  a  stick.  The  knife 
and  stick  were  laid  on  the  end  of  one  of  the  cars  when  he  got 
upon  them.  In  his  effort  to  pass  between  the  cars,  he  raised  his 
foot  and  "  put  or  got  it  on  the  end  of  the  draw-bars  on  which  he 
had  been  standing."  After  he  got  up  between  the  cars  he  picked 
up  his  knife,  shut  it  up,  and  put  it  in  his  pocket.  The  cars 
were  moving  fast  enough  for  him  "  to  have  noticed  that  the 
train  was  in  motion,  had  he  been  giving  attention  to  the  move- 
ment." No  notice  was  given  by  him  of  his  intention  to  pass 
through  the  train  to  any  of  the  trainmen,  and  none  of  them 
knew  that  he  was  going  to  make  the  attempt.  A  man  could,  by 
looking,  have  seen  the  engine  of  the  train.  The  appellee  knew, 
before  he  attempted  to  cross,  that  the  train  had  broken  in  two. 
He  would  not  have  made  the  attempt  "  except  for  what  a  man 
he  took  to  be  a  brakeman  told  him." 

There  are  cases  where  the  court  must,  as  a  matter  of  law,  de- 
clare that  an  act  constitutes  negligence.  Where  the  facts  are 
undisputed,  and  lead  to  but  one  inference,  the  ques- 
NeffiiireDe«  of  tion  whether  there  was  or  was  not  negligence  is  a 
plmiiiviMr  question  of  law.  Railroad  Co.  v.  Spencer,  98  Ind. 
twMBCAn.  186.  This  is  such  a  case.  It  must  be  aiOirmed,  as 
matter  of  law,  on  the  facts  exhibited  in  the  answers 
of  the  jury,  that  the  appellee  was  guilty  of  negligence  in  at- 
tempting to  pass  between  the  cars,  and  in  the  manner  in  which 
he  took  to  carry  out  the  attempt.  He  knew  the  train  was  not 
to  remain  in  the  town,  but  was  there  on  its  trip  westward,  and 
he  knew  that  it  had  broken  in  two ;  so  that,  even  if  he  was  not 
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negligent  in  making  the  attempt  to  cross,  he  was  negligent  in 
the  manner  in  which  he  conducted  himself  in  making  his  way 
between  the  cars.  If  it  were  conceded  that  he  was  without 
fault  in  endeavoring  to  pass  through  the  train,  still  it  must  be 
held  that  he  was  negligent  in  not  exercising  a  higher  degree  of 
care  in  effecting  what  no  reasonable  man  could  avoid  knowing 
was  a  dangerous  passage  between  the  cars.  He  was  burdened 
with  things  that  interfered  with  his  safely  clambering  through 
the  train ;  he  made  no  haste,  but  laid  the  things  he  had  in  his 
hands  on  the  end  of  one  of  the  cars,  and,  before  leaving  his  dan- 
gerous position,  picked  them  up  and  put  one  of  them  in  his 
pocket.  This  was  not  such  care  as  was  required,  even  had  he 
been  crossing  with  permission  of  the  railroad  company,  and 
without  fault.  It  by  no  means  follows  that  because  a  man  may 
do  an  act  that  he  may  do  it  carelessly. 

But  we  need  not  place  our  decision  upon  the  ground  that  the 
manner  in  which  the  appellee  attempted  to  cross  between  the 
cars  made  him  guilty  of  contributory  negligence,  for  he  was  guilty 
of  negligence  in  making  the  attempt.  There  was  therefore 
negligence  in  entering  upon  the  act,  as  well  as  in  the  manner  of 
performing  it.  A  person  who  has  knowledge  that  a  train  of 
cars  is  stopping  temporarily  at  a  way  station,  on  its  way  to  its 
destination,  has  no  right  to  assume  the  risk  of  passing  between 
the  cars.  It  is  a  danger  so  immediate  and  so  great  that  he  must 
not  incur  it.  Owenz/.  Railroad  Co.,  35  N.  Y.  518;  Railroad  Co. 
V.  Copeland,  61  Ala.  376;  Stillson  t/.  Railroad  Co.,  67  Mo.  671  ; 
Lewis  V,  Railroad  Co.,  38  Md.  588  ;  Holden  v.  Railroad  Co.,  30 
U.  C.  C.  P.  39.  It  will  not  avail  the  plaintiff  that  he  was  not 
fully  aware  of  his  danger ;  for  a  plaintiff  is  bound  to  know  the 
extent  of  the  danger  in  cases  like  this,  where  the  circumstances 
are  known  to  him,  or  the  hazard  is  apparent  to  a  reasonably 
prudent  man.  Railroad  Co.  v.  Henderson,  43  Pa.  St.  449 ;  Rail- 
road Co.  V.  Kendrick,  40  Miss.  374.  A  man  must  use  his  senses, 
and  is  not  excused,  where  he  fails  to  discover  the  danger,  if  he 
has  made  no  attempt  to  employ  the  faculties  nature  has  given 
him.  2  Wood  R.  Law,  13 19,  note  2;  Railway  Co.  v.  Goddard, 
25  Ind.  200.  One  who  attempts  to  cross  between  the  cars  of  a 
train  which  he  knows,  or  might  know  by  using  his  natural  facul- 
ties, is  likely  to  move  at  any  moment,  is  guilty  of  negligence. 
But  here  the  case  is  stronger,  because  the  fact  is  that  the  ap- 
pellee might  have  known,  by  observation  or  "  by  feeling,"  that 
the  train  was  actually  in  motion  when  he  attempted  "  to  get 
down." 

The  fact  that  a  plaintiff  has  knowledge  of  a  danger  that  he 
will  encounter  if  he  pursues  his  way,  does  not  always  necessarily 
preclude  a  recovery,  but  it  is  in  every  case  an  important  factor, 
85  A.  &  E.  R.  R.  Cas.— 35 
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Railway  Co.  7/.  Brannagan,  75  Ind.  490 ;  s.  c,  5  Am.  &  Eng.  R. 
R.  Cas.  636,  and  cases  cited ;  City  v.  Breen,  77  Ind.  29 ;  Mur- 
phy V.  City,  83  Ind,  76 ;  Wilson  v,  Trafalgar,  etc.,  Co.,  lb.  326; 
Henry,  etc.,  Co.  v.  Jackson,  86  Ind.  iii  ;  Nave  v.  Flack,  90 
•Ind.  205  ;  Town  v.  Hetrick,  lb.  545  ;  Board  v,  Dombke,  94  Ind. 
72  ;  City  V.  Hardy,  98  Ind.  577;  City  z/.  Cook,  99  Ind.  10;  City 
Vf  Bitner,  100  Ind.  396;  Beach  Neg.  40-258.  But  the  fact  that 
the  danger  is  known,  or  might  be  known  by  the  exercise  of  the 
natural  faculties,  will  preclude  a  recovery  where  it  is  immediate 
and  of  such  a  character  as  to  impose,  upon  one  who  undertakes 
to  pass  the  danger,  a  hazard  that  a  prudent  man  would  not  in- 
cur. A  man  has  no  right  to  cast  himself  upon  a  known  danger 
where  the  act  subjects  him  to  great  peril.  If  there  is  a  risk, 
apparent  or  known,  that  will  probably  result  in  injury,  he  must 
not  encounter  it.  Railway  Co.  v.  Brannagan,  supra.  It  is  to  be 
determined,  from  the  facts  of  the  case,  whether  the  known  dan- 
ger is  likely  to  subject  the  plaintiff  to  injury ;  and  if  it  is,  then 
he  must  be  held  guilty  of  negligence  in  encountering  it. 

While,  therefore,  it  cannot  be  held  that  one  who  does  not  go 
out  of  his  way  to  avoid  a  known  danger  is  not  always  guilty  of 
contributory  negligence,  yet  it  must  be  held  that  he  is  guilty  of 
negligence  where  he  attempts  to  pass  the  danger,  where  there 
is  such  a  probability  of  injury  as  would  deter  a  reasonable  man 
from  assuming  the  risk  of  passing  it.  If  the  risk  is  great,  or  is 
such  as  a  prudent  person  would  not  assume,  then  the  person 
who  does  assume  it  is  guilty  of  such  contributory  negligence  as 
will  preclude  a  recovery.  Town  of  Gosport  v.  Evans,  ante^  256 
(October  13,  1887).  I^  this  case  the  risk  of  passing  between  a 
train  of  cars  likely  to  get  under  way  at  any  moment  was  such 
as  no  one  could  assume  without  being  guilty  of  negligence. 
This  is  one  of  the  cases  where  it  must  be  declared,  as  matter  of 
law,  that  the  risk  is  so  great  that  no  one  who  has  a  knowledge 
of  the  danger  has  a  ^'ight  to  assume  it. 

The  direction  of  a  brakeman  to  a  person,  to  pass  through  a 

train  standing  on  a  highway,  will  not  justify  him  in 

Sftme— Direc-    attempting  to  pass  between  the  cars  where  the  dan- 

tion  of  brake-     .        ,    ^.       ^^      ^^  •      ^.i.  r  u    j* 

MM.  IS  obvious.     Even  in  the  case  of  passengers,  obedi- 

ence to  the  directions  of  the  conductor  will  not  avail 
the  passenger  if  the  danger  of  obedience  is  plainly  apparent. 
In  that  class  of  cases,  as  is  well  known,  the  passenger  has  much 
greater  claims  to  protection  than  a  traveller  along  a  highway, 
and  yet  the  overwhelming  weight  of  authority  is  that  the  pas- 
senger cannot  rely  upon  the  conductor's  directions  where  they 
would  lead  him  into  danger  plainly  open  to  observation.  In 
the  case  of  Cincinnati,  etc.,  Co.  v.  Carper,  antey  122  (October 
1 1,  1887),  the  authorities  on  this  subject  are  collected ;  and  it  is 
unnecessary  for  us  to  again  consider  them. 
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One  important  fact  found  in  favor  of  a  defendant  may  some- 
times entitle  him  to  a  judgment  on  the  answers  of 
the  jury  to  special  interrogatories.     It  is   apparent,  f^  *  ***' 
therefore,  that  a  defendant  may  obtain  a  judgment 
with  less  difficulty  than  a  plaintiff  who  has  the  burden  of  proof. 
Rice  V.  City  of  Evansville,  io8  Ind.  7,  and    58  Am.  Rep.  22. 
In  the  present  case  these  answers  find,  in  favor  of  the  defend- 
ant, the  important  facts  that  the  plaintiff  attempted  to  pass 
through  the  cars  of  a  train  which  he  knew  might  move  in  an 
instant  after  he  got  upon  them,  and  that  in  the  attempt  he  did 
not  use  due  care.     The  question  was  presented,  in  a  case  very 
like  the  present  in  principle,  upon  answers  to  interrogatories, 
and  it  was  held  that  the  defendant  was  entifled  to  judgment  on 
the  answers.     Thompson  v.  Railroad  Co.,  54  Ind.  197. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  enter  judgment  for  the  appellant  on  the  answers  to  interrog- 
atories. 

Mitchell,  J.,  did  not  take  part  in  the  decision  of  this  cause. 

Injury  Caused  by  Passing  Between  Stationary  Carst  —  See  Nichols  v. 
Washington,  etc.,  R.  Co.  (Va.),  32  Am.  &  Eng.  R.  R  Cas.  27. 


Dahlstrom 
St.  Louis,  Iron  Mountain  and  Southern  R.  Co. 

{Missouri  Supreme  Court,  June  18,  1888.) 

Highway  Crossings — Obstruction — Personal  Injuries — Trespass^ — If  a 
person  who  finds  a  highway  crossing  obstructed  by  a  standing  train  pro- 
ceeds along  the  track  to  a  point  at  a  distance  of  about  one  hundred  feet 
from  the  crossing  where  an  opening  has  been  made  in  the  train,  and  there 
attempts  to  cross  the  track,  he  is,  in  the  absence  of  testimony  to  show  that 
such  opening  was  made  for  pedestrians  to  pass,  or  that  it  had  ever  been 
used  for  that  purpose,  a  trespasser  upon  the  track  to  whom  the  railroad 
company  owes  no  duty  except  to  avoid  injuring  him,  if  it  could  do  so  by 
the  exercise  of  ordinary  care  after  discovering  his  peril,  or  if  it  could  by 
the  exercise  of  ordinary  care  have  discovered  his  peril  in  time  to  avoid 
injury. 

Same — Instructions — Questions  in  Issue.— When  such  circumstances  are 
revealed  by  the  petition,  it  is  error  for  the  court  to  instruct  the  jury  that 
plaintiff  can  recover,  if  injured  by  defendant's  negligence  at  a  place  where 
the  public  are  accustomed  to  cross  the  track  while  the  plaintiff  himself 
was  in  the  exercise  of  ordinary  care  and  prudence,  such  question  not  being 
put  in  issue  by  the  pleadings. 
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Same — Trespasser — Duty  of  Company — Instruction! — In  an  action  to  re- 
cover damages  for  injuries  to  a  person  who  trespassed  upon  defendant's 
track,  an  instruction  that  although  the  tres]>asser  was  run  over  and  injured, 
"  the  company  will  be  responsible  if  its  employees  could  have  avoided  the 
accident  by  the  exercise  of  reasonable  and  ordinary  care  and  watchful- 
ness," is  erroneous,  in  so  far  as  it  is  not  qualified  by  an  addition  to  the  fol- 
lowing effect,  "after  discovering  the  danger  or  peril  of  the  injured  person 
on  the  track  at  the  time,  or  if  by  the  exercise  of  ordinary  diligence  his 
peril  could  have  been  discovered  in  time  to  have  avoided  injuring  him." 

Appeal  from  St.  Louis  Circuit  Court. 

Action  by  John  F.  Dahlstrom  against  St.  Louis,  Iron  Moun- 
tain &  Southern  R.  Co.  to  recover  damages  for  personal  injuries 
sustained  through  the  alleged  negligence  of  defendant's  servants. 
The  defendant  appeals  from  a  judgment  for  the  plaintiff.  The 
court,  among  other  instructions,  gave  the  following :  "  (3.)  If 
the  jury  believes  from  the  evidence  that  the  injury  to  plaintiff 
was  caused  by  the  negligence  of  defendant's  servants,  as  charged 
in  the  declaration,  and  without  any  greater  want  of  care  on  the 
part  of  plaintiff  than  was  reasonably  to  be  expected  from  a  per- 
son of  ordinary  care  and  prudence  in  the  situation  in  which  he 
found  himself  place4,  then  the  plaintiff  is  entitled  to  recover, 
and  the  verdict  should  be  in  his  favor."  The  opinion  states  the 
facts  and  the  other  instructions  excepted  to. 

Bennett  Pike  for  appellant. 

Pattison  &  Crane  for  appellee. 

• 

Norton.  C.J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  occasioned  by  the  negligent 
^^^  and  careless  management  of  defendant's  engines  and 

cars,  in  which  plaintiff  had  judgment,  from  which  de- 
fendant has  appealed.  It  is  alleged  in  the  petition  that  plaintiff,. 
"  while  in  the  act  of  crossing  Main  street,  near  Chouteau  avenue,, 
in  the  city  of  St.  Louis,  was  run  over  and  injured  by  defendant's 
engine  and  cars,  through  or  on  account  of  defendant  negligently 
and  carelessly  managing  said  engine  and  cars,  both  by  running 
at  a  greater  rate  of  speed  than  was  justifiable,  by  not  having  an 
employee  on  the  ends  of  the  train  to  warn  pedestrians  and  keep 
a  lookout,  by  not  giving  any  warning  of  the  approach  of  said 
engine  and  cars  by  sounding  a  bell  or  whistle,  or  otherwise,  by 
obstructing  the  regular  crossing  for  a  great  length  of  time,  there- 
by compelling  pedestrians  to  walk  through  and  among  moving 
and  standing  trains,  and  by  not  providing  adequate  means  for 
the  safe  passage  of  pedestrians  across  a  necessary  and  dangerous 
crossing."  Plaintiff  is  the  only  witness  who  testified  in  regard 
to  the  way  in  which  he  was  injured,  and  his  evidence  is  to  the 
following  effect :  That  on  the  day  he  was  injured  he  was  going 
down  Chouteau  avenue  to  the  levee,  and  that  when  he  came  to 
Main  street  where  it  crosses  said  avenue,  the  way  was  blocked 
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with  cars  standing  across  it ;  that  he  turned  south,  and  went 
about  lOO  yards  down  Main  street,  and,  discovering  an  opening 
between  the  cars. — 20  feet  wide  as  stated  in  his  examination  in 
chief,  and  50  feet  wide  as  stated  in  his  cross-examination, — that 
he  undertook  to  cross  Main  street  through  said  opening,  and  was 
struck  and  injured  while  doing  so ;  that  he  kept  a  lookout,  but 
heard  no  noise  before  he  was  struck  and  run  over.  There  is  noth- 
ing whatever  in  his  evidence  tending  to  show  that  the  opening 
through  which  he  attempted  to  go  was  either  made  by  defendant 
for*pedestrians  to  pass  through,  or  that  it  was  or  ever  had  been 
used  by  pedestrians  for  that  purpose,  and  in  so  using  it  plaintiff 
was  a  trespasser  on  defendant's  track,  and  defendant  owed  him 
no  duty  except  not  to  injure  him,  if  after  discovering  his  peril 
it  could,  by  the  exercise  of  ordinary  care,  have  avoided  injuring 
him,  or  could  by  the  exercise  of  ordinary  care  have  discovered 
his  peril  in  time  to  have  avoided  injuring  him.  It  is  held  in  the 
case  of  Stillson  v.  Railroad  Co.,  6y  Mo.  671,  that  where  a  street 
crossing  is  obstructed  by  a  train  of  cars,  and  there  is  an  opening 
in  the  train  at  a  place  some  distance  from  the  crossing,  a  person 
who  attempts  to  pass  through  said  opening  does  so  at  his  peril, 
and  that  those  in  charge  of  the  train  are  not  required  to  ring  the 
bell  or  sound  the  whistle,  as  this  is  only  required  in  ,  _  ^, 
approachmg  a  crossmg.  The  followmg  instructions 
were  given  over  defendant's  objections:  "If  the  jury  believe, 
from  the  evidence,  that  the  injury  to  plaintiff  occurred  at  a  place 
where  the  public  were  accustomed  to  crossing  the  track  of  de- 
fendant ;  that  plaintiff,  while  crossing  the  track,  exercised  or- 
dinary care  and  prudence  ;  and  that,  by  reason  of  the  want  of 
proper  and  reasonable  care  on  the  part  of  the  agents  or  servants 
of  defendant  in  the  management  of  the  locomotive  or  cars, 
plaintiff  was  run  over  and  injured,  they  will  render  a  verdict  in 
favor  of  plaintiff."  (2)  "  The  jury  are  instructed  that,  although 
a  person  may  be  improperly  or  unlawfully  upon  a  railroad  track, 
that  alone  will  not  discharge  the  company  or  its  employees  from 
the  observance  of  reasonable  care ;  and,  if  such  person  is  run 
over  by  the  train  and  killed  or  injured,  the  company  will  be  re- 
sponsible if  its  employees  could  have  avoided  the  accident  by 
the  exercise  of  reasonable  and  ordinary  care  and  watchfulness." 
The  first  instruction  given  is  clearly  erroneous,  in  this :  that 
it  submits  to  the  jury  a  question  not  made  by  the  petition,  viz., 
that  the  injury  to  plaintiff  occurred  at  a  place  where  puggia^ 
the  public  were  accustomed  Xo  cross  the  track  of  de-  thronfrh  open, 
fendant.  The  petition  only  charges  that  the  place  !jj*  ■•*  ** 
of  injury  was  near  the  regular  crossing,  and  the  evi-  *  ''*'* 
dence  of  plaintiff  shows  that  the  place  where  he  attempted  to 
cross  the  tracks  of  defendant  was  a  hundred  feet  south  of  the 
street  crossing  at  a  temporary  opening  made  in  the  train  of  cars 
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standing  on  the  track.  And,  besides  this,  there  is  not  a  particle 
of  evidence  in  the  record  that  the  public  was  accustomed  ta 
cross  the  tracks  of  defendant  where  plaintiff  attempted  to  cross. 
The  instruction  is  also  faulty  in  not  confining  the  jury  to  the 
negligence  alleged  in  the  petition. 

The  second  instruction  is  erroneous  in  not  being  qualified  by 
the  addition  of  the  following:  "after discovering  the 
PMMPfc*"*"  danger  or  peril  of  the  injured  person  on  the  track  at 
the  time,  or  if,  by  the  exercise  of  ordinary  diligence, 
his  peril  could  have  been  discovered  in  time  to  have  avoided  in- 
juring him/' 

The  third  instruction  given  for  plaintiff  is  also  erroneous.  It 
in  effect  told  the  jury  to  find  for  plaintiff  if  they  found  that  the 
injury  to  plaintiff  was  caused  by  the  negligence  of  defendant's 
servants,  as  charged  in  the  petition,  and  that  the  plaintiff  was 
not  any  more  negligent  at  the  time  than  a  person  of  ordinary 
prudence  and  care  would  have  been  in  a  similar  condition.  For 
the  errors  noted  the  judgment  is  reversed,  and  cause  remanded. 

All  concur,  except  Ray,  J.,  absent. 

Passing  Through  Train  Standing  Across  Highway^ — Se^^ante,  Lake  Shore 
&  M.  S.  R.  Co.  V.  Pinch  in,  383,  note,  p.  387. 


Erwin 

V. 

St.  Louis,  Iron  Mountain  and  Southern  R.  Co. 

{Missouri  Supreme  Court,  November  12,  i883.) 

Highway  Crossing— Negligent  Killing— Infant — Contributory  Negligence — 
Instructions^ — In  an  action  to  recover  damages  for  negligently  killing  the 
plaintilf's  son,  a  boy  about  eleven  years  of  age,  an  instruction  to  the 
jury  that  in  determining  the  case  they  must  consider  the  age  of  the  boy» 
and  the  fact  that  he  did  not  have  the  discretion  of  an  adult  person,  is 
erroneous,  in  so  far  as  it  does  not  direct  the  jury  to  consider  how  the  de- 
ceased used  his  discretion,  and  is  misleading  in  so  far  as  the  jury  might 
infer  from  it  that  a  boy  of  eleven  years  of  age,  not  having  the  discretion  of 
an  adult  person,  could  not  be  guilty  of  contributory  negligence. 

Same — Duty  of  Company — Instruction. — In  an  action  to  recover  damages 
for  negligently  killing  plaintiff's  son,  it  appeared  that  the  deceased  and  an* 
other  boy  came  down  hill  upon  a  sled ;  that  before  reaching  the  railroad 
crossing  the  deceased's  companion  saw  the  train  and  threw  himself  upon 
the  c;round,  but  the  deceased  continued  on  the  sled  until  it  r^eached  the 
track,  where  he  was  run  over  and  killed.  The  accident  happened  at  a 
public  crossing.    The  defendant  requested  an  instruction  that  unless  the 
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employees  in  charge  of  the  train  failed  to  make  use  of  the  means  and  ap- 
pliances in  their  power  to  prevent  an  accident,  after  they  became  aware 
of  the  danger  deceased  was  in,  or  of  the  fact  that  he  was  riding  down 
hill  on  a  sled,  the  findins^  should  be  for  defendant.  Held^  that  such  in- 
struction was  properly  remsed,  being  only  applicable  where  the  person  in- 
jured was  a  tres]>asser  upon  the  track  and  not  to  circumstances  such  as 
the  present,  where  both  the  public  and  the  company  have  a  right  to  the 
use  of  the  street.  • 

Appeal  from  St.  Louis  Circuit  Court. 

Action  by  Caroline  Erwin  against  St  Louis  Iron  Mountain 
&  Southern  R.  Co.  to  recover  damages  for  negligently  killing 
plaintiflF*s  son.  The  defendant  appeals  from  a  judgment  for  the 
plaintiff.     The  opinion  states  the  case. 

Bennett  Pike  for  appellant. 

Henry  Boemler  for  respondent. 

Black,  J. — ^A  train  of  the  defendant's  cars,  consisting  of  a 
locomotive  and  three  freight  cars,  run  over  and  killed  the  plain- 
tiff's son,  a  lad  between  eleven  and  twelve  years  of 
age,  in  the  corporate  limits  of  the  city  of  St  Louis.  ^ 

This  is  a  suit  by  the  mother,  the  father  being  dead,  to  recover 
the  statutory  penalty  of  $5000.  The  cause  of  action  stated  in 
the  petition  is  the  negligent  violation  of  ordinance  No.  10,305, 
in  this :  that  the  train  was  moving  at  a  greater  rate  of.  speed 
than  six  miles  per  hour ;  that  the  bell  on  the  engine  was  not 
sounded ;  and  that,  though  the  train  was  backing,  no  man  was 
stationed  on  the  car  at  the  end  of  the  train  furthest  from  the 
engine,  to  give  danger  signals.  The  defendant  has  a  track  run- 
ning north  and  south  on  and  along  Front  street,  or  the  levee,  as 
variously  called  in  the  record.  Locust  street  runs  east  and  west, 
and  on  this  street,  from  Main  street  to  the  levee,  a  distance  of 
about  250  feet,  there  is  a  steep  down  grade.  At  the  time  of  the 
accident,  the  boy  was  coasting  down  this  grade,  and  was  run 
over  by  the  foremost  of  the  three  freight  cars,  as  they  were  be- 
ing pushed  northward  on  the  track  by  an  engine  attached  to  the 
south  end  of  the  train.  The  evidence  for  the  plaintiff,  save 
that  of  one  witness,  tends  to  show  that  the  train  was  moving  at 
the  rate  of  8  to  12  miles  an  hour;  that  there  was  no  man  on 
the  car  furthest  from  the  engine  ;  and  that  the  bell  was  not 
sounded.  The  plaintiff's  evidence  also  shows  that  this  and  an- 
other boy  were  going  down  the  hill  at  a  very  rapid  rate  ;  that 
the  other  boy  was  sitting  upon  his  sled,  and  as  soon  as  he  saw 
the  train,  and  just  before  he  reached  it,  he  threw  himself  off  on 
the  ground  ;  that  plaintiff's  boy  was  lying  down  with  his  stom- 
ach on  the  sled,  and  just  as  he  ran  on  the  track  the  front  car 
truck  ran  over  him.  The  cross-examination  of  the  engineer, 
who  was  called  by  the  plaintiff,  and  the  evidence  of  the  fireman, 
the  switch  foreman,  and  a  brakeman,  all  of  whom  were  with  the 
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train,  is  to  the  effect  that  the  cars  were  moving  at  a  rate  of 
speed  not  exceeding  three  miles  an  hour,  that  the  fireman  was 
ringing  the  bell,  and  that  there  was  a  brakeman  on  the  third 
car,  the  one  furthest  from  the  engine.  These  witnesses  say  there 
was  snow  and  ice  on  the  track,  so  that  they  could  not  go  fast ; 
and  one  of  the  witnesses  says  he  was,  at  the  time  of  the  accident, 
walking  on  the  track  in  advance  of  the  train. 

Jhe  first  contention  of  the  appellant  is  that  an  instVuction 
asked  at  the  close  of  the  plaintiff's  evidence,  to  the  effect  that 
the  plaintiff  could  not  recover,*  should  have  been 
Hotioa  fcr  given.  The  plaintiff  insists  that  defendant  waived  this 
▼i«w  of  eri-  request  by  putting  in  its  evidence,  after  its  request 
deace.  for  such  an  instruction  had    been  made  and  over- 

ruled, took  the  chances  of  curing  any  defect  in  the 
plaintiff's  evidence ;  but  did  not  entirely  waive  its  right  to  have 
the  ruling  of  the  court  reviewed.  This  court,  however,  in  re- 
viewing the  ruling  of  the  trial  court  on  such  a  question,  looks  to 
the  entire  evidence  in  the  case,  no  matter  by  whom  offered,  nor 
whether  the  demurrer  to  the  evidence  was  interposed  at  the  close 
of  the  plaintiff's  evidence  in  chief,  or  at  the  close  of  all  of  the  evi- 
dence. It  is  in  this  sense  the  same  question  is  spoken  of  in  Bowen 
V,  Railroad  Co.,  95  Mo.  275,  and  in  Guenther  v.  Railroad  Co.,  95 
Mo.  289 ;  s.  c,  34  Am.  &  Eng.  R.  R.  Cas.  47.  The  evidence  of 
the  defendant's  employees  in  charge  of  the  train  is  all  to  the 
effect  that  there  was  no  violation  *of  the  ordinance ;  and  since . 
they  must  have  known  what  they  were  doing,  and  were  in  a  po- 
sition to  judge  of  the  rate  of  the  speed  of  the  train,  the  evidence 
does  seem  to  preponderate  in  favor  of  the  defendant ;  but  there 
was  much  evidence  of  a  contrary  character  offered  by  the  plain- 
tiff, and  the  law  is  well  settled  and  understood  that  this  court 
cannot  settle  disputed  questions  of  fact  on  conflicting  evidence. 
That  is  a  matter  for  the  triers  of  fact. 

If  the  freight  train  was  running  at  a  greater  rate  of  speed  than 
gjtcmrfTc  iffcod  six  miles  per  hour,  or  the  bell  was  not  ringing,  or 
— HefiigMiM  there  was  no  man  on  the  car  farthest  from  the  engine, 
perae.  ^j^^j^  ^^g  defendant  was  guilty  of  negligence.     A  vio- 

lation of  the  ordinance  is,  as  we  have  often  said,  negligence /^r 
se.  Keim  v.  Railroad  Co.,  90  Mo.  314,  and  cases  cited.  Here 
the  train  was  moving  on  and  along  a  public  highway;  and  per- 
sons on  the  street  have  a  right  to  presume  that  the  company 
will  obey  the  commands  of  the  ordinance,  and  to  act  upon  the 
presumption.  A  violation  of  this  ordinance,  under  such  circum- 
stances, is  gross  negligence.  The  evidence  shows  that  the  en- 
gineer could  not  see  up  Locust  street,  by  reason  of  the  buildings 
on  that  and  Front  street,  until  he  got  close  to  the  intersection 
of  the  two  streets ;  and  doubtless  the  same  is  true  as  to  the 
person   required  to   be  stationed  on  the  train,  and   hence  the 
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necessity  of  giving  full  obedience  to  the  ordinance.  For  like 
reasons,  persons  going  down  Locust  street  should  use  care  pro- 
portionate to  the  dangers  to  be  encountered. 

The  further  question,  then,  is,  on  the  demurrer  to  the  evi- 
dence, whether  the  boy  was  guilty  of  negligence  di- 
rectly contributing  to  his*  death.  That  it  would  be  ^*\rihutorj 
negligence  on  the  part  of  a  person  of  mature  years  DoT^*"'' 
and  discretion  to  thus  go  headlong  into  a  place 
surrounded  with  so  much  danger,  is  clear  enough  ;  but  it  can- 
not be  said,  as  a  matter  of  law,  that  the  plaintiff  must  fail  be- 
cause of  the  conduct  on  the  part  of  the  boy.  The  care  which  is 
required  of  him  is  that  care  proportionate  to  his  age  and  ca- 
pacity. In  other  words,  the  law  requires  of  him,  and  only  re- 
quires him  to  use,  that  care  and  caution  which  may  be  reason- 
ably and  fairly  expected  of  a  boy  of  his  age  and  capacity  ;  and 
whether  he  did  use  that  care  or  not,  is  a  question  for  the  jury  to 
determine.  It  is  important,  in  this  connection,  to  examine  the 
instructions  of  the  court  on  this  point.  That  given  at  the  re- 
quest of  the  plaintiff  is  as  follows :  "  The  court  instructs  the 
jury  that,  in  considering  the  question  as  to  whether  or  not  plain- 
tiff's deceased  son  contributed  by  his  own  act  to  cause  the 
injury  to  him  mentioned  in  the  petition,  they  should  take  into 
consideration  his  age  and  discretion ;  and  if  the  jury  find,  from 
the  evidence,  that  he  was  of  the  age  of  eleven  and  one  half  years, 
and  did  not  possess  the  discretion  of  an  adult  or  grown  person 
at  the  time  of  the  accident,  then  the  jury  should  consider  the 
fact  in  determining  whether  or  not  he  was  guilty  of  contributory 
negligence,  at  the  time  of  said  accident,  that  contributed  to  the 
cause  of  said  accident."  Beyond  all  doubt,  it  was  the  duty  of 
the  jury  to  consider  the  age  of  the  boy  and  the  fact  that  he  did 
not  have  the  discretion  of  an  adult  person ;  but  this  does  not 
go  far  enough.  It  furnishes  no  guide  for  the  jurors  at  all.  The 
-question  is,  not  only  one  of  the  age  and  capacity  of  the  boy,  but 
it  is  equally  important  to  know  how  he  used  that  capacity ;  and 
as  to  this  the  instruction  gives  no  direction.  While  the  in- 
struction does  not  in  terms  say  that,  being  a  boy  but  eleven  and 
a  half  years  old,  and  not  having  the  discretion  of  an  adult  person, 
he  could  not  be  guilty  of  contributory  negligence,  yet  it  comes 
very  near  to  it.  The  instruction  is  misleading,  and  docs  not  pre- 
sent a  fair  statement  of  the  law.  This  question  of  negligence 
on  the  part  of  the  boy,  contributing  to  his  death,  is  one  of  vital 
importance  in  this  case,  and  it  ought  to  be  fairly  presented. 
Under  the  undisputed  facts  in  the  case,  the  plaintiff  ought  not 
td  recover  until  there  is  a  clear  finding  that  this  boy,  at  the  time 
of  the  accident,  was  using  the  care  and  caution  which  might 'be 
expected  of  one  of  his  age  and  capacity.  Again,  error  is  as- 
signed because  the   court   refused   to   give   an  instruction,   re- 
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quested  by  the  defendant,  to  the  effect  that,  unless  the  em- 
ployees of  defendant  in  charge  of  the  train  failed  to  make  use  of 
the  means  and  appliances  in  their  power  to  prevent  the  accident, 
after  they  became  aware  of  the  danger  he  was  in,  or  of  the  fact 
that  he  was  riding  down  the  street  on  his  sled,  the  finding  should 
be  for  the  defendant.  Such  an  instruction  will  be  proper 
enough  where  the  person  injured  is  a  trespasser  on  a  railroad 
track,  and  the  circumstances  are  such  that  the  company  has  both 
a  right  to  have  and  a  right  to  anticipate  a  clear  track  ;  but  the 
principle  has  no  application  to  a  case  like  this.  Rine  v.  Rail- 
road Co.,  88  Mo.  392 ;  s.  c,  25  Am.  cfe  Eng.  R.  R.  Cas.  545  ; 
Keim  v.  Railroad  Co.,  90  Mo.  314  ;  Williams  v.  Railroad  Co.,  9 
S.  W.  Rep.  573  (opinion  just  filed).  Here  both  the  company 
and  the  public  have  a  right  to  the  use  of  the  street.  The  com- 
pany  must  know  that  persons  will  be  and  have  a  right  to  be 
upon  the  street ;  and  hence  a  duty  arises  to  obey  these  reason- 
able municipal  regulations,  and  to  keep  watch  to  avoid  collisions 
and  accidents.  The  duty  of  the  company  to  look  out  for  per- 
sons on  the  track  is  just  as  great  as  the  duty  of  the  individual  to 
look  out  for  trains  ;  the  difference  being  that  the  person  must 
give  way  to  the  train,  which  in  the  nature  of  things,  cannot  be 
stopped  instantly.  For  the  error  before  stated,  the  judgment  is 
reversed  and  the  cause  remanded. 
Ray,  J.,  absent.     The  other  judges  concur. 

Contributory  Negligence  of  Infants. — The  same  care  and  discretion  is 
not  required  of  a  child  in  crossing  a  railway  track  on  a  public  highway, 
that  is  exacted  of  a  grown  person.  Dow  ling  z/.  N.  Y.  R.  Co.,  90  N.  Y.  670  ; 
s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  73 ;  ThurbSr  v,  Harlem  R.  Co..  60  N.  Y. 
326 ;  O'Mara  v,  H.  R.  Co.,  38  N.  Y.  449 ;  Sheridan  v.  Brooklyn  R.  Co.,  36 
N.  Y.  43.  The  rule  that  a  person  approaching  a  railroad  must  stop,  look, 
and  listen,  and,  if  injured  by  a  failure  to  do  so,  does  not  apply  in  the  case 
of  infants  of  tender  years.  Chicago  R.  Co.  v.  Becker,  84  III.  483 ;  Elkins 
V,  Boston  R.  Co.,  115  Mass.  190;  Schwier  v.  N.  Y.  R.  Co.,  90  N.  Y.  538;  s. 
c.  14  Am.  &  Eng.  R.  R.  Gas.  656 ;  Hacrofit  v.  St.  L.  S.  &  M.  R.  Co.,  2  Hun 
(N.  Y.),489;  s.  c.  afl>d.  64  N.  Y.  636.  See  Mobile  &  M.  R.  Co.  v.  Crenshaw, 
65  Ala.  567 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  340 ;  Nehrbas  v.  Cent.  Pac. 
R.  Co.,  62Cal.  329;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  670;  Chicago  R.  Co. 
V.  Murray,  71  111.  601 ;  Paducah  R.  Co.  v.  Hoche,  12  Bush  (Ky),  41 ;  Isabel 
V.  Hannibal  &  St.  J.  R.  Co.,  60  Mo.  475  ;  Boland  v.  Mo.  R.  Co.,  36  Mo. 
484 ;  Wendell  v.  N.  Y:  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  420 ;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  663  ;  McGovern  v.  N.  Y.  R.  Co.,  67  N.  Y.  417  ;  Costello  v. 
Syracuse  R.  Co..  6  Barb.  (N.  Y.)  92 ;  Philadelphia  R.  Co.  v.  Spearen,  47 
Pa.  St.  300;  Warner  v.  R.  R.  Co.,6  Phila.  (Pa.)  537  ;  Johnson  v.  Chicago  & 
N.  W.  R.  Co.,  59  Wis.  529 ;  s.  c,  i  Am.  &  Eng.  R.  K;  Cas.  155 ;  Haas  v. 
Chicago,  etc.,  R.  Co.,  41  Wis.  44. 

What  would  be  contributory  negligence  in  a  man  might  not  be  in  a 
child.  Nehrbas  v.  Cent.  R.  Co.,  62  Cal.  320;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  370 ;  Moore  v.  Metropolitan  R.  Co..  2  Mackey  (D.  C),  437  ;  Mdfeks  v. 
South.  Pac.  R.  Co.,  56  N.  V.  513;  s.  c,  38  Am.  Rep.  67.  Conduct  which  on 
the  part  of  a  person  of  full  age  and  ordinary  capacity  would  be  held  con- 
tributory negligence  as  a  matter  of  law,  might  be  ordinary  care  in  a 
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child  of  tender  years,  because  the  standard  of  care  varies  according  to  age 
and  capacity.     Dowling  v.  Allen,  88  Mo.  292. 

Same — The  Question  of  Care  to  be  Required  of  a  Child  Is  ordinarily  to  be 
determined  by  the  jury,  in  accordance  with  what  a  child  of  similar  age 
and  experience  similarily  situated  would  have  done.  See  Nehrbas  v. 
Cent,  Pac.  R.  Co.,  62  Cal.  420;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  370; 
Paducah,  etc.,  R.  Co.  v.  Hoehl,  12  Bush  (Ky.),  41 ;  O'Conner  v,  Boston  R. 
Co.,  135  Mass.  352 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  362;  Barry  «/.  N.  Y. 
R.  Co.,  92  N.  Y.  289;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  615  ;  Dowling  v, 
N.  Y.  Cent.  R.  Co.,  90  N.  Y.  670;  s.  c,  12  Am.  &  Ene.  R.  R.  Cas.  73. 
See  also  4  Am.  &  Eng.  Encycl.  L.,  tit.  Contributory  Negligence,  22,  pp. 
42-46. 

Children  so  Young  as  to  be  Non  Sul  Juris  cannot  be  guilty  of  contributory 
negligence.  Bay  Shore  R.  R.  Co.  v.  Harris,  67  Ala.  6 ;  Meeks  v.  Southern 
&  R.  R.  Co.,  52  Cal.  602;  Evansville  R.  R.  Co.z/.  Wolf.  59  Ind.  89 ;  Gavin 
z/.  City  of  Chicago,  07  III.  66;  Toledo  R.  R.  Co.  t/.  Grable,  88  111.  441; 
Chicago  V.  Starr's  Adm'r,  42  111.  174;  Jeffersonville  R.  R.  Co.  v,  Bowen, 
40  Ind.  545  ;  Lafayette  R.  R.  Co.  v,  Huffman,  28  Ind.  287 ;  Pittsburg  &  R. 
R.  Co.  V,  Vining.  27  Ind.  513;  Smith  v,  Atchison  R.  Co.,  25  Kan.  738; 
s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  554;  McLain  v.  Van  Zandt,  48  How.  (N. 
Y.)  Pr.  80;  McGreary  v.  East  &  C.  R.  R.  Co.,  135  Mass.  363  ;  s.  c,  15  Am, 
&  Eng.  R.  R.  Cas.  467 ;  Callahan  v.  Bean,  91  Mass.  (9  Allen)  401 ;  Frick  v, 
St.  Louis  &  R.  R.  Co..  75  Mo.  542,  595  ;  Donohoet/.  Wabash  &  St.  L.  R.  Co., 
83  Mo.  560;  s.  c,  53  Am.  Rep.  594,  597;  OTJaherty  v.  Union  R.  Co.,  45 
Mo.  70;  Mascheck  v,  St.  L.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  38 ;  Ihl  v. 
Forty-seventh  &  G.  St.  Ferry  R.  Co.,  47  N.  Y.  317 ;  s.  c,  4  Am.  Rep.  450; 
McGrary  t/.- Loom  is,  63  N.  Y.  104;  s.  c,  20  Am.  Rep.  510;  Mangam  v, 
Brooklyn  R.  Co.,  38  N.  Y.  455 ;  Lehman  v.  Brooklyn,  29  Barb.  (N.  Y.) 
234;  Pittsburg  &  R.  R.  Co.  v,  Caldwell,  74  Pa.  St.  421 ;  Northern  Pennsyl- 
vania R.  Co.  V.  Mahoney,  57  Pa.  St.  187 ;  Morgan  v.  Bridge  Co.,  5  Dill.C.  C. 
96;  Kreig  v.  Wells,  i  E.  D.  Smith  (JJ.  Y.),  76 ;  Frick  v,  St.  Louis  R.  Co.^ 
75  Mo.  595;  s.c,  8Am.  &  Eng.  R.  R.  Cas.  280;  10  Am.&  Eng.  R.  R.  Cas.  780. 

Whether  Children  are  Non  Sui  Juris  is  held  by  many  cases  to  be  a  matter 
of  law.  Schmidt  t'.  Milwaukee  &  C.  R.  Co ,  23  Wis.  186;  Lehman  v,  Brooklyn, 
29  Barb.  (N.  Y.)  234 ;  Gaven  t/.  Chicago,  79  111.  66 ;  Northern  Pac.  R.  v, 
Mahoy,  57  Pa.  St.  187;  McCarry  v,  Loomis,  62  N.  Y.  104 l s.c,  20  Am.  Rep, 
510;  Jeffersonville  &  R.  Co.  v,  Bowen,  40  N.  Y.  545  ;  Pittsburg  R.  Co.  v. 
Caldwell,  74  Pa.  St.  421  ;  Mascheck  R.  Co.  v.  St.  Louis  R.  Co.  3  Mo.  App. 
600;  s.  c,  71  Mo.  276 ;  2  Am.  &  Ene.  R.  R.  Cas.  38 ;  Lafayette  R.  R.  Co.  v. 
Huffman,  28  Ind.  28 ;  Evansville  S.  R.  Co.  v.  Wolf,  50  Ind.  99 ;  Callahan 
V,  Dane,  91  Mass.  (9  Allen)  401  ;  Wright  v.  Maiden  R.  Co.,  88  111.  441 ; 
Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615  ;  s.  c,  34  Am.  Dec.  273;  OTla- 
hertyv.  Union  R.  Co.,  45  Mo.  70;  Manigane  v,  Brooklyn  R.  Co.,  38  N. 
Y.  455 ;  s.  c,  36  Barb.  (N.  Y.)  230;  Kreig  v.  Wells,  i  E.  D.  Smith  (N.  Y.), 
76;  Bay  Shore  R.  Co.  v,  Harris,  67  Ala.  6 ;  Morgan  v,  Illinois  &  St.  L.  B. 
Co..  5  Dill.  C.  C.  96;  McGreary  v.  Eastern  R.  Co.,  135  Mass.  363 ;  s.  c, 
15  Am.  &  Eng.  R.  R.  Cas.  407;  Texas  R.  Co.  v.  O'Donneli,  58  Tex.  27 ; 
s.  c.  10  Am.  &  Eng.  R.  R.  Cas.  712;  Chicago  v.  Starr's  Adm'r,  40  111. 
147;  Weeks  v.  Southern  Pac.  Co.,  52  Cal.  604;  Pittsburg,  etc.,  R.  Co.  v, 
Vining,  27  Ind.  573;  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27  Gratt.  (Va.)  455; 
Chicago  V.  Hesing,  83  111.  204  ;  Chica|;o,  etc.,  R.  to.  v,  Gregory,  58  111. 
226;  Central  Trust  Co.  v.  Wabash  R.  Co.,  31  Fed.  Rep.  246. 

A  Child  Seven  Years  of  Age  or  Upwards  is  supposed  to  be  capable  of  taking 
ordinary  care  of  himself.  See  Gillespie  v,  McLowan,  108  Pa.  St.  104; 
McMahon  v.  New  York,  33  N.  Y.  642 ;  Atchenhagen  v.  Watertown,  18 
Wis.  331 ;  Plumley  v.  Birge,  124  Mass.  57;  s.  c,  26  Am.  Rep.  645;  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  V,  Delaney,  82  III.  198;  s.  c,  25  Am.  Rep.  308; 
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Naghey  v.  Alleghany  R.  Co.,  88  Pa.  St.  85 ;  s.  c,  32  A.in.  Rep.  41 5 ; 
Compare  Hestonville  Pass.  R.  Co.  v,  Connell.  88  Pa.  St.  520;  s.  c,  32 
Am.  Rep.  472. 

Same — Capacity  and  Degree  of  Care. — Where  there  was  a  question  as  to 
whether  the  child  was  of  sufficient  age  and  discretion  to  be  capable  of 
some  care  for  his  own  safety,  the  question  of  his  capacity  and  its  degree 
is  for  the  jury.  Honeesberger  v.  Second  Ave.  R.  Co.,  i  Keyes  (N.  Y.),  570 ; 
s.  c,  33  How.  (N.  Y.)  Pr.  195 ;  2  Abb.  App.  Dec.  (N.  Y.)  378 ;  Lovett  v. 
Salem  R.  Co.,  91  Mass.  (9  Allen)  557 ;  Karr  t/.  Parks,  40  Cal.  188;  Drew 
-v.  Sixth  Ave.  R.  Co.,  26  N.  Y.  49;  Oldfield  t/.  Harlem  R.  Co.,  14  N.  Y. 
310;  s.  c,  3  E.  D.  Smith  (N.  Y.),  103;  Cosgrovc  v,  Ogden,  49  N.  Y.  255  ; 
Barksdull  v.  New  Orleans  R.  Co.,  23  La.  Ann.  180  ;  Karr  v.  Parks,  40  Cal. 
188  ;  Lynch  v.  Smith,  104  Mass.  53  ;  St.  Paul  v,  Kuby,  8  Minn.  154;  Mul- 
ligan V,  Curtis,  100  Mass.  512 ;  Chicago  R.  Co.  v.  Becker,  76  111.  26 ;  s.  c, 
^4  111.  483  ;  Washington  &  G.  R.  Co.  v.  Gladmon,  82  U.  S.  (15  Wall.)  401  ; 
bk.,  21  L.  ed.  114;  Kansas  Cent.  R.  Co.  v.  Fitzsims,  22  Kan.  086;  s.  c,  31 
Am.  Rep.  203;  Keefe  v.  Milwaukee  &  St.  P.  R  Co.,  21  Minn.  207 ;  s.  c,  18 
Am.  Rep.  393.  Compare  St.  Louis  R.  Co.  v.  Bell,  81  111.  72;  25  Am.  Rep. 
269;  Kerr  v,  Forgue,  54  111.  282 ;  s.  c,  5  Am.  Rep.  146. 

There  are  cases  where  children  have  been  held  guilty  of  contributory 
negligence  as  a  matter  of  law.  Wendell  v.  New  York,  etc.,  Co.,  91  N.  Y. 
430;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  663  ;  Moore  «/.  Pa.  R.  Co.,  99  Pa.  St. 
301;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  569;  Nagle  v,  AUiston  R.  Co.,  88  Pa. 
St.  35 ;  s.  c,  32  Am.  Rep.  413  ;  Dietrich  v.  Balto.  R.  Co.,  58  Md.  347 ;  s.  c, 
II  Am.  &  Eng.  R.  R.  Cas.  115.  Compare  Hacrofft  z/.  Lake  Shore,  etc.,  R. 
Co.,  64  N.  Y.  636. 

In  such  cases  a  child's  capacity  for  exercising  care  is  to  be  determined 
by  the  same  standard  that  would  be  applied  in  ascertaining  its  capacity  to 
commit  crime.  Rockford,  etc.,  R.  Co.  z/.  Delaney,  82  111.  198;  s.  c,  25  Am. 
Rep.  308  ;  Chicago,  etc.,  R.  Co.  v,  Becker,  76  111.  32 ;  West  Phila.,  etc., 
R.  Co.  V,  Gallagher,  108  Pa.  St.  504 ;  s.  c,  27  Ani.  &  Eng.  R.  R.  Cas.  204. 


Kelly 
Union  Railway  and  Transit  Co. 

[Missouri  Supreme  Court,  Aprils,  1888.) 

Highway-crossing — Negligence  —  Personal  Injuries  —  Demurrer  to  Evi- 
dencot — In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence,  if  the  evidence  upon  the 
question  whether  the  bell  was  rung  while  approaching  a  crossing,  or  a 
man  standing  on  the  car  farthest  from  the  engine  to  give  dan|^r  signals 
while  the  train  was  being  backed,  is  conflicting,  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  interposed  by  the  defendant,  is 
properly  overruled. 

Same— Duty  of  Company— Contributory  Negligence. — Although  a  person 
who  is  rightfully  upon  a  track  may  be  guilty  of  contributory  negligence 
in  failing  to  look  out  for  the  approach  of  cars,  the  company  is  neverthe- 
less liable  if  by  the  exercise  of  ordinary  care,  after  the  discovery  by  the 
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company's  servants  of  the  danger  in  which  such  persons  stood,  the  ac- 
cident could  have  been  prevented  or  if  the  company  failed  to  discover  the 
danger  through  the  negligence  or  carelessness  of  its  employees,  when 
the  exercise  of  ordinary  care  would  have  discovered  the  danger  and 
avoided  the  injury ;  and  an  instruction  to  that  effect  is  properly  given. 

Same — City  Ordinance  —  Evidence. — Where  a  track-repairer  is  injured 
within  the  limits  of  a  city,  an  oi'dinance  limiting  the  speed  of  trains  in 
the  city  to  six  miles  an  hour,  and  requiring  that  the  bell  should  be  rung 
continuously  while  moving,  and  that  in  baclcing  a  train  a  man  should 
be  stationed  upon  the  car  farthest  from  the  locomotive  to  give  danger 
signals,  is  properly  admitted  in  evidence. 

On  certificate  from  St.  Louis  Court  of  Appeals. 

Action  by  James  Kelly  against  the '  Union  Railway  &  Tran- 
sit Co.,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant's  employees.  The 
plaintiff  was  a  track-repairer  in  the  employ  of  the  Missouri 
Pacific  R.  Co.,  and  was  injured  while  working  upon  tracks  of 
defendant  where  they  connected  with  the  tracks  of  his  em- 
ployer. A  verdict  for  the  plaintiff  for  $2000  was  rendered,  and 
judgment  entered  thereon.  The  court  of  appeals  certified  the 
case  for  the  opinion  of  the  supreme  court. 

A,  R.  Taylor  for  appellant. 

S.  M.  Breckenridge  and  M.  F.  Watts  for  respondent. 

Norton,  C.J. — ^This  cause  was  tried  in  the  circuit  court  of 
the  city  of  St.  Louis,  ancj  defendant  took  an  appeal  from  a 
judgment  rendered  in  plaintiff's  favor  for  $2000,  to 
the  St.  Louis  court  of  appeals,  which  court  rendered  *"* 
a  majority  opinion  affirming  the  judgment.  Judge  Rombauer 
rendered  a  dissenting  opinion,  in  which  he  toob  the  grounds 
that  the  majority  opinion  was  in  conflict  with  a  decision  of  thift 
court,  whereupon  the  cause  was  certified  to  this  court,  as  re- 
quired by  section  6  of  the  constitutional  amendment  adopted 
in  1884.  Defendant  interposed  an  instruction  in  the  nature  of 
a  demurrer  to  the  evidence,  which  was  overruled,  and  this  ac- 
tion of  the  court  is  assigned  for  error.  As  stated  by  the  court 
of  appeals,  the  evidence  of  plaintiff  shows  the  following  state 
of  facts :  "  That  plaintiff,  who  was  an  experienced  track-re- 
pairer, was  engaged,  about  noon  of  a  cold  winter  day,  in  screw- 
ing, by  means  of  bolts,  a  fish-plate  to  a  T  rail  for  the  purpose 
of  making  a  connection  between  a  track  of  the  Mis-  ^^^ 

souri  Pacific  R.  Co.  and  that  of  the  defendant 
company ;  that,  for  the  purpose  of  prosecuting  the  work  more 
conveniently,  he  took  a  position  astride  of  a  rail  of  the  defend- 
ant's track,  with  his  back  towards  the  northeast ;  that  the  place 
where  he  was  at  work  was  between  the  Union  depot,  at  Twelfth  ' 
street,  in  St.  Louis,  and  the  mouth  of  the  tunnel  at  Eighth 
street ;  that  there  were  many  tracks  in  the  vicinity,  and  trains 
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were  constantly  being  made  up  in  that  vicinity,  and  cars  and 
locomotives  were  frequently  passing  over  the  track  when  he 
was  at  work ;  that,  while  he  was  in  a  stooping  position,  a  train 
of  defendant,  containing  five  or  six  cars,  came  backing  along 
out  of  the  mouth  of  the  tunnel  from  the  northeast  at  a  lawful 
rate  of  speed,  about  four  miles  an  hour,  but  without  observing 
the  precaution  of  ringing  the  bell  of  the  locomotive  and  of 
having  a  man  posted  on  the  car  farthest  from  the  locomotive 
to  give  danger  signals,  as  required  by  an  ordinance  of  the  city ; 
that  the  plaintiff,  absorbed  in  his  work,  and  relying  upon  hear- 
ing the  bell  or  a  danger  signal  from  the  man  so  stationed,  did 
not  hear  the  train,  as  it  thus  approached  him  from  behind,  until 
the  foremost  car  had  almost  reached  him  ;  that  he  turned  and 
looked  up,  but  not  in  time  to  avoid  being  struck  by  the  car  on 
the  head,  and  knocked  over  in  such  a  position  that  one  of  his 
feet  was  run  over  by  one  or  more  wheels  of  the  car,  and  crushed 
so  that  his  leg  had  to  be  amputated  below  the  knee.  The  evi- 
dence shows  that  plaintiff  was  not  a  trespasser  on  defendant's 
track,  but  was  rightfully  there,  in  the  performance  of  a  duty 
assigned  to  him  as  track-repairer. 

The  evidence  as  to  whether  the  bell  was  rung  or  a  man  was 
stationed  on  the  car  furthest  from  the  engine  to  give  danger  sig- 
DeMarrer  to  ^^^^  ^^^  Conflicting ;  but  it  was  for  the  jury,  and  is 
«Tidenc«—  not  for  US,  to  reconcile  this  conflict,  or  to  say  whether 
CoBfliet.  the  evidence  preponderated  one  way  or  the  other. 

This  is  especially  so  in  passing  upon  the  demurrer  to  the  evi- 
dence ;  the  rule  being,  in  such  cases,  that  it  admits  the  truth  of 
the  facts  in  evidence,  and  all  reasonable  inferences  in  plaintiff's 
favor  which  can*  be  drawn  therefrom.  Giving  effect  to  this  rule, 
the  action  of  the  trial  court  in  refusing  to  take  the  case  from  the 
jury  was  proper. 

It  is  next  insisted  that  the  court  erred  in  the  matter  of  instruc- 
tions. The  court  gave  five  of  its  own  motion,  one  at  the  in- 
stance of  defendant,  and  refused  fourteen.  The  following  shows 
the  theory  upon  which  the  case  was  tried,  the  correct- 
iiTen!***""  ness  of  which  is  challenged  by  counsel  for  defendant : 
**(i)  The  jury  are  instructed  that,  at  the  time  and 
immediately  before  plaintiff  was  injured  (as  shown  by  the  evi- 
dence), he  was  negligent  in  failing  to  exercise  ordinary  care  to 
observe  the  approach  of  the  train  that  struck  him  ;  consequently 
the  jury  should  return  a  verdict  in  favor  of  the  defendant,  un- 
less they  find  the  facts  to  be  as  set  forth  in  the  instruction  num- 
ber two  or  instruction  number  three.  (2)  It  will  be  the  duty  of 
the  jury  to  return  a  verdict  in  favor  of  the  plaintiff  if  they  find 
from  the  evidence  that  no  man  was  stationed  on  defendant's  said 
train  on  the  car  furthest  from  the  engine ;  that,  in  consequence 
of  such  omission,  plaintiff  was  not  warned  of  the  approach  of 
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said  train  in  season  to  escape  injury ;  and  that,  notwithstanding 
the  said  negligence  of  plaintiff  in  the  premises,  said  injury  would 
not  have  occurred  if  such  a  man  had  been  so  stationed  on  de- 
fendant's said  train,  and  had  exercised  ordinary  care  to  warn 
plaintiff  of  danger  after  he  discovered  (or  by  the  exercise  of  or- 
dinary care  on  his  part  could  have  discovered)  the  plaintiff  was 
not  observing  the  near  approach  of  said  train,  and  was  in  im- 
minent danger  of  being  struck  by  it.  (3)  If  the  jury  find  from 
the  evidence  that  a  man  was  stationed  on  defendant's  said  train 
on  the  car  furthest  from  the  engine  ;  that  he  failed  to  make  any 
outcry  or  warning  of  danger  after  he  could  have  discovered,  by 
the  exercise  of  ordinary  care  on  his  part,  that  plaintiff  was  not 
observing  the  near  approach  of  said  train,  and  was  in  imminent 
danger  of  being  struck  by  it ;  and  that,  in  consequence  of  such 
failure,  the  plaintiff  was  injured, — then  it  will  be  the  duty  of  the 
jury  to  return  a  verdict  for  plaintiff.  (4)  The  jury  are  instructed 
that  *  ordinary  care,*  as  mentioned  in  these  instructions,  depends 
on  the  circumstances  and  facts  of  each  particular  case  or  situa- 
tion with  reference  to  which  that  term  is  used.  It  is  such  care 
as  a  person  of  ordinary  prudence  and  caution  would  usually  ex- 
ercise in  the  same  situation  and  circumstances.  The  jury  are 
further  cautioned  that  all  the  instructions  given  to  them  in  this 
cause  are  to  be  considered  together,  and  as  explanatory  of  each 
other,  excepting  No.  six  (6),  which  is  only  to  be  considered  in 
event  the  jury  decide  to  render  a  verdict  for  the  plaintiff  under 
the  other  instructions  given."  It  is  argued  that  said  instructions 
are  erroneous,  because  f hey  authorize  a  recovery  for 
plaintiff,  notwithstanding  his  negligence,  if  the  de-  Li,biiit j  not- 
fendant  either  knew,  or  by  the  exercise  of  ordinary  irithftaadbig 
care  could  have  known,  the  danger  in  which  plaintiff  ^^^^ihuurj 
had  placed  himself  in  time  to  have  avoided  injuring  ***  ^***' 
him,  and  failed  to  exercise  such  care.  This  conten- 
tion is  not  well  founded.  When  a  plaintiff  is  guilty  of  contribu- 
tory negligence,  the  company  is  nevertheless  liable  if,  by  the  ex- 
ercise of  ordinary  care,  after  a  discovery  by  defendant  of  the 
danger  in  which  plaintiff  stood,  the  accident  could  have  been 
prevented,  or  if  the  company  failed  to  discover  the  danger 
through  the  recklessness  or  carelessness  of  its  employees,  when 
the  exercise  of  grdinary  care  would  have  discovered  the  danger, 
and  averted  the  calamity  or  injury.  The  principle  here  stated 
has  been  distinctly  announced  in  the  following  cases :  Maher  v. 
Railroad  Co.,  64  Mo.  267  ;  Kelley  v.  Railroad  Co.,  75  Mo.  n8  ; 
s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  638 ;  Frick  v.  Railway  Co.,  Id. 
595  ;  Harlan  v.  Railroad  Co.,  65  Mo.  22 ;  Scoville  v-  Railroad 
Co.,  81  Mo.  434,  440  ;  Welsh  v.  Railroad  Co.,  Id.  466 ;  Bergman 
V.  Railroad  Co.,  88  Mo.  678 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  588  ; 
Donohue  v.  Railroad  Co.,  91  Mo.  357 ;  s.  c,  28  Am.  &  Eng.  R.  R. 
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Cas.  673  ;  Rine  v.  Railroad  Co.,  88  Mo.  392  ;  s.  c,  25  Am.  &  Eng.  R. 
R.  Cas.  545.  This  last  case  expressly  recognizes  the  correctness 
of  the  rule  announced  in  the  cases  of  Kelley  v.  Railroad  Co., 
supra,  and  Frick  v.  Railroad  Co.,  supra.  As  said  by  the  court 
of  appeals :  **  The  above  rule  is  humane,  conservative  of  human 
life,  and  consonant  with  public  policy.  It  is  based  upon  the 
recognition  of  the  fact  that  human  beings  may  be  and  frequent- 
ly are  lawfully  upon  railway  tracks,  not  only  on  highway  cross- 
ings, but  at  other  places ;  that  in  such  situations  they  may  re- 
main unmindful  of  an  approaching  train,  and  thus  lose  their 
lives,  or  sustain  great  bodily  injury,  if  those  in  charge  of  the 
train  tlo  not  give  some  warning  of  its  approach.  It  also  pro- 
ceeds upon  a  recognition  of  the  fact  that  a  railway  train  or  loco- 
motive is  an  instrument  of  danger  to  those  who  may  happen  to 
be  on  the  track  when  its  wheels  are  in  motion ;  that  those  in 
charge  of  this  instrument  of  danger  ought,  not  only  for  the  safe- 
ty of  persons  who  may  happen  to  be  on  the  track,  but  also  for 
the  safety  of  persons  who  may  be  on  the  train,  to  keep  a  con- 
stant lookout  in  front  of  the  train  when  in  motion ;  that  this  is 
a  constant  and  continuing  duty  of  an  imperative  character,  espe- 
cially when  it  is  imposed,  as  in  this  case  it  is,  by  an  ordinance  of 
the  city ;  and  that,  if  a  discharge  of  this  duty  would  have  pre- 
vented the  injury  to  a  person  negligently  on  the  track,  the  com- 
pany  is  liable  in  daniages  for  hurting  such  person,  notwithstand- 
ing his  negligence.** 

The  court  properly  admitted  in  evideqce  an  ordinance  of  the 
city  of  St.  Louis  to  the  effect  that  the  speed  of  railroads  in  the 

city  should  be  limited  to  six  miles  an  hour  ;  that  the 
— itTM2ii«I%***  ^^  ^^  ^^  locomotive  should  be  rung  continuously 

while  moving  a  train  ;  and  that,  in  backing  a  train,  a 
man  should  be  stationed  on  the  car  furthest  from  the  locomotive 
to  give  danger  signals.  Merz  v.  Railroad  Co.,  13  Mo.  App.  589 ;  s. 
c,  88  Mo.  672 ;  26  Am.  &  Eng.  R.  R.  Cas.  537,  and  14  Mo.  App. 

459- 

We  see  nothing  in  the  record  justifying  an  interference  with 

the  judgment,  and  it  is  hereby  affirmed. 

All  concur. 

Liability  for  Injuries  Notwithstanding  Contributory^  Negligence.— See 
Hays  t'.  Gainesville,  S.  &  R.  Co.  (Texas),  and  note,  34  Am.  &  Eng.  R.  R» 
Cas.  97,  102. 
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McWiLLIAMS 

V, 

Philadelphia  and  Reading  R.  Co. 

{Pennsylvania  Supreme  Courts  October  i,  1888.) 

• 
Hlghway-crouing — Personal  Injuries — Nonsuit — Province  of  Jury^ — In  an 
action  to  recover  damages  for  personal  injuries,  it  appeared  that  plaintiff 
was  familiar  with  the  dangerous  character  of  the  crossing  at  which  he  was 
injured ;  that  he  stopped  about  thirty  feet  from  the  track,  looked  down  the 
track  and  listened,  but  did  not  look  up  the  track  because  at  the  place  at 
which  he  has  stopped  he  could  not  see  along  it ;  that  he  looked  at  his 
watch  to  see  if  any  train  was  due,  and  that,  nndinc;  none,  he  drove  upon 
the  track.  He  was  struck  by  an  irregular  train  which  approached  at  a 
high  rate  of  speed  and  without  any  warning.  Held,  that  it  was  error  to 
direct  a  compulsory  nonsuit,  and  that  the  question  of  defendant's  liability 
ought  to  have  been  left  to  the  jury. 

Error  to  Court  of  Common  Pleas,  Northumberland  County. 

Action  by  John  S.  McWilliams  against  George  de  B.  Keim 
and  another,  receivers  of  the  Philadelphia  &  Reading  R.  Co.,  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
caused  through  the  negligence  of  defendant's  employees.  At 
the  trial  the  court,  after  the  introduction  of  plaintiff's  evidence, 
entered  a  compulsory  nonsuit.  The  plaintiff  moved  to  take  the 
nonsuit,  but  the  motion  was  overruled.  The  following  is  the 
opinion  rendered  upon  the  refusal  of  the  motion. 

.  Cummin,  P.J. — "  The  plaintiff  testified  that  he  was  familiar 
with  the  dangerous  character  of  this  road-crossing ;  that  he  had 
crossed  it  hundreds  of  times.  As  he  approached  the  crossing 
the  day  of  the  accident,  he  was  conscious  of  his  danger.  He 
said  to  his  wife,  who  was  in  the  buggy  with  him,  *  This  is  the 
most  dangerous  crossing  that  the  railroad  company  has,  and  I 
expect  some  day  to  hear  tell  of  somebody  being  killed  here.* 
He  stopped  at  a  point  about  thirty  feet  from  the  track,  looked 
down  the  track  and  listened.  He  did  not  look  up  the  track, 
because  at  the  place  he  stopped  he  could  not  see  up  the  track. 
He  looked  at  his  watch  to  see  if  any  train  was  due.  Finding  no 
train  was  due,  and  hearing  none,  he  drove  on  the  track.  His 
horse  was  struck  by  the  engine  of  the  gravel  train,  the  buggy 
was  upset,  and  he  was  injured.  The  plaintiff  was  driving  a  gen- 
tie  horse,  who  would  not  scare.  He  did  not  look  in  the  direc- 
tion the  train  came  from,  and  took  no  precautions  whatever  to 
85  A.  &  E.  R.  R.  Ca8.~26. 
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ascertain  whether  there  was  a  train  coming  in  that  direction. 
His  surveyor  testified  that  at  the  point  of  crossing  a  person 
could  see  up  the  track  three  hundred  and  fifty-five  feet^  and  at 
a  point  eight  feet  from  the  track  a  person  could  see  up  the  track 
a  distance  of  four  hundred  feet.  And  now,  after  a  more  careful 
examination  of  the  evidence,  and  the  law  as  laid  down  in  Rail- 
road  Co.  v.  Beale,  73  Pa.  St.  504 ;  Railroad  Co.  v.  Feller,  84  Pa. 
St.  226;  Railroad  Co.  v.  Ritchie,  102  Pa.  St.  425  ;  and  Allen  v. 
Railroad  Co.,  12  Atl.  R^ep.  493,  I  discover  ho  reason  to  change 
the  order  made  on  the  trial.  Motion  to  take  off  nonsuit  is  over- 
ruled.'*   .Plaintiff  brings  error  to  review  this  decision. 

P,  A,  Mahon  and  C.  R.  ^vidge  for  plaintiff  in  error. 

Z.  H,  Kase  and  5.  P,  Wolverton  for  defendants  in  error. 

Sterrett,  J. — In  any  view  that  can  be  taken  of  the  evidence 
in  this  case,  it  is  clearly  insufficient  to  warrant  a  judgment  of 
nonsuit.  Instead  of  establishing  the  fact  of  contributory  negli- 
gence, of  which  the  judgment  is  predicated,  the  evidence  tends 
rather  to  prove  that  plaintiff  exercised  all  the  care  and  precau* 
tion,  in  approaching  the  railroad  crossing,  that  could  be  reason- 
ably required  of  any  one  under  the  circumstances ;  and,  if  it  had 
been  submitted  to  the  jury,  they  doubtless  would  have  so  found; 
but,  whether  they  would  or  not,  the  case  was  clearly  for  the  jury, 
and  not  for  the  court.  Assuming  the  evidence  to  be  true,  it 
makes  out  a  case  of  negligence,  on  the  part  of  those  in  charge 
of  the  irregular  train,  in  approaching  an  admittedly  dangerous 
crossing  at  a  high  rate  of  speed,  and  without  any  warning  what- 
ever.    Judgment  reversed,  ^,TiA  procedendo  awarded. 

Accident  at  Crossing — Contributory  Negligence — Province  of  Jury.— In 
Thompson  v.  New  York  Cent.  &  H.  R.  R.  Co.,  1 10  N.  Y.  636,  the  plaintiff 
sued  to  recover  damages  for  the  negligent  IciUing  of  his  horses.  The 
driver  of  the  horses  testified  that  he  looked  up  and  down  the  track  when 
he  came  within  a  hundred  feet  of  it.  and  saw  nothing  to  prevent  his  cross- 
ing, and  when  within  sixty  feet  he  looked  again  both  ways  and  still  saw 
nothing.  Approaching  somewhat  nearer,  he  looked  a  third  time  in  one 
direction  and  still  saw  nothing,  and  was  in  the  aot  of  looking  in  the  other 
direction  when  his  attention  was  for  a  moment  diverted  towards  a  boy  in  , 
front  of  his  horses  and  moving  recklessly  towards  him.  When  his  horses' 
heads  were  about  four  feet  from  the  track  he  heard  the  whistle  of 
an  engine,  and  saw  the  train  three  or  four  feet  distant.  His  horses  were 
in  motion,  and  so  near  the  track  that  he  could  not  stop  them  until  they 
got  onto  the  track ;  and  before  he  could  get  them  off  the  engine  struck 
them  and  they  were  instantly  killed.  Held,  that  although  defendant  com- 
pany's servants  might  have  given  the  signals  required  by  law,  the  facts  of 
the  case  were  such  as  to  require  the  court  to  submit  to  the  jury  both  the 
question  of  the  defendant's  negligence  and  the  question  of  the  driver's  con- 
tributory negligence.  The  court  declared  that  the  giving  of  the  signals 
required  by  law  does  not,  under  all  circumstances,  render  the  railroad 
company  free  from  negligence  if  they  run  their  train  at  an  undue,  and 


ACTION  FOR  INJURIES— NONSUIT — PROVINCE  OF  JURY.       403 

what  might  be  found  to  be  an  improper  and  highly  dangerous  rate  of  speed 
through  a  village  more  or  less  populated. 

In  Blaiser  v.  New  York,  L.  E.  &  W.  R.  Co.,  i  lo  N.  Y.  638,  the  plaintiff, 
a  man  of  sixty-five  years  of  age,  on  his  way  home  after  dark,  started  to 
cross  the  defendant  company's  tracks.  A  switch  train  backed  across  the 
highway  upon  the  far  track.    The  plaintiff  looked  both  ways  before  step- 

?ing  upon  the  crossing,  and  saw  no  other  train ;  there  was  no  flagman, 
le  had  crossed  four  out  of  the  seven  tracks  of  defendant's  railrpad,  when 
his  progress  was  arrested  by  the  switch  train.  He  stood  there  waiting  a 
moment  for  the  switch  tram  to  move,  when  he  was  struck  by  an  engme 
which  gave  no  warning  of  its  approach,  and  which  had  no  headlight,  and 
the  employees  in  charge  of  which  omitted  to  observe  all  the  statutory  re- 
•quirements  as  to  the  running  of  trains  when  approaching  crossings.  At 
the  time  of  the  accident  the  plaintiff  could  seoone  hundred  feet  in  the 
direction  from  which  the  engine  came.  The  trial  court  directed  a  nonsuit. 
Held,  on  appeal,  that  contributory  negligence  could  not,  as  a  matter  of  law, 
be  asserted  of  the  plaintiff's  conduct  upon  the  facts  disclosed,  and  that  the 
nonsuit  was  therefore  improper. 

In  Northern  Pac.  R.  Co.  v.  Holmes  (Wash.  Tr.),  18  Pac.  Rep.  76,  the 
plaintiff  was  injured  at  a  crossing  within  the  switch  yard  of  the  defendant 
company.  The  jury  found  that  the  plaintiff  was  in  the  habit  of  using  the 
•crossing,  and  knew  that  the  defendant  was  accustomed  to  switch  trains 
upon  its  track  at  that  point.  The  crossing  was  the  only  mCfins  of  access 
from  one  part  of  the  town  to  the  other ;  the  evidence  showed  that  plaintiff 
(so  far  as  he  could  see  the  switching  train  that  injured  him,  his  view  being 
partly  obstructed  by  other  cars)  saw  it  move  away  from  the  crossing ;  that 
the  engine  bell  was  not  ringing  continuously ;  an(l  that  this  train  was  pass- 
ing back  and  forth  over  the  crossing  almost  continuously,  and  that  plain- 
tiff, after  coming  within  fifteen  feet  of  the  track,  could  not  have  stopped  his 
team  with  safety.  The  court  held,  that  defendant's  failure  to  stop,  look, 
and  listen  before  driving  across  the  track  did  not,  in  itself,  constitute  such 
-contributory  negligence  as  would  justify  directing  a  verdict  for  the  de- 
fendant. 

In  an  action  to  recover  damages  for  negligently  killing  the  plaintiff's 
intestate,  it  appeared  that  the  plaintiff  walked  upon  a  crossing;  tnat  about 
twenty  feet  from  the  track  a  person  could  see  along  the  railroad  for  about 
a  block,  and  a  few  steps  more  he  could  see  along  the  track  for  a  long  dis- 
tance. The  train  which  killed  the  intestate  had  a  blazing  headlight, 
which  lighted  the  track  for  at  least  a  block.  The  evidence  did  not  dis- 
-close  whether  any  bell  was  rung  or  not,  the  witnesses  all  stating  that  they 
did  not  notice  any  bell.  The  train  was  running  at  least  twenty  miles  an 
hour,  six  miles  an  hour  being  the  limit  of  speed  fixed  by  the  city  ordinance. 
The  night  was  dark  and  rainy,  and  the  plaintiff  carried  an  umbrella.  Held, 
that  under  the  evidence  the  inevitable  conclusion  was  that  the  deceased 
failed  to  stop  and  look  along  the  track,  or,  if  he  did  look,  took  his  chances 
to  get  across  when  he  ought,  as  a  prudent  man,  to  have  stopped  ;  and  that 
a  verdict  was  properly  directed  for  the  defendant.  Kwiotkowski  v, 
Chicago  &  G.  T.  R.  Co.  (Mich.).  38  N.  W.  Rep.  463. 

Where  the  facts  found  showed  that  the  deceased  approached  the  cross- 
ing at  a  dangerously  rapid  rate  of  speed,  and  that  he  drove  upon  the  track 
without  reducing  the  pace  of  his  team  when  he  could  have  seen  and  heard 
the  train  approaching  in  time  to  have  avoided  the  injury,  if  he  had  looked 
and  listened,  the  court  held,  that  the  conclusion  was  irresistible;  that 
the  deceased  must  have  seen  and  heard  the  train  ;  that  he  was  driving  at 
a  rate  of  speed  which  he  supposed  would  carry  him  over  the  crossing  in 
safety ;  and  that  the  general  verdict  being  inconsistent  with  the  facts  so 
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found,  must  be  set  aside.    Cones  v,  Cincinnati,  L,  St.  L.  &  Chich.  R.  Co. 
(Ind.),  i6  N.  E.  Rep.  638. 

In  Indiana,  B.  &  W.  R.  Co.  v,  Wheeler,  114  Ind.  328,  the  plaintiff  sued 
to  recover  damages  for  negligently  killing  his  son.  The  evidence  showed 
that  plaintiff's  son,  20  vears  of  age,  was  engaged  in  hauling  wheat  from 
the  farm  where  it  was  being  threshed  to  an  elevator.  The  boy  was  well 
acquainted  with  the  crossing  where  he  was  killed.  Trains  approaching 
on  the  railway  track  could  be  seen  without  difficulty  for  a  distance  of  from 
900  to  1000  feet  from  the  highway  over  which  the  young  man  was  proceed- 
ing, on  a  loaded  wagon,  tip  a  rismg  ^rade  towards  the  crossing  of  the  rail- 
way track.  A  passenger  train,  runnmg  at  the  usual  rate  of  about  30  miles 
an  hour,  approached  the  highway.  The  highway  crossing  signals  were 
given  as  tne  statute  requires.  The  whistle  was  next  sounded  for  the 
station.  Seeing  a  team  approaching  the  railway,  apparently  without  a 
driver,  the  engine-driver  gave  the  usual  danger  signals.  Observing  that 
the  team  kept  on  its  way  regardless  of  the  signals,  which  were  continued, 
the  engineer,  when  several  feet  from  the  crossing,  and  as  soon  as  he  appre- 
hended that  the  team  might  not  be  halted,  made  every  effort  in  his  power 
to  stop  his  engine  so  as  to  avoid  a  collision.  A  moment  before  the  engine 
came  into  collision  with  the  wagon  the  boy  raised  up.  The  engine  came 
upon  the  wagon  with  such  force  as  to  shatter  it  to  pieces,  notwithstanding 
the  efforts  of  the  engine-driver  to  stop  his  engine.  The  boy  only  survived 
the  collision  about  two  hours.  The  engineer  testified  that  he  saw  no  one 
on  the  wagon,  and  supposed  the  driver  of  the  team  was  walking  on  the 
opposite  side.  When  he  discovered  that  the  team  kept  on  its  way,  not- 
withstanding the  danger  signals,  he  at  once  reversed  his  engine^  and  em- 
ployed the  air-brakes  and  every  other  method  and  appliance  at  hand  to 
stop  the  train.  He  had  its  speed  so  checked  when  the  collision  occurred 
that  the  train  only  ran  over  the  crossing  about  50  yards  when  it  was 
stopped.  //M,  that  there  was  no  evidence  of  negligence  on  the  part  of 
eneineer,  and  that  there  could  be  no  recovery. 

In  an  action  to  recover  damages  for  injuries  caused  by  an  accident  at  a 
railroad  crossing,  it  appeared  that  plaintiff  attempted  to  cross  the  track,  in 
a  wagon,  after  dark ;  tnat  the  engine  which  struck  his  wagon  had  ^  head- 
light which  was  burning  brightly,  and  which  plaintiff  could  have  seen 
when  about  fifty  feet  from  crossing.  The  plaintiff  was  driving  a  gentle 
horse,  and  there  was  nothing  to  excuse  his  failure  to  see  the  headlight. 
//eld,  that  he  was  guilty  of  contributory  negligence  and  could  not  recover 
damages.     Bloomtield  v.  Burlington  &'  W.  R.  Co.  (la.),  38  N.  W.  Rep.  431. 

In  Central  R.  Co.  v,  Hollinshead  (Ga.),  7  S.  E.  Rep.  172,  the  plaintiff 
sued  to  recover  the  value  of  a  mule  killed  at  a  railroad  crossing.  The  court 
Aeid,  that  the  letter  of  a  defence  may  be  so  strong  as  to  weaken  its  spirit. 
That  a  reluctant  mule  was  forced  by  its  driver  to  run  20  or  30  yards,, 
while  a  locomotive  ran  but  40  or  50,  and  thus  the  driver  beat  the  train 
to  the  crossing,  and  voluntarily  urged  the  mule  upon  it  ahead  of  the 
engine,  is  less  probable  than  that  the  mule  was  frightened  bv  blowing  the 
whistle,  and  ran  upon  the  crossing  contrary  to  the  driver's  will,  and  in  spite 
of  his  exertion  to  prevent  it,  and  that  a  judgment  for  the  plaintiff  must 
be  sustained.  See  also,  as  to  contributory  negligence  at  crossings,  Durten 
V.  Oregon  R.  &  N.  Co.  (Oreg.),  32  Am.  &  Eng.  K.  R.  Cas.  149,  note,  154. 

Same — Finding  of  Jury — Sufficiency  of  Evidence. — In  an  action  to  recover 
damages  for  personal  injuries,  the  plaintiff  alleged  that  he  was  struck  by 
a  railroad  train  at  a  point  where  the  track  crossed  a  highway.  The  only 
positive  proof  as  to  the  place  where  the  plaintiff  was  struck  was  his  own 
testimony.  The  defendant,  for  the  purpose  of  disproving  his  statements^ 
introduced  evidence  which  showed  that  when  attention  was  directed  to 
plaintiff  by  his  calling  for  help  he  was  lying  on  the  ground  about  eighty 
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feet  from  the  crossing,  and  that  his  hat  was  found  some  distance  from  the 
crossing  with  the  brim  cut  as  though  the  wheels  of  the  car  had  passed 
over  it.  It  was  also  shown  that  the  shock  of  the  collision  rendered 
plaintiff  unconscious  for  the  time,  and  that  he  was  unable  to  move  him- 
self when  he  was  found  ;  but  it  was  shown  that  he  had  moved  himself  to 
some  extent  before  he  was  discovered.  Held,  that  the  testimony  was  not 
sufficient  to  conclusively  establish  the  fact  that  plaintiff  did  not  move 
himself,  although  in  an  unconscious  or  dazed  condition,  from  the  crossing 
to  the  place  where  he  was  found.  Louisville  &  N.  R.  Co.  z/.  Roberts 
(Ky.),  8  S.  W.  Rep.  459- 


Delaware,  Lackawanna  and  Western  R.  Co. 

V. 

Cadow. 

{Pennsylvania  Supreme  Court,  May  28,  1888.) 

Highway  Crossings — Personal  Injuries — Sufficiency  of  Crossing — Contrib- 
utory Negligence! — In  an  action  to  recover  damages  for  personal  injuries 
sustained  while  walking  across  defendant's  track,  it  appeared  that  plain- 
tiff was  a  cripple  with  a  stiff  leg ;  that  he  had  a  safe  path  which  he  had 
often  travelled  along  the  side  walk  to  the  opposite  side  of  the  railroad ; 
that  he  left  this  path  to  go  hastily  upon  a  route  leading  across  the  road 
and  railroad  in  a  diagonal  line  and  over  a  plank  crossing,  the  condition  of 
which  he  did  not  know ;  that  it  was  dark  and  he  had  no  light ;  that  he 
got  off  the  crossing  beyond  the  planking,  stumbled  among  the  rails,  fell, 
and  was  injured.  Held,  that  the  plaintiff  in  leaving  the  sidewalk  and 
venturing  upon  the  planking  was  guilty  of  such  contributory  negligence 
as  required  the  court  to  direct  a  verdict  for  the  defendant. 

Error  to  Court  of  Common  Pleas,  Columbia  County. 

Trespass  on  the  case  by  Albert  E.  Cadow  against  the  Dela- 
aware,  Lackawanna  &  Western  R.  Co.  to  recover  damages  for 
personal  injuries.  The  defendant  brings  the  present  writ  of  er- 
ror to  review  a  judgment. for  the  plaintiff.  The  defendant's 
eleventh  point,  which  was  refused  by  the  court,  asked  that  a 
verdict  should  be  entered  for  the  defendant.  The  thirteenth 
assignment  of  error  was  founded  upon  the  refusal  of  this  point. 
The  other  facts  are  stated  in  the  opinion. 

George  E.  Elwell  and  John  G.  Freeze  for  plaintiff  in  error. 

Ikeler  &  Herring  and  William  Chrisman  for  defendant  in 
error. 

Williams,  J. — The  learned  judge  of  the  court  below   af- 
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firmed  the  defendant's  tenth  point  while  refusing  the  eleventh, 
imitnietioA  m  '^^^  instruction  asked  by  the  tenth  point  was  as  fol- 
toeoBtriba-  lows :  ''If  the  court  should  be  of  the  opinion  that  a 
torj  A«tii-  pedestrian  has  the  right  to  cross  the  highway  at  any 
******  point,  then  we  respectfully  ask  the  court  to  charge 

the  jury  that  if  in  so  doing,  in  the  night  time,  a  cripple  with  a 
stiff  leg  departs  from  a  path  which  he  knows  is  safe,  and  ven- 
tures hastily  upon  one  whose  condition  he  does  not  know,  in 
order  to  reach  the  same  point  on  the  opposite  side  of  the  street, 
he  is  guilty  of  negligence  and  cannot  recover  damages  for  inju- 
ries received  by  falling  over  an  obstruction  which  he  knew  lay 
in  his  path." 

The  facts  embodied  in  this  point  appear  in  the  testimony  of 
the  plaintiff.     He  was  a  cripple  with  a  stiff  leg,  the  result  of  an 

early  fracture.     He  had  a  safe  path,  which  he  had 

often  travelled,  along  the  sidewalk  to  the  opposite 
side  of  the  railroad,  and  thence  to  his  work.  He  left  this  path 
to  go  hastily  upon  a  route  leading  across  the  road  and  railroad 
in  a  diagonal  line  and  over  a  plank  crossing,  the  condition  of 
which  he  says  he  did  not  know.  It  was  in  the  night  time 
and  he  was  without  a  light.  In  hastily  crossing  the  railroad 
which  he  knew  to  be  in  his  path  he  got  off  the  crossing  on  the 
east  of  the  planking,  stumbled  among  the  rails,  fell  and  was  in- 
jured. There  was  no  controversy  over  any  one  of  the  facts 
grouped  together  in  this  point,  and  the  answer  affirming  it  left 
nothing  for  the  jury. 

It  may  be  that  the  crossing  did  not  extend  as  it  should  have 
done  over  all  of  the  road  way  available  for  passage,  and  that 

the  company  was  guilty  of  negligence  in  leaving  it 
iniiif**^«  ^"  ^^^  condition  in  which  it  was  at  the  time  of  the 
ii««aee!  '^"^    accident ;  but  this  point  asked,  and  the  court  gave^ 

an  instruction  that  the  facts  stated  showed  the  plain- 
.tiff  to  be  guilty  of  negligence  and  that  he  could  not  recover  for 
that  reason.  A  party  cannot  recover  damages  for  an  injury 
which  by  the  exercise  of  reasonable  care  he  might  have  avoided* 
Beatty  v,  Gilmore,  i6  Pa.  463 ;  Pittsburgh  S.  R.  Co.  v.  Taylor, 
104  Pa.  306. 

Negligence  is,  ordinarily,  a  question  for  the  jury,  but  where 
the  facts  are  uncontroverted  their  legal  effect  is  for  the  court. 
Catawissa  R.  Co.  v.  Armstrong,  52  Pa.  282 ;  Pittsburgh  &  C.  R- 
Co.  V.  McClurg,  56  Pa.  294;  McKee  v.  Birdwell,  74  Pa.  218; 
Erie  v  Magill,  loi  Pa.  616;  s.  c,  2  Am.  &  Eng.  Corp.  Cas.  579. 

All  the  facts  affecting  the  question  of  contributory  negligence 
were  furnished  by  the  plaintiff's  testimony.  What  was  this 
legal  effect?  This  was  the  question  presented  by  the  tenth 
point  and  as  we  think  properly  answered.  If  so,  there  was  no 
question  left  which  if  submitted  to  the  jury  could  relieve  the 
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plaintiff  from  the  consequences  of  his  own  carelessness ;  and  the 
binding  instruction  asked  for  in  the  eleventh  point  should  have 
been  given. 

Judgment  reversed. 

Injury  at  Crossing — Contributory  Negiigence. — See  Louisville  &  N.R.  Co. 
V,  Schuster  (next  case),  and  note. 

Injuries  Caused  by  Traveller  Leaving  Sidewallc — Contributory  Negtigencei 
— This  subject  has  been  fully  discussed  in  Clarke  v.  City  of  Richmond, 
19  Am.  Eng.  Corp.  Cas.  320,  324,  and  note. 


Louisville  and  Nashville  R.  Co 

V, 

Schuster, 

{Kentucky  Court  of  Appeals,  April  7,  1888.) 

Highway  Crossing — Personal  Injuries — Contributory  Neglience — Duty  of 
Companyt — The  plaintif!  in  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  crossing  a  railroad  track  at  a  crossing,  is 
entitled  to  recover,  notwithstanding  the  want  of  ordinary  care  upon  his 
part,  if  those  in  charge  of  the  train  could,  by  the  exercise  of  ordinary 
prudence  on  their  part,  have  avoided  injuring  him. 

Same — Permission  to  Cross  Track. — If,  by  the  implied  assent  of  a  railroad 
company,  the  public  are  permitted  to  cross  the  track  and  are  accustomed 
to  do  so,  it  is  the  duty  of  those  in  charge  of  the  trains  to  be  on  the  look- 
out for  persons  using  the  crossing,  and  to  give  reasonable  notice  of  their 
approach. 

Appeal  from  Court  of  Common  Pleas,  Jefferson  County. 

Action  by  Nathan  Schuster  by  his  next  friend  against  the 
Louisville  &  Nashville  R.  Co.  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendant's employees.  The  defendant  appeals  from  a  judgment 
for  the  plaintiff.     The  case  is  stated  in  the  opinion. 

Barnetty  Noble  &  Barnett  for  appellant. 

Browfty  Humphrey  &  Davie  for  appellee. 

Holt,  J. — The  appellee  avers  that,  through  the  gross  negli- 
gence  of  those  in  charge  of  it,  a  train  of  the  appellant  ran  over 
him,  crushing  both  of  his  legs,  in  consequence  of  PieiMii»gc<m. 
which  they  had  to  be  amputated.  The  answer  {l^l^^"^. 
merely  denies  the  negligence.  There  is  no  plea  of  imat«eaoMor 
contributory  neglect  upon  the  part  of  the  appellee.  i^Jnnr. 
It  is    affirmative  matter    of    defence,    and,     if    relied    upon. 
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must  be  pleaded.  Even  a  verdict  will  not  cure  a  fail- 
ure to  do  so,  because,  while  it  may  aid  a  defective  plea,  it 
will  not  avail  if  there  be  no  plea.  Moreover,  in  this  case  there 
were  special  findings ;  and,  among  them,  the  jury  found  that, 
notwithstanding  the  want  of  ordinary  care  upon  the  appellee's 
part  when  he  was  injured,  those  in  charge  of  the  train  could,  by 
the  exercise  of  ordinary  prudence  upon  their  part,  have  pre- 
vented it.  The  jury  found  that  the  proximate  cause  of  the  in- 
jury was  the  lack  of  ordinary  care  upon  the  part  of  the  appel- 
lant. In  such  a  case  it  is  a  well  settled  rule  in  this  State  that 
the  injured  party  can  recover.  Commencing  with  Railroad  Co. 
V.  Yandell,  17  B.  Mon.  466,  if  not  earlier,  there  is  an  unbroken 
line  of  cases  down  to  Railroad  Co.  v.  McCoy,  81  Ky.  404,  and, 
indeed,  some  later,  so  holding.  The  only  question,  therefore, 
involved  here,  is  whether  the  appellant  was  guilty  of  such 
neglect. 

The  accident  happened  upon  that  portion  of  its  road  between 
Bear  Grass  creek  and  its  depot  in  the  city  of  Louisville,  and 
within  the  corporate  limits  of  the  city.     At  the  im- 
Fteu.  mediate  point  where  it  occurred  there  is  a  heavy 

fill,  from  20  to  30  feet  high,  and  about  23  feet  wide 
at  the  top.  Upon  it  are  two  tracks,  with  some  seven  or  eight 
feet  of  space  between  the  inside  rails  of  each.  Buchanan  street 
has  been  constructed  to  within  from  1 50  to  200  feet  of  this  fill 
upon  its  south  side.  Many  people  live  and  work  in  that  vicin- 
ity. Indeed,  it  is  a  part  of  the  city,  and  appears,  for  the  most 
part,  to  be  thickly  peopled.  There  are  therefore  many  persons 
passing  about  and  along  and  across  the  appellant's  road  at  that 
point.  There  are  other  streets,  not  far  from  Buchanan  street, 
and  running  in  the  same  general  direction,  and  which  are  con- 
nected with  it  by  cross-streets,  that  have  been  built  across  the 
railroad.  The  only  way  to  cross  it,  however,  from  Buchanan 
street,  in  a  course  continued  like  that  of  the  street,  is  to  follow 
a  pathway  leading  from  the  end  of  it  to  the  railroad  embank- 
ment, and  thence  up  it  onto  the  railroad  track,  from  whence, 
after  passing  along  and  across  it  diagonally  for  a  few  steps,  you 
descend  upon  the  north  side  by  means  of  a  footway.  The  ap- 
pellee, who  was'  then  but  15  years  old,  had'  been  peddling 
matches  in  another  part  of  the  city,  and  late  in  the  afternoon 
was  on  his  way  home.  He  came  down  Buchanan  street  in  com- 
pany with  another  boy,  and  at  the  end  of  it  they  pursued  the 
footpath  and  climbed  up  the  embankment  for  the  purpose, 
probably,  of  going  down  the  path  upon  the  other  side,  and  in 
that  way  reaching  home.  They  started  along  the  track  upon 
the  south  side  of  the  embankment ;  but,  as  a  train  leaving  the 
city  upon  it  was  nearing  them,  they  left  it,  and  stepped  upon 
the  track  upon  the  north  side.     Owing,  doubtless,  to  their  atten- 
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tion  being  dra\yn  to  the  outgoing  train,  they  failed  to  discover 
that  an  incoming  train  was  behind  them,  and  upon  the  same 
track  upon  which  they  now  were.  It  was  coming  at  the  rate 
of  about  six  miles  an  hour  upon  a  down  grade.  It  had  come  in 
sight  of  them  around  a  curve  a  short  distance  from  them,  but 
far  enough  off  to  have  enabled  those  in  charge  of  it  to  have 
kept  it  from  running  over  the  appellee,  if  they  had  seen  him. 
The  out-going  train  had  just  passed  them,  or  was  in  the  act  of 
doing  so,  when  the  in-coming  train  came  upon  them,  striking 
the  appellee,  while  his  companion  jumped  from  the  track,  and 
thus  escaped  injury.  The  special  findings  are  that  the  appellee 
was  injured  by  the  appellant*s  engine,  when  in  charge  of  its  em- 
ployee, and  near  the  mouth  of  Buchanan  street,  and  within  the 
city  limits ;  that  there  was  a  crossing  over  the  railroad  at  that 
point ;  that  the  appellee  was,  when  struck,  upon  the  track  upon 
which  the  train  was  moving ;  that  those  in  charge  of  it  did  not 
know  of  his  position  in  time  to  have  avoided  the  injury,  but  by 
the  exercise  of  ordinary  care  upon  their  part  could  have  dis- 
covered it  in  time  to  have  checked  or  stopped  the  train,  or  noti- 
fied him,  by  whistling  or  otherwise,  of  his  danger,  thereby 
avoiding  the  injury,  or  enabling  him  to  escape  ;  that  the  em- 
ployee who  could,  by  the  use  of  such  care,  have  known  and  done 
this  was  the  fireman ;  that  the  appellee  knew,  before  he 
attempted  to  cross  the  track,  that  trains  were  frequently  mov- 
ing tliereon,  and  could,  when  attempting  to  cross,  by  the  exer- 
cise of  ordinary  care,  have  discovered  the  approaching  train  in 
time  to  have  saved  himself  from  injury ;  that  those  in  charge  of 
the  train  could,  notwithstanding  the  want  of  ordinary  care  upon 
his  part,  by  the  exercise  of  such  care,  have  avoided  the  injury ; 
that  appellee  was  then  1 5  years  old ;  that  it  would  not  have 
been  safe  for  him  to  have  stood  between  the  two  tracks,  and 
thus  permitted  the  two  trains  to  pass  upon  each  side  of  him  at 
the  same  time ;  and  that  $5000  in  damages  would  reasonably 
compensate  him  for  his  injury.  The  jury,  by  reason  of  disagree- 
ment, returned  no  answer  to  the  question  whether  those  in 
charge  of  the  train,  as  it  approached  the  point  where  the  acci- 
dent occurred,  gave  any  signal  thereof  by  whistle  or  bell. 

It  is  urged  that,  as  the  appellee  was  a  footman,  and  hence 
could  easily  get  out  of  the  way  of  the  train  upon  warning  of  its 
approach,  there  being  no  claim  that  its  speed  was 
too  great,  that,  therefore,  there  could  have  been  no  J>"ty  «'«>«■ 
negligence  upon  the  part  of  the  train-men  save  in  fail-  f^g/ 
ing  to  give  the  usual  signals  of  its  approach  ;  and,  as 
the  jury  did  not  find  upon  this  point,  that  the  appellee  failed  to 
make  out  the  case.     The  degree  of  care  to  be  exercised  by  a 
railroad  company  must  necessarily  depend  upon  the  location, 
and  the  circumstances  of  the  case.     At  places  not  frequented 
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by  the  public  either  by  right,  or  the  permission,  express  or  im- 
plied, of  the  company,  and  in  localities  where  people  are  not 
constantly  passing  about,  and  where  they  cannot  reasonably  be 
expected  to  be,  those  in  charge  of  a  train  are  not  required  by 
law  to  be  on  the  lookout  for  them.  In  such  cases  the  company 
is  entitled  to  the  exclusive  use  of  its  track,  and  those  upon  it 
are  trespassers ;  and  those  in  charge  of  a  train  are  only  required 
to  avoid  injury  to  them  if  they  can  do  so  upon  becoming  aware 
of  their  peril.  In  a  place  thickly  populated,  however,  and  where 
many  persons  are  known  to  be  constantly  passing  about  and 
across  the  road,  as  in  a  city  like  Louisville,  the  public  interest, 
and  regard  for  the  safety  of  human  life,  require  a  different  rule. 
In  such  a  case  those  in  charge  of  such  a  dangerous  agency  as  a 
railroad  train  must  be  on  the  lookout  for  persons  upon  and 
crossing  its  track,  and  must,  by  the  customary  signals,  warn 
them  of  the  approaching  danger.  This  rule  should  be  rigidly 
enforced.  Railroad  Co.  v,  Hoehl,  12  Bush,  50;  Sapne  v,  How- 
ard, 82  Ky.  218.  We  do  not  mean  to  hold  that,  in  such  a  case, 
the  train  must  stop  whenever  it  comes  within  sight  of  a  person 
upon  the  track,  provided  he  is  not  then  in  immediate  danger. 
Such  a  rule  would,  of  course,  impede  public  travel  and  destroy 
the  recognized  usefulness  of  railroads.  But,  at  such  places  and 
under  such  circumstances,  it  is  the  duty  of  those  in  charge  of 
a  train  to  be  on  the  lookout  for  persons  upon  its  track,  and 
give  all  reasonable  notice  of  its  movements.  In  this  instance 
the  train  was  running  within  the  limits  of  a  large  city.  It  was 
in  the  midst  of  its  population.  Those  in  charge  of  it  knew  that 
people  were  almost  constantly  upon  and  crossing  the  track. 
The  path  by  which  the  appellee  went  upon  it,  and  that  leaving 
it,  were  plainly  visible.  The  evidence  shows  that  persons  fre- 
quently crossed  the  track  at  that  point.  It  is  reasonable  to 
presume  that  this  use  was  permissive  from  the  appellant.  It  is 
true  that  the  jury  failed,  in  express  terms,  to  say  that  it  was  a 
crossing  in  general  public  use  ;  but  they  did  say  that  it  was  "a 
crossing,"  and  the  fair  interpretation  to  be  placed  upon  the 
answer  is  that  it  was  used  as  such  by  the  public.  The  appellee 
was  therefore  there  by  the  implied  consent,  at  least,  of  the  ap- 
pellant. Its  agents  were  therefore,  by  reason  of  this  fact,  as 
well  as  the  additional  one  that  the  locality  was  one  where 
people  might  reasonably  be  expected  to  be  upon  or  crossing  the 
track,  bound  to  keep  a  lookout  for  their  protection. 

The  evidence  is  conflicting  as  to  whether  the  signals  custom- 
ary in  passing  through  a  city  or  a  public  thoroughfare  were  be- 
ing given  at  the  time  of  the  accident.  It  is  tolerably  certain 
that  the  usual  sharp  whistle,  generally  used  in  case  of  immedi- 
ate danger,  was  not  given.  Indeed,  the  engineer  and  fireman 
did  not  discover  the  appellee  until  the  train  was  upon  him ;  and 
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the  evidence  tends  strongly  to  show  that  one  or  the  other  of 
them  would  have  done  so  if  the  necessary  outlook 
had  been  kept.  •  While,  therefore,  the  jury  did  not  puitttTffin- 
find  whether  any  signal,  by  bell  or  otherwise,  was  J«wd  by  de- 
given  as  the  train  approached  the  place  where  the  in-  [^^J^****^ 
jury  was  inflicted,  yet  they  did  find  that  those  in 
charge  of  it  could,  by  the  exercise  of  ordinary  care,  have  dis- 
covered the  danger  to  the  appellee  in  time  to  have  either 
checked  the  train,  or  notified  him  of  its  approach;  thereby 
either  avoiding  the  injury,  or  enabling  him  to  escape.  The 
answer  to  this  interrogatory  is  suflSciently  definite,  at  least  when 
considered  in  connection  with  the  succeeding  one,  by  which  the 
jury  said  that  the  fireman,  by  the  use  of  ordinary  care,  could 
have  known  of  the  appellee's  position  upon  the  track  in  time  to 
have  stopped  the  train,  or  notified  him  of  his  danger.  The 
findings,  therefore,  present  this  state  of  case,  to-wit :  The  injury 
j'esulted  from  the  appellee  being  struck  by  the  appellant's  train 
when  upon  its  track  at  a  crossing  in  a  large  city ;  that,  although 
those  in  charge  of  the  train  did  not  discover  his  danger  in  time 
to  save  him,  yet  by  the  use  of  ordinary  care  they  could  have 
done  so,  and  avoided  the  injury,  by  either  checking  the  train,  or 
warning  him  of  his  danger,  by  whistle  or  otherwise,  thus  enabl- 
ing him  to  escape.  In  short,  the  jury  found,  as  a  matter  of 
fact,  that  the  injury  to  the  appellee  was  the  result  of  the  want 
of  ordinary  care  upon  the  part  of  those  in  charge  of  the  train ; 
and  this  was  suflScient,  in  our  opinion,  to  authorize  the  judg- 
ment in  his  favor,  although  the  jury  failed  to  say  whether,  as 
the  train  was  approaching  the  point  where  the  accident  oc- 
curred, any  signal,  by  whistle  or  bell,  was  being  given.  Judg- 
ment affirmed. 

Injury  at  Crossinjg^s — Contributory  Negligence. — ^As  to  contributory  n^li- 
gence  of  a  person  in  crossing  railway  track,  see  4  Am.  &  Enc;.  Encyc.  of  L., 
tit.  Crossings;  an/e,  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home.  238,  and 
note,  242-246 ;  Delaware.  L.  &  W.  R.  Co.  v,  Cadow,  405 ;  post.  State,  to 
use  of  Harvey,  v.  Baltimore  &  O.  R.  Co.,  412 ;  International  &  G.  N.  R. 
Co.  V.  Kuehn,  421 ;  Gulf,  C.  &  F.  R.  Co.  v»  Greenlee,  425. 

Liability  for  Injuries  Notwithstanding  Contributory  Negtigencei  —  See 
Kelly  V,  Union  R.  &  T.  Co.,  an/e,  p.  396. 

Same — License  to  Cross  Tracks — As  to  license  to  cross  track  acquired 
by  use,  see,  an/e.  Turner  v,  Fitchburg  R.  Co.  and  note,  320,  321. 
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State,  to  Use  of  Harvey, 

V. 

Baltimore  and  Ohio  R.  Co, 

{Maryland  Court  of  Appeals,  June  14,  1888.) 

Highway-crossing — Negligent  Killing — Contributory  Negligeneei — Plain- 
tiff's wife  was  killed  by  an  engine  while  attempting  to  cross  a  railroad  track 
at  -a  public  crossing.  She  attempted  to  cross  in  full  view  of  an  engine, 
twenty  feet  away,  which  was  moving  towards  her,  but  stumbled  and  fell,  and 
the  engine  ran  over  her  while  she  was  down.  Held,  that  an  instruction 
directing  the  jury  to  return  a  verdict  for  the  defendant  was  erroneous,  as 
the  railroad  company  was  liable,  notwithstanding  deceased's  contributory 
negligence,  if  the  engineer  in  charge  after  the  discovery  of  deceased's  dan- 
ger could  have  prevented  the  accident  by  thte  use  of  reasonable  means. 

Appeal  from  Circuit  Court,  Baltimore  County. 

Action  in  the  name  of  the  State  of  Maryland  to  the  use  of  Ed- 
ward Harvey  against  the  Baltimore  &  Ohio  R  Co.  to  recover 
damages  for  negligently  killing  the  wife  of  the  equitable  plaintiff. 
The  plaintiff  appeals  from  a  judgment  for  the  defendant. 

Albert  Ritchie^  Edward  L  Clark,  and  D.  G.  Mcintosh  for  ap- 
pellant. 

John  K,  Cowen,  W.  Irvine  Cross,  and  John  I  Yellott  for  ap- 
pellee. 

Stone,  J. — This  is  an  action  against  the  Baltimore  &  Ohio  R. 
Co.,  for  negligence  in  causing  the  death  of  the  wife  of  the  equit- 
able plaintiff.  After  all  the  testimony  had  been  given,  the 
fmu.  court  instructed  the  jury  that  the  plaintiff  was  not 

entitled  to  recover,  because  the  evidence  of  the 
plaintiff  showed  that  the  deceased  directly  contributed  to  the 
accident  that  caused  her  death.  The  court  refused  a  modifica- 
tion of  this  prayer  offered  by  the  plaintiff,  and  also,  as  the  ex- 
ception states,  refused  to  consider,  while  acting  on  said  prayer, 
any  evidence  favorable  to  plaintiff  elicited  through  defendant's 
witnesses.  In  this  we  think  the  court  below  erred.  At  the 
close  of  the  plaintiff's  evidence,  if  the  defendant  thinks  that  the 
evidence  of  the  plaintiff  is  not  legally  sufficient  to  support  the 
action,  he  has  the  right  to  ask  and  have  the  ruling  of  the  court 
upon  it.  In  such  case  there  is  nothing  before  the  court  except 
the  plaintiff's  testimony.  But,  if  the  whole  evidence,  both  of 
plaintiff  and  defendant,  is  in  before  such  instruction  is  asked  for, 
the  whole  evidence  must  be  considered  by  the  court,  and  not 
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that  of  the  plaintiff  only.  The  reason  of  this  is  obvious.  The 
evidence  offered  by  the  defendant  may  and  often  does  supply 
a  defect  in  the  proof  of  the  plaintiff.  When,  therefore,  an  in- 
struction is  asked  that  takes  the  case  away  from  the  jury,  after 
the  whole  evidence  is  before  the  court,  before  such  instruction 
is  either  granted  or  refused,  the  whole  evidence  must  be  con- 
sidered by  the  court,  and  the  ruling  based  upon  that,  and  not 
confined  to  the  evidence  of  plaintiff. 

But  while  the  court  below  were  in  error  in  granting  the  prayer, 
confining,  as  it  did,  its  consideration  to  plaintiff's  proof  only, 
such  error  will  not  authorize  a  reversal  of  the  judg-  ^^^.  ^^^ 
ment  if  it  appears  that,  upon  the  whole  proof,  the  ihoaUgoto 
plaintiff  was  not  entitled  to  a  verdict.     Before,  then,  J"^- 
we  can  determine  whether  this  case  shall   be  sent  back  for  a 
new  trial,  we  muSt  examine  the  proof,  and  see  whether  there  is 
enough  in  it  to  authorize  its  submission  to   a  jury.     Before  we 
can  do  this,  we  must  take  all  the  evidence  favorable  to  the  plain- 
tiff, and  assume  its  absolute  verity.     When  the  facts  are  undis- 
puted, or  where   but   one  reasonable  inference   can   be   drawn 
from  them,  the  question  is  one  of  law  for  the  court ;  but  where 
the  facts  are  left  by  the  evidence  in  dispute,  or  fair  minds  might 
draw  different  conclusions  from  them,  the  case  should  go  to  the 
jury.     2  Thomp.  Neg.  1179.     There  is  no  other   question  pre- 
sented to  us  by"  the  exception  but  the  question  of  whether  this 
case  should  be  left  to  the  jury  or  not;  and,  to  determine  that, 
we  must  be  governed  by  the  aforegoing  rule,  or,  as  it  is  said  in 
Fitzpatrick's  Case,  35  Md.  32,  there  nlust  be  some  prominent 
and  decisive  act,  in  regard  to  the  character  of  which  there  is  no 
room  left  for  ordinary  minds  to  differ,  before  the  court  will  hold 
it  to  be  a  question  of  law  for  the  court,  and  withhold  the  case 
from  the  jury.     Mrs.  Harvey,  the  wife  of  the  equitable  plaintiff, 
was' killed  by  an  engine  of  the  defendant  while  she  was  crossing 
Ohio  avenue,  in  Baltimore  city.     She  attempted  to   cross  that 
avenue  in  full  view  of  an  engine  moving  towards  her,  and  stum- 
bled and  fell  upon  the  track,  and  the  engine  ran  over 
her  while  she  was    down.     We  have  said  in  Mali's  Contrfbatorj 
case,  66  Md.  53  ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.,  628,  J^'f^^^*' 
that  a  person  who  attempts  to  cross  a  railroad  track  Ti«w  of  en- 
in  view  of  an  engine  moving  towards   him,  and    not  »*»•• 
more  than  12  feet  from  him,  was  guilty  of  contrib- 
utory negligence,  as  a  matter  of  law.     While  that  was  the  dis- 
tance from  the  engine  that  the  plaintiff  in  that  case   attempted 
to  pass,  and  therefore  was  applicable  to  that  case,  it  is  evident 
that  no  inflexible  rule  can  be  laid  down  as  to  the  distance  before 
a  moving  train  within  which  it  is  safe  to  attempt  a  crossing.     It 
will  depend  upon  the  rate  of  speed  at  which  the  train  is  moving, 
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and  the  condition  of  the  person.  Each  case,  therefore,  must 
measurably  depend  upon  its  own  peculiar  facts.  It  might  be 
clearly  negligent  in  a  cripple  to  attempt  to  cross  a  track  500 
feet  before  an  express  train  moving  at  the  rate  of  40  miles  an 
hour,  but  not  so  in  an  active  person  attempting  the  same  thing 
100  feet  before  a  yard-engine  moving  four  miles  an  hour.  There 
are  some  contingencies  always  liable  to  occur  to  persons  at- 
tempting to  cross  railroad  crossings  in  front  of  a  moving  train. 
One  of  these  is  the  possibility  of  an  increase  'in  the  rate  of  speed 
of  the  train,  and  another  is  the  liability  of  the  person  to  stumble 
or  fall.  The  road,  in  the  prosecution  of  its  legitimate  business, 
has  the  right  to  slacken  or  increase  its  speed," and  may  do  so  at 
any  moment.  The  liability  of  a  tumble  and  fall  is  sadly  illus- 
trated in  this  case.  No  such  crossing  should  be  attempted 
unless  some  allowance  is  made  for  these  contingencies.  Tfie  evi- 
dence for  the  plaintiff  is  principally  the  evidence  of  Ida  Cum- 
mings,  a  young  girl  of  about  eleven  years  of  age,  and  a  colored 
tnan,  Bailey,  and  is  not  very  lucid.  Taking  the  view  most  favor- 
able to  the  plaintiff  as  disclosed  by  their  testimony, — and  this 
we  are  bound  to  do, — we  cannot  find  that  the  engine  was  more 
than  twenty  feet  from  Mrs.  Harvey  when  she  started  to  cross 
the  track.  The  rate  of  speed  of  the  engine  is  not  given,  but  the 
witnesses  say  it  was  moving  slowly.  If  it  was  going  at  the  rate 
of  five  miles  an  hour,  it  would  have  passed  over  that  space  in 
rather  less  than  three  seconds  of  time.  Mrs.  Harvey's  death 
Avas  the  result  of  her  fall.  Her  fall  was  not  owing  to  the  negli- 
gence of  the  road.  It  was  a  risk  she  voluntarily  assumed  in  at- 
tempting to  cross  the  track,  and  the  road  cannot  be  held  re- 
sponsible for  its  result.  There  were  no  surrounding  circum- 
stances that  showed  she  was  placed  in  a  position  of  peril  by  the 
act  of  the  road.  It  is  true,  she  was  upon  a  net-work  of  tracks ; 
but  no  train  or  engine  was  moving  towards  her  except  the  one 
by  which  she  was  killed.  She  said  she  was  in  a  hurry  to  get 
home,  and  when  she  saw  the  engine  she  quickened  her  pace,  in 
order  to  get  ahead  of  it. 

Something  has  been  said  in  the  argument,  and  disclosed  in  the 
testimony,  as  to  failure  of  the  engineer  to  ring  the  bell,  or  the 
flagman  to  give  notice,  and  also  the  failure  to  have 
«iffiiau-Fi«s.  a  man  in  front  of  the  engine,  as  required  by  the  old 
inff-Diityor  Ordinance  of  the  city.  It  is  enough  to  say  that  the 
•BfiBeer.  Only  object  of  notice  by  bell,  etc.,  is  to  give  the  per- 
son crossing  notice  of  the  approaching  train.  If  he, 
however,  sees  the  approaching  train,  he  has  all  the  notice  that 
such  signals  could  give  him,  and  has  no  right,  with  his  eyes 
open,  to  run  into  danger,  with  or  without  such  signals.  It  has 
been  urged  in  argument  that  Mrs.  Harvey  was  placed  in  peril 


NEGLIGENT  KILLING — CONTRIBUTORY  NEGLIGENCE.      415 

by  the  act  or  negligence  of  the  defendant  in  having  the  gates 
across  the  street  open.  Whether  that  was  so  or  not  was  a  ques- 
tion of  fact,  to  be  determined  by  the  court  or  jury  upon  all  the 
testimony  offered  on  that  point.  The  decisive  and  controlling 
fact  in  the  case,  however,  was  the  voluntary  attempt  of  the  de- 
ceased to  cross  the  track  in  full  view  of  a  moving  engine,  and  so 
near  to  it  that  no  person  of  ordinary  prudence  would  have 
made  the  attempt.  But,  while  we  said  in  Mali's  case  that  the 
ordinance  requiring  a  man  in  front  of  the  engine  was  practically 
obsolete,  we  also  said  that  it  was  the  duty  of  the  road  to  take 
every  reasonable  precaution  to  prevent  loss  of  life  or  property 
in  crossing  the  streets  of  the  city.  Notwithstanding,  then,  that 
Mrs.  Harvey  voluntarily  placed  herself  in  the  position  that  she 
did,  and  that  the  road  cannot  be  held  liable  for  that,  yet  it  was 
the  duty  of  the  engineer  in  charge,  after  the  discovery  of  the 
danger  of  Mrs.  Harvey,  to  have  used  all  reasonable  efforts  to 
have  averted  it.'*  The  record  is  comparatively  silent  on  this 
question.  As  it  is  possible  that  it  might  arise,  and  as  there  was 
no  opportunity,  under  the  instruction  given  by  the  court  in  the 
former  trial,  to  raise  it,  we  will  remand  the  case  for  a  new  trial. 
The  law  is  too  well  established  to  need  the  citation  of  authori- 
ties to  show  that  although  a  person  may  unlawfully  or  reck- 
lessly be  upon  a  railroad,  and  by  his  own  voluntary  act  be 
placed  in  a  position  of  peril,  still  it  is  the  imperative  duty  of  the 
engineer,  or  person  in  charge,  as  soon  as  the  dangerous  position 
is  discovered,  to  use  all  reasonable  efforts  to  prevent  an  acci- 
dent. The  complete  exoneration  of  the  defendant,  then,  de- 
pends upon  these  two  propositions:  First,  that  the  deceased  was 
guilty  of  contributory  negligence  in  being  upon  the  track ;  and, 
secondly,  that,  as  soon  as  her  danger  was  discovered,  every  rea- 
sonable effort  was  made  to  avert  it.  The  instruction  granted 
entirely  ignored  the  latter  proposition,  and  is  for  that  reason, 
also,  defective.     Judgment  reversed,  and  new  trial  awarded. 

Injury  at  Crossing — Contributory  Negligence. — See,  ante,  Louisvillle&  N. 
R.  Co.  V,  Schuster  407,  and  note,  41 1. 

Same — Negligent  Kiiltng. — See,/<?j/,  Petrie  v,  Columbia  &  G.  R.,  430, 
and  note,  440. 

Crossing  in  Front  of  a  Moving  Train. — Stcpost,  International  &  G.  N.  R. 
Co.  V,  Kuehn,  421,  and  note,  424,  425. 
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DUAME 

V. 

Chicago  and  Northwestern  R.  Co. 

{Wisconsin  Supreme  Court,  November  8,  1888.) 

Highway  Crossings— Negligent  Killing — Duty  to  Look  and  Llstent — 
When  a  train  has  passed  a  crossing  within  the  view  of  a  person  intending 
to  pass  over  it,  under  such  circumstances  that  he  has  no  reason  to  expect 
the  approach  of  any  train  from  the  direction  in  which  such  train  went,  the 
rule  which  requires  persons  approaching  a  railroad  crossing  to  look  and 
listen  for  the  approach  of  a  train  has  no  application,  if  such  person  was 
killed  or  injured  by  the  backing  of  such  train  without  warning. 

Same — Duty  of  Company^ — When  a  train  has  just  passed  a  crossing  and 
is  backing  to  it  again,  it  is  the  duty  of  the  company  to  have  some  persons 
on  the  rear  car  so  that  he  may  see  and  warn  persons  intending  to  use  the 
crossing  of  the  approaching  danger. 

Appeal  from  Circuit  Court,  Oconto  County. 

Action  by  Mary  A.  Duame,  administratrix,  against  the  Chi- 
cago &  North  Western  R.  Co.  to  recover  damages  for  negligently- 
killing  plaintiff^s  husband.  The  plaintiff  appeals  from  a  verdict 
for  the  defendant,  returned  by  the  jury  by  direction  of  the  court. 

The  opinion  states  the  case. 

E.  H,  Ellis  for  appellant. 

JenkinSy  Winkler ^  Fish  &  Smith  for  appellee. 

Orton,  J. — This  is  a  brief,  yet  substantially  correct,  state- 
ment of  the  facts :  The  track  of  the  defendant's  railway  crosses 
Main  street  in  the  city  of  Oconto,  nearly  north  and 
south.  Near  the  south  side  of  the  street  there  are 
two  side  tracks,  with  switches,  and  about  70  feet  north  of  the 
street  there  is  another  side  track,  with  switch  running  south. 
There  is  a  pile  of  wood  50  feet  long,  and  eight  or  nine  feet  high, 
on  the  east  side  of  the  defendant's  right  of  way,  extending  north 
from  the  north  side  of  the  street ;  and  the  ground  for  some  dis- 
tance east  of  the  track  north  of  the  street  is  about  4  feet  higher 
than  the  track,  and  there  is  a  house  about  40  feet  north  of  the 
street,  and  a  short  distance  east  of  the  wood-pile.  The  train, 
which  consisted  of  the  locomotive,  two  box-cars,  and  a  caboose, 
had  come  out  on  the  main  track  from  one  of  the  side  tracks,  and 
run  north  across  the  street ;  and,  when  it  had  passed  about  two 
or  three  car-lengths  north  of  the  street,  it  stopped,  and  immedi- 
ately backed  down  towards  the  street.  During  this  time  the 
engineer  and  fireman  were  on  the  engine,  the  conductor  stood 
in  the  door  of  the  caboose  on  the  east  side,  one  brakeman  stood 
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upon  the  north  platform  of  the  caboose,  and  the  other  brakeman 
stood  near  the  switch,  south  of  the  street.  There  wa^  no  flag- 
man at  this  crossing,  and  no  one  on  the  rear  end  of  the  train 
to  give  warning  to  those  about  to  cross  the  track  at  that  place, 
and  "whether  the  bell  was  rung  was  a  fact  in  dispute :  witnesses 
for  the  defendant  testifying  that  it  was,  and  other  witnesses 
testifying  that  they  did  not  hear  it.  The  deceased,  in  a  one- 
horse  vehicle,  was  driving  west  on  Main  street,  towards  his 
home,  about  seven  miles  in  the  country ;  and  had  approached 
within  seven  or  eight  rods  of  the  crossing  from  the  east,  when 
the  train  passed  over  it,  and  went  on  north,  out  of  his  sight,  and 
he  continued  on  a  trot  towards  the  crossing,  and,  as  his  horse 
stepped  on  the  track,  the  rear  car  of  the  train  was  very  near  it ; 
and  whether  he  attempted  to  back  or  turn  around  or  pass  over, 
the  evidence  is  uncertain,  but  his  carriage  came  in  contact  with 
the  rear  car,  and  he  was  thrown  under  its  wheels  and  killed.  The 
conductor  of  the  train,  from  where  he  stood,  in  the  east  door  of 
the  caboose,  saw  the  deceased  as  he  was  approaching  the  cross- 
ing, and  gave  no  signal  or  warning  to  the  engineer  to  stop  the 
train,  as  he  might  have  done,  and  took  no  precaution  whatever 
to  avoid  the  accident ;  and,  when  asked  on  the  trial  what  he  did, 
said  that  "  he  did  nothing  at  all ;  if  he  hadn't  sense  enough,  let 
him  go.**  He  could  have  kept  watch  of  the  deceased,  but  did 
not,  and  stood  there  looking  over  his  way-bills,  and  did  nothing. 
The  brakeman  standing  near  the  switch,  on  the  south  side  of  the 
street,  also  saw  the  deceased  approaching  the  crossing,  and  knew 
that  the  train  was  backing  down  towards  the  .crossing,  and  yet 
gave  no  signal  or  warning  to  the  engineer  in  time  to  stop  the 
train  before  it  came  in  contact  with  the  deceased  ;  and  the  other 
brakeman,  standing  on  the  front  platform  of  the  caboose  and 
near  the  engineer,  and  who  gave  the  signal  to  the  engineer  to 
.  stop  the  train  when  it  was  stopped,  and  whose  business  it  was  to 
look  to  the  other  brakeman  for  signals,  was  not  lookingjthat  way 
all  of  the  time.  If  the  brakeman  at  the  switch  gave  any  signal 
•to  stop  in  time  to  prevent  the  collision,  he  did  not  see  it,  be- 
cause not  looking  that  way  at  the  time ;  and  yet  it  was  his  busi- 
ness so  to  look.  The  jury  rendered  a  verdict  for  the  defendant, 
by  the  direction  of  the  court,  and  of  course  this  is  the  error  com- 
plained of  on  this  appeal. 

The  evidence  tending  to  prove  the  negligence  of  the  employees 
of  the  defendant  is  very  strong,  if  not  conclusive ;  and  we  infer, 
therefore,  that  the  court  directed  the  verdict  on  the  ground  of 
the  contributory  negligence  of  the  deceased.     We  are  Onm  nt^n- 
asked  by  the  learned  counsel  of  the  appellant  to  hold,  »•■*•  *■* 
in   view   of  the  evidence,  that  the  killing  of  the  de-  J^ductof*©. 
ceased  was  not  only  the  result  of  the  want  of  proper  ftndMt. 
care  on  the  part  of  the  conductor  of  the  train  and  of  other  em- 
85  A.  &  £.  R.  R.  Cas.— 27 
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ployees  of  the  defendant,  but  that  it  was  occasioned  by  their 
gross  negligence,  recklessness,  and  criminal  misconduct ;  and 
that,  therefore,  the  question  of  the  contributory  negligence  of 
the  deceased  is  not  in  the  case.  The  conduct  of  the  conductor 
was  certainly  very  reprehensible,  and,  in  connection  with  his  own 
explanation  of  it,  evinces  a  cold-blooded  indifference  which,  I 
am  happy  to  say,  is  not  common  among  railway  employees. 
But,  without  a  finding  by  the  jury  on  such  an  important  question 
or  fact,  we  would  not  feel  warranted  in  fir^t  passing  upon  it. 
The  evidence  to  such  end  ought  to  be  perfectly  conclusive  and 
overwhelming,  and  we  can  scarcely  believe  that  the  omission  of 
the  conductor  to  signal  the  engineer  to  stop  the  train,  until  he 
could  be  assured  of  the  safety  of  the  deceased,  was  wilful,  or 
that  he  apprehended  such  a  collision  as  the  result  of  it.  This  is 
most  properly  a  question  for  the  jury,  and  not  for  the  court. 
Inasmuch  as  the  case  must  again  be  tried,  and  the  questions  of 
negligence  be  passed  upon  by  a  jury,  we  refrain  from  expressing 
an  opinion  upon  them  further  than  to  say  that  the  circuit  court 
erred  in  directing  a  verdict  for  the  defendant,  on  the  ground 
either  that  the  defendant  was  not  guilty  of  negligence,  or  that 
the  deceased  was ;  but  we  shall  only  consider  the  last  as  the 
probable  ground  for  such  direction.  As  a  general  rule,  and  un^ 
affected  by  other  circumstances,  the  proposition  urged  in  the 
brief  of  the  learned  counsel  of  the  respondent,  that  one  approach- 
ing a  railroad  crossing  who  may,  by  looking,  have  a  timely  view 

of  an  approaching  train,  is  bound  to  look  and  listen 
Bale reqvirinff  for  its. approach,  before  attempting  to  cross  the  tracks 
look^Md  MsteA  ^"^  ^^^^  ^  failure  to  do  so  is  negligence,  may  be  cor- 
Bot  applicable,  rect,  and  the  circuit  court  most  probably  applied  this 

strict  rule  to  the  plaintiff's  case.  We  do  not  think 
that  such  a  rule  would  be  applicable  to  this  case.  There  is  a 
most  important  fact  in  this  case,  that  materially  modifies  this 
strict  rule,  and  makes  it  inapplicable,  and  that  is  that  this  train 
had  just  passed  this  crossing  while  the  deceased  was  within  a 
few  rods  of  it  and  driving  upon  a  trot,  and  had  passed  on  out  of. 
his  sight,  and  he  had  reason  to  suppose  that  it  would  continue 
on,  it  being  upon  the  main  track,  like  any  other  train  upon  its 
regular  route,  and  had  no  reason  to  suppose  that  it  would  im- 
mediately return.  The  presumption  was  that  it  would  go  on, 
and  not  retnrn.  He  was  thus  thrown  off  his  guard.  There  was 
no  reason  to  look  or  listen  in  that  direction  further,  for  it  ap- 
peared  impossible  to  him  that  any  train  from  that  direction 
would  or  could  approach  the  crossing  within  so  short  a  time. 
He  was  entrapped  by  this  unexpected  return  of  the  train,  for  its 
sudden  return  over  the  crossing  without  warning  was  to  him  a 
trap.  We  know  how  it  must  have  appeared  to  him,  for  it  would 
have  so  appeared  to  any  ordinary  person  with  the  same  knowU 
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€dge  of  the  situation.  Not  knowing  or  supposing,  or  having  any 
reason  to  suppose,  that  the  train  would  immediately  return,  or 
that  any  train  would  come  from  that  direction,  he  did  as  any 
other  reasonable  person  would  have  done,  and  kept  straight  on, 
without  lessening  his  speed,  as  if  assured  that  the  way  was 
clear,  and  that  there  was  no  possible  danger.  To  have  stopped 
and  looked  and  listened  in  that  direction,  under  such  circum- 
stances, would  have  been  unreasonable,  and  the  law  requires  no 
such  unreasonable  thing  as  a  duty  or  obligation.  When  he  had 
come  to  within  a  few  feet  of  the  crossing,  with  no  signal  to  at- 
tract his  attention,  he  appeared  to  be  suddenly  conscious  that 
the  end  of  a  box  car  was  creeping  down  upon  him  ;  and  what  he 
did  or  tried  to  do  in  this  sudden  emergency  and  danger  is  not 
very  clearly  known,  or  just  how  he  came  to  his  death  under  the 
wheels.  Under  such  circumstances,  the  law  does  not  require 
that  he  should  have  acted  or  be  judged  according  to  any  strict 
or  fixed  rule.  He  was  evidently  surprised  and  confused  by  the 
sudden  appearance  of  the  train  so  near  him.  I  have  said  that 
the  train  went  north  out  of  sight  of  the  deceased,  and  there  was 
testimony  to  this  effect ;  although  it  is  contended  by  the  counsel 
of  the  respondent  that  the  top  of  the  cars  might  have  been  seen 
by  him  all  the  tiitie.  But  this  was  a  question  for  the  jury,  when 
there  was  conflict  of  the  evidence.  But  it  is  quite  immaterial 
whether  he  could  have  seen  the  tops  of  the  cars  or  not.  He  had 
no  occasion  or  reason  to  look  that  way  any  longer  after  the 
train  had  passed  on  to  the  north  in  such  a  manner  as  to  lead  him 
to  suppose  that  it  would  continue  on  in  that  direction.  But 
enough  has  been  said  to  show  that  the  circumstances  were  such 
as  to  make'the  rule  that  a  person  approaching  a  railroad  crossing 
is  bound  to  look  and  listen  for  the  approach  of  the  train,  inap- 
plicable to  the  deceased.  This  would  seem  to  be  too  obvious  to 
require  authority.  But  the  principle  involved  has  been  often 
recognized  by  the  courts.  In  Curtis  v.  Railroad  Co.,  27  Wis. 
158,  the  train,  in  being  brought  up  to  the  station, 
came  to  a  stop  in  such  a  manner  as  to  induce  the  be-  Sloritiei!" 
lief  on  the  part  of  the  passengers  waiting  on  the  plat- 
form that  it  had  stopped  for  their  reception,  and  the  plaintiff,  in 
attempting  to  get  on,  was  injured  by  the  sudden  starting  of  the 
train  without  signal.  It  was  held  "  that,  if  the  plaintiff  so  acted 
as  persons  of  common  sense  and  ordinary  prudence  and  in- 
telligence usually  act  in  like  cases,  there  was  no  such  negli- 
gence on  his  part  as  would  prevent  his  recovery  in  the  action." 
And  it  was  further  held  "  that  this  was  an  act  of  negligence  on 
the  part  of  the  company;  and  that  it  was  the  duty  of  the 
company,  if  passengers  were  not  to  enter  the  cars  under  these 
circumstances,  to  have  some  one  there  to  warn  and  prevent 
them,  and  of  the  persons  in  charge   of  the  train,  not  to  start  it 
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without  previous  caution  or  signal  given."  The  application  of 
that  case  to  this  is  very  clear.  The  deceased  had  the  right  ta 
act  as  ordinarily  sensible  persons  would  be  likely  to  do  if  this 
train  passed  on  in  such  a  manner  as  to  induce  the  belief  that  it 
was  to  continue  on  in  that  direction,  and  drive  on,  as  he  did, 
towards  the  crossing,  without  further  attention  to  that  train ; 
and,  to  further  apply  the  case,  it  would  seem  that  the  company 
was  negligent  in  not  having  some  one  there  to  prevent  persons 
from  attempting  to  pass  over  the  crossing  in  the  mean  time,  if 
the  train  was  to  be  almost  immediately  backed  down  over  the 
crossing,  and  the  persons  in  charge  of  the  train  should  not  have 
so  backed  the  train  over  the  crossing  without  previous  caution 
or  signal  given.  In  Bower  v.  Railway  Co.,  6i  Wis.  457 ;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  301,  it  was  held  "that  a  person  ap* 
preaching  a  railway  crossing  with  a  team,  and  having  reason  to 
suppose  that  a  regular  passenger  train  has  recently  passed  from 
one  direction,  is  not  guilty  of  negligence  if  he  fails  to  look  con- 
stantly in  that  direction."  In  Eaton  v.  Railway  Co.,  51  N.  Y. 
551,  the  train  was  standing  with  the  rear  car  nearly  over  the 
crossing,  and  the  plaintiff  attempted  to  cross  with  a  horse  and 
buggy,  and  it  was  suddenly  backed  upon  him.  It  is  said  in  the 
opinion :  "  The  plaintiff  had  a  right  to  expect  that  some  pre- 
vious warning  would  be  given  that  the  train  was  about  to  back, 
to  put  him  in  fault.  The  measure  of  precaution  which  pru- 
dence sug'gests  is  in  due  proportion  to  the  probability  of  dan- 
ger." If,  by  the  negligence  or  omission  of  those  in  charge  of 
the  train,  .the  plaintiff's  vigilance  was  allayed,  they  are  not  at 
liberty  to  impute  the  consequence  of  their  acts  to  his  want  of 
vigilance ;  and,  if  their  acts  brought  him  within  the  boundaries 
of  peril,  they  must  answer  for  the  results.  Railroad  Co.  v. 
Ogier,  35  Pa.  St.  72.  If  in  this  case  those  in  charge  of  the 
train  allayed  the  vigilance  of  the  deceased  by  running  the  train 
over  the  crossing,  and  on  towards  the  north,  in  such 
Smi?^****  manner  as  to  cause  him  to  believe  that  it  would  con- 
tinue, and  not  return,  and  immediately  run  it  back 
over  the  crossing,  they  are  not  at  liberty  to  impute  the  conse- 
quence of  such  act  to  his  want  of  vigilance,  and,  if  such  unex- 
pected return  brought  him  into  peril,  they  must  answer  for  the 
result.  It  is  contended  that  the  train  did  not  return  without 
warning  or  signal,  but  that  the  bell  was  rung  constantly  on  its 
return.  It  is  true  that  many  of  the  defendant's  witnesses  testi- 
fied that  the  bell  was  so  rung,  but  many  of  the  plaintiff's  wit- 
nesses testified  that  they  did  not  hear  it,  and  some  of  them 
were  so  situated  that  they  would  have  heard  it  had  it  been 
rung.  This  is  certainly  made  a  conflict  of  evidence,  and  a  ques- 
tion for  the  jury.  But  if  the  bell  were  rung  on  the  engine  at  the 
other  end  of  the  train,  if  he  did  not  see  the  train,  and  did  hear 


NEGLIGENT   KILLING — CONTRIBUTORY  NEGLIGENCE.      421 

the  bell,  he  could  not  have  known  with  any  certainty  whether  it 
was  rung  for  the  going  forward  or  the  return  of  the  train.     On 
this  appeal  we  miist  assume  that   no  warning  or  signal   was 
given.     As  said  before,  it  would,  seem  that,  under  the  circum- 
stances, there  ought  to  have  been  some  one  on  the  rear  car,  or 
in  some  position  where  he  could  have  seen  that  no  one  was 
about  to  cross  the  track  before  it  was  backed  down  over  the 
crossing,  to  give  the  deceased  timely  warning,  and  to  signal  the 
train  to  stop  if  there  was  danger  of  a  collision.     This  may  not 
be  important  as  affecting  the  question  of  the  defendant's  negli- 
gence, as  its  negligence  seems  to  have  been  estab- 
lished by  other  acts  as  well,  but  it  may  be  important  caatribitorj 
as  affecting  the  question  of  the  negligence  of  the  de-  JJJiSjJiilrbr 
ceased.     It  can  readily  be  seen  that  the  peculiar  cir-  jmrj. 
cumstances  of  this  case  make  the  contributory  neg- 
ligence of  the  deceased  a  question  for  the  jury,  and  not  for  the 
court  to  decide  as  a  question  of  law ;  nor  would  it  be  a  question 
of  law  to  decide  that  the  deceased  was  not  guilty  of  such  negli- 
gence until  the  jury  had  passed  upon  the  disputed  facts  upon 
which  such  a  decision  must  depend.     The  court  erred  in  direct- 
ing a  verdict  for  the  defendant.     The  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Injury  at  Crotting— Negligent  Killing. — St^^post,  Petrie  v,  Columbia  &  G. 
R.  Co.,  430,  and  note,  440. 
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V. 

kuEHN  et  aL 
{Texas  Supreme  Courts  May  i,  1888.) 

Highway  Crossing — Negligent  Killing — Contributory  Negligence. — In  an 
action  to  recover  damages  for  negligently  killing  plaintiff's  husband,  if  it 
appears  that  the  deceased  saw  the  train  when  al^ut  forty  paces  from  the 
highway  crossing ;  that  he  thought  he  could  pass  before  it  reached  the 
crossing  and  whipped  up  his  horse  for  that  purjx)se ;  and  it  is  also  shown 
that  he  was  under  the  influence  of  liquor,  and  acted  recklessly,  there  was 
culpable  negligence  on  the  part  of  the  deceased,  without  which  he  would 
not  have  been  injured. 

Same — Viewof  Tracic — Obstruction. — If  it  is  shown  that  certain  bushes 
which  grew  from  ten  to  twenty  feet  outside  of  the  right  of  way  were  at 
the  time  of  the  accident  bare  of  leaves,  and  in  fact  no  obstruction  to  the 
view  of  the  track,  it  it  error  for  the  court  to  instruct  the  jury  that  it  is 
negligence  for  the  company  to  suffer  brush  or  tall  weeds  to  grow  upon 
its  right  of  way  so  as  to  materially  obstruct  the  viewof  approaching  trains. 
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Same — Action  by  Widow — Suit  by  DeceMed^ — The  fact  that  deceased  had 
instituted  a  suit  to  recover  damages  for  injuries  sustained  while  crossing 
defendant's  railroad  track,  which  was  pending  at  the  time  of  his  death,  is 
no  bar  to  an  action  by  the  widow  and  children  to  recover  for  negligently 
killing  him. 

Same — Action  by  Widow — Remarriage^ — The  fact  that,  pending  a  suit  to 
recover  damages  for  negligently  killing  her  husband,  the  plaintiff  married 
again,  does  not  preclude  her  right  to  maintain  the  action. 

Same — Infant  Plaintiffe— Next  Friend.— The  husband  of  their  mother  has 
no  interest  in  a  suit  by  infant  plaintiffs  to  recover  damages  for  negligently  ^ 
killing  their  father,  and  he  may  competently  act  in  suchsuit  as  next  friend. 

Appeal  from  District  Court,  Comal  County. 

Action  to  recover  damages  for  negligently  killing  the  husband 
and  father  of  the  plaintiffs.  The  defendant  appeals  from  a 
judgment  for  plaintiffs.     The  opinion  states  the  case. 

y.  D.  Guinn  and  J.  H.  McLeary  for  appellant. 

Surges  &  Dibrell  and  W.  R.  Neal  for  appellees. 

Walker,  J. — The   widow  and   the   two   n^^inor  children   of 
Julius  Kuehn  sued   the   appellant,  and  obtained  judgment  for 
negligently  killing  the  said  Julius.     It  is  elementary, 
Sir**  rt***'     ^      recognized  in  the  many  decisions  of  this  court 
show.  in   like   cases,  that,    to  recover  in  such  case,  it  de- 

volves upon- the  plaintiffs  to  show  that  the  death  was 
caused  by  the  defendant ;  that,  in  the  collision  causing  the 
death,  the  deceased  was  using  proper  care,  that  is,  that  he  was 
not  himself  guilty  of  negligence  directly  contributing  to  the 
collision ;  and  that  the  defendant  company  was  guilty  of  negli- 
gence, or  want  of  the  proper  care  called  for  under  the  circum- 
stances. Regarding  the  testimony  as  sufficient  in  this  case  to 
show  want  of  care  or  negligence  on  part  of  the  defendant,  it 
remains  to  determine  whether  the  deceased  so  acted  in  the 
matter  as  to  allow  the  plaintiffs  to  recwer  for  the  negligence 
of  the  defendant.  It  is  a  natural  presumption  that  a  man  in 
his  right  mind  will  not  voluntarily  and  without  motive  encounter 
a  threatening  danger.  Where  the  attendant  circumstances 
show  facts  from  which  a  jury  may  deduce  the  conclusion  of 
want  of  negligence  on  part  of  the  deceased,  this  court  will 
accord  to  the  verdict  a  conclusive  effect.  Th^  amount  of  testi- 
mony is  for  the  jury;  and,  if  exercising  their  judgment  upon 
facts  in  evidence,  their  action  will  not,  or  rarely,  be  set  aside. 

In  this  case  the  testimony  shows  that  deceased  was  going^ 
home  from  the  town  of  New  Braunfels,  near  which  he  lived,  by 
an  old  and  much-travelled,  public  road,  with  which  he 
was  well  acquainted.  The  track  of  the  defendant's 
railroad  crossed  the  road  he  was  travelling  nearly  at  right  angles. 
The  track,  at  the  crossing  and  for  several  hundred  yards  west  of 
it,  was  upon  an  embankment  variously  estimated  at  from  three 
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to  seven  feet  above  the  level ;  that  to  the  right  of  the  deceased, 
and  for  a  distance  of  300  yards  from  the  crossing  upon  the  rail- 
road track,  there  was  an  unobstructed  view  from  the  road  on 
which  he  was  travelling.  Some  hackberry  trees  grew  along  a 
fence  north  of  the  track,  and  outside  of  the  right  of  way ;  but 
ihese,  being  bare  of  leaves,  made  no  material  obstruction  to  the 
sight.  The  testimony  is  conflicting  whether  the  bell  was  rung 
or  thfe  whistle  sounded  at  the  approach  of  the  train  to  the  cross- 
ing ;  but  it  is  in  evidence  that  the  deceased  had  stated  to  witness 
Smith  that  he  saw  the  train  when  it  was  about  40  steps  oflf,  and 
thought  he  could  drive  across  it  before  it  would  reach  him,  and 
whipped  up  his  horses  for  that  purpose ;  to  witness  Hertman, 
*•  that  he  had  seen  the  train  while  he  was  stopping  in  the  lane.*' 
Witness  Bruestedt,  for  the  plaintiffs,  had  testified  to  meeting  the 
deceased  in  the  lane,  about  50  steps  from  the  track,  at  which 
point  it  seems  some  halt  was  made  by  the  deceased.  The  train 
was  provided  with  Westinghouse  automatic  air-brakes,  the  best 
known  to  the  witnesess.  The  engineer  testified  that  he  "  could 
not  have  stopped  sooner  than  he  did  after  seeing  the  intention 
of  the  deceased  to  cross  the  track."  The  duty  to  halt  on  part 
of  those  managing  the  train  did  not  arise  until  it  became  mani- 
fest to  them  that  the  deceased  was  intending  to  go  upon  the 
track  in  front  of  the  train. 

In  the  charge  of  the  court  was  the  following  clause :  "  It  is 
negligence  in  a  railroad  company  to  permit  or  suffer  brush  or 
tall  weeds  to  grow  upon  its  right   of  way,  so  as  to  charge  of 
materially  obstruct  the  view  of  approaching  trains  by  coort-Ob- 
persons  about  to  cross  its  track ;    and   if  the  jury  ■*"»«*^  ^'•^« 
believe  from  the  evidence   that  the  defendant  permitted  and 
suffered  brush  and  tall  weeds,  as  alleged  in  plaintiff's  petition, 
to  grow  upon  its  '  right  of  way,  so  as  to  materially  obstruct  the 
view  of  approaching  trains,  by  persons  about  to  cross  the  rail- 
road, on  the  crossing  in  question,  a|id  that  but  for  such  obstruc- 
tion the  injury  would  not  have  happened,  then  the  defendant  is 
liable  in  this  case,  unless  you  believe  from  the  evidence  that  the 
deceased's  own  negligence  directly  contributed  to  the  injury." 
After  a  careful  study  of  the  statement  of  facts  we  find  no  testi- 
mony authorizing  this  issue.     The  defendant  asked  a   charge 
correcting  the  error,  and  saved  the  exception.     The  trial  judge, 
in  refusing  the  correction,  remarks  that,  in  his  opinion,  there  was 
some   such  testimony.     It  may  be  that  the  statement  of  facts 
omitted  it,  but  we  are   governed  by  the  record  as  before  us. 
It  is  shown  that  the  hackberry  trees  spoken  of  by  the  witnesses 
grew  some  10  to  20  feet  outside  of  the  right  of  way ;  ])«eeMe^ 
that  at  the  time,  27th  February,  the  trees  were  bare  suntyofaeg- 
of  leaves,  and  in   fact  were  no  obstruction.     It  was  "^■«•• 
shown  that  the  deceased  Wels  under  the  influence  of  liquor,  and  in 
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approaching  the  crossing  acted  in  a  reckless  manner.  Besides 
this,  his  actual  knowledge  of  the  presence  of  the  approaching 
train  rendered  all  questions  as  to  means  of  knowledge  of  it  of  no 
importance.  To  give  the  charge  set  out  above  was  error,  and 
the  verdict  was  against  the  testimony  upon  the  issue  of  contribu- 
tory negligence.  We  can  but  hold  that  the  testimony  negatives 
proper  care,  and  shows  culpable  negligence  on  part  of -deceased, 
without  which  he  would  not  have  been  injured. 

We  can  notice  but  few  of  the  many  other  assignments  of  error. 
The  petition  was  good.  That  deceased  had  instituted  suit  for 
damages,  which  suit  was  pending  at  his  death,  is  no 
widow-ufkAt  ^^^  ^^  ^  action  of  the  plaintiffs.  That,  pending 
yiaiBUff.  the  suit,  the  widow  married  again,  does  not  preclude 
her  right  of  action.  The  fact  doubtless  affected  the 
verdict,  as  it  gives  her  less  damages  than  were  given  to  each  of 
the  children.  That  the  husband  of  the  mother  acted  as  next 
friend  of  the  minor  children  was  not  error.  He  was  not  inter- 
ested in  the  suit  by  them.  Since  this  appeal  was  taken,  this 
court  has  held  in  Railway  z/.  Morris,  68  Tex.  49,  that  the  defend- 
ant is  not  released  from  liability  by  its  lease  of  the  road  to 
another  company. 

The  charge  of  the  court  is  exceptionally  full  and  fair  to  both 
parties,  with  the  exception  of  the  paragraph  above  given.  The 
court  properly  charged  that  the  neglect  of  statutory 
2r  coiirt^*''"  duties  was  negligence  as  matter  of  law.  Having  given 
a  clear  exposition  of  the  law  applicable  to  the  facts,  it 
was  his  duty  to  refuse  charges  asked  upon  the  subjects  covered 
by  the  general  charge.  The  defendant  does  not  have  the  right 
to  have  the  court  charge  upon  the  effect  of  isolated  facts  as 
negligence  or  not.  The  jury  determines,  upon  the  circum- 
stances of  the  situation,  where  not  a  matter  of  law,  the  fact  of 
negligence,  under  the  charge  as  to  the  duty  or  degree  of  care 
imposed  upon  the  parties  arising  from  the  entire  fact,  and  upon 
exercising  their  judgment  upon  them. 

For  the  error  above  stated,  the  judgment  below  is  reversed, 
and  the  cause  remanded. 

Highway  crotsingt — Negligent  Killing.— See, /(7jA  Petrie  v,  Columbia  & 
Gr.  R.  Co..  430,  and  note,  440. 

Same — Contributory  Negligence. — See,  ante,  Louisville  &  N.  R.  Co.  v. 
Schuster,  407,  and  note,  41 1. 

Same — Crossing  in  Front  of  Moving  Train.— Ordinarily  it  is  negligence  in 
a  person  to  attempt  to  cross  in  plain  view  of  near  and  rapidly  approaching 
train.  Chicago  R.  Co.  v.  Bell,  70  III.  102  ;  Belfontaine  R.  to. «/.  Hunter, 
33  Ind.  335  ;  State  v.  Maine  Cent.  R.  Co.,  76  Me.  357;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  312 ;  Baltimore  &  O.  R.  Co.  v.  Mali,  66  Md.  53 ;  s.  c,  28 
Am.  &  Eng.  R.  R.  Cas.  628 ;  Schwartz  v.  Hudson  R.  Co.,  4  Robt.  (N.  Y.) 
347 ;  Rigler  z/.  R.  Co.  (N.  C.)  26  Am.  &  Eng.  R.  R.  Cas.  386;  Bohon  v. 
Milwaukee,  L.  &  W.  R.  Co.,  61  Wis.  391 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
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276.  The  mere  fact  that  the  speed  of  the  train  is  greater  than  usual  or  in 
violation  of  law  will  not  excuse  the  party,  Kelly  v,  Hannibal  &  St.  J.  R. 
Co.,  75  Mo.  138,  because  where  a  person  attempts  to  cross  a  railroad  track 
in  advance  of  an  approaching  train,  and  merely  miscalculates  his  ability  to 
do  so  in  safety,  there  can  be  no  recovery  for  a  resulting  injury.  Chicago 
R.  Co.  V,  Fear,  53  111.  115  ;  Belfontaine  v.  Hunter,  33  fnd.  335;  Schwartz 
-v.  Hudson  R.  Co..  4  Robt.  (N.  Y.)  347. 

There  are  cases  in  which  it  is  not  negligence  as  a  matter  of  law  to  at- 
tempt to  cross  in  front  of  an  advancing  train.  See  Detroit  &  M.  R.  Co. 
V,  Van  Steinberg,  17  Mich.  99;  Bonnell  v.  Delaware  R.  Co.,  39  N.  J.  L. 
(10  Vr.)  189 ;  Aaron  v.  Second  Avenue  R.  Co.,  2  Daly  (N.  Y.).  127 ;  Baxter 
v.  Second  Avenue  R.  Co.,  3  How.  (N.  Y).  Pr.  219;  s.  c,  3  Robt.  (N.  Y.) 
510;  Langhoff  v,  Milwaukee  R.  Co.,  19  Wis.  48^. 

See  also  note  to  Durbin  v,  Oregon  K.  &  N.  Co.  (Oreg.),  32  Am.  &  Eng. 
R.  R.  Cas.  156. 
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V, 

Greenlee  et  ux. 

{Texas  Supreme  Coutt,  April  20, 1888.) 

Highway-crossing — Personal  Injuries — Instruction. — In  an  action  to  re- 
•cover  damages  for  personal  injuries,  where  there  is  some  evidence  that 
the  train  struck  the  oxen  drawing  plaintiffs'  wagon,  an  instruction  upon 
the  hypothetical  case  of  a  collison  between  the  engine  and  plaintiff's 
iKragon  cannot  be  deemed  misleading  to  the  prejudice  of  the  defendant. 

Same — Inevitable  Accident — Instruction* — An  instruction  that  if  neither 
party  was  guilty  of  negligence,  and  the  injury  was  the  result  of  an  acci- 
dent, no  recovery  can  be  had.  cannot  be  to  the  defendant's  prejudice. 

Same — Duty^o  Loolc  and  Listen. — Travellers  upon  a  highway,  which  runs 
parallel  to  a  railroad  track  before  crossing  it,  are  under  no  obligation  to 
look  for  trains  before  they  discover  the  crossing. 

Same — Contributory  Negltgencei — According  to  the  rule  of  the  Texas 
courts,  except  in  case  of  failure  to  perform  a  statutory  duty,  negligence  is 
very  rarely  a  question  of  law,  and  it  is  not  error  for  the  court  to  omit  to 
instruct  the  jury  that  it  was  the  duty  of  plaintiffs,  as  they  approached  the 
track,  to  look  and  listen  for  trains,  if  a  charge  as  to  the  contributory  negli- 
gence of  the  plaintiffs  has  been  given  in  general  terms. 

Appeal  from  District  Court,  Bosque  County. 
Action  to  recover  damages  for  personal  injuries  sustained  by 
plaintifis.     The  opinion  states  the  case. 
W>  M.  Flaurnoy  for  appellant. 
Alexander  Sr  Winter  and  5.  H,  Lumpkin  for  appellees. 

Gaines,  J. — This  is  an  action  brought  in  the  court  below  by 
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James  S.  Greenlee  and  his  wife,  Lou  M.  Greenlee,  to  recover 
damages  for  a  personal  injury  to  the  wife,  alleged  to 
have  occurred  by  reason  of  the  negligence  of  the  de- 
fendant company.  The  appellees  were  travelling  along  a  pub- 
lic road  in  an  ox  wagon,  and  arriving  at  the  road  of  defendant 
where  it  is  crossed  by  a  highway,  and  the  heads  of  the  oxen 
reaching  the  track  of  the  railroad  just  as  an  engine  drawing  a 
train  of  cars  swept  past,  the  oxen  were  frightened  by  the  loco- 
motive, and,  sheering  to  the  right,  overturned  the  wagon,  and 
inflicted  the  injury  of  which  appellees  complained. 

The  first  question  presented  in  the  brief  of  appellant  is  as  to 
the  action  of  the  court  in  impanelling  the  jury.  It  appears  from 
impMeUiiiff  the  bill  of  exceptions  that,  when  the  parties  an- 
J^rj-Peremp-  nounced  ready  for  trial,  a  number  of  the  jurors 
leml^'an-  selected  for  the  week  had  been  impanelled  in  another 
moAiMffUie*-  case,  and  were  then  considering  their  verdict,  and 
»•■•  that  thereupon  the  court  directed  the  names  of  the 

remaining  jurors  to  be  drawn  and  placed  upon  the  slips.  Twelve 
names  having  been  drawn  and  entered  upon  the  slips,  the  parties 
were  required  to  exercise  their  peremptory  challenges.  The 
counsel  for  defendant  objected  to  exercising  its  right  of  chal- 
lenge until  the  entire  panel  for  the  week  had  been  plafed  in  the 
box,  and  their  names  drawn  by  the  clerk.  The  objection  was 
overruled.  The  counsel  then  moved  the  court  to  allow  them  to 
suspend  their  challenges  until  a  sufficient  number  of  talesmen 
could  be  summoned  to  complete  the  list.  This  was  refused, 
and  the  parties  were  required  to  strike  from  the  lists  furnished 
by  the  clerk  before  other  jurors  were  summoned.  In  the  action 
of  the  court  there  was  no  error.  The  statutes  evidently  con- 
templated that,  when  as  many  as  12  jurors  are  present  for  the 
trial  of  causes,  their  names  must  be  drawn,  and  placed  upon  the 
slips,  before  others  are  summoned.  Rev.  St.  art.  3091.  The 
•article  cited  provides,  in  substance,  that,  in  cases  m  the  district 
court  in  which  not  so  many  as  12  names  remain  in  the  box,  the 
court  shall  direct  the  sheriff  to  summon  a  sufficient  number  of 
qualified  persons  as  it  may  deem  necessary  to  complete  the 
panel;  thereby  clearly  implying  that,  if  12  remain,  talesmen 
shall  not  be  summoned  until  the  number  is  reduced  by  chal- 
lenge. When  as  many  as  12  are  drawn,  they  are  then  subject 
to  be  challenged  for  cause.  Id.  art.  3092.  If,  by  such  chal- 
lenges, the  number  be  reduced  to  less  than  12,  then  other  jurors 
must  be  summoned.  Id.  art.  3093.  But  if,  after  the-  exercise 
of  the  challenges  for  cause,  as  many  as  12  remain,  then  "the 
parties  shall  proceed  to  make  their  peremptory  challenges,  if 
they  desire  to  make  any/*  Id.  art.  3094.  Such  is  the  meaning 
of  the  statute,  literally  interpreted  ;  and.  its  obvious  intent  is  to 
prevent  an  unnecessary  consumption  of  time.     As  long  as  it  is 
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possible  to  complete  the  jury  without  resort  to  talesmen,  this 
shall  be  done.  Whenever  the  number  is  less  than  12,  either 
when  first  drawn,  or  after  the  challenges  for  cause  or  the  per- 
emptory challenges,  then,  and  not  before,  the  court  is  empow- 
ered to  order  others  to  be  summoned  by  the  sheriff.  No  reason 
is  seen  why  the  directions  of  the  statute  should  not  be  literally 
pursued.  Under  them  there  is  a  reasonable  assurance  that  every 
juror  obnoxious  to  either  party  may  be  excluded  from  the  panel, 
and  thereby  a  fair  and  impartial  jury  secured.  The  articles  we 
have  cited  from  the  Revised  Statutes  were  partly,  if  not  pri- 
marily, intended  to  meet  the  very  contingency  which  presented 
itself  in  this  case,  and  is  wisely  provided  in  order  to  save  delay 
in  the  trial  of  causes,  when  such  delay  is  not  necessary  to  the 
due  administration  of  justice.  It  is  to  be  further  remarked  that 
the  leading  object  of  our  present  jury  law  was  to  avoid  the  evils 
resulting  from  the  summoning  of  juries  by  sheriffs,  and,  in  fur- 
therance of  that  end,  it  is  framed  with  the  intent  to  secure  the 
panel,  when  practicable,  from  the  jurors  selected  by  the  commis- 
sioners. 

There  are  several  assignments  of  error  which  complain  of  the 
charge  of  the  court.  The  court  submitted  an  instruction  to  the 
jury  upon  the  hypothetical  case  of  a  collision  between  the 
engine  of  defendant  and  plaintiffs'  wagon  ;  and  it  is 
objected  to  the  instruction  that  there  was  no  evi-  iMtr«etioEi— 
dence  of  a  collision,  and  that  it  is  therefore  erro-  ^/i^^'J^tS*** 
neous.  It  seems  to  us,  however,  that  this  is  quite  an  usjon. 
immaterial  matter,  and  that,  if  the  assumption  that 
there  was  no  evidence  of  actual  contact  were  well  founded,  the 
charge  could  not  have  misled  the  jury  to  the  prejudice  of  ap- 
pellant. But,  in  point  of  fact,  there  was  evidence  of  a  collision 
between  the  engine  and  the  oxen  which  drew  the  wagon.  The 
plaintiff,  J.  S.  Greenlee  testified  that  he  thought  the  engine 
struck  the  horns  of  the  oxen,  and,  in  another  place,  that  his  im- 
pression was  it  touched  their  legs.  His  wife's  testimony  was 
somewhat  to  the  same  effect.  Neither  of  them  was  positive 
whethef  there  was  any  actual  contact  or  not.  It  is  also  com- 
plained that  the  court  erred  in  charging  the  jury  that,  if  neither 
party  was  guilty  of  negligence,  the  injury  w'as  the  result  of  an 
accident,  and  no  recovery  could  be  had.  But  it  is  clear  that 
the  defendant  could  not  have  been  prejudiced  by  this  instruc- 
tion. In  reference  to  the  other  assignments  which  relate  to  the 
instructions  of  the  court,  we  may  say  generally  that,  in  our 
opinion,  the  court's  charge .  correctly  presented  the  law  applica- 
ble to  the  case,  and  to  the  issues  made  by  the  pleadings  and 
evidence.  Upon  each  phase  of  the  case  the  jury  were  clearly 
instructed  that  the  plaintiffs  could  not  recover  if  they  failed  to 
exercise  ordinary  care  and  prudence  in  attempting  to  cross  the 
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railroad   track.     It  is  claimed,  however,  that   the  charge  was 
erroneous,  because  the   jury  were  not  told  that  the  plaintiffs 

could  not  recover  if  they  were  negligent  in  not  watch. 
1*  k*"  d"*'  **  ^"^  ^^^  ^^^  train  before  they  discovered  the  crossing. 
Uiten.  But  we  know  of  no  law  which  makes  it  the  duty  of 

travellers  upon  a  highway  which  runs  parallel  to  a 
railroad  track,  before  crossing  it,  to  look  for  trains  before  they 
approach  the  point  of  danger.  The  court  charged,  in  effect, 
that  if  the  plaintiffs,  after  they  "  ascertained  where  the  crossing 
was,  or  after,  by  the  use  of  ordinary  diligence,  they  could  have 
discovered  the  crossing,  failed  to  exercise  such  care  to  avoid  the 
danger  as  a  prudent  man  would  have  exercised  under  like  cir- 
cumstances,' they  could  not  recover.  The  husband  admitted  in 
his  testimony  that  he  saw  the  crossing  before  he  started  his  wagon 
down  the  declivity,  and  at  a  point  some  50  or  60  feet  from 
the  railroad  track ;  and  testified  that,  before  attempting  to  cross 
over,  he  looked  for  approaching  trains,  but  saw  none.  Before 
this  there  was  no  danger  to  be  encountered,  and  we  are  at  a  loss 
to  conceive  what  diligence  he  was  called  upon  to  exercise  prior 
to  this  time.  Can  it  be  seriously  contended  that  he  should  have 
been  on  the  outlook  merely  because  he  was  moving  parallel  to 
the  railroad  track?  If  the  court  had  so  charged,  the  charge 
would  have  been  misleading,  and  fatal  to  the  judgment  if  the 
verdict  had  been  against  the  plaintiffs. 

It  is  also  insisted  that  the  court,  instead  of  charging  generally 
that  plaintiffs  could  not  recover  if  they  failed  to  exercise  ordi- 
nary care  in  approaching  the  crossing,  or  at  least,  in  addition  to 
such  charge,  should  have  instructed  the  jury  that  it  was  the 
duty  of  plaintiffs,  as  they  approached  the  track,  to  look  and  listen 
for  coming  trains.  But  we  think  the  charge  as  to  contributory 
negligence  of  plaintiffs,  as  given,  in  general  terms,  sufficient. 
According  to  the  rule  of  decision  in  this  court,  except  in  case  of 
a  failure  to  perform  a  statutory  duty,  negligence  is  very  rarely  a 
question  of  law.  It  is  most  usually  a  question  of  fact,  the  de- 
termination of  which  depends  upon  the  circumstances  of  each 
particular  case.  Railway  Co.  v.  Murphy,  46  Tex.  356. .  In  the 
case  cited,  it  was  held  that  an  instruction  to  the  jury  which  told 
them  that  certain  acts  on  part  of  the  servants  of  the  railroad 
company  were  negligence  was  error,  and  is  authority  for  hold- 
ing that  a  more  specific  charge  upon  the  alleged  contributory 
negligence  was  not  required  in  this  case. 

The  tenth  assignment  is  that  "  the  court  erred  in  its  last  clause 

of  its  charge,  which  excluded  from  the  minds  of  the 
flBdiii**for**  jury  the  alternative  of  finding  for  the  defendant  by 
pUtAtur.  emphasizing   their  finding  for  the  plaintiffs."     The 

answer  to  this  is  that  the  court  did  not,  in  the  para- 
graph complained  of,  instruct  the  jury  to  find  for  plaintiffs. 
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The  instruction  merely  gives  the  rule  of  damages  "  if,  under  the 
instructions  given,  and  the  evidence,"  the  jury  "should  find  for 
the  plaintiflfs."  The  twelfth  assignment  of  error  does  not  specify 
the  particular  special  charges  the  refusal  of  which  is  complained, 
and  is  too  general  to  be  considered. 

An  exception  was  taken  to  the  language  of  one  of  the  counsel 
for  plaintiffs  used  in  closing  argument  to  the  jury.     The  lan- 
guage was  not .  objected  to  when  uttered,  and  the 
judge  states  in  the  bill  of  exceptions  that  his  atten-  ^'JjJJi*"**^ 
tion  was  engrossed  at  the  time  in  the  preparation  of 
his  charge,  and  that  he  only  heard  one  of  the  remarks  of  which 
complaint  is  made,  and  that  this  he  promptly  checked.     With- 
out passing  upon  the  question  whether  the  language  is  of  such 
a  character  as  would  require  a  reversal  under  any  circumstances,, 
we  will  say  that  the  remarks  were  not  so  plainly  prejudicial  to 
defendant  as  to  demand  that  the  verdict  be  set  aside,  in  the  ab- 
sence of  an  objection  by  its  counsel  at  the  time  the  words  were 
spoken. 

In  reference  to  the  assignments  which,  in  effect,  submit  that 
the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence^ 
it  is  sufficient  to  say  that  the  testimony  was  conflicting,  and 
that  therefore  the  verdict  should  not  be  disturbed.  If  the  jury 
believed  the  testimony  of  the  plaintiffs,  they  could  not  have 
come  to  any  other  proper  conclusion.  The  last  assignment, 
that  "  the  court  erred  in  overruling  defendant's  motion  for  a 
new  trial,  and  in  refusing  a  new  trial,"  is  sufficient,  because  too 
general.  It  is  presumed  that  it  merely  intended  to  show  that 
the  questions  raised  by  the  prior  assignments  were  presented  to 
the  court  below  on  the  motion  of  a  new  trial. 

There  is  no  error  in  the  proceedings  of  the  court  below,  and 
the  judgment  is  affirmed. 

Injury  at  Crossing — Contributory  Negligencea — ^See,  axr/f,  Louisville  &  N. 
R.  0>.  V,  Schuster,  407,  and  note,  411. 
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Petrie 
Columbia  and  Greeneville  R.  Co. 

{South  Carolina  Supreme  Court,  October  9,  1888.) 

Negligence — Negligent  Killing — Evidence — Coroner's  Inquest — In  an  ac- 
tion CO  recover  damages  for  negligently  killing  plaintiff's  intestate,  the 
testimony  of  witnesses  taken  before  the  coroner's  inquest  cannot  compe- 
tently be  admitted,  even  though  offered  at  a  second  trial  of  the  cause, 
after  it  has  been  admitted  without  objection  at  the  first  trial. 

Same — Nonsuit — Province  of  Jury. — Plaintiff's  intestate  was  killed  at  a 
railroad-crossing  on  a  day  on  which  there  was  a  high  wind  blowing.  She 
had  her  head  wrapped  up,  probably  to  protect  her  from  the  cold  wind. 
The  wind  came  from  a  direction  opposite  to  that  from  which  the  train 
approached.  On  approaching  the  crossing  the  whistle  was  blown,  but 
not  continuously,  until  the  train  reached  the  crossing,  as  required  by 
statute.  Held,  that  a  motion  for  a  nonsuit  on  the  ground  that  there  was 
no  evidence  to  show  that  the  intestate's  death  was  the  result  of  defend- 
ant's failure  to  give  the  statutory  signals,  was  properly  refused,  as  the  de- 
ceased might  not  have  heard  the  signal  actually  given,  but  possibly  might 
have  heard  the  signal  which  ought  to  have  been  given. 

Same— Nonsuit — Contributory  Negligence. — Contributory  negligence  be- 
ing a  matter  of  defence  which  must  be  proved  to  the  satisfaction  of  the 
jury,  it  cannot  constitute  a  ground  for  a  nonsuit. 

Same — Action  by  Children — Beneficial  Interest  in  Deceased's  Life. — Under 
the  provisions  of  the  South  Carolina  Gen.  Stat.,  §  2184,  the  children  of 
a  person  negligently  killed  may  maintain  an  action  to  recover  damages, 
although  at  the  date  of  the  killing  the  whole  of  the  plaintiffs  were  adults 
having  no  legal  claim  on  the  deceased  for  their  support. 

Same — instruction — illustration. — If  the  trial  judge,  after  defining  gross 
negligence  in  accurate  terms,  proceeds  to  submit  the  question  of  fact  to 
the  jury  whether* the  deceased  was  guilty  of  gross  negligence  in  attempt- 
ing to  cross  a  railroad  track,  and  illustrated  his  remarks  by  statinfi^  the 
case  of  one  going  upon  a  track  for  the  purpose  of  committing  suicide, 
adding:  **  That  would  be  an  extreme  case  of  wilfulness  "  such  charge  is  not 
misleading  as  leaving  the  jury  to  infer  that  there  could  be  no  gross  negli- 
gence on  the  part  of  the  deceased,  unless  she  went  upon  the  track  for  the 
purpose  of  committing  suicide. 

Same — Statutory  Signals. — Except  in  a  case  of  sudden  and  unexpected 
emergency,  the  fact  that  the  engineer  of  the  locomotive  was  otherwise 
engaged  upon  it,  and  therefore  did  not  give  the  statutory  signal  on  ap- 
proaching a  highway  crossing,  is  no  justification  to  a  railroad  company. 

Same — Province  of  Court — Jury. — After  the  trial  judge  has  properly  de- 
fined negligence  and  gross  negligence,  it  is  the  exclusive  province  of  the 
jury  to  determine  whether  the  facts  proved  in  a  given  case  constitute  neg- 
ligence or  gross  negligence,  and  it  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  specincally  with  reference  to  the  actions  of  the  deceased 
in  attempting  to  cross  in  front  of  an  approaching  train,  or  in  regard  to  her 
duty  to  look  and  listen. 
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Same — Damages— Funeral  Expenses^ — In  an  action  to  recover  damages 
for  negligently  killing  plaintiff's  intestate*  funeral  expenses  properly  con- 
stitue  an  element  in  estimating  the  amount  of  damages. 

Appeal  from  Common  Pleas  Circuit  Court,  Spartanburg 
County. 

Action  by  John  Petrie  as  administrator  of  Margaret  W.  Petrie, 
deceased,  against  the  Columbia  &  Greeneville  R.  Co.  to  recover 
damages  for  negligently  killing  the  intestate.  The  defendant 
appeals  from  a  judgment  of  the  plaintiff. 

Duncan  &  Sanders  and  John  C.  Haskell  for  appellant. 

J,  S,  R.  Thomson  for  appellee. 

McIVER,  J. — The  plaintiff  brings  this  action,  as  administrator 
of  Margaret  W.  Petrie,  to  recover  damages  in  bphalf  of  her  chil- 
dren for  injury  sustained  by  them  by  reason  of  ner  death,  caused 
by  the  alleged  negligence  of  the  defendant  company.  ^^^ 

The  testimony  on  behalf  of  the  plaintiff  tended  to 
show  that  the  deceased  was  a  widow  lady,  about  the  age  of  79 
years,  living  with  her  son-in-law  very  near  the  track  of  the  rail- 
road ;  and  that  she  was  killed  by  a  passenger  train  while  attempt- 
ing to  cross  the  track  of  the  railroad  at  or  near  a  point  where  it 
was  intersected  by  a  highway.  At  the  time  of  her  death  she 
left  several  children,  none  of  whom  were  minors,  but  they  had 
all  been  settled  off  to  themselves  several  years  before  the  death 
of  their  mother.  The  old  lady  had  a  small  income,  sufficient  for 
her  own  support,  derived  from  the  rent  of  her  land  ;  but  at  the 
time  of  her  death  she  was  living  with  her  daughter,  who  had 
been  in  bad  health  for  several  years,  and  whose  husband  was 
also  disabled ;  and  was  attending  upon  them.  The  testimony 
tended  to  show  that  the  deceased  was  quite  active  and  vigorous 
for  a  person  of  her  years,  and  was  in  the  habit  of  rendering 
valuable  services  to  her  children  and  grandchildren,  especially  in 
cases  of  sickness,  as  she  claimed  to  have  read  and  to  have  some 
knowledge  of  medicine.  There  was,  however,  no  distinct  evi- 
dence of  the  value,  in  dollars  and  cents,  of  her  services ;  the 
testimony  being,  in  general  terms,  that  her  services  were  of  value 
to  her  children  in  saving  them  physicians*  bills,  and  in  many 
ways  being  of  material  assistance  to  them  ;  and  there  was  also  evi- 
dence that  she  was  in  the  habit  of  assisting  one  of  her  sons,  who 
had  been  disabled  in  the  war,  by  giving  him  money  and  other 
things.  The  evidence  tended  to  show  that  the  country  was  open 
at  the  place  where  the  disaster  occurred,  and  that  an  approach- 
ing train  could  be  seen  and  heard  for  a  considerable  distance ; 
though  there  was  also  evidence  that,  on  the  side  of  the  track 
from  which  the  deceased  was  probably  returning  at  the  time  she 
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met  her  death,  the  view,  at  one  point,  was  obstructed  by  a  de- 
pression in  the  ground,  and  by  a  sort  of  embankment,  or  mound, 
as  the  witnesses  called  it,  upon  which  wood  was  piled  for  the 
train  ;  and  also  that  there  were  some  trees  or  bushes  near  the 
track,  which,  it  was  claimed,  obstructed  the  view.  The  day  on 
which  the  disaster  occurred  (15th  March,  1884,)  it  was  cold  and 
windy,  the  wind  blowing  down  the  road  in  a  direction  opposite 
to  that  from  which  the  train  approached  ;  and  when  the  body  of 
deceased  was  found  her  head  was  tied  up  with  a  veil  and  shawl, 
and  she  had  on  a  large  bonnet.  The  testimony  was  that  when 
the  train  reached  the  whistle-post,  some  distance  below  the  high- 
way crossing,  but  how  far  was  not  shown,  there  were  three  or 
four  short  blows  of  the  whistle  on  the  engine,  but  there  was  no 
ringing  of  the  bejl,  and  the  whistle  was  not  kept  blowing  until 
the  engine  had  crossed  the  highway. 

At  the  close  of  plaintiff's  testimony  counsel  for  defendant 
moved  for  a  nonsuit  upon  the  grounds  hereinafter  more  particu- 
larly stated,  which  motion  was  refused.  The  defence  then  went 
into  their  testimony,  and  first  offered  the  testimony  of  Mrs. 
Neighbours,  taken  bejfore  the  coroner's  inquest,  which  at  a  pre- 
vious trial  of  this  case  had  been  offered  by  the  defence,  and  re- 
ceived then  without  objection.  Plaintiff  s  counsel  objected,  and 
the  testimony  was  ruled  out.  Counsel  for  defendant  then 
offered  the  testimony  of  B.  F.  Eaker,  the  engineer  of  the  train 
which  caused  the  death  of  plaintiff's  intestate,  which  had  been 
offered  in  evidence  by  the  defendant  on  a  former  trial  of  this 
case,  and  received  then  without  objection.  This  testimony  was 
objected  to  by  counsel  for  plaintiff,  and  was  likewise  excluded. 
After  other  testimony  had  been  offered  in  behalf  of  the  defence, 
for  the  purpose  of  showing  that  the  death  of  deceased  was  not 
caused  by  any  negligence  on  the  part  of  the  defendant  company, 
but  was  due  to  her  own  gross  negligence,  the  case  was  submitted 
to  the  jury,  under  the  charge  of  the  court,  who  rendered  a  ver- 
diet  in  favor  of  the  plaintiff  for  $850.  Defendant's  counsel  then 
submitted  a  motion  for  a  new  trial  upon  grounds  which  are 
mostly  embraced  in  defendant's  ninth,  tenth,  and  eleventh 
grounds  of  appeal.  This  motion  was  also  refused,  and,  judgment 
having  been  entered  in  favor  of  plaintiff,  defendant  ap- 
peals, and  moves  for  a  reversal  of  said  judgment  for  the  follow- 
ing alleged  errors  therein,  "(i)  In  overruling  de- 
•rro?ir***  ""^  fendant's  motion  for  a  nonsuit.  (2)  In  not  admit- 
ting in  evidence  the  testimony  of  Mrs.  Neighbours. 

(3)  In  not  admitting  in  evidence  the  testimony  of  B.  F.  Eaker. 

(4)  In  charging:  *  Was  Mrs.  Petrie guilty  of  gross  or  wilful  neg- 
ligence .  .  .  when  the  killing  occurred?  .  .  .  Did  she  go 
upon  that  track  wilfully?  Did  she  put  herself  wilfully  there  with 
that  intention?    Wilful   negligence,  gentlemen,   is  where    one 
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wilfully  places  himself  in  a  place  of  known  danger,  as  was  illus- 
strated  to  you  in  the  case  of  one  going  upon  a  track  for  the  pur- 
pose of  committing  suicide.*  (5)  In  charging  :*  It  is  not  necessary 
that  any  witness  should  have  testified  to  the  value  in  dollars  and 
cents  of  these  services.'  (6)  In  charging :  *  In  this  action,  if  the 
defendant  is  liable,  funeral  expenses  of  deceased  may  properly 
be  considered  as  among  the  elements  of  damage,  if  it  is  satisfac- 
torily proven  that  the  plaintiff  has  paid  the  same.*  (7)  In  charg- 
ing :  The  failure  to  blow  the  whistle  or  ring  the  bell,  as  required 
by  statute,  if  suclv  failure  existed,  would  be  negligence  in  the  de- 
fendant, whether  that  failure  occurred  by  reason  of  the  employ- 
ment of  one  of  its  officers  in  arranging  some  other  parts 
about  the  machinery  or  not.*  (8)  In  charging :  '  If  a  person 
should  voluntarily  put  himself  or  herself  upon  the  track,  and  the 
engineer  sees  that  person,  it  is  his  duty  to  endeavor  to  stop  the 
train.  To  make  no  such  effort  when  he  saw  such  person  would 
be  gross  negligence.*  (9)  In  refusing  to  charge :  *  If  the  deceased 
saw  and  heard  the  train  approach  the  crossing,  and  notwithstand- 
ing this  undertook  to  cross  the  track  of  defendant  in  front  of  this 
train,  and  but  for  this  act  of  hers  she  would  not  have  been  killed, 
then  the  plaintiff  cannot  recover.*  (10)  In  refusing  to  charge : 
'  It  is  the  duty  of  a  person  approaching  a  railroad  crossing, 
in  order  to  avoid  danger,  to  stop,  and  look  and  listen  ;  and  if  the 
deceased  failed  to  use  her  sense  of  sight  and  hearing,  and  walked 
uporf  the  track  of  an  approaching  train  in  plain  sight  and  hear- 
ing, and  but  for  this  act  of  hers  would  not  have  been  killed,  then 
she  was  guilty  of  such  negligence  as  will  defeat  the  plaintiff's 
right  to  recover.'  (11)  In  refusing  to  charge:  'If  Mrs.  Petrie 
saw  or  heard  the  train  approaching,  or  if  she,  by  the  exercise  of 
reasonable  care,  could  have  seen  or  heard  it,  then  the  defendant 
is  not  liable,  even  though  it  failed  to  blow  the  whistle  or  ring 
the  bell,  as  required  by  the  statute.*  (12)  In  refusing  to  charge: 
*  Even  if  the  jury  are  satisfied  in  this  case  that  the  engineer  was 
guilty  of  great  negligence  and  want  of  care,  yet  the  plaintiff  can* 
not  recover  if  the  deceased  was  also  guilty  of  contributory  negli- 
gence ;  that  is  to  say,  that  she  did  not  observe  proper  care  under 
the  circumstances.*  (13)  In  refusing  to  charge:  *  If  the  deceased 
failed  to  observe  proper  care  under  the  circumstances,  the  plain- 
tiff cannot  recover.*  (14)  In  refusing  to  grant  defendant *s  mo- 
tion for  a  new  trial.**      ^ 

The  second  and  third  grounds  of  appeal,  relating  to  the  ad- 
missibility of  testimony,  will  be  considered  together,  as  they  are 
really  governed  by  the  same  principle.     There  can  be  KTidence- 
no  doubt  that  the  testimony  of  these  two  witnesses,  Tntimonr  »t 
taken  before  the  coroner*s  inquest,  was  originally  in-  coroner's  in- 
competent evidence  in  this  case.     Even  on  the  trial  ^" 
of  the  party  charged  with  the  murder  of  the  person  over  whose 
85  A.  &  E.  R.  R.  008.-28 
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dead  body  the  inquest  was  held,  the  testimonyof  a  witness  taken 
at  such  inquest,  and  who  has  since  died,  has  been  held  incompe- 
tent (State  V.  Caippbeil,  i .  Rich.  Law  124),  and  certainly  such 
testimony  is  not  admissible  on  a  trial  between  persons  who  were 
not  parties  to  the  inquest,  and  had  no  legal  connection  therewith. 
Indeed,  as  we  understand  it,  this  proposition  is  conceded ;  but 
it  is  contended  that,  inasmuch  as  this  confessedly  incompetent 
testimony  was  received  without  objection  on  the  former  trial  of 
this  case,  it  has  thereby  been  made  competent  to  introduce  it  in 
this  trial,  upon  the  well-settled  principle  that,  where  incompetent 
testimony  has  been  received  without  objection  at  the  time  it  is 
offered,  it  thereby  becomes  competent.  Burris  v.  Whitner,  3  S. 
C.  510,  and  many  other  cases  to  the  same  effect.  But  whether 
that  principle  can  be  applied  to  this  case  is  what  we  arc  now 
called  upon  to  determine.  To  so  apply  it  would,  it  seems  to  us, 
ignore  the  nature  and  effect  of  a  new  trial,  which  is  a  trial  de 
novo,  and  is  conducted  just  as  if  there  had  been  no  previous 
trial.  Neither  party  can  rely  upon  the  testimony  as  taken  at 
the  previous  trial,  nor  is  he  bound  thereby.  On  the  contrary, 
each  party  must  offer  his  evidence  anew,  just  as  if  there  had 
been  no  previous  trial,  and  when  it  is  so  offered  it  necessarily  be- 
comes subject  to  any  legal  exception  which  may  be  taken  to  it. 
Hence,  while  the  testimony  in  question  became  competent  in 
the  former  trial,  because  it  was  not  objected  to  when  offered, 
yet,  having  been  objected  to  when  offered  at  the  last  trial,  it  was 
properly  excluded  as  incompetent  on  such  trial.  See  i  Greenl. 
Ev.  §  103,  and  cases  cited  in  note  i. 

The  first  ground  of  appeal  imputes  error  to  the  circuit  judge 
in  refusing  the  motion  for  a  nonsuit.  That  motion  was  based 
upon  the  following  grounds :  "  First,  because  plaintiff 
puintiVii  ^^^  failed  to  show  affirmatively  any  negligence  on 
eontribatorr  the  part  of  defendant,  causing  the  death  of  Mrs. 
neyiigvnee-      Petrie ;  second,  because  plaintiff  has  failed  to  show 

Pr^Lceof         ^j^^^.  ^j^^  j^jj^j.^    ^^   ^.j^^g  ^j^^   ^^^jl   ^^   y^^  ^j^^  whistle 

continuously  caused  or  contributed  to  the  death  of 
Mrs.  Petrie ;  third,  because  the  facts  show  that  the  accident  was 
caused  by  the  gross  negligence  of  the  deceased ;  fourth,  that 
the  plaintiff  has  failed  to  show  any  beneficial  interest  or  pecuni- 
ary loss  to  her  children."  It  will  be  observed  that  the  phrase- 
ology used  in  all  these  grounds  is  open  to  objection  when  the 
question  is  as  to  a  motion  for  a  nonsuit ;  for  in  such  a  case  the 
inquiry  never  is  whether  the  evidence  shows  the  existence  of  a 
fact  material  to  the  plaintiff's  case,  as  the  question  whether  such 
a  fact  has  been  shown  is  a  question  exclusively  for  the  jury. 
The  true  inquiry  is  whether  there  is  any  evidence  tending  to 
show  the  existence  of  such  facts  as  are  material  to  the  case  of 
the  plaintiff ;  and  this  inquiry  is  not  presented  by  any  one  of 
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these  grounds.  But  waiving  this,  and  assuming  that  the  ques- 
tions were  presented  in  proper  form,  we  will  proceed  to  con- 
sider them.  The  first  two  grounds  are  doubtless  based  upon 
the  theory  that  while  the  failure  to  ring  the  bell  or  blow  the 
whistle  continuously  until  the  engine  had  Crossed  the  highway 
might  be  evidence  of  negligence  on  the  part  of  the  defendant, 
yet  there  was  no  testimony  tending  to  show  that  such  negli- 
gence caused  the  death  of  Mrs.  Petrie,  or  in  any  way  contributed 
thereto;  for  in  the  face  of  the  express  terms  of  the  statute 
{Gen.  St.  §  1483),  requiring  that  the  bell  should  be  rung  or  the 
whistle  sounded  at  a  distance  of,  at  least,  500  yards  from  the 
point  where  a  railroad  crosses  a  public  highway,  and  kept  ring- 
ing or  sounding  until  the  engine  has  crossed  such  highway,  and 
in  view  of  the  undisputed  testimony  that  this  positive  require- 
ment of  the  statute  was  not  complied  with,  it  could  scarcely  be 
denied  that  there  was  evidence  of  negligence  on  the  part  of  the 
defendant.  But  it  being  true,  as  contended  for  by  appellant, 
that  it  is  not  sufficient  to  make  out  plaintiff's  case  that  there 
should  be  simply  evidence  of  defendant's  negligence,  but  that 
there  must  also  be  some  evidence  that  the  injury  complained  of 
was  the  result  of  such  negligence  (Glenn  v.  Railroad  Co.,  21  S. 
C.  466),  we  will  proceed  to  inquire  whether  there  was  any  evi- 
dence tending  to  show  that  the  failure  on  the  part  of  the  de- 
fendant to  give  the  signals  required  by  statute  in  any  way  con- 
tributed to  the  injury  complained  of.  We  think  there  was  some 
evidence  tending  to  show  that  fact ;  and  whether  it  was  suf- 
ficient or  not  was  not  for  the  circuit  judge  to  determine  on  a 
motion  for  nonsuit,  but  was  exclusively  for  the  jury,  to  whom  it 
was  properly  left.  The  testimony  is  all  set  out  in  the  case,  and 
we  cannot  go  over  it  with  a  view  of  vindicating  our  conclusion. 
It  is  sufficient  to  say  that  the  circumstances  indicated  by  the 
circuit  judge,  in  refusing  the  motion  for  a  nonsuit,  afforded 
some  evidence  that,  if  the  requirements  of  the  statute  had  been 
complied  with,  the  disaster  might  not  have  occurred.  The  high 
wind  blowing  at  the  time  from  a  direction  opposite  to  that  from 
which  the  train  was  approaching,  together  with  the  manner  in 
which  the  old  lady's  head  was  wrapped  up,  probably  to  protect 
her  from  the  cold  wind,  may  have  been  sufficient  to  prevent  her 
from  hearing  the  signal  which  was  given,  and  may  not  have 
been  sufficient  to  have  prevented  her  from  hearing  the  signal 
which  ought  to  have  been  given.  We  cannot  say,  therefore, 
that  there  was  absolutely  no  evidence  tending  to  show  that  the 
injury  complained  of  was  the  result  of  the  negligence  in  failing 
to  give  the  signal  as  required  by  the  statue. 

The  third  ground  clearly  cannot  be  sustained,  for  it  has  been 
frequently  held  that  contributory  negligence  is  a  matter  of  de- 
fence, which  must  be  proved  to  the  satisfaction  of  the  jury,  and 
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cannot,  therefore,  constitute  a  ground  for  a  nonsuit.  Carter  v. 
Railroad  Co.,  19  S.  C.  20;  Darwin  v.  Railroad  Co.,  23  S.  C.  531 ; 
and  many  other  cases. 

We  come  next  to  the  fourth  ground  of  the  motion  for  a  non- 
suit ;  and,  construing  it  in  the  same  liberal  spirit,  it  presents  the 

inquiry  whether  there  was  any  evidence  tending  to 
Action  br  show  that  the  parties  for  whose  benefit  this  action  is 
toreRUnTinB'  brought — the  adult  children  of  the  deceased — ^had 
ofdeeeMwi.      any  beneficial  interest  in  her  life,  or  suffered   any 

pecuniary  loss  by  her  death.  It  would  be  sufficient 
for  the  present  inquiry  to  say  that  there  was  some  evidence  that 
the  deceased  was  in  the  habit  of  rendering  services  to  her  chil 
dren  which  were  of  value  to  them,  and  that  would  be  enough  to 
carry  the  case  to  the  jury.  It  is  contended,  however,  that,  un- 
less the  children  had  some  legal  claim  on  the  deceased  for  their 
support,  no  damages  can  be  recovered  for  their  benefit ;  and  as 
the  children  of  deceased  were  all  adults,  living  to  themselves, 
they  could  not  possibly  have  any  such  claim.  This  view  is 
based  upon  the  idea  that  the  "  injury  "  spoken  of  in  the  statute 
means  only  the  deprivation  of  a  legal  right.  This,  it  seems  to 
us,  is  a  narrow  view  of  the  statute ;  and,  on  the  contrary,  its 
language  repels  any  such  view.  There  is  not  only  no  language 
in  the  statute  which  requires  such  a  restricted  signification  to  be 
placed  upon  the  word  "  injury,"  but  some  of  its  terms  indicate 
that  such  was  not  the  sense  in  which  the  word  was  used.  The 
language  of  section  2184  of  the  General  Statutes  is  as  follows: 
"  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  and  children  of  the  person  whose  death  shall  have  been 
caused,  .  .  .  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties,  respectively,  for  whom,  and  for 
whose  benefit,  such  action  shall  be  brought,  and  the  amount  so 
recovered  shall  be  divided  among  the  before-mentioned  parties 
in  such  shares  as  they  would  have  been  entitled  to  if  the  de- 
ceased had  died  intestate,  and  the  amount  recovered  had  been 
personal  assets  of  his  or  her  estate.'*  Now,  it  will  be  observed 
that  the  provision  is  that  the  damages  recovered,  in  case  there 
are  only  children  left,  shall  be  divided  equally  among  all  of 
the  children,  whether  some  of  them  be  minors  or  not ;  and  this 
negatives  the  idea  that  the  claim  for  damages  rests  upon  the 
theory  that  the  beneficiaries  have  been  deprived  of  some  legal 
right ;  for,  in  the  case  supposed,  while  minor  children  would 
have  a  legal  claim  on  their  father  for  support,  the  adults  would 
have  no  such  claim,  and  yet  by  the  terms  of  the  statute  no 
distinction  is  made.  Again  it  will  be  noticed  that  our  statute, 
unlike  many  others  of  a  similar  character,  does  not  speak  of 
"pecuniary"  loss  or  injury,  which  word  might  possibly  tend  to 
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show  that  the  injury  for  which  damages  are  allowed  was  con- 
fined to  the  deprivation  of  some  legal  claim  susceptible  of 
measurement  by  a  pecuniary  standard;  but  its  language  is 
broader,  and  gives  the  jury  the  right  to  award  **  such  damages 
as  they  may  think  proportioned  to  the  injury  resulting  from 
such  death ;"  and  as  it  is  quite  certain  that  the  beneficiaries  of 
the  action  may  sustain  injury,  by  the  death  of  a  relative,  over 
and  above  the  loss  of  any  legal  claim  which  they  may  have 
upon  such  relative,  it  follows  that  the  view  contended  for  can- 
not be  sustained.  The  conclusion  which  we  have  reached  is 
sustained  by  high  authority.  In  the  case  of  Railroad  Co.  v. 
Barron,  5  Wall  90,  the  view  contended  for  by  the  appellant 
was  pressed  by  counsel  in  an  elaborate  argument ;  but  the  court 
held  that  it  was  not  necessary  that  the  beneficiaries  should  have 
had  a  legal  claim  on  the  deceased,  if  he  had  survived,  for  their 
support.  Our  view  is  also  supported  by  many  other  authorities 
cited  in  respondent's  argument.  Indeed,  in  the  case  we  have 
cited  from  5  Wall,  supra.  Nelson,  J.,  in  speaking  of  the  view 
contended  for  by  appellant,  says:  "This  construction,  we  be- 
lieve, has  been  rejected  by  every  court  before  which  the  ques- 
tion has  been  presented."  It  is  quite  clear,  therefore,  that  there 
was  no  error  in  refusing  the  motion  for  a  nonsuit. 

The  language  of  the  charge  excepted  to  in  the  fourth  ground 
of  appeal  is  only  partially  quoted,  and  the  purpose 
of  it  seems  to  be  to  convey  the  idea  that  the  circuit  i»«tni«tion— 
judge  intended  the  jury  to  understand,  or  left  them  SmmiSiai" 
to  infer,  that  there  could  be  no  gross  negligence  on  raicide. 
the  part  of  the  deceased,  unless  she  went  upon  the 
track  for  the  purpose  of  committing  suicide.     But  when  the  en- 
tire paragraph,  from  which  these  extracts  are  taken,  is  read  (and 
for  the  purpose  of  a  full  understanding  of  the  several  exceptions 
the  entire  charge  should  be  embraced  in  the  report  of  the  case), 
it  is  plain  that  no  such  inference  was  open  to  the  jury ;  for  the 
judge,  after  defining  "  gross  negligence  "  in  terms  to  which  no 
exception  has  been  taken,  proceeded  to  submit  the  question  of 
fact  to  the  jury  whether  Mrs.   Petrie  was  guilty  of  gross  negli- 
gence.    What  he  said  about  suicide  was  only  as  an  illustration, 
and  was  properly  qualified  by  the  following  remark :    "  That 
would  be  an  extreme  case  of  wilfulness." 

That  portion  of  the  charge  excepted  to  in  the  seventh  ground 
of  appeal,  taken  in  the  connection  in  which  it  was 
used,  was  clearly  not  erroneous.     Where  the  statute  ri**|l]I[l^x^^* 
requires  a  certain  duty  from  a  railroad  company,  the  €«••. 
failure  to  perform   such   duty  cannot   be   excused 
where  the  company  has  failed  to  provide  a  sufficient  number  of 
officers  or  agents  to  perform  that  and  other  necessary  services 
in  running  the  train.     Hence  the  fact  that  the  engineer  was  en- 
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gaged  in  arranging  the  air-pump  while  approaching  the  crossing, 
and  for  this  reason  failed  to  give  the  signal  required  by  statute, 
would  be  no  excuse  for  such  failure ;  unless  it  was  shown,  as  the 
judge  suggested,  that  the  necessity  for  working  on  the  pump 
arose  from  a  sudden  and  unexpected  emergency ;  and  there  was 
not  only  no  evidence  of  this,  but,  on  the  contrary,  the  testimony 
shows  that  this  work  might  just  as  well  have  been  done  before 
approaching  or  after  leaving  the  highway  crossing. 

That  portion  of  the  charge  which  forms  the  basis  of  the  eighth 
ground  had  no  application  whatever  to  the  case  as  made  by  the 
testimony,  and  was  purely  speculative.  Hence,  conceding  that 
there  was  error  in  telling  the  jury  that  a  supposed  state  ot  facts 
would  constitute  gross  negligence,  it  is  quite  certain  that  such 
error  could  not  possibly  have  affected  the  result  in  this  case ;  for 
there  was  not  only  no  evidence  whatever  that  the  engineer  saw 
the  deceased  on  the  track  in  front  of  his  train,  but,  on  the  con- 
trary, the  uncontradicted  evidence  is  that  neither  the  engineer, 
nor  any  other  officer  connected  with  the  train,  knew  that  she  had 
been  run  over  or  knocked  off  the  track. 

The  requests  to  charge  in  the  ninth,  tenth,  and  eleventh  grounds 
of  appeal,  which  also  constitute  the  principal  grounds 
NepriiffVBM—     for  the  motion  for  a  new  trial,  were  properly  refused. 
eonrt  iIa/^      The  fundamental  vice  in  all  of  these  requests  is  that 
Jury.  they  called  upon  the  judge  to  pass  upon  questions  of 

fact.  The  rule,  as  we  understand  it,  is  that  the  pro- 
vince of  the  judge  is  to  give  to  the  jury  a  definition  of  the  term 
"  negligence,''  or  "  gross  negligence  ;"  and  then  it  is  the  exclusive 
province  of  the  jury  to  determine  whether  the  facts  proved,  in 
a  given  case,  constitute  negligence  or  gross  negligence.  Bridger 
V.  Railroad  Co.,  25  S.  C  30,  31.  As  is  well  said  by  the  chief 
justice  in  that  case,  in  speaking  of  this  matter  of  negligence : 
"  All  agree  as  to  the  general  definition, — the  absence  of  ordinary 
care.  But  who  is  to  say  whether  the  facts  alleged  and  proved 
show  this  absence,— the  judge  or  the  jury?  The  judge  is  re- 
quired to  charge  the  law,  and  the  jury  to  find  the  facts.  The 
law,  however,  does  not  state  what  facts  proved  will  show  the  ab- 
sence of  ordinary  care.  It  could  not  do  so  as  applicable  to  every 
case  which  arises.  The  cases  involving  this  question  are  so  dif- 
ferent in  their  facts,  so  various,  so  complicated,  and  arising  under 
so  many  different  circumstances,  that  it  would  be  utterly  im- 
possible to  lay  down  any  general  principle  of  law,  by  which 
every  special  case  could  be  measured  and  tested  as  to  the  fact 
of  negligence,  and  which  would  enable  a  judge  to  say  to  the  jury, 
as  matter  of  law,  such  and  such  facts  show  the  absence  or 
presence  of  ordinary  care  ;"  and  then  he  lays  down  the  rule 
substantially  as  we  have  stated  it.  Of  course  the  same  rule  ap- 
plies where  the  question  is  as  to  gross  negligence  as  in  cases  of 
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ordinary  negligence.  This  being  the  rule,  it  follows  that  the  cir- 
cuit judge  committed  no  error  in  refusing  to  charge  that  the  ex- 
istence of  certain  facts  precluded  the  plaintiff's  right  to  recover ; 
for  that  would,  in  effect,  have  been  a  charge  that  a  given  state 
of  facts  constituted  gross  negligence,  whereas  that  was  a  ques- 
tion for  the  jury.  It  will  be  observed  that  the  question  is  not 
whether  the  judge  erred  in  simply  refusing  to  instruct  the  jury 
that  it  was  the  duty  of  a  person  approaching  a  railroad  crossing 
to  use  his  senses  of  sight  and  hearing  in  order  to  protect  himself 
from  the  danger  of  a  collision,  but  the  question  is  whether  he 
erred  in  refusing  to  go  further,  and  instruct  the  jury  that  such 
failure  was  gross  negligence,  and  would,  in  this  case,  defeat  the 
plaintiff's  right  to  recover. 

The  requests  to  charge  which  constitute  the  basis  of  the  twelfth 
and  thirteenth  grounds  of  appeal  were  not  really  refused.  The 
statute  (Gen.  St.  §  1529)  provides  that  where  a  per-  lart^wtiw 
son  is  injured  by  a  collision  with  a  railroad  train,  at  ntut^— 
a  highway  crossing,  by  reason  of  the  negligence  of  the  "^rop*"" 
company  to  give  the  required  signals,  the  company  **"' 
shall  be  liable  for  the  damages  thereby  sustained,  "  unless  it  is 
shown  that,  in  addition  to  a  mere  want  of  ordinary  care,  the  person 
injured  .  .  .  was,  at  the  time  of  the  collision,  guilty  of  gross  or  wil- 
ful negligence,  or  was  acting  in  violation  of  the  law ;  and  that  such 
gross  or  wilful  negligence  or  unlawful  act  contributed  to  the  in- 
jury." Nothing  is  said  in  the  act  about  observing  proper  care  ; 
and  hence  the  circuit  judge,  in  dealing  with  these  requests,  de- 
clined to  adopt  the  word  "  proper,"  but,  following  the  language 
of  the  statute,  instructed  the  jury,  as  he  had  done  before,  that 
if  the  deceased  was  guilty  of  gross  negligence,  which  contributed 
to  the  injury,  then  she  could  not  recover ;  and  that  taking  the 
words,  "  if*  she  did  not  observe  proper  care,"  to  mean  that  she 
was  guilty  of  gross  negligence,  then  the  request  was  good  law. 
In  this  there  certainly  was  no  error,  for  he  simply  translated  the 
incorrect  language  of  the  request  into  the  more  accurate  terms 
employed  in  the  statute. 

The  fourteenth  ground  of  appeal  has  already  been  considered, 
except  in  so  far  as  the  motion  for  a  new  trial  was  based  upon 
the  ground  that  the  damages  given  were  excessive.  It  is  so  well 
settled  that  the  decision  of  the  circuit  judge  upon  this  point  is 
final  that  it  is  only  necessary  to  refer  to  some  of  the  cases. 
Steele  v.  Railroad  Co.,  11  S.  C.  589,  and  the  cases  therein  cited. 

It  only  remains  to  consider  the  questions  raised  by  the  fifth 
ground  of  appeal,  as  to  the  mode  of  proving  the 
amount  of  the  damages  ;  and  by  the  sixth  ground,  as  JIJ"^*^|^. 
to  the  elements  which  may  enter  into  the  estimate.  pensM. 
As  to  the  former  question,  it  is  very  obvious  that  in 
many  cases,  slander,  etc.,  it  is  impossible,  to  show  by  evidence  the 
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amouiit,  in  dollars  and  cents,  of  the  damages  sustained  ;  and  yet 
we  have  never  heard  it  suggested  even  that  the  inability  to  do 
this  precludes  the  jury,  when  the  facts  and  circumstances  are 
laid  before  them,  from  making  their  own  estimate  of  the  amount 
of  the  damages  recoverable  in  such  cases,  and  we  see  no  reason 
why  the  same  cannot  be  done  in  a  case  like  this.  Even  if  wit- 
nesses had  undertaken  to  testify  as  to  the  amount  of  damages, 
in  dollars  and  cents,  which  the  beneficiaries  in  this  action  had 
sustained  by  the  loss  of  their  mother,  such  testimony  could  only 
have  been  the  opinions  or  estimates  of  such  witnesses,  based 
upon  the  facts  and  circumstances  of  the  case,  and  it  seems  to  us 
that  the  jury  was  quite  as  competent  to  make  such  estimate  as 
the  witnesses  would  have  been.  See  what  is  said  upon  this  sub- 
ject by  Nelson,  J.,  in  Railroad  Co.  v.  Barron,  supra.  As  to  the 
other  question, — whether  the  funeral  expenses  could  properly 
constitute  an  element  in  estimating  the  amount  of  the  damages, 
— it  seems  to  us  that  the  authorities  cited  by  respondent's  coun- 
sel in  his  argument  fully  sustain  the  ruling  of  the  circuit  judge. 
The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 
Simpson,  C.J.,  and  McGowan,  J.,  concur. 

Highway  Crossing— Negligent  Killing. — See,  ante.  State  to  use  of  Harvey 
V.  Baltimore  &  O.  R.  Co.,  412;  Duame  v.  Chicago&  N.  W.  R.  Co.,  416; 
International  &  G.  N.  R.  Co.  v,  Kuehn,  421. 

Same — Contributory  Negligencei — See,  ante,  Louisville  &  N.  R.  Co.  v. 
Schuster,  407,  and  note,  411. 

Same— Statutory  Signals. — As  to  the  common  law  and  statutory  duty 
of  railroad  companies  to  give  warning  signals  on  approaching  highway 
crossings,  see  ante,  Omaha,  N.  &  B.  H.  R.  Co.  v.  O'Donnell,  and  note. 

Approaching  Crossing  With  Head  Muffled  up, — See  note,  32  Am.  & 
£ng.  R.  R.  Cas.  155. 


Pennsylvania  Co. 

V. 

Sloan. 

{Jlltnois  Supreme  Court,  May  9,  1888.) 

Highway-crossing— Personal  Injuries — Pleading — Misnomer. — A  suit  was 
begun  by  a  summons  against  the  P.  F.  W.  &  C.  R.  Co.,  which  was  served 
on  M.  as  agent.  After  the  expiration  of  the  statutory  period  for  bringing 
suit,  leave  was  given  to  plaintiff  to  amend  by  substituting  the  P.  Co.  in 
the  place  of  the  P.  F.  W.  &  C.  R.  Co.  The  summons  issued  after  the 
amendment,  was  served  on  the  P.  Co.  by  reading  to  M.  as  agent.  The  P. 
Co.  pleaded  that  the  action  had  not  been  commenced  against  it  within  the 
statutory  period.    It  appeared  that,  previously  to  the  injury,  the  railroad 
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was  owned  by  the  P.  F.  W.  &  C.  R.  Co.;  that  the  road  was  sold  under 
foreclosure  proceedings  against  that  company,  and  purchased  by  the  P.  F. 
W.  &  C.  R.  Co.  The  purchaser  operated  the  road  for  a  short  time,  and 
then  leased  it  to  the  P.  Co.,  assignee.  At  the  time  of  the  accident,  the  P. 
Co.  was  operating  the  road  and  running  the  cars.  The  cars  on  the  track 
at  that  time,  and  locomotives  and  sign-boards,  were  marked  "  P.  F.  W.  & 
C.  R.  R."  M.  was  the  general  freight  agent  of  the  P.  Co.;  and  the  officers 
of  the  latter  company  were  consulted  about  the  accident,  and  made  reports 
with  reference  to  it,  to  the  main  office.  The  P.  Co.'s  attorney  filed  the 
plea  in  defence  of  the  original  suit.  //M,  that  such  evidence  was  compe- 
tent for  the  purpose  of  proving  the  real  party  in  interest,  and  that  the 
action  might  be  maintained  against  the  P.  Co. 

Same — Pleading— Statute  of  Limitations — Separate  Counttt — If  an  ordi- 
nary declaration  alleges  the  injuries  to  have  been  caused  by  the  moving  of 
a  locomotive,  whilst  an  amended  declaration  filed  after  the  lapse  of  the 
statutory  period  alleges  the  improper  signalling  of  a  flagman  as  the  further 
cause  of  the  injury,  thus  forming  separate  averments  in  separate  and  dis- 
tinct counts,  a  plea,  of  the  statute  of  limitations,  to  the  whole  declaration 
does  not  raise  the  question  of  the  statutory  bar  as  applied  to  the  allega- 
tion of  the  negligence  of  the  flagman. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  George  M.  Sloan,  to  recover  damages  for  personal 
injuries  causecj  by  the  negligence  of  the  defendant's  employees. 
The  defendant  appeals  from  a  judgment  of  the  appellate  court 
affirming  a  judgment  of  the  circuit  court  for  the  plaintiff.  The 
opinion  states  the  case. 

George  Willard  iox  appellant. 

John  Lyle  King  for  appellee. 

Magruder,  J. — This  suit  was  commenced  in  the  circuit  court 
of  Cook  county  on  July  3,  1874,  by  the  appellee,  to  recover 
damages  for  personal  injuries  received  July  5,  1872. 
On  the  latter  day,  appellee  was  riding  in  a  buggy 
westward  on  Eighteenth  street  in  the  city  of  Chicago,  and  came 
to  Stewart  avenue,  along  which  the  railroad  tracks  of  the  appel- 
lant, 10  or  12  in  number,  run,  from  north  to  south  and  from 
northeast  to  southwest.  He  was  stopped  by  a  train  passing  on 
one  of  the  tracks  farthest  to  the  west,  and  waited  for  some  time 
for  an  opportunity  to  get  across.  A  number  of  stationary  cars 
standing  on  one  of  the  easterly  tracks  south  of  Eighteenth 
street  obstructed  his  view  of  the  tracks  between  the  stationary 
cars  on  the  east  and  the  moving  train  on  the  west.  When  the 
latter  train  had  passed,  he  was  signalled  to  come  on,  and  mo- 
tioned to  hurry  up,  by  the  flagman,  whose  duty  it  was  to  give 
signals  of  the  movements  of  the  cars  and  engines.  Before  he 
could  cross  the  network  of  tracks,  a  train  backing  up  from  the 
south,  and  theretofore  hidden  by  the  stationary  cars,  stopped 
his  further  progress  by  moving  directly  in  front  and  so  near  as 
to  touch  the  horse's  head.  The  horse  became  frightened,  and 
reared  and   plunged,  and  backed  the  buggy  towards  the  east, 


442  PEN'NSYLVANIA  CO.    V,    SLOAN. 

where  it  was  in  danger  of  colliding  with  a  locomotive  advancing 
from  the  north  in  appellee's  rear.  In  this  state  of  affairs,  the 
whistle  of  the  locomotive  was  suddenly  blown  and  increased 
the  fright  of  the  horse.  In  peril  of  his  life  from  the  train  in 
front  of  him,  the  locomotive  in  the  rear  of  him,  and  the  plung- 
ing of  the  frightened  horse,  appellee  jumped  from  the  buggy 
and  received  the  injuries  complained  of. 

The  declaration  charges  that  the  servants  of  appellant  were 
guilty  of  negligence  in  signalling  appellee  to  advance  across  the 
tracks  when  an  approaching  trairt,  that  he  could  not  see,  made 
it  unsafe  to  do  so  ;  and  in  driving  the  locomotive  along  the  track 
at  that  time,  needlessly  and  improperly  blowing  its  whistle. 
The  suit,  as  originally  begun  by  summons  issued  on  July  3,  1874, 
was  against  the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co. 
The  a/ias  summons,  dated  July  23,  1874,  was  served,  July  31, 
1874,  on  R.  C.  Meldrum  as  agent.  The  original  declaration  was 
filed,  August  10,  1874;  to  which  the  general  issue  was  pleaded. 
The  first  trial  was  had  in  April,  1876,  and  resulted  in  a  verdict 
of  $3000.  A  new  trial  was  granted.  The  second  trial  took 
place  in  November,  1876,  and  resulted  in  a  verdict  of  $4000.  A 
new  trial  was  again  granted.  The  third  trial  began  on  March 
26,  1877 ;  but  on  March  27,  1877,  leave  was  given  to  plaintiff  to 
amend  by  substituting  the  Pennsylvania  Co.  in  place  of  the  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  Co.  A  juror  was  withdrawn, 
and  the  cause  continued.  The  summons  issued  and  dated  on 
March  27,  1877,  was  served  on  March  28,  1877,  on  the  Pennsyl- 
vania Co.  by  reading  to  R.  C.  Meldrum,  agent.  March  27, 
1877,  ^^  amended  declaration  was  filed,  consisting  of  five  counts, 
to  which  the  Pennsylvania  Co.  filed  two  pleas, — first,  general  issue ; 
second,  statute  of  limitations, — the  latter  plea  being  that  action 
did  not  accrue  within  two  years  next  before  suit  was  brought. 
To  the  second  plea  four  replications  were  filed,  each  of  which  was 
demurred  to,  and  demurrer  sustained  as  to  second  and  third,  and 
overruled  as  to  first  and  fourth.  Issue  was  joined  on  the  first 
replication,  and  two  rejoinders  were  filed  to  the  fourth.  The 
rejoinders  were  demurred  to,  but  the  demurrer  was  overruled, 
and  plaintiff  elected  to  stand  by  it.  June  4,  1877,  an  order 
was  entered  substituting  the  Pennsylvania  Co.  for  the  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  Co.  In  September,  1877,  a 
third  trial  was  had,  resulting  in  verdict  alid  judgment  for  $3000. 
An  appeal  was  then  taken  to  the  appellate  court,  where  the 
judgment  was  reversed  and  the  cause  remanded.  The  mandate 
was  filed  in  October,  1880.  Afterwards,  in  January,  1885,  leave 
was  granted  to  plaintiff  to  withdraw  all  replications  then  on  file, 
and  to  file  new  replications  to  the  second  plea;  upon  the  first  of 
which  issue  was  joined,  and  to  the  second  and  third  of  which 
rejoinders  were  filed  and  demurred  to.     A  fourth  trial  was  begun, 
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in  September,  1885,  but  plaintiff  withdrew  a  juror,  and  the  cause 
was  continued.  The  fourth  trial  was,  however,  again  begun, 
and  finished  in  November,  1886,  and  resulted  in  verdict  and 
judgment  for  $5000.  The  latter  judgment  has  been  affirmed 
by  the  appellate  court,  whence  it  comes  before  us  by  appeal. 

The  first  bf  the  new  replications  to  the  second  plea  averred 
that  the  defendant,  the  Pennsylvania  Company,  was  a  foreign 
corporation,  possessed  of  and  operating  solely  and  ex- 
clusively the  Pittsburgh,  Fort  Wayne  &  Chicago  Rail-  l^mlT'^^ 
road,  extending  from  Chicago  to  Pittsburgh,  and  all 
the  cars,  etc.,  and  the  servants,  etc.,  of  the  defendant,  and  the 
causes  of  action  mentioned  in  the  declaration,  were  solely  caused 
by  the  negligence  of  defendant's  servants,  etc.;  that  Meldrum 
was  local  and  general  agent  of  defendant  in  Chicago,  and  on . 
July  3,  1874,  plaintiff  sued  out  summons,  and  impleaded  de- 
fendant in  the  name  of  the  Pittsburgh,  Fort  Wayne  &  Chicago 
R.  Co.  (the  said  Pennsylvania  Co.  being  known  and  reputed  as 
the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co.),  that  the  alias 
summons  against  defendant  in  the  reputed  name  of  Pittsburgh, 
Fort  Wayne  &  Chicago  R.  Co.  was  served  July  31,  1874,  on 
Meldrum,  as  agent  of  Pennsylvania  Co.;  that  the  Pennsylvania 
Co.  appeared  by  its  solicitors,  and,  without  pleading  in  abate- 
ment, pleaded  to  the  merits,  etc.  The  replication  then  sets 
forth  the  trials  in  April  and  November,  1876,  the  amendment 
and  substitution  of  March,  1877,  the  issuance  of  summons  in 
March,  1877,  against  the  Pennsylvania  Co.,  and  its  service  on 
Meldrum,  as  agent  of  that  company,  etc.,  and  concludes  as  fol- 
lows :  "  And  so  plaintiff  says  this  suit  is  the  same  suit  com- 
menced against  defendant  in  name  of  Pittsburgh,  Fort  Wayne 
&  Chicago  R.  Co.,  and  that  said  causes  of  action  accrued 
within  two  years  before  commencement  of  suit."  If  the  suit 
had  been  begun  against  the  Pennsylvania  Co.  by  that  name,  it 
was  undoubtedly  commenced  in  time  to  escape  the  bar  of  the 
statute.  The  theory  of  the  appellant  is  that  the  action,  haying 
been  begun  against  the  Pittsburgh,  Fort  Wayne  &  Chicago  R. 
Co.  was  not  begun  against  the  Pennsylvania  Co.;  and  that 
the  bar  of  the  statute  was  complete  as  to  the  latter  company, 
because  it  was  not  made  a  party  until  1877,  n^ore  than  two 
years  after  the  cause  of  action  accrued.  To  answer  this  posi- 
tion, appellee  contends  that  the  Pennsylvania  Co.  was  the 
company  sued  in  the  first  place,  but  that  it  was  merely  sued  by 
the  wrong  name,  to-wit,  by  the  name  of  the  Pittsburgh,  Fort 
Wayne  &  Chicago  R.  Co.  The  law  undoubtedly  is  that,  where 
the  real  party  in  interest,  and  the  one  intended  to  be  sued,  is 
actually  served  with  process  in  the  cause,  even  though  under  a 
wrong  name,  he  must  take  advantage  of  the  misnomer  by  plea 
in  abatement  in  such  suit ;  and,  if  he  does  not,  he  will  be  con- 
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eluded  by  the  judgment  or  decree  rendered,  the  same  as  if  he 
were  described  by  his  true  name.  Pond  v,  Ennis,69  111.  341. 
If  the  Pennsylvania  Co.  was  the  real  party  sued  and  served, 
though  by  the  wrong  name,  it  should  have  pleaded  the  mis- 
nomer in  abatement.  It  did  not  do  so.  The  first  plea  filed  was 
to  the  merits.  The  issue  made  upon  the  plaintiff's  replication 
to  defendant's  second  plea  was  whether  or  not  the  Pennsylvania 
Co.  was  sued  and  impleaded  by  a  wrong  name,  and  served  with 
summons  under  a  wrong  name.  The  issue  then  made  was  one 
of  fact,  and  was  submitted  to  the  jury  along  with  the  other 
facts.  This  question  of  fact,  no  less  than  the  other  questions 
of  fact,  is  settled  and  determined,  so  far  as  we  are  concerned, 
by  the  judgment  of  the  appellate  court.  Defendant  upon  the 
trial  introduced  no  evidence  whatever  under  either  plea.  All 
the  proof  in  the  record  was  put  in  by  the  plaintiff.  The  latter 
called  to  the  stand  and  examined  several  of  appellant's  officers, 
agents,  and  attorneys.  It  appeared  from  their  testimony  that 
foreclosure  proceedings  were  instituted  against  the  Pittsburgh, 
Fort  Wayne  &  Chicago  R.  Co.  in  1867,  or  at  some  date  prior 
thereto.  That  the  road  was  sold  out  under  decree  in  such  pro- 
ceedings, and  purchased  by  the  Pittsburgh,  Fort  Wayne  & 
Chicago  R.  Co.,  which  was  thenceforward  its  owner.  That 
thereafter  the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co., 
ceased  to  do  business,  ran  no  cars,  operated  no  road,  and  simply 
retained  an  organization  for  the  purpose  of  closing  up  its  affairs. 
That  the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co.  operated 
the  road  until  June  7,  1869,  and  then  leased  it  to  the  Penn- 
sylvania R.  Co.;  which  latter  company  assigned  the  lease,  in 
1870  or  1 87 1,  to  the  appellant,  the  Pennsylvania  Co.  That 
the  appellant  was  operating  the  road  and  running  the  cars  when 
the  accident  occurred,  and  when  the  suit  was  brought.  That 
the  cars  on  the  track  at  that  time  were  marked  "  P.,  Ft.  W.  & 
C.  R.  R.,"  and  "  R.  W."  The  sign-boards  were  marked  "  P., 
Ft.  W.  and  C.  Co."  The  initials  "  P.,  Ft.  W.  &  C.  Ry."  were 
on  the  locomotives.  The  same  lettering  was  on  the  windows  of 
the  freight  and  ticket  offices,  though  the  name  of  the  Pennsyl- 
vania Co.  was  also  on  the  transom  over  the  door,  and  on  some 
of  the  windows.  That  Meldrum  was  general  freight  agent 
of  appellant.  That  the  officers  of  appellant  were  consulted 
about  the  accident,  and  made  reports  in  reference  to  it  to  the 
main  office  in  Pittsburgh.  That  appellant's  attbrney  filttd  the 
original  plea  and  defended  the  original  suit,  etc.  There  w^ 
also  testimony  tending  to  show  that  the  plaintiff  intended  to  sue 
the  company,  which  was  running  the  cars  at  the  time  the  injury 
was  committed,  and  which  was  employing  the  servants  charged 
with  the  negligence  complained  of,  and  it  is  undisputed  that  that 
company  was  none  other  than  the  appellant.     This  testimony, 
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which  was  strenuously  objected  to  by  appellant's  counsel,  was 
competent  as  bearing  upon  and  tending  to  prove  the  issue  of 
fact  made  upon  the  replication  to  the  second  plea.  Indeed,  it 
would  seem  to  have  been  difficult  for  any  ordinary  man  to  find 
out  just  what  name,  among  the  many  names  made  use  of,  was 
the  real  name  of  the  company  whose  servants  were  in  charge  of 
the  cars  and  the  tracks'  at  the  time  appellee  was  injured.  We 
do  not  think  that  the  objections  made  by  appellant  to  the  in- 
structions which  were  given  upon  the  subject  of  the  plea  of  the 
statute  of  limitations  are  well  taken.  These  objections  fall  with 
the  objections  to  the  testimony  already  referred  to.  The  in- 
structions in  relation  to  the  plea  were  based  upon  the  testimony 
tending  to  show  the  use  of  the  wrong  name,  and  merely  told 
the  jury,  in  substance,  that  the  statute  of  limitations  did  not 
apply,  if  the  facts  set  up  in  the  replication,  as  above  stated, 
should  be  found  from  the  evidence  to  be  true.  While  the 
Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co.,  appellant's  lessor, 
may  have  been  liable  for  the  injury,  yet  appellant,  the  lessee, 
was  also  liable.  The  railway  company  was  not  sued.  The  de- 
fendant originally  sued  was  called  the  "  Pittsburgh,  Fort  Wayne 
&  Chicago  Railway  Company.'*  As  the  corporation  formerly 
known  by  that  name  was  virtually  defunct,  and  existed  only  to 
wind  up  old  business,  and  not  to  attend  to  new  business,  appel- 
lant's officers  and  agents  could  not  have  supposed  that  corpora- 
tion to  have  been  the  defendant  intended  to  be  sued,  when 
service  was  had  upon  appellant's  own  representative  in  Chicago. 
The  seventh  instruction  given  for  plaintiff  begins  with  these 
words:  "  If  the  jury  believe,  from  the  evidence,  that 
a'flagman  of  the  defendant  improperly  and  inoppor-  JJ'J^***^,,'* 
tunely  signalled  the  plaintiff's  team,"  etc.  This  Ian-  BigBaL***  ' 
guage  is  criticised  upon  the  alleged  ground  that  it 
bases  the  right  of  recovery,  not  upon  the  negligence  or  careless-, 
ness  of  defendant's  servant,  but  upon  the  question  whether  or 
not  such  servant  performed  his  duty  in  an  improper  and  inop- 
portune manner.  The  words  "  carelessly  "  and  "  negligently  " 
are  in  the  declaration,  and,  if  they  had  been  added  to  the  words 
used  in  the  instruction,  the  latter  would  have  been  more  tech- 
nically accurate.  But  we  do  not  think  it  was  sufficiently  inac- 
curate to  mislead  the  jury.  "  Improper  "  means  "  not  fitted  to 
the  circumstances;"  "inopportune"  means  "unseasonable  in 
time,"  or  "  at  the  wrong  time."  If  the  flagman  signalled  to  the 
plaintiff  to  come  on,  when  the  circumstances  were  such  as  to 
require  him  either  not  to  signal  at  all,  or  to  signal  for  a  further 
waiting,  or  if  the  flagman  signalled  to  plaintiff  to  come  on  at  a 
time  when  a  train,  unseen  by  plaintiff,  but  which  the  flagman 
was  bound  to  observe,  was  moving  near  and  directly  towards 
the  team,  then  such  flagman  was  guilty  of  negligence  in  the 
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performance  of  his  duty.  Moreover,  the  fifth  instruction  had 
called  attention  to  the  case  of  one  person  being  put  in  peril  by 
the  "  negligence  and  misconduct  "  of  another,  and  had  directed 
inquiry  to  the  question  whether  the  plaintiff,  in  the  exercise  of 
ordinary  care,  had  been  compelled  by  "  the  negligence  of  the 
defendant "  to  jump  from  his  buggy. 

The  seventh  instruction  is  also  objected  to  as  basing  the  right 
of  recovery  solely  oipon  the  action  of  the  flagman,  and  not  upon 
_  the  action  of  the  engineer  in  backing  the  locomotive 
Huuteof  «Lnd  blowing  the  whistle.  Inasmuch  as  the  original 
Umitatioii-  declaration  attributed  the  injury  to  the  moving  and 
effuu!*  whistling  of  the  locomotive  in  the  rear  of  the  team, 

and  to  no  other  cause,  while  the  amended  declara- 
tion filed  in  1877  added  the  improper  signalling  of  the  flagman 
as  a  further  cause  of  the  injury,  it  is  therefore  claimed  that  the 
amended  declaration  set  up  a  new  cause  of  action  which  came 
within  the  bar  of  the  statute.  Both  declarations  claim  damages 
for  the  same  injury,  and  for  the  same  fright  to  plaintiff's  horse. 
Without,  however,  passing  upon  the  question  whether  the  case 
comes  within  the  principle  announced  in  Railroad  Co.  v,  Cobb, 
64  111.  128,  it  is  sufficient  to  say  that  the  negligence  of  the  flag- 
man and  the  negligence  of  the  engineer  are  separately  averred 
in  separate  and  distinct  counts,  though  they  are  also  charged 
together  in  one  of  the  counts,  and  that  the  plea  of  the  statute 
of  limitations  is  to  the  whole  declaration.  Where  separate 
causes  of  action  are  set  up  in  separate  counts,  and  defendant 
pleads  the  statute  to  the  whole  declaration,  plaintiff  is  entitled 
to  recover  if  one  of  his  causes  of.  action  is  not  within  the  bar. 
I  Chit.  PI.  *546;  Perkins  v.  Burbank,  2  Mass.  81.  The  evidence 
tends  to  establish  negligence  on  both  of  the  grounds  mentioned 
in  the  amended  declaration.  To  justify  him  in  making  the 
point  now  raised,  the  defendant  should  have  pleaded  separately 
to  that  portion  of  the  declaration  which  has  reference  to  the 
conduct  of  the  flagman. 

The  ninth  instruction  given  for  the  plaintiff  tells  the  jury  that 
if  they  **  find  the  defendant  guilty,"  they  shall  assess  his  dam- 
ages, etc. ;  and  then  proceeds  to  state  the  elements 

4iMBa«.*"**'  ^^^^  ^^y  ^^  taken  into  consideration  in  fixing  the 
amount  of  the  damages.  In  regard  to  this  instruc- 
tion, counsel  for  appellant  says:  "The  amount  which  the  jury 
are  thereby  allowed  to  assess  is  not  limited  to  any  belief  on  their 
part  as  to  what  the  testimony  shows.*'  The  criticism  is  not 
warranted.  The  enumeration  of  such  effects  of  the  injury  as 
may  be  compensated  for  in  damages  closes  with  the  words,  "  as 
shown  by  the  testimony.**  Previous  instructions  had  stated  that 
the  defendant  would  be  guilty  if  certain  facts  should  be  found 
from  the  evidence  to  be  true.     The  finding  of  the  defendant 
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guilty  as  specified  in  the  ninth  instruction  presupposed  a  belief, 
from  the  evidence,  in  the  truth  of  the  facts  referred  to  in  such 
previous  instructions.  The  judgment  of  the  appellate  court  is 
affirmed. 


Palmer 
St.  Paul  and  Duluth  R.  Co. 

{Minnesota,  Supreme  Court,  May  14,  1888.) 

Crotsing— Cattle  on  Track— Failure  to  Blow  Whistle. — Where  cattle  law- 
fully upon  a  highway  are  Icilled  by  an  engine  at  the  crossing  of  a  railway 
and  the  highway,  evidence  that  the  employees  of  the  railway  omitted  to 
ring  a  bell  or  blow  a  whistle  before  reaching  the  crossing,  as  required  by 
statute,  is  competent. 

Appeal  from  District  Court,  Chisago  County. 
Action  to  recover  for  negligently  killing    stock  belonging  to 
the  plaintiff.     Defendant  appeals  from  a  judgment  for  plaintiff. 
O'Brien  &  O'Brien  for  appellant. 
John  W,  Willis  for  respondent. 

Mitchell,  J.— Gen.  St.  1878,  c.  65,  §  117,  provides  that  upon 
appeal  from  a  justice  of  the  peace  upon  questions  of  law  alone, 
the  action  shall  be  tried  in  the  district  court  upon  the  Appeal  ftom 
return  of  the  justice.  In  Barber  v.  Kennedy,  18  jvetiee-Be- 
Minn.  216  (Gil.  196),  we  held  that  the  justice's  ▼'•"  of  eti- 
minutes  of  the  testimony  were  no  part  of  his  return  ; 
there  being  no  statute  requiring  or  authorizing  the  return  of  the 
evidence.  Subsequently  section  116  of  chapter  65  was  amended 
by  providing  **  that,  upon  an  appeal  upon  questions  of  law  alone, 
the  justice  before  whom  the  action  is  tried  shall,  upon  the  re- 
quest of  either  party,  return  to  the  district  court  a  true  transcript 
of  all  the  evidence  given  upon  the  trial,  and  the  same  shall  be 
filed  with  the  clerk  of  the  district  court  as  a  part  of  the  return 
of  said  justice."  The  evidence  being  now  made  a  part  of  the 
return,  we  are  of  opinion  that  the  appellant,  upon  such  an  appeal, 
may  raise,  as  a  question  of  law,  the  point  that  there  was  no  evi- 
dence to  justify  the  judgment.  If  there  be  any  evidence  reason- 
ably tending  to  support  it,  the  district  co.urt  could  not  consider 
the  question  of  preponderance.  That  would  be  a  question,  not 
of  law,  but  of  fact,  which  should  only  be  determined  upon  a  trial 
de  novo  upon  an  appeal  upon  questions  of  fact  or  of  both  law  and 
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fact.  Upon  examination,  we  are  of  opinion  that  there  was  evi- 
dence reasonably  tending  to  support  the  judgment  of  the  justice, 
and  therefore  it  was  properly  affirmed. 

This  is  all  that  is  necessary  to  be  said  on  the  case  except  upon 
one  point.  It  was  admitted  that  the  animals  were  killed  by 
defendant's  trains  on  a  crossing  of  its  railroad  and  a 
lajHry  to  fst-  public  highway.  So  far  as  appears,  the  animals  were 
ti»~8iffiiftia.  lawfully  on  the  highway.  One  of  the  acts  of  negli- 
gence complained  of  was  the  omission  to  give  a  signal 
of  the  approach  of  the  train  by  ringing  a  bell  or  blowing  a 
whistle  before  reaching  the  crossing,  as  required  by  the  statute. 
Sp.  Laws,  1861,  c.  I,  §  16.  Appellant's  contention  is,  in  sub- 
stance, that  these  signals  are  required  and  intended  solely 
as  a  warning  to  human  beings,  and  not  to  cattle,  which  are 
not  supposed  to  be  endowed  with  reason  so  as  to  understand 
their  meaning.  It  is  a  matter  of  common  knowledge  and  ob- 
servation, and  supported  by  evidence  in  this  case,  that  the  blow- 
ing of  a  whistle  does  often  frighten  cattle  off  a  railway  track,  and  is 
frequently  resorted  to  by  locomotive  engineers  for  that  purpose. 
When  the  legislature  required  the  giving  of  these  signals,  they 
may  be  presumed  to  have  intended  them  for  any  purpose  which 
they  might  naturally  or  reasonably  be  supposed  to  subserve,  in- 
cluding the  driving  of  cattle  from  the  railway  track.  Therefore 
we  are  of  the  opinion  that  evidence  of  the  omission  to  give  these 
signals  was  competent,  and  it  was  for  the  justice  to  say,  under 
all  the  circumstances  of  the  case,  whether  the  giving  of  the 
signals  would  have  prevented,  and  the  omission  to  do  s'o  caused, 
the  accident,  i  Thomp.  Neg.  507,  and  cases  cited.  Judgment 
affirmed. 

Crossings— Warning  Signals. — Respecting  the  common  law  and  statu- 
tory duty  of  railway  trains  to  give  warning  signals  on  approaching  high 
way  crossings,  see,  an/e»  p.  346,  Omaha,  N.  &  B.  H.  R.  Co.  v.  O'DonnelU 
note,  349-351- 

Same — Duty  to  Signal  for  Animals. — The  signals  required  by  statute  are 
for  the  protection  of  stock  as  well  as  of  man ;  and  where,  through  the 
omission  to  give  them,  stock  is  injured  upon  a  crossing,  the  railway  com- 
pany is  liable  in  damages.  Alabama  &  G.  S.  R.  Co.  v.  McAlpine,  71  Ala. 
545 ;  s.  c,  1 5  Am.  &  Eng.  R.  R.  Cas.  544 ;  Mobile  &  O.  R.  Co.  v.  Malone, 
46  Ala.  391  ;  Springfield  &  I.  S.  R.  Co.  z/.  Andrews,  68  III.  56;  Toledo  & 
W.  W.  R.  Co.T/.  Furguesson,  42  III.  449 ;  Great  Western  R.  Co.  v.  Geddis, 
33  III.  304;  Chicago  &  R.  I.  R.  Co.  v.  Reid,  24  111.  144;  Turner  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  78  Mo.  578 ;  s.c,  19  Am.  &.  Eng,  R.  R.  Cas.  506; 
Braxton  v.  Hannibal  &  St.  J.  R.  Co.,  77  Mo.  455:  s.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  494;  Owens,  v,  Hannibal  &  St.  J.  R.  Co.,  58  Mo.  386;  Hewen- 
stein  V.  Pacific  R.  Co.,  55  Mo.  33 ;  East  Tennessee,  Va.  &  Ga.  R.  Co.  v. 
Scales,  2  Lea  (Tenn.),  688.  Particularly  is  this  true  in  those  cases  where, 
if  the  signals  had  been  given,  they  might  probably  have  frightened  the  an- 
imals from  the  crossing.  Indianapolis  &  St.  L.  R.  Co.  v,  Pe5rton.  76  111. 
340;  Pennsylvania  Co.  v.  Krick,  47  Ind.  369 ;  Gates  v,  Burlington,  C.  R.  Sc 
M.  R.  Co.,  39  Iowa,  45 ;  Lapine  v.  New  Orleans,  O.  &  Gt.  W.  R.  Co.,  20 
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T-a.  An.  158;  Turner  v.  Kansas  City.  St.  J.  &  C.  B.  R.  Co..  7^  Mo.  578; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  506;  Owens  v.  Hannibal  &  St.  J.  R.  Co., 
58  Mo.  386;  Tabor  v,  Missouri  Valley  R.  Co.,  46  Mo.  354;  Bemis  v,  Con- 
necticut &  P.  R.  R.  Co.,  42  Vt.  375 ;  Washington  v,  Baltimore  &  O.  R. 
Co.,  17  W.  Va.  190;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  479. 

Same — A  Railroad  Company  is  Always  Bound  to  Use  Ordinary  Care  and 
Diligence  as  to  Stock  Rightfully  on  the  Highway.— See  Lane  v,  Kansas 
City.  Fort  Scott  &  Gulf  R.  Co..  31  Kan.  525;  s.  c,  15  Am.  &  Eng.  R.  R. 
Cas.  526 ;  Kendig  v,  Chicago,  R.  I.  &  P.  R.  Co..  79  Mo.  20;  s.  c,  19  Am. 
&  Eng.  R.  R.  Cas.  493.  But  the  company  is  not  liable  where  the  giving  of 
the  statutory  signal  at  the  proper  place  results  in  fi:ightening  animals  on 
to  the  crossing,  where  they  are  injured.  Manhattan  A.  &  B.  R.  Co.  v. 
Stewart,  30  Kan.  226;  s.  c.  13  Am.  &  Eng.  R.  R.  Cas.  503.  Although  the 
unnecessary  sounding  of  the  bell  or  whistle,  when  not  required  by  statute 
and  at  such  time  and  place,  though  it  will  probably  cause  animals  to 
come  upon  the  track  at  the  crossing,  is  negligence  where  injury  is  caused 
to  an  animal  thereby.  See  Philadelphia,  W.  &  B.  R.  Co.  v.  Stringer,  78 
Pa.  St.  219;  Pennsylvania  R.  Co.  v,  Barnett,  59  Pa.  St.  259.  See  also 
Billman  z/.  Indianapolis,  C.  &  L.  R.  Co.,  76  Ind.  166. 

Same — Carelessness  of  the  Owner  in  Permitting  Animals  to  Run  at  Large. 
— As  to  whether  the  carelessness  of  an  owner  in  permitting  his  animals  to 
run  at  large  is  contributory  negligence  proximate  to  their  injury  upon  a 
crossing  by  the  negligent  failure  of  a  railroad  company  to  give  statutory 
signals  where  these  trains  approach  the  crossing,  see  Alabama  Gt.  S.  R. 
Co.  V.  McAlpine,  71  Ala.  545;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  544;  Ala- 
bama Gt.  S.  R.  Co.  T/.  Jones,  71  Ala.  487 ;  s.  c.  15  Am.  &  Eng.  R.  R.  Cas.  549 
and  note ;  Bulkley  v.  New  York  &  N.  H.  R.  Co.,  27  Conn.  479 ;  Isbell  v.  New 
York  &  N.  H.  R.  Co.,  27  Conn.  393 ;  s.  c,  71  Am.  Dec.  78 ;  Savannah,  Fla.  & 
W.  R.  Co.  V,  Geiger,  21  Fla.  669 ;  s.  c,  29  Am.  &  Eng.  Rj  R.  Case,  274 ;  Cairo 
&  St.  L.  R.  Co.  V,  Woosley,  85  111.  370;  Ohio  &  M.  R.  Co.  v.  Fowler,  85 
111.  21  ;  Toledo,  P.  &  W.  R  .Co.  t/.  Johnston,  74  111.  83  ;  Cincinnati,  H.  &  D. 
R.  Co.  V.  Street,  50  Ind.  225 ;  Jenersonville,  M.  &  I.  R.  Co.  v.  Underbill, 
48  Ind.  389;  Indianapolis,  C.  &  L.  R.  Co.  v,  Harter,  38  Ind.  557;  Indianap- 
olis &  C  K.  Co.  V.  McClure,  26  Ind.  370;  Pacific  R.  Co.  v.  Brown,  14  Kan. 
469;  Estes  V,  Atlantic  &  St.  L.  R.  Co.,  63  Me.  308 ;  Keech  v,  Baltimore  & 
W.  R.  Co.,  17  Md.  33;  Baltimore  &  O.  R.  Co.  v,  Lamborn,  12  Md.  257; 
Towne  v.  Nashua  &  L.  R.  Co.,  124  Mass.  loi :  McDonald  v.  Pittsfield  & 
N.  A.  R.  Co.,  115  Mass.  564;  Ma^nard  v.  Boston  &  M.  R.  Co.,  115 
Mass.  458 ;  Fames  v.  Salem  &  L.  R.  Co.,  98  Mass.  561 ;  Locke  v.  St.  Paul 
&Pac.  R.Co.,15  Minn.3Si;Price7/.  New  Jersey  R.  &T.Co.,32N.J.L.  (3Vr.) 
19;  Tonawanda  R.  Co.  v,  Munger,  5  Den.  CN.  Y.)  255;  s.  c,  49  Am.  Dec. 
239.  and  note  collecting  many  cases  pro  con;  Pittsburgh,  C.  &  S.  L.  R.  Co. 
t/.  Howard,  40  Ohio  St.  6;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  488;  Drake  v, 
Philadelphia  &  E.  R.  Co.,  51  Pa.  St.  240;  North  Pa.  R.  Co.  v.  Rehraan,  49 
Pa.  St.  101 ;  New  York  &  E.  R.  Co.  v.  Skinner,  19  Pa,  St.  298 ;  Washington  v, 
Baltimore  &  O.  R.  Co.,  17  W.  Va.  190 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  749 ; 
McCandless  v.  Chicago  N.  W.  R.  Co.,  45  Wis.  365 ;  Stucke  v,  Milwaukee 
&  M.  R.  Co.,  9  Wis.  203. 

Same — Duty  to  Give  Signal  in  Absence  of  Statute. — In  the  absence  of  a 
statute  requiring  a  signal  to  be  given,  a  failure  to  give  signals  which 
would  warn  animals  to  get  off  the  track  in  time  to  escape  being  run  over 
is  not  negligence  or  evidence  of  negligence.  See  Alabama  Gt.  Southern 
R.  Co.  V.  Powers.  73  Ala.  244 ;  s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  477 ;  Toledo, 
etc.,  R.  Co.  V.  Furgusson.  42  111.  449;  Illinois  Cent.  R.  Co.  v.  Goodwin,  30 
III.  117;  Illinois  Cent.  R.  Co.  v.  Phelps.  29  111.  447;  Indianapolis  C.  &  L. 
R.  Co.  V,  Hamilton.  44  Ind.  76 ;  Michigan  S.  &  N.  I.  R.  Co.  v.  Fisher, 
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27  Ind.  96;  Gates  v,  Burlineton,  C.  &  M.  R.  G>.,  ^9  Iowa,  45 ;  Jackson  v^ 
Chicago  &  N.  W.  R.  G>.,  30  Iowa,  451;  Searles  v,  Milwaukee,  etc..  R.  Co.^ 
3^  Iowa,  400 ;  Plaster  v.  Illinois  Central  R.  Co.,  35  Iowa,  449 ;  Flattes  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  3?  Iowa,  191  j^  Missouri  Pac.  R.  Co.  v.  Wilson, 

I.  & 


28  Kan.  637;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  447 ;  Owens  v.  Hannibal 
&  St.  J.  R.  Co.,  58  Mo.  j86;  Tabor  z/.  Missouri  Valley  R.  Co.,  46  Mo.  354; 
Bemis  v.  Connecticut  i  P.  R.  Co.,  42  Vt.  375 ;  Washington  v,  Baltimore 


&  St.  J.  R.  Co.,  58  Mo.  386;  Tabor  z/.  Missouri  Valley  R.  Co.,  46  Mo.  354; 

"^  ^  i  P.  R.  Co.,  43  Vt.  ps\  " 

&.  O.  R.  Co.,  17  W.  Va.  190;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  749. 


Injgries  to  Animals  at  Crossings. — See  Union  Pac.  R.  Co.  v.  Blum,  and 
note,  ante,  pp.  11 9-1 21. 
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15  Oni.  App.  Rep.  58.) 

Farm  crossing — Animals  going  upon  track  at<-Duty  of  Company. — By  the 

negligence  of  the  plaintiff's  servants,  his  horses  escaped  upon  the  defend- 
ants'line  of  road  at  a  farm  crossing,  not  far  from  an  open  overhead  bridge 
on  the  track.  Some  of  them  were  astray  upon  the  track.  While  being 
driven  back  towards  the  crossing  by  the  persons  in  charge,  a  train  ap- 
proached, which  drew  up  for  a  time,  the  rear  cars  beine  on  the  crossing; 
and  then,  the  track  beinfi^  clear,  the  engine  driver  sounded  the  whistle  for 
brakes  off.  and  proceeded.  The  horses,  or  some  of  them,  had  then  come 
nearly  abreast  of  the  engine,  but  alarmed  by  the  whistle  and  motion  of  the 
train  they  turned  and  ran  on  towards  the  bridge.  They  got  upon  the 
bridge  before  they  could  be  stopped,  and  some  had  their  legs  broken  by 
getting  between  the  ties,  and  others  jumped  over  the  sides  and  were  killed 
or  injured.  There  was  ample  space  on  each  side  of  the  track  by  which 
the  horses  might  have  passed.  There  was  no  evidence  that  the  engineer 
had  acted  recklessly  or  wantonly  in  proceeding  with  the  train.  Heldy  that 
the  defendants  were  not  liable;  there  was  no  evidence  of  negligence  in  the 
manner  in  which  the  train  was  started ;  the  defendants  were  using  their 
own  property  as  of  right  and  in  a  lawful  way,  and  no  duty  was  cast  upon 
the  engineer  to  wait  until  the  horses  had  been  entirely  driven  off  their 
premises. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Bench 
Division,  pronounced  on  the  23d  of  December,  1886,  whereby 
an  order  «m  obtained  by  the  defendants  and  a  motion  made  by 
them  to  set  aside  the  findings  of  the  jury,  and  the  judgment 
entered  thereon  for  the  plaintifl,  and  to  enter  a  nonsuit  or  judg- 
ment for  the  defendants,  or  for  a  new  trial,  were  respectively 
discharged  and  dismissed  with  costs. 

The  case  was  tried  before  O'Connor,  J.,  and  a  jury,  at  the 
Hamilton  Spring  Assizes  of  1886,  when  a  verdict  was  gfiven  and 
judgment  entered  in  favor  of  the  plaintifl. 
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The  action  was  for  negligence  on  the  part  of  the  servants  of 
the  defendants,  whereby  several  horses,  the  property  of  the 
plaintiff,  were  killed,  and  others  seriously  damaged  on  the 
defendants'  railway  between  Hamilton  and  Toronto,  a  little  to 
the  east  of  the  wooden  overhead  bridge  near  the  Waterdown 
.station.  The  locality  may  be  described  as  follows  :  The  plain- 
tiff's farm  crossing  is  to  the  north  of  the  railway  track,  and  is 
1460  feet  east  from  the  Waterdown  station  overhead  bridge  in 
the  direction  of  the  railway  bridge.  The  railway  over  the 
bridge  to  the  east,  which  is  over  the  highway,  and  where  the 
accident  happened,  is  1 196  feet  to  the  east  of  the  farm  crossing. 
It  is  an  iron  girder  bridge  32J  feet  in  length,  14  feet  wide. 
There  are  wooden  ties  about  from  8  to  10  inches  apart,  and  the 
height  above  the  highway  is  12 J. feet,  and  above  the  culvert  on 
the  highway  about  1 5  feet. 

The  train  which  did  the  damage  was  going  east  from  the  di- 
rection of  the  Waterdown  station. 

One  of  the  witnesses,  Caleb  Fonger,  who  was  in  the  plaintiff's 
employ,  said  he  had  16  heavy  draught  mares  in  charge  that 
day ;  that  they  were  in  pasture  on  the  south  side  of  the  track, 
and  he  was  told  to  drive  them  by  the  farm  crossing  to  the  north 
side.  Robert  Bell,  another  witness,  was  assisting.  Bell  went 
ahead  to  open  the  farm  gate  on  the  other  side,  then  he  opened 
the  south  gate,  at  which  time  the  horses  were  about  150  yards 
from  the  south  gate ;  Bell  then  .stood  at  the  Waterdown  or  west 
side  of  the  crossing,  and  he  (Fonger)  drove  the  horses  on  to  the 
farm  crossing.  One  of  the  horses  then  turned  east  in  the  di- 
rection of  the  bridge  where  the  accident  happened,  and  the  rest 
followed ;  no  train  was  then  seen  or  heard  ;  when  the  horses 
turned  along  the  track  Fonger  went  across  the  fields  to  head 
them  ;  he  did  not  see  the  train  coming  till  he  got  on  to  the  track 
again  near  the  bridge :  that  is  the  bridge  where  the  accident 
happened,  and  the  train  was  then  up  by  the  west  or  wooden 
bridge.  The  train  stopped  about  half  way  between  the  two 
bridges,  that  is  the  west  and  east  bridges,  not  far  from  the  farm 
-crossing;  Fonger  was  then  driving  the  animals  back  towards  the 
farm  crossing  and  towards  the  train  upon  the  north  side  of  the 
track ;  and  continuing,  Fonger  said :  "  When  I  got  them  up 
pretty  near  to  the  train,  the  whistle  sounded,  and  that  started 
them  and  scared  them  back  of  me;  it  was  a  pretty  sharp 
whistle.  The  train  then  started  right  up,  and  it  went  on  till  it 
got  within  twenty  or  thirty  feet  of  the  bridge ;  the  horses  got  on 
to  the  bridge  ;  four  of  them  fell  over ;  three  of  them  were  killed  ; 
the  others  were  all  damaged  pretty  bad  ;  they  were  stuck  in  the 
bridge,  their  legs  got  down  between  the  sleepers,  and  so  on. 
The  horses  were  going  along  very  good  as  I  was  driving  towards 
Ihe  locomotive  ;  the  whistle  turned  them  ;  the  train  might  have 
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Stood  two  or  three  minutes  before  blowing  the  whistle.  I  sup- 
pose there  were  twenty  or  twenty-two  cars  in  the  train ;  Bell 
was  at  the  crossing  when  the  whistle  was  blown,  it  was  between 
seven  and  eight  in  the  morning ;  if  the  whistle  had  not  been 
sounded,  the  horses  would  have  been  past  the  locomotive  in 
about  a  minute." 

The  appeal  came  on  for  hearing  on  the  9th  of  February,  1888. 

McCarthy^  Q.  C,  and  Wallace  Nesbitt  for  appellants. 

Robinson^  Q.  C,  and  Lazier  for  respondent. 

Wallace  Nesbitt  in  reply. 

Hagarty,  C.J.,  O. — The    facts    of  the  case,  stated  by  the 

^^  learned    chief  justice  of  the   Queen's   Bench,  very 

clearly  show  the  particulars  of  the  accident.     The 

statement  is  very  fair  towards  the  defendants,  and,  down  to  the 

actual  decision,  wholly  in  their  favor. 

He  shows  how  the  horses  got  upon  the  track  by  the  gross 
negleqt  of  plaintiff's  servants.  They  were  seen  by  the  engine- 
driver,  and  the  train  was,  as  he  says,  slowed  down  ;  as  plaintiffs 
witnesses  say,  it  was  stopped.  Then  the  plaintiffs  man  turned 
the  horses  back,  and,  as  they  came  along  towards  the  train  and 
the  foremost  abreast  or  nearly  abreast  of  the  engine,  but  none 
of  them  being  on  the  track  (the  space  between  the  railway 
fences  was  1 50  feet),  the  engineer  thought  the  horses  were  out 
of  danger,  and  seeing  them  on  the  north  side  of  the  track,  and 
that  the  track  was  clear,  whistled  off  brakes  and  went  on.  The 
horses  then  turned,  frightened,  as  is  said,  by  the  train  and  the 
whistle,  rushed  down  to  the  open  bridge,  and  were  killed  or  in- 
jured therein.  The  train  was  pulled  up  before  coming  to  the 
bridge,  and  never  touched  the  cattle. 

The  man  who  drove  them  back  says  he  did  not  expect  any  ac- 
cident till  just  before  the  train  got  to  the  bridge,  when  the 
horses  made  a  rush  over  into  the  bridge. 

The  chief  justice  says :  **  The  man  in  charge  of  the  horses 
said  throughout  that  he  did  not  expect  an  accident  to 
chief  jiirtice  happen,  and  so  also  did  the  engineer ;  and  if  the  jury 
had  found  for  the  defendants,  I  would  not  have  been 
disposed  to  disturb  the  verdict.  But  the  jury,  upon  the  whole 
case,  found  the  defendants*  officers  did  not  act  judiciously  in  the 
management  of  their  train  ;  and  it  seems  almost  certain  that,  if  the 
engineer  had  delayed  his  train  for  two  or  three  minutes  longer 
from  the  time  when  the  horses  were  abreast  of  the  enigne,  no 
accident  would  have  happened.  The  train  was  in  no  peril  at 
the  time,  and  that  short  time  might  well  have  been  spared  to 
the  horses.  It  is  a  hard  case,  for  the  damage  has  been  caused 
by  the  great  negligence  of  the  plaintiff's  own  servants,  and  by 
something  like  a  mere  error  of  judgment  at  the  most  on  the  part 
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of  the  defendants*  own  engineer ;  but  the  jury  have  determined 
it,  and  I  cannot  say  they  have  wrongfully  done  so." 

I  must  say,  with  much  respect,  that  in  the  view  of  the  evi- 
dence thus  expressed,  I  should  have  confidently  expected  a 
judgment  against  the  verdict  rendered  by  the  jury. 

I  am  not  able  to  see  the  similitude  which  is  urged  between  this 
case  and  the  donkey  on  the  high-road. 

It  is  clear  that  in  such  cases,  whether  as  regards  man  or 
beast,  it  is  the  duty  of  every  one  to  avoid,  if  possible,  injuring 
either  if  it  can  be  avoided;  and  this  duty  is  not  ex-  power  to 
cusable  because  the  object  injured  is  not  on  or  using  sToWth© 
the  highway  in  a  reasonably  proper   manner.      Be-  •*«*<••■*• 
cause  a  man  is  driving  on  the  wrong  side  of  the  road,  or  a  hob- 
bled donkey  is  left  thereon,  it  is  no  excuse  for  injuring  it  if  the 
injury  can  be  reasonably  avoided. 

We  have  seen  it  remarked  that  the  driver  on  a  high  road  or 
street  has  volition  and  may  be  able  to  avoid  anything  on  the 
road«  but  the  railroad  driver  has  limited  power  and  can  only 
drive  on  the  rails. 

It  is  impossible  to  overlook  the  fact  that,  in  such  a  case  as 
that  before  us,  the  defendants  were  using  their  ordinary  powers 
in  running  trains  at  high  rates  of  speed  on  their  own  inclosed 
road,  and  that  in  the  ordinary  stopping  or  starting  of  the  trains, 
or  when  the  pressure  attains  a  certain  height,  the  steam  is  blown 
off,  and  very  loud  and  disturbing  noises  are  inevitably  caused. 
There  was  nothing  on  their  track  with  which  they  could  come  in 
contact — they  did  not  run  against  anything. 

A  herd  of  horses  had,  by  the  wholly  wrongful  neglect  of 
plaintiff,  trespassed  on  their  inclosed  road ;  they  had  been 
turned  back  from  the  open  bridge,  and  came  down  abreast  of  the 
engine.  The  driver,  seeing  his  track  ahead  clear,  pushed  on  his 
train,  whistling  for  brakes  off  as  he  did  so,  and  for  this  whistling 
his  employers  are  held  responsible  for  the  horses  taking  fright 
and  rushing  back  to  the  open  bridge,  and  there  damaging  them- 
selves. 

I  am  wholly  unable  to  believe  that  any  case  was  made  out  to 
be  submitted  to  a  jury  to  find  against  the  company,  j^^  uawiity 
I  see  nothing  whatever  to   support  the  charge   of  ibr  engtaMr'a 
breach  of  duty  by  negligent  or  careless  management  Mi«cfti«i*- 
of   their   train.     It  may  be   quite   true  that,  if   the 
whistle  had  not  sounded,  the  horses  might  have  passed  the  train 
in  safety.     But  the  engineer  considered  that  the  rear  of  his  train 
was  still  on  the  farm-crossing,  and  that  he  could  safely  proceed. 
His  being  possibly  mistaken  as  to  this  cannot,  I  think,  in  the 
absence  of  any  wanton  or  reckless  conduct  on  his  part,  create  a 
liability.     Had  his  opinion  proved  right  by  the  result,  and  no 
damage  been    occasioned,  all  Would  agree  there  was  no  negli- 
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gence.  Because  he  had  miscalculated  the  extent  of  the  horses* 
nervousness,  and  damages  resulted,  does  his  conduct  therefore 
amount  to  actionable  negligence  ? 

The  witnesses,  in  the  usual  fashion,  judge  by  the  result,  not 
by  the  intrinsic  carefulness  or  carelessness  of  the  act.  This  is 
one  of  the  strongest  illustrations  that  I  remember  of  the  post 
hoc,  propter  hoc  doctrine. 

I  presume  that  the  plaintiff  would  argue,  the  company  would 
have  been  equally  liable  if  the  horses  had  rushed  past  the  train 
and  been  injured  at  the  narrow  farm-crossing,  or  if  'in  their 
fright  they  had  hurt  themselves  in  trying  to  escape  by  jumping 
the  side  fences;  and  it  would  not  require  much  extension  of  the 
plaintiff's  argument  to  make  the  defendants  liable  if  the  same 
herd  of  horses  in  the  adjoining  field  had,  in  consequence  of  the 
rush  or  whistling  of  the  train,  injured  themselves  against  the 
fenced  of  their  inclosure. 

The  case  is  wholly  different,  as  I  view  it,  from  a  colHsion  with 
or  running  down  of  the  horses  on  the  track.  The 
GMediArent  track  was  open  and  unencumbered,  there  was  ample 
ftom  coUiHioii  space  on  each  side  of  the  rails,  and  I  can  see  no  breach 
with  koriM.  Qf  duty  or  actionable  wrong  by  act  of  the  engineer 
in  deciding  to  go  forward,  and  giving  the  usual  signal 
therefor,  under  the  circumstances  in  evidence. 

I  accept  the  test  so  often  laid  down,  and  consider  that  on  this 
evidence  no  twelve  reasonable  men  could  properly  find  a  ver- 
dict for  the  plaintiff. 

As  has  been  said,  "  It  would  place  in  the  hands  of  jurors  a 
power  which  might  be  exercised  in  the  most  arbitrary  manner 
if  they  were  at  liberty  to  hold  that  negligence  might  be  inferred 
from  any  state  of  facts  whatever."     3  App.  Cas.  197. 

In  Fullarton  v,  Manchester  South  Junction,  etc.,  R.  W.  Co., 
14  C.  B.  N.  S.  54,  the  plaintiff's  carriage  was  waiting, 
wT*6wed!**  ^\^  others,  to  pass  the  railway  track  at  a  level-cross- 
ing while  the  gates  were  shut.  The  engineer,  at 
starting,  whistled  and  blew  off  the  mud-cocks,  or  taps,  in  front  of 
the  engine,  throwing  out  a  large  volume  of  steam,  which  ex- 
tended through  the  gates  towards  plaintiff's  horses.  They  took 
fright,  and  they  and  the  carriage  were  much  damaged  against  a 
wall.  There  was  evidence  that  it  was  quite  unnecessary  and  un- 
usual  to  relieve  the  cylinder  by  blowing  off  from  the  mud-cocks 
at  this  level-crossing.  Erie,  C.J.,  on  appeal,  held  the  company 
had  been  rightly  held  liable  ;  that  plaintiff's  horses  were  using  the 
high  road  as  of  right;  and  the  defendants  had . exercised  their 
right  of  crossing  the  highway  in  an  inconvenient  and  improper 
manner. 

In  this  Court  in  Rosenberger  v.  Grand  Trunk  R.  W.  Co.,  8 
A.  R.  482,  s.  c.  15  Am.  &  Eng.  R.  R.  Cas.  448,  it  was  held,  that 
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plaintiff  could  recover  for  damages  done  to  the  carriage,  the 
horses  taking  fright  at  a  passing  train,  the  defendants  having 
omitted  to  ring  or  whistle  on  approaching  a  crossing,  which 
would,  if  given,  have  warned  the  plaintiff  not  to  approach  too 
near.  The  judgment  was  based  on  the  breach  of  duty  imposed 
by  statute  for  the  protection  of  the  public. 

These  are  the  only  cases  referred  to  as  damage,  not  by  col- 
lision, but  from  animals  taking  fright  as  here. 

In  Degg  V.  Midland  R.  W.  Co.,  i  H  &  N.  at  781,  Bramwell, 
B.,  deUvering  the  judgment  of  the  Court  remarks: 

"The  law,  for  reasons  of  supposed  convenience,  more  than 
on  principle,  makes  a  master  liable  in  certain  cases  for  the  acts 
of  his  servants,  not  only  in  cases  in  the  nature  of  contract, 
which  depend  on  different  considerations,  but  in  cases  inde- 
pendent of  contract,  such  as  negligent  driving  in  the  public 
streets,  where  damage  is  thereby  done.  This  is  a  responsibility 
the  law  has  put  on  them,  there  is  a  duty  on  them  to  take  care 
that  their  servants  do  no  damage  to  others  by  negligence  in 
their  work  for  their  master,  or  to  compensate  the  sufferer  where 
such  damage  is  done.  The  public  interest  may  require  this  for 
the  public  benefit ;  but  why  should  a  wrongdoer  have  power  to 
create  such  a  responsibility  and  such  a  duty  ?  No  reason  can 
be  assigned.  Some  acts  are  absolutely  and  intrinsically  wrong, 
such  as  a  blow,  others  only  so  from  their  probable  consequences. 
There  is  no  absolute  or  intrinsic  negligence ;  it  is  always  rela- 
tive to  some  circumstance  of  time,  place,  or  person.  ...  It 
seems  to  us  there  can  be  no  action  except  in  respect  of  a  duty 
infringed,  and  that  no  man  by  his  wrongful  act  can  impose  a 
duty." 

In  that  case,  the  injury  was  caused  to  deceased  by  his  volun- 
teering to  help  defendants*  servants  to  move  a  truck  at  their 
station,  which  truck  was  struck  by  another  truck  by  the  negli- 
gent running  of  one  of  the  defendants'  engines. 

In  Singleton  v.  Eastern  C.  R.  W.  Co.,  7  C.  B.  N.  S.  287,  two 
children,  three  and  half  and  five  and  a  half  years  old,  by  some 
means  got  on  the  defendants*  track,  and  were  sitting  on  the 
parapet  of  a  small  wooden  bridge  on  the  railway  when  a  train 
came  up,  and  in  passing  cut  off  one  of  the  children's  legs.  "  It 
appeared  the  train  was  coming  up  an  incline  and  the  driver  saw 
the  dangerous  position  of  the  children,  but  made  no  attempt  to 
stop  the  engine,  contenting  himself  with  merely  turning  on  his 
whistle." 

There  was  no  evidence  to  show  how  the  children  got  there, 
it  was  supposed  they  had  got  through  the  fence  at  a  place 
where  a  rail  was  off.  There  was  a  nonsuit  by  Erie,  C.  J.,  with 
leave  to  move,  and  in  term  counsel  urged  that  there  was  negli- 
gence on  the  driver's  part  in  not  stopping  when  he  might  have 
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done  so,  and  also  as  to  the  fence.  Erie,  C.  J.,  said  the  plaintiff 
was  wrongfully  upon  the  railway ;"..,!  must  confess  I  was 
wholly  unable  to  discover  any  evidence  of  negligence  on  the 
part  of  the  servants  of  the  company."  Williams,*},  said:  "I 
also  think  there  was  no  negligence  made  out  on  the  part  of  the 
railway.     All  was  mere  conjecture  and  surmise.*'     Rule  refused. 

This  case  certainly  goes  further  than  I  supposed.  It  is  cited 
in  the  text  books.  The  only  comment  I  have  seen  is  in  Pol- 
lock on  Torts,  at  p.  383,  in  a  note,  "  It  was  decided  on  the 
ground  (whether  rightly  taken  or  not)  that  there  was  no  evi- 
dence of  negligence  at  all.**  It  is  cited  without  comment  in 
Williams  v.  Great  Western  R.  W.  Co.,  L.  R.  9  Ex.  159,  a  case 
of  somewhat  similar  character. 

In  Auger  v,  Ontario,  Simcoe,  and  Huron  R.  W.  Co.,  9  U.  Can. 
C.  P.  165,  the  track  was  unfenced.  Horses  were  on  the  track. 
Two  of  them  running  ahead  of  the  train  were  caught  in  a  culvert 
and  killed  by  the  engine.  There  was  the  usual  contradictory 
evidence  as  to  what  could  have  been  done  and  ought  to  have 
been  done.  Steam  was  shut  off,  speed  slackened,  and  whistle 
blown.  On  whistling  the  horses  ran  off  the  track,  speed  was  then 
increased,  they  ran  on  again  and  two  were  caught  in  a  culvert. 
The  engineer  again  called  for  breaks,  it  was  a  down  grade  and  the 
train  could  not  be  stopped  till  the  horses  were  killed.  It  was 
objected  that  the  horses  were  unlawfully  on  the  track,  and  that 
the  defendants  were  not  liable  even  if  there  was  unskilfulness 
and  negligence.  Draper,  C.  J.,  reserved  leave  to  move.  It  was 
left  to  the  jury  to  find  if  the  horses  were  killed  by  negligence  or 
unskilfulness  in  managing  the  engine.  The  jury  found  for 
plaintiff. 

After  argument  in  term  Richards,  C.  J.,  delivered  the  judg- 
ment of  the  court  making  the  rule  absolute  for  a  nonsuit :  "If 
it  be  admitted  that  under  the  decided  cases  the  horses  were  not 
lawfully  on  the  railway,  without  declaring  that  that  circum- 
stance would  authorize  a  verdict  for  the  defendants  in  all  cases, 
I  do  not  think  we  would  be  justified  in  holding  that  the  facts 
proved  at  the  trial,  taken  in  their  broadest  sense  against  the 
defendants,  show  that  they  were  guilty  of  negligence  in  relation 
to  those  horses  which  were  wrongfully  on  their  railway.** 

Reference  was  made  to  Ricketts  v.  East  and  West  India 
Dock  Co.,  12  C.  B.  174,  where  Jervis,  C.  J.,  says : 

"  The  next  question  is,  in  what  respect  does  the  statute  vary 
the  ordinary  common  law  liability?  It  seems  to  me  that  so  far 
from  varying  the  responsibility  of  the  defendants,  the  statute 
has  most  properly  taken  the  common  law  rule  as  the  measure 
of  their  liability** ;  this  was  said  in  reference  to  fencing  against 
adjoining  lands. 

The  Chief  Justice  also  said,  that  it  was  not  law  to  insist  that 
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the  dangerous  nature  of  the  trade  cast  oji  defendants  an  obh'ga- 
tion  to  adopt  more  than  ordinary  precaution.  Cresswell,  J., 
says  that  Rex.  v.  Pease,  4  B  &  Ad.  30,  was  a  strong  authority 
to  show  that  the  Legislature  having  legalized  railways,  they  are 
not  subject  to  any  liabilities  beyond  the  ordinary  common  law 
liability  except  where  the  Legislature  has  thought  fit  to  im- 
pose it. 

In  Sharrod  v.  London  and  North  Western  R.  W.  Co.,  4  Ex. 
580,  sheep  had  got  on  the  line;  the  driver  had  instructions  to 
drive  at  a  certain  rate  per  hour.  It  was  supposed  that  while 
going  at  that  rate  in  the  dusk  of  evening  the  driver  could  not 
have  seen  the  sheep  in  sufficient  time  to  avoid  collision.  Leave 
was  reserved.  Other  points  were  involved.  In  giving  judg- 
ment, Parke  B.,  said : 

"  If  the  cattle  were  altogether  wrongdoers,  there  has  been  no 
neglect  or  misconduct  for  which  defendants  were  responsible." 

Mr.  Robinson  relied  on  the  case  of  Campbell  v.  Great  West- 
ern R.  W.  Co.,  15  U.  C.  R.  498  (1857).  The  facts  there  were 
much  stronger  against  the  company.  The  horses  were  seen  by 
the  driver  on  the  track,  the  train  had  just  stopped  to  drive 
some  cows  off  the  road  and  **  as  they  were  moving  off  again 
they  saw  plaintiff's  colts  on  the  track  in  front  about  250  yards 
off  ;  the  whistle  was  sounded,  the  colts  ran  on  before  the  train 
till  they  got  to  a  concession  line,  where  a  cattle  guard  stopped 
them.  No  signal  was  given  to  apply  brakes,  and  from  the  time 
the  train  was  started  the  speed  continued  to  increase  notwith- 
standing the  colts  were  just  before  them,  and  notwithstanding 
the  uncertainty  whether  they  would  get  out  of  the  road  or  not." 
They  were  killed.  The  verdict  was  upheld.  Mr.  Justice  Burns 
said,  that,  "  the  evidence  tends  to  establish  a  desire  rather  to 
run  them  down  than  to  avoid  them,  and  this  I  think  they  were 
not  at  liberty  to  do.'* 

I  am  unable  fully  to  agree  with  some  of  the  remarks  made  by 
the  same  learned  Judge,  especially  as  to  the  defendants'  duty 
because  they  exercised  a  dangerous  calling. 

Bowen,  L.  J.,  says:  in  Thomas  v.  Quartermaine,  18  Q.  B. 
Div.  697,  "  Contributory  negligence  arises  where  there  has  been 
a  breach  of  duty  on  defendants*  part,  not  where  ex  hypothesi, 
there  has  been  none.  It  rests  upon  the  view  that  though  the 
defendant  has  in  fact  been  negligent,  yet  the  plaintiff  has  by  his 
own  carelessness  severed  the  casual  connection  between  the  de- 
fendant's negligence  and  the  accident  which  has  occurred  ;  and 
that  the  defendant *s  negligence  accordingly  is  not  the  true 
proximate  cause  of  the  injury.** 

I  also  refer  to  Tolhausen  v.  Davies,  4  Times  Reports,  p.  328, 
discussed  in  Law  Times,  February  25,  1888. 

It  appears  to  me  that  we  arc  to  deal  with  the  defendants'* 
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position  and  duties  as  to  the  trespassers  on  their  own  ground,  on 
the  same  principles  that  govern  the  duties  and  liabilities  of  a 
man  riding,  driving,  or  shooting  in  his  own  park  or  close  ;  and  I 
invite  attention  to  the  whole  judgment  on  this  of  Lord  Bramwell 
in  Degg  v.  Midland  R.  Co.,  from  which  I  have  made  a  partial 
extract. 

The  general  principle  as  to  liability  where — notwithstanding 
the  negligence  of  plaintiff — the  mischief  is  caused  by  the  neglect 
of  the  defendants  to  exercise  ordinary  care  in  avoiding  the  dan- 
ger, is  clearly  laid  down  in  the  House  of  Lords  in  Radley  v. 
London  &  Northwestern  R.  Co.,  i  App.  Cas.  754,  and  must 
of  course  govern. 

Burton,  J.A. — I  cannot  commence  the  statement  of  my  views 

as   to  the  liability   of  the    defendants  in   this   case 

dwqiitetL**'  ^^^^ter  than  by  quoting  the  follo\ving  remarks  of  the 

master  of  the  rolls,  in  Heaven  v.  Pender,   1 1   Q.  B. 

D.  503-507: 

"  But  want  of  attention  amounting  to  a  want  of  ordinary  care  is 

not  a  good  cause  of  action,  although  injury  ensues  from  such 
want,  unless  the  person  charged  with  such  want  of  ordinary  care 
had  a  duty,  to  the  person  complaining,  to  use  ordinary  care  in  re- 
spect of  the  matter  called  in  question.  Actionable  negligence 
consists  in  the  neglect  of  the  use  of  ordinary  care  or  skill  towards 
a  person  to  whom  the  defendant  owes  the  duty  of  observing  or- 
dinary care  and  skill,  by  which  neglect  the  plaintiff,  without  con- 
tributory negligence  on  his  part,  has  suffered  injury  to  his  per- 
son or  property." 

If  the  facts  of  which  we  are  now  in  possession  had  been 
wketker  com-  Stated  in  the  plaintiff's  statement  of  complaint,  would 
piaiBtwoiid     that  statement  have  been  demurrable  as  shewing  no 

MMrJi^tiT^n  cause  of  action  ? 

fkctswera  It  would  then  have  been  stated  that  the  horses  in 

■tftUd.  question  had  got  upon  the  track  through  no  default  of 

the  defendants  or  their  servants,  but  admittedly  through  the 
negligence  of  the  plaintiff ;  a  negligence  for  which  the  plaintiff 
would  have  been  liable  in  the  event  of  the  train  having  been 
derailed  and  the  servants  or  property  of  the  company  injured  by 
reason  of  its  having  come  into  collision  with  the  horses. 

They  were  wrongfully,  therefore,  on  the  defendants*  premises* 
The  mere  statement  of  a  duty,  if  it  does  not  arise  upon  the 
facts  alleged,  cannot  aid  the  plaintiff;  and  when  he  states  it  was 
the  duty  of  the  defendants'  servant,  when  he  saw  the  horses  on 
the  company's  premises,  to  stop  the  train,  as  stated  in  the  4th 
paragraph,  he  'states  something  as  a  duty  which  does  not  arise 
upon  the  facts. 

The  5th  paragraph,  if  stated  in  accordance  with  the  facts  as 
we  now  know  them,  must  necessarily  have  omitted  the  averment 
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that  the  horses  were  being  driven  lawfully  and  properly  by  the 
plaintiff's  servants ;  they  were  then  unlawfully,  not  upon  the 
crossing,  but  upon  another  portion  of  the  track.  And  being  so 
there,-  what  is  the  allegation  of  duty,  and  the  breach  of  it,  which 
is  alleged — "  that  before  they  had  come  up  to,  and  when  they 
were  within  a  few  yards  of,  the  said  locomotive  and  freight  train, 
the  said  servants  of  the  defendants  negligently  and  carelessly, 
and  without  exercising  due  and  proper  care,  again  sounded  the 
said  locomotive  whistle  with  great  noise  and  shrillness,  and 
started  towards  its  destination,  and  in  the  direction  from  which 
the  said  horses  and  mares  were  then  being  driven  by  the  plaintiff's 
said  servants,  and  proceeded  on  its  way"  ? 

It  is  then  alleged  that,  by  reason  of  the  omission  to  stop  the 
train,  and  in  sounding  the  whistle  at  the  time  and  in  the  manner 
in  which  it  was  sounded,  the  horses  became  frightened  and  un- 
controllable, and  ran  back  along  the  track  and  over  a  bridge, 
and  were  killed  or  otherwise  greatly  injured. 

H  the  plaintiff's  claim  had  been  thus  stated,  I  think,  with  great 
submission,  that  it  would  have  been  bad  upon  demurrer,  on  the 
ground  that  there  was  no  such  duty  as  alleged  due  by  the  defend- 
ants to  the  plaintiff. 

I  do  not  think  that  this  at  all  conflicts  with  Campbell  v. 
Great  Western  R.  Co.,  15  U.  C.  R.  505.  Here  the  particular 
breach  of  duty  complained  of  is  alleged,  and  we  ^^ti^^j^m^ 
cannot  avoid  seeing  that  no  such  duty  under  the 
circumstances  exists.  If  it  had  been  alleged  that,  although  the 
defendants  knew  the  danger,  and  either  recklessly  ran  over  the 
horses  or  drove  them  recklessly  or  intentionally  to  a  place 
of  danger,  where  injury  was  almost  inevitable,  the  statement 
would  have  disclosed  a  cause  of  action.  The  evidence,  to  make 
the  defendants  liable,  should  be  equally  cogent,  and  I  think  there 
was  no  evidence  from  which  such  recklessness  or  intentional 
wrongdoing  could  be  reasonably  inferred. 

Campbell's  case  was  decided  in  1858,  and,  as  I  understand  it,  the 
learned  judge  held  that  there  was  evidence  from  which  the  jury 
might  or  might  not  find  recklessness  or  intentional  wrongdoing 
on  the  part  of  the  defendants*  servants. 

Auger  V.  Ontario,  Simdol  &  Huron  R.  Co.,  9  C.  P.  165,  was 
decided  two  years  later ;  and  the  law  on  the  subject  is  more  fully 
discussed,  and  the  discision  is  much  more  in  accordance  with  the 
view  I  am  now  expressing. 

Sharrod  v.  London  &  Northwestern  R.  Co.,  4  Ex.  580,  is  re- 
ferred to  in  that  case  ;  and  I  quote  from  it  the  following  remarks 
from  Parke,  baron,  in  giving  judgment : 

"  If  in  the  present  case  the  plaintiff's  cattle  had  a  right  to  be 
on  the  railway,  the  plaintiff  has  a  remedy  by  action  on  the  case 
against  the  company  for  driving  the  engine  in  such  a  way  as  to 
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injure  that  right ;  for  the  defendants  were  bound  to  see  that 
their  carriages  did  not  travel  at  such  speed  as  to  make  it  impos- 
sible to  avoid  other  persons  who  had  a  lawful  right  to  be  there. 
If  the  cattle  were  altogether  wrongdoers,  there  has  been  no  neg- 
lect or  misconduct  for  which  the  defendants  are  responsible." 

The  question  of  negligence  is  ordinarily  a  question  of  fact ; 
and  therefore  ought  to  be  submitted,  under  proper  instructions, 
to  the  jury.  When  the  measure  of  duty  is  ordinary  and  remark- 
able care,  and  the  degree  varies  according  to  circumstances,  the 
question  cannot,  from  the  very  nature  of  the  case,  be  for  the 
court,  but  must  be  submitted  to  a  jury. 

But  where  the  precise  duty  is  alleged  and  the  material  facts 
are  undisputed — as,  for  instance  in  this  case,  that  the 
SwcSirtr'  horses  were  improperly  on  the  defendants*  road, — and 
the  breach  of  duty  relied  on  is  the  fact  that  the  engine- 
driver  did  not  stop  his  train  at  once  on  seeing  the  horses,  and 
that  he  whistled  at  a  particular  time,  although  such  whistling  is 
shewn  to  be  the  usual  signal  for  putting  on  or  taking  off  brakes, 
the  question,  I  apprehend,  is  for  the  court.  Did  the  defendants 
owe  any  such  duty  to  the  plaintiff? 

If  it  were  shown  that  a  passenger  voluntarily  left  his  seat  in.  a 

railway  carriage,  and  chose  for  his  own  convenience  to 

Ae'ftiiidimtf  ^^  stand  upon  the  platform,  and  then  by  a  sudden   jolt 

of  the  cars  was  thrown  off  and  injured,  that  would,  I 

should  say,  he/fcr  se  negligence  disentitling  him  to  recover,  and 

there  would  be  no  question  for  the  jury. 

One  not  unnaturally  sympathizes  with  the  plaintiffs  in  the 
heavy  loss  they  have  sustained  ;  and  it  is  not  improbable  that,  if 
we  are  driven  to  the  conclusion  that  there  is  any  evidence  which 
ought  properly  to  be  submitted  to  a  jury  they  will  succeed  in 
obtaining  a  verdict  against  the  railway  company  as  often  as  the 
case  is  tried.  But  we  shall  be  assuming  a  very  grave  and  serious 
responsibility,  and  shall  be  imposing  upon  railway  companies  a 
very  unreasonable  addition  to  their  ordinary  risks  and  liabilities, 
if  we  hold  that  in  this  case  there  was  any  evidence,  to  go  to  the 
jury,  of  want  of  ordinary  care  and  diligence  on  the  part  of  the 
company. 

The  first  and  paramount  duty  of  the  company  is  to  their  pass- 
engers. They  regulate  the  general  speed  of  their  trains  on  the 
assumption  that  they  will  find  the  track  free  frorti  obstructions. 
If  they  are  to  bring  their  train  to  a  standstill  every  time  they 
meet  with  cattle  trespassing  on  the  track,  they  would,  in  effect, 
be  subjecting  the  management  of  their  road  and  the  persons  and 
property  in  their  charge  to  the  control  of  wrongdoers,  and  hold- 
ing out  a  premium  to  them  for  wrongdoing,  and  greatly  increas- 
ing the  chances  of  collision. 

The  ordinary  means  employed  to  drive  cattle  from  the  track  is 
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that  which  is  complained  of  here, — the  use  of  the  whistle, — and 
that  is  generally  sufficient. 

There  is  no  evidence  that  the  engine-driver  was  not  competent ; 
and  much  must  necessarily  be  left  to  his  discretion,  having  in 
view  the  necessity  of  avoiding  other  trains  which  may  be  run- 
ning about  the  same  time. 

No  doubt  the  company  ought  to  be  held  responsible  for  the 
employment  of  competent  men,  and  should  be  responsible  that 
they  act  in  good  faith  and  with  common  prudence ;  and  they 
should  be  held  to  the  exercise  of  such  care  and  diligence,  having 
due  regard  to  the  paramount  obligation  to  which  I  have  referred, 
— to  avoid  unnecessary  injury  to  property  even  though  it  is 
improperly  on  their  track. 

The  mere  fact  that  the  train  was  not  brought  to  a  standstill 
does  not  in  itself  show  any  want  of  ordinary  care ;  and  the  act  of 
whistling,  which  was  necessary  as  a  signal  to  the  brakeman, 
ought  not,  in  my  opinion,  to  be  regarded  as  evidence  from  which 
a  jurj'  might  reasonably  infer  a  want  of  reasonable  care  under 
the  circumstances  of  this  case,  even  though  the  engine-driver 
may  have  erred  in  judgment  in  whistling  at  that  particular  mo- 
ment. 

I  think  we  should  be  laying  down  a  very  dangerous  rule  were 
we  to  hold  that  a  wrongdoer  could  maintain  an  action  against  a 
railway  company  on  such  evidence  as  was  given  in  this  case;  and 
I  therefore  am  of  opinion  that  the  appeal  should  be  allowed,  and 
the  action  dismissed,  with  costs. 

Patterson,  J.A.  concurred. 

OSLER,  J. A., — I  think  the  evidence  fails  to  show  thatthe  de- 
fendants* driver  was  guilty  of  any  breach  of  duty  in  ho  negligence 
blowing  the  whistle  and  starting   his  train  when  he  in  Mowing 
did.     The  line  was  clear,  and  unless  (which  is  absurd)  ^W"**** 
the  driver  was  bound  to  wait  until  the  horses  had  been  driven  off 
the  defendants*  premises,  so  as   to  avoid  altogether  the  risk  of 
frightening  them,  I  cannot  see  that  he  was  guilty  of  negligence, — 
that  is  to  say,  of  a  breach  of  any  duty  he  owed  to  the  plaintiff, — 
in  proceeding  on  his  journey.     There  is  not  the  least  suggestion 
that  the  whistle  was  blown  for  any  reason  other  than  that  it  was 
a  usual  and  necessary  act  in  starting  the  train. 

I  have  had  an  opportunity  of  reading  the  judgment  of  the 
learned  chief  justice,  and  concur  generally  in  his  reasons  for 
allowing  the  appeal. 

Appeal  allowed,  with  costs ;  and  action  dismissed,  with  costs. 

Frightening  HorteSi — See,  ante,  aeveland,  C.  C.  &  I.  R.  Co.  v.  Wyant, 
328,  and  note,  333. 
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People  ex  rel  Hunt 
Chicago  and  Alton  R.  Co. 

{Illinois  Supreme  Court,  June  i6.  1888.) 

Railroads — Depiots— Oblls^ation  to  Construct.— In  the  absence  of  charter 
of  statutory  provisions  regulating,  railroads  cannot  be  rec^uired  to  con- 
struct and  maintain  depot  buildings  at  those  points  on  the  line  where  it  is 
in  the  habit  of  receiving  and  discharging  passengers  and  freight. 

Same — Statutory  Regulation— Construction. — Under  the  Illinois  act 
<Sess.  Laws,  1877,  p.  155,  sec.  i)  which  provides  that  all  railroad  com- 
panies :n  the  State  carnring  passengers  or  freight  shall  *'  build  and  main- 
tain depots  for  the  comfort  ot  passengers,  and  mr  the  protection  of  shippers 
of  freight  where  such  railroad  companies  are  in  the  practice  of  receiving 
and  delivering  passengers  and  freight,  at  all  towns  and  villages  on  the  line 
of  their  road  having  a  population  of  500  or  more."  A  railroad  cannot  be 
required  to  construct  and  maintain  depots — ^that  is,  buildines — at  a  par- 
ticular point,  unless  it  is  made  clearly  to  appear  that  such  place  con- 
tains a  population  of  over  five  hundred,  and  is  also  a  point  on  its  line  of 
road  where  the  respondent  is  "  in  the  practice  of  receiving  and  delivering 
passengers  and  freight." 

Appeal  from  a  judgment  against  plaintiff  on  a  petition  by 
the  attorney-general  for  a  mandate  against  defendant  requiring 
it  to  establish  a  passenger  and  freight  depot  in  the  town  of 
Upper  Alton. 

The  facts  are  stated  in  the  opinion 

Geo.  Hunt  J  atty.-gen,,  for  appellant. 

Wise  &  Davis  for  appellee. 

Scott,  J. — The  petition  in  this  case  was  exhibited  by  the 
attorney-general  in  the  circuit  court  of  Madison  county,  in  the 
name  and  on  behalf  of  the  People,  against  the  Chi- 
**  '  cago  &  Alton  R.  Co.,  praying  that  the  company  be 

compelled  by  a  writ  of  mandamus,  to  establish  a  passenger  and 
freight  depot  in  the  town  of  Upper  Alton,  upon  the  St.  Louis, 
Jacksonville  &  Chicago  Railroad,  owned,  operated,  and  con- 
trolled by  respondent,  at  a  suitable  and  convenient  point  to 
accommodate  the  public  and  all  persons  desiring  transporta- 
tion for  freights  or  passengers  to  and  from  such  town,  and  to 
stop  its  trains,  freight  and  passenger,  or  a  sufficient  number 
thereof  to  accommodate  the  public,  and  discharge  freight  and 
passengers  thereat,  when  so  requested.  Undoubtedly  rail- 
road companies,  unless  controlled  by  charter  contracts  or  by 
some  general  law  on  the  subject,  are  permitted  much  freedom  of 
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judgment  or  discretion  as  to  the  operation  and  equipment  of 
their  lines  of  road  and  in  the  location  and  mainten-  ^g^^^^  of 
ance  of  depot,  and  in  the  adoption  of  the  various  eompMy  u 
conveniences  for  the  public.  That  freedom  to  act  for  2!^*'***' 
the  best  interests  of  the  public  in  such  matters  is 
lodged  in  the  president  and  board  of  directors.  Where  there  is 
a  failure,  froni  mere  captiousness  or  other  cause,  to  so  exercise 
the  powers  with  which  they  are  invested  by  law  as  to  accommo- 
date the  public  at  business  centres,  or  elsewhere,  or  where  there 
is  such  an  abuse  of  their  powers  as  works  a  public  wrong,  the 
general  rule  is  that  the  remedy  must  be  obtained  through  legisla- 
tion. The  courts — either  law  or  equity — are  seldom,  if  ever,  able 
to  afford  the  requisite  relief.  In  respect  to  the  matter  of  locating 
depots  this  court  said  in  Marsh  v.  Fairbury,  P.  &  N.  W.  R.  Co., 
64  111.  414:  ^'Railroad  companies,  in  order  to  fulfill  one  of  the 
ends  of  their  creatioa, — the  promotion  of  the  general  welfare, — 
should  be  left  free  to  establish  and  re-establish  their  depots 
wheresoever  the  accommodation  of  the  wants  of  the  public  may 
require."  More  recently,  in  the  case  of  Ohio  &  M.  R.  Co.  v. 
People,  120  111.  200;  s.  c,  30  Am.  &  Eng.  R.  R.  Cas..427,  the 
general  doctrine  on  this  subject  was  restated,  where  it  was 
said :  "  The  company,  however,  is  given,  as  it  should  be,  a  very 
large  discretion  in  determining  all  questions  relating  to  the 
equipment  and  operation  of  its  road.  Hence  courts,  as  a  gen- 
eral rule,  will  not  interfere  with  the  management  of  railways  in 
these  respects,  except  where,  the  act  sought  to  be  enforced  is 
specific,  and  the  right  to  its  performance  in  the  manner  pro- 
posed is  clear  and  undoubted."  On  turning  to  its  original 
charter,  it  is  seen  the  respondent  corporation  is  declared  to  have 
the  general  management  of  its  affairs  for  the  com- 
plete exercise  of  its  corporate  powers,  which  of  course  iHityof  eom- 
include  the  right  to  fix  the  location  and  number  of  de-  ^^^^f 
pots  or  stations  at  which  it  will  receive  and  discharge  d«p«u. 
freight  and  passengers  on  its  line  of  road,  such  as  in  the 
judgment  of  the  company  the  public  exigency  demands.  The 
only  act  of  the  General  Assembly  to  which  the  attention  of 
this  court  has  been  directed  that  seems  intended  to  control  this 
freedom  of  action  or  discretion  given  to  railroad  companies  in 
such  matters  is  the  Act  of  1877.  But  that  act,  it  will  be  seen, 
does  not  aid  the  demand  made  by  this  petition.  It  provides 
(Sess.  Laws  1877,  p.  ^^5,  §  i)"that  all  railroad  companies  in 
this  State  carrying  passengers  or  freight  shall,  and  they  are 
hereby  required  to,  build  and  maintain  depots  for  the  comfort 
of  passengers  and  for  the  protection  of  shippers  of  freight,  where 
such  railroad  companies  are  in  the  practice  of  receiving  and  de- 
livering passengers  and  freight,  at  all  towns  and  villages  on  the 
line  of  their  road  having  a  population  of  500  or  more."    As 
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has  been  seen,  the  prayer  of  the  petition  is  that  respondent 
may  be  compelled  "  to  establish  a  passenger  and  freight  depot 
in  the  town  of  Upper  Alton,"  on  the  Jacksonville  branch  of  its 
road,  "  at  a  suitable  and  convenient  point  to  accommodate  the 
public,"  and  "  to  stop  its  trains,  freight  and  passenger,  or  a  suf- 
ficient number  thereof  to  accommodate  the  public."  Should 
the  company  be  required  to  establish  or  appoint  a  station  at 
Upper  Alton  for  the  purpose  of  receiving  and  discharging  pas- 
sengers and  freight,  it  would  follow  as  a  matter  of  course,  under 
the  statute,  that  it  would  be  compelled  **  to  build  and  maintain" 
a  depot  at  that  point  if  the  town  contained  a  "  population  of  500 
or  more."  But  this  statute  does  not  make  it  the  duty  of  re- 
spondent to  "  establish  a  depot  or  station  at  every  town  or  vil- 
lage on  the  line  of  its  road  having  a  population  of  500  or  more." 
It  simply  requires  it  shall  "  build  and  maintain  depots" — that  is 
buildings — for  the  "  comfort  of  passengers  and  for  the  protec- 
tion of  shippers  of  freight."  This  petition  does  allege  the  town 
of  Upper  Alton  contains  a  population  in  excess  of  that  specified 
in  the  statute ;  but  it  is  ndt  averred  it  is  a  point  on  its  line  of 
road  where  respondent  is  "  in  the  practice  of  receiving  and  de- 
livering passengers  and  freight."  So  the  demand  made  by  this 
petition  does  not  come  within  any  duty  imposed  upon  respond- 
ent by  the  provisions  of  this  statute,  nor  does  it  appear  that  it 
is  made  its  duty  by  its  original  charter,  or  otherwise  by  law,  to 
"  establish  a  passenger  and  freight"  depot  at  the  point  indi- 
cated, and  to  stop  its  trains,  passenger  and  freight,  for  the  ac- 
commodation of  the  public.  It  not  being  shown  that  respondent 
owes  any  specific  duty  in  this  repect,  imposed  by  statute  or 
otherwise,  the  right  to  its  performance  being  so  clear  and  un- 
doubted that  it  will  be  enforced  by  mandamus, — the  judgment 
of  the  lower  court,  denying  the  writ,  must  be  affirmed. 

Railroad  Depots — Power  to  Compel  Erection. — In  the  case  of  People  v. 
N.  Y..  L.  E.  &  W.  R.  Co.,  104  N.  Y.  58 ;  s.c.,  29  Am.  &  Eng.  R.  R.  Cas. 
480,  and  note  485  ;  58  Am.  Rep.  484,  it  was  held,  by  the  New  York  court 
of  appeals,  that  at  common  law  a  carrier  of  passengers  and  freight  is  under 
no  obligation  to  provide  depots  for  passengers  awaiting  transportation  or 
warehouses.  The  court  say  that  the  court  cannot  compel  the  erection  of 
a  station-house,  nor  the  enlargement  of  one.  "  The  power  of  the  company 
to  provide  such  buildings  is,  under  the  statute,  a  permissive  one  only.  If 
the  corporation  choose  to  exercise  it,  it  may.  The  statute  does  not  ex- 
act it,  .  .  .  The  statute  is  peremptory  as  to  many  matters ;  but  it  nowhere 
says  that,  for  its  intending  passengers  or  awaiting  freights,  cover  by  build- 
ing of  any  kind  shall  be  provided.  As  to  that  the  statute  imports  an 
authority  only,  not  a  command,  to  be  availed  of  at  the  option  of  the  company 
in  the  discretion  of  its  directors,  who  are  empowered  by  statute  to 
manage  '  its  affairs,'  among  which  must  be  classed  the  expenditure  of 
money  for  station  buildings  or  other  structures  for  the  promotion  of  the 
convenience  of  the  public,  having  regard  also  to  its  own  interest.  With 
the  exercise  of  that  discretion,  the  legislature  only  can  interfere.  .  .  .  The 
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|;rievance  complained  of  is  an  obvious  one;  but  the  burden  of  remov- 
ing it  can  be  imposed  upon  the  defendant  only  by  legislation.  The  legis- 
lature created  the  corporation  upon  the  theonr^that  its' functions  should  be 
exercised  for  the  public  benefit.  It  may  add  other  regulations  to  those 
now  binding  it,  but  the  court  can  interfere  only  to  enforce  a  duty  declared 
by  law.  The  one  presented  in  this  case  is  not  of  that  character.  Nor 
can  it  by  any  fair  or  rea.sonable  construction  be  implied." 

A  contrary  doctrine  is  held  in  some  cases.  Tnus,  it  is  held,  by  the 
supreme  court  of  Nebraska,  in  the  case  of  State  ex  rel,  Mattoon  v.  Re- 
puDlican  Valley  R.  Co.,  17  Neb.  647  ;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  500, 
that  "  The  common  law,  under  the  principle  that  it  is  the  duty  of  the  rail- 
road company  to  furnish  reasonably  sufficient  and  eaual  facilities  to  the 
public,  whose  servant  it  is,  authorizes  courts,  by  manaamus,  to  compel  the 
erection  and  maintenance  of  new  stations  in  proper  cases."  The  court 
say :  "  At  common  law  it  was  the  duty  of  a  common  carrier  by  land  to 
deliver  freight  personally  to  the  consignee ;  but  when  railways  took  the 
place  of  conveyances  drawn  by  animals,  necessity  required  the  relaxation 
of  this  rule  so  as  to  allow  of  the  substitution,  in  place  of  personal  delivery, 
of  a  delivery  at  the  warehouse  or  depot  provided  by  the  cmopanies  for 
the  storage  of  goods.  Vincent  v,  Cnicago  &  A.  R.  Co.,  49  111.  33.  Is 
it  too  much  to  say  that  this  relaxation  of  the  above  rule  in  favor  of  rail- 
way companies  as  common  carriers,  imposed  upon  them  the  duty  of  pro- 
viaing  suitable  depots  for  the  purpose  of  such  delivery  ?  This  duty  is  so 
intimately  connected  with  the  business  for  which  railways  are  built  and 
managed,  that  motives  of  self-interest  almost  always  secure  its  observance. 
But  when,  for  any  reason,  it  is  neglected  or  refused,  may  it  not  be  en- 
forced, the  same  as  any  other  public  duty?"  And  it  was  held,  in  the  case 
of  Northern  Pac.  R.  Co.  v.  Territory  (Wash.  Tr.),  29  Am.  &  Eng.  R.  R. 
Cas.  82,  that  '*  The  court  of  equity  will  compel  a  railway  company  to  con- 
struct a  depot  and  give  other  railroad  facilities  at  a  proper  and  necessary 
place.  As  the  time  to  establish  a  station  upon  a  public  highway  is  a  public 
duty,  no  demand  for  the  placing  of  a  station  need  be  made  by  the  state 
before  bringing  suit  to  enforce  the  duty."  In  the  course  of  the  opinion, 
the  court  say  :  "  In  the  absence  of  legislation  providing  other  means  for 
regulating  and  controlling  the  matter.  Field  on  Corp.  585 ;  Moses  on 
Mand.  155-169.  See  also  note  to  People  ta.  New  York,  L.  E.  &  W.  R.  Co., 
29  Am.  &  Eng.  R.  R.  Cas.  485. 

Same  —  Regulation  by  Statute  —  Constitutional  Law.  —  In  the  case  of 
Commonwealth  v.  Eastern  R.  Co.,  103  Mass.  254 ;  s.  c,  4  Am.  Rep.  555, 
it  was  held  that  a  statute  requiring  a  railroad  corporation,  whose  charter 
is  subject  to  amendment,  illustration,  or  repeal  at  the  pleasure  of  the 
legislature,  to  establish  a  flag  station  at  a  ceriain  point  on  its  line,  and  to 
erect  there  a  station-house  at  which  at  least  two  trains  each  way  shall 
stop  each  day,  is  not  a  violation  of  the  Constitution  of  the  United  States 
as  impairing  the  obligation  of  contracts.  See  also  Fitchbure^  R.  Co.  v. 
Grand  Junction  R.  Co.,  86  Mass.  (4  Allen)  198 ;  State  v.  New  Haven  &  N. 
R.  Co.,  43  Conn.  351 ;  s.  c,  44  Conn.  376. 

86  A.  &  E.  R.  R.  Gas.— 80. 
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Alabama  Great  Southern  R.  Co. 

V. 

Arnold. 

(Alahama  Supreme  Court,  May  30,  1888.) 

Railroad  CompantM — Station — Duty  to  Light*— -Where  a  railroad  com- 
pany has  erected  a  station-house,  consisting  of  a  ticket-c^ce,  waiting- 
room,  and  platform  for  the  accommodation  of  and  transaction  of  business 
with  the  public,  it  is  the  duty  of  the  company  to  see  that  the  same  are 
adapted  for  the  purpose  for  which  they  are  erected,  and  safe ;  and  should 
cause  the  same  to  be  lighted  a  proper  time  before  the  arrival  and  after 
the  departure  of  trains.  Distinguishing,  People  v.  New  York,  L.  E.  ^ 
W.  R.  Co.  104  N.  Y.  58;  s.  c,  29  Am.  &  Eng.  R.  R.  Cas.  480;  58  Am. 
Rep.  484. 

Same— Negiigenco — Injury— Exemplary  Damages. — ^To  entitle  the  plaintiff 
to  exemplary  or  punitive  damages  they  must  be  claimed  in  the  complaint ; 
and  the  negligence  causing  the  injury  must  have  been  wilful,  wanton  or 
reckless. 

Same— Failure  to  Light  Depot  Grounds. — The  simple  neglect  to  suffi- 
ciently light  depot  rounds,  is  not  such  wilful,  wanton,  or  reckless  negli- 
gence on  the  part  of  the  railroad  company  as  to  entitle  a  party  injured  to 
exemplary  or  punitive  damages. 

Same— Applianoes  Used— Duty  of  Company. — If  a  railroad  corporation  in 
the  administration  of  their  affairs,  conform  to  tHe  rules  adopted  or  in  gen- 
eral use  by  prudently  conducted  railroads,  they  are  free  from  blame  unless 
they  violate  or  disregard  some  positive  requirement  of  the  law  and  thereby 
inflict  an  injuly. 

Same — Dangerous  Place— Injury — Contributory  Negligence. — ^Where  the 
testimony  only  shows  that  the  plaintiff  after  leaving  the  ticket-office 
and  while  crossing  the  platform  was  cautioned  to  "Look  out  for  the 
steps,"  and  that  by  crossmg  the  platform  obliquely  he  missed  the  steps 
and  thereby  sustained  injuries,  the  question  of  proximate  contributory 
negligence  ts  for  the  jury.    Strong.  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  County. 

This  was  an  action  by  John  W.  Arnold  against  the  appel- 
lant, the  Alabama  Great  Southern  R.  Co.,  for  personal  injuries 
received  in  falling  at  night  from  the  platform  of  the  rail- 
road station  of  said  company  at  Boligee,  which  fall  he  alleged 
was  due  to  the  failure  on  the  part  of  the  railroad  company  to 
have  the  station  or  depot  properly  lighted.  Arnold  had  gone 
to  the  ticket-office,  purchased  a  ticket  for  transportation  on  the 
train  then  about  to  arrive,  and,  on  leaving  the  office,  fell  from 
the  platform,  and  received  the  injury  here  complained  of  in  this 
suit.  Defendant  demurred  to  the  complaint  on  the  ground  that 
it  was  not  the  legal  duty  of  defendant  to  provide  good  and  safe 
platform  and  lights,  or  either  such  platform  or  lights,  at  Boligee 
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station.  This  demurrer  being  overruled,  the  defendant  then 
filed  the  following  pleas :  "  (i)  That  it  is  not  guilty  of  the  matter 
alleged  in  said  complaint."  Second  and  fourth  pleas  set  up  con. 
tributory  negligence  on  the  part  of  plaintiff.  "  (3)  And,  for  a 
further  plea  to  said  complaint,  defendant  avers  that  all  the  in- 
juries to  the  plaintiff  therein  complained  of  were  the  result  of 
accident."  "(5)  And,  for  further  plea  to  said  complaipt,  the 
defendant  avers  that,  at  the  time  of  the  said  injury,  .  .  .  there 
was  no  statute  or  law  of  force  in  Alabama  imposing  upon  de- 
fendant the  duty,  nor  any  duty  resting  upon  defendant  as  carrier 
of  passengers,  of  furnishing  any  better  platform  or  light  or  lights, 
at  said  station  of  Boligee,  than  was  furnished  at  said  station  at 
the  time  of  the  alleged  injury.  (6)  For  further  plea  ...  de- 
fendant .  .  .  says  that  .  .  .  said  Boligee  station,  at  which  said 
injury  occurred,  is  situated  upon  the  said  railroad  between  the 
capitals  of  the  counties  of  Greene  and  Sumter ;  that  the  popula- 
tion of  the  village  at  and  about  said  station  is  small,  being,  to 
wit,  one  hundred  persons,  and  the  business  transacted  at  said 
station  is  small  in  proportion ;  that  the  village  at  said  station  of 
Boligee  is  not  an  incorporated  town,  and  has  no  municipal  or- 
ganization :  that  there  is  in  said  village  but  few  streets,  upon 
which  all  the  business  coming  thereto  is  conducted,  and  which 
lead  up  to  said  station  and  said  station-house,  and  there  are  no 
difficulties  therein,  but  which  are  free  and 'open  to  the  public, 
and  that  said  village  and  station  of  Boligee  is  what  is  commonly 
called  a  country-station ;  that*  said  station  of  Boligee  is  not  nor 
was  lit  by  gas,  electricity,  or  lamps  or  lights  of  any  other  kind 
upon  the  streets  thereof,  and  that  the  only  lights  used  in  said 
station  and  village  are  used  in  the  dwellings  and  other  houses 
thereof,  and  are  oil-lamps  and  candles ;  that,  at  the  time  of  the 
alleged  injury,  said  station-house  had  lamps  burning  therein, 
and  were  either  portable  or  stationary,  as  the  occasion  de- 
manded ;  that  the  said  station-house  was  amply  large  for  the 
business  transacted  at  said  point,  and  constructed  with  as  much 
care  as  is  usual,  or  required  by  law  or  statutes  of  the  State,  of 
such  station,  or  custom  or  usage  upon  well-regulated  railroads 
required  ;  and,  on  account  of  the  smallness  of  the  village  at  such 
station  in  population  and  business,  the  defendant  was  not,  by 
custom  or  law,  required  to  have  the  same  lighted  by  both  indoor 
and  outdoor  light,  provided  they  had  indoor  lights,  which  were 
convenient  to  the  small  travelling  public,  and  ready  to  be  used, 
and  subject  to  their  call  at  any  time.  And  defendant  avers  that 
the  said  plaintiff  and  the  public  generally  were  well  acquainted 
with  said  station-house,  and  the  approaches  thereto,  cmd  the 
habits  and  customs  connected  therewith  for  the  regulation  and 
use  of  said  station,  and  for  the  use  of  the  lights  at  and  about  the 
.same.    And  the  defendant  avers  that,  this  being  its  full  duty  in 
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the  premises,  they  provided  such  lights  as  were  required  by  them 
at  the  station ;  and  neither  did  the  plaintiff,  nor  any  one  for  him, 
demand  any  further  or  additional  lights,  nor  ask  to  be  lighted  to 
or  from  the  stopping-place  of  said  trains  on  said  night.  And  de- 
fendant avers  that  it  has  done  and  performed  each  and  every 
duty  required  of  it  by  custom  or  law,  and  that  said  injury  was 
not  caused  by  any  act,  or  omission  to  act,  on  its  part."  Plea 
No.  3,  mentioned  in  the  opinion  as  the  plea  to  which  a  demurrer 
was  sustained  at  a  former  term,  set  up  the  statute  of  limitations 
of  one  year  to  an  amended  count  of  the  complaint.  The 
amended  count  contained  no  new  cause  of  action,  and  for  this 
reason  a  demurrer  was  sustained  to  the  plea.  The  distance  from 
the  ticket-office  door  to  the  steps  fronting  the  door  was  shown  to 
be  three  feet  seven  inches ;  this  distance  being  the  width  of  the 
platform,  which  was  sixteen  feet  long.  The  court  refused  each 
of  the  following  charges  requested  by  the  defendant :  "  (i)  If  the 
jury  believe  all  the  evidence,  they  must  find  for  the  defendant 
under  the  first  count  of  the  complaint.  (2)  If  the  jury  believe 
all  the  evidence,  they  must  find  for  the  defendant  under  the 
second  count  of  the  complaint.  (3)  If  the  jury  believe  all  the 
evidence,  the  jury  are  not  authorized  to  give  the  plaintiff  exem- 
plary damages.  (4}  If  the  jury  believe  all  the  evidence,  they  are 
not  authorized  to  find  that  the  injury  to  the  plaintiff  was  wanton 
or  intentional,  or  to  assess  exemplary  damages  against  the  de- 
fendant ...  At  the  time  of  the  fall  of  Arnold,  for  which  dam- 
ages are  claimed  in  this  suit,  there  was  no  law  of  the  State  by 
which  a  railroad  company  was  required  to  light  its  stations  or 
depot  buildings  at  night,  if  the  depot  building  was  of  such  char- 
acter as  was  of  customary  use  by  well-regulated  railways  at  sta- 
tions of  like  kind  and  business.'*  There  were  many  assignments 
of  error ;  but  the  facts,  above  set  forth,  are  sufficient  to  show  all 
the  points  decided  by  the  court. 

Satril  F.  Rice^  Wood  &  Wood^  and  Tkos.  R.  Roulhac  for  ap- 
pellant. 

J  as.  B.  Head  and  J,  /.  Altman  for  appellee. 

Stone,  C.  J. — This  case  was  before  us  at  a  former  term.  80 
Ala,  600 ;  s.  c.  30  Am.  &  Eng.  R.  R.  Cas.  546.  The  complaint 
consisted  of  two  counts :  one  the  original,  and  the  other  an 

amendment,  adding  a  second  count.  The  complaint 
j;;^'**^"-    is  the  same  now  as  on  the  former  appeal.     On  that 

appeal  we  held  that  th^  gravamen  of  each  count  was 
the  same, — ^the  failure  to  have  the  depot  supplied  with  a  light. 
The  first  or  original  count  predicates  negligence  on  the  part  of 
the  railroad,  on  the  naked  averments  that  Boligee  was  one  of 
its  stations  for  receiving  and  discharging  passengers ;  that  at  that 
station  the  railroad  had  erected  a  platform  and  thereon  its  only 
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ticket-office  at  that  place ;  that  plaintiff,  desiring  to  take  passage 
on  its  train,  soon  to  arrive,  had  entered  the  office,  and  procured 
a  ticket ;  that  it  was  night-time,  very  dark,  and  no  light  fur- 
nished; that  the  train  "was  about  arriving;*'  and  that  the 
"  plaintiff  attempted  to  descend  the  steps  of  said  platform  for 
the  purpose  of  entering  the  car,  and,  in  attempting  so  to  do,  fell, 
and  thereby  received  severe  personal  injuries.*'  The  count  then 
avers  that  "  said  fall  and  injuries  were  caused  by  the  negligence 
of  defendant  or  its  servants,  in  failing  to  provide  a  light  at  said 
station,  whereby  plaintiff  would  have  been  able  to  see  his  way, 
and  avoid  said  fall  and  injuries.**  The  amendment  or  second 
count  differs  from  the  first  only  in  the  following  additional  aver- 
ments, giving  a  more  minute  description  of  the  place  where  the 
injury  was  suffered :  "  That  said  office  had  in  front  of  and  at- 
tached to  it,  fronting  its  entrance,  a  platform  about  three  and 
ope-half  feet  wide,  which  was  accessible  by  steps,  about  three 
and  a  half  feet  in  width,  reaching  from  the  ground  to  the  top  of 
the  platform  in  front  of  the  door  of  said  ticket-office,  over  which 
steps  and  platform  passengers  were  required  to  pass  in  entering 
the  ticket-office.  The  surface  of  said  platform  was  elevated 
about  four  or  four  and  a  half  feet  above  the  ground  ;  and  plain- 
tiff avers  that  the  construction  of  said  steps  and  platform,  as 
above  described,  rendered  the  same  unsafe  and  dangerous,  and 
liable  to  cause  personal  injuries  to  persons  passing  over  the 
same."  The  count  then  described  the  injury  as  it  was  described 
in  the  first  count,  and  complains  of  the  absence  of  a  light  as  the 
negligence  which  caused  the  injury.  Speaking  of  these  counts, 
we,  on  the  former  appeal,  said :  "  The  injury  and  the  negligence 
complained  of  as  the  cause  are  the  same  as  set  forth  in  both 
counts ;  and,  while  it  is  averred  that  the  construction  of  the  steps 
and  platform  rendered  them  unsafe  and  dangerous,  this  does  not 
constitute  the  negligence  alleged  to  be  the  cause  of  the  injury, 
but,  as  we  interpret  the  count,  the  allegations  are  intended  to 
show  a  greater  and  more  imperative  duty  to  provide  a  light, 
from  the  failure  to  do  which  it  is  distinctly  and  expressly  averred, 
in  the  new  count,  the  injuries  resulted.  ,  Under  neither  count  is 
the  plaintiff  entitled  to  recover  for  any  negligence  other  than  the 
failure  to  provide  a  light."  When  this  case  was  returned  to  the 
circuit  court,  the  defendant  demurred  to  the  counts  of  the  com- 
plaint collectively,  and  assigned  as  cause  of  demurrer  that  "  there 
was,  at  the  time  mentioned  in  said  complaint,  no  statute  of  force 
in  the  State  of  Alabama  which  required  of  or  imposed  upon  said 
defendant  the  duty  to  furnish  good  and  safe  platform  and  lights, 
or  either  such  platform  or  lights,  at  Boligee  station ;  nor  was 
there  any  duty  at  the  common  law  to  furnish  said  platform  or 
lights.  There  was,  when  the  injury  is  alleged  to  have  occurred, 
February  ii,  1885,  no  statute  relating  to  the  subject  in  Ala- 
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bama.  Our  first  statute  on  that  subject  was  approved  February 
28,  1887.  Sess.  Acts,  74.  Was  there  a  common-law  duty  rest- 
ing on  defendant  at  that  tinie  ? 

In  Railway  Co.  v.  Thompson,  77  Ala.  448,  we  said  it  was  "  the 
duty"  of  railroads  "to  provide  safe  waiting-rooms, 
DftBseraM        and  to  keep  the  depot  and  platform  well  lighted  in 
Doty toUffht    *^^  night-time."    The  injury  we  were  considering  in 
lUtioB.  that  case  occurred  at  the  Union  depot  in  this  city, 

Montgomery, — ^the  common  passenger  depot  of  five 
railroads,  with  trains  arriving  and  departing  at  different  times ; 
and  the  plaintiff  in  that  suit  had  just  alighted  from  the  train  on 
which  he  arrived.  In  support  of  our  views,  we  referred  to  the 
following  authorities  which  bear  on  the  question  of  lighting  the 
depot  and  its  platform:  Thompson  on  Negligence  (volume  i, 
p.  315)  has  this  language:  "  It  is  the  duty  of  the  railway  com- 
pany to  have  its  station-houses  open  and  lighted,  and  its  servants 
present,  for  the  convenience  of  those  who  may  wish  to  leave  its 
trains,  or  to  depart  by  the  same."  In  support  of  this  doctrine, 
the  author  refers  to  Patten  v.  Railway  Co.,  32  Wis.  524,  In 
that  case  the  injury  suffered  was  at  a  country  depot,  and  the 
plaintiff,  an  elderly  lady  and  unattended,  was  discharged  from 
the  train  at  9.45  at  night.  The  trial  judge  submitted  it  to  the 
jury  to  determine  whether  the  railroad  was  guilty  of  negligence 
in  not  having  its  depot  lighted,  or  a  person  there  to  give  infor- 
mation. The  supreme  court  held  there  was  no  error  in  this. 
It  will  be  observed  that  in  the  Wisconsin  case  there  was  at  the 
depot  neither  a  light,  nor  a  person  to  give  information.  The 
case  of  Knight  v.  Railroad  Co.,  56  Me.  234,  also  referred  to  by 
Thompson,  arose  as  follows :  Plaintiff  was  travelling  under  a 
ticket  which  secured  her  passage  over  two  connecting  railroads 
and  a  connecting  steaYn-boat  line.  From  the  terminus  of  the 
railroad,  where  plaintiff  had  to  leave  the  cars,  to  the  steam-boat, 
was  a  "  considerable  distance,"  which  she  had  to  walk.  It  was 
across  a  wharf,  the  property  of  defendant,  provided  and  used 
for  the  purpose.  Plaintiff,  it  being  at  night  and  dark,  stepped 
into  a  hole  in  the  planking,  and  was  injured.  The  court  said : 
"  The  wharf  should  be  lighted.  The  servants  of  the  defendant 
corporation  should  be  in  readiness  to  point  out  the  way.  The 
wharf  should  be  safe."  Another  case  referred  to  in  Railway 
Co.  V,  Thompson  is  Stewart  v.  Railroad  Co.,  2  Am.  &  Eng.  R. 
R.  Cas.  497,  53  Tex.  289.  The  gravamen  of  the  petition  (plain- 
tiff's complaint)  was  the  negligent  failure  of  the  railroad  com- 
pany to  provide  "  proper  lights  and  accommodations  for  pas- 
sengers at  its  depot."  Held  that,  on  general  demurrer,  the 
Petition  was  sufficient.  See  also  Peniston  v.  Railroad  Co.,  34 
.a.  Ann.  yyy ;  Reynolds  v.  Railroad  Co.,  37  La.  Ann.  694. 
The  other  cases  cited  do  not  refer  to  the  question  of  lights. 
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The  case  of  People  v.  New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y. 
58 ;  s.  c,  29  Am.  &  Eng.  R.  R.  Cas.  480,  is  relied  on  as  showing 
there  is  no  common-law  duty  resting  on  the  railroad  in  the 
matter  we  have  in  hand.  That  was  an  application  for  the  ex- 
traordinary writ  of  mandamus  to  compel  the  railroad  company 
to  erect  larger  and  more  comfortable  depot  accommodations  at 
Hamburgh,  one  of  its  stopping  places.  The  relief  was  denied ; 
the  court  holding  that  there  was  neither  statutory  nor  common- 
law  obligations  resting  on  railroads  to  erect  depot  buildings. 
So,  in  this  case,  if  the  defendant  raihoad  company  had  neglected 
or  refused  to  erect  any  depot  building,  any  waiting-room,  or 
any  platform  at  Boligee,  we  are  not  prepared  to  say  there  was 
any  law  under  which  it  could  have  been  compelled  to  do  so. 
The  foregoing  is  not  this  case.  The  defendant  did  not  neglect 
or  refuse  to  errect  a  ticket  office,  used  as  a  waiting-room,  with 
platform  in  front,  and  steps  leading  to  it.  All  these  were 
erected,  and  persons  wishing  to  be  carried  on  the  railroad,  or 
having  other  business  with  it,  had  a  standing  invitation  to  enter 
the  office,  and  transact  business  thereat.  Those  desiring  tickets 
mu^t  obtain  them  there,  and  not  elsewhere.  And  this  invited 
right  of  entry  cannot,  at  least  without  special  warning,  be  re- 
stricted to  the  simple  privilege  of  entering  and  remaining  long 
enough  to  procure  a  ticket.  It  would  include  the  right,  author- 
ized by  custom,  of  using  the  office  as  a  waiting-room,  if  none 
other  was  provided.  Hence,  although  there  may  have  been  no 
law  requiring  the  railroad  to  erect  an  office  and  platform  at 
Boligee,  yet,  having  done  so,  and  having  thereby  invited  per- 
sons having  business  with  it  to  enter  for  its  transaction,  the 
law  required  that  they  should  be  adapted  for  the  purpose,  and 
not  dangerous,  hazardous,  or  unsafe.  This,  under  the  enduring 
principles  of  the  common  law,  which  govern  new  exigencies  that 
have  arisen  or  may  arise,  equally  with  conditions  that  gave 
them  form  and  expression  centuries  ago.  Railway  Co.  v.  Rail- 
way Co.,  87  E.  C.  L.  409.  The  expression  in  Thompson's  Case, 
suprUy  was  used  in  reference  to  the  case  we  were  then  consider- 
ing. Thompson  had  just  arrived,  and  left  the  train  at  a  com- 
mon depot  of  five  railroads,  and  in  a  city.  The  train  having 
just  arrived,  and  passengers  in  the  act  of  leaving  it,  and  this  in 
the  night-time,  it  is  manifest  that  a  light  should  have  been  fur- 
nished ;  and,  if  the  place  was  not  otherwise  sufficiently  lighted, 
a  light  should  have  been  provided  at  the  place  of  debarkation. 
But  this  duty  would  have  a  limit.  It  would  be  incumbent  only 
at  the  departure  and  arrival  of  trains,  and  for  a  sufficient  time 
before  departure  to  enable  persons  desiring  to  take  passage  to 
be  in  readiness  and  enter  the  cars  without  undue  haste,  and  af- 
ter the  arrival  to  enable  those  leaving  the  train  to  do  so  in 
safety.     Beyond   this,  the  duty  (^f  tin*  railroad  to  maintain  a 
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Cas.  673  ;  Rine  v.  Railroad  Co.,  88  Mo.  392 ;  s.  c,  25  Am.  &  Eng.  R* 
R.  Cas.  545.  This  last  case  expressly  recognizes  the  correctness 
of  the  rule  announced  in  the  cases  of  Kelley  v.  Railroad  Co., 
supra,  and  Frick  v.  Railroad  Co.,  supra.  As  said  by  the  court 
of  appeals :  **  The  above  rule  is  humane,  conservative  of  human 
life,  and  consonant  with  public  policy.  It  is  based  upon  the 
recognition  of  the  fact  that  human  beings  may  be  and  frequent- 
ly are  lawfully  upon  railway  tracks,  not  only  on  highway  cross- 
ings, but  at  other  places  ;  that  in  such  situations  they  may  re- 
main unmindful  of  an  approaching  train,  and  thus  lose  their 
lives,  or  sustain  great  bodily  injury,  if  those  in  charge  of  the 
train  do  not  give  some  warning  of  its  approach.  It  also  pro- 
ceeds upon  a  recognition  of  the  fact  that  a  railway  train  or  loco- 
motive is  an  instrument  of  danger  to  those  who  may  happen  ta 
be  on  the  track  when  its  wheels  are  in  motion ;  that  those  in 
chaise  of  this  instrument  of  danger  ought,  not  only  for  the  safe- 
ty of  persons  who  may  happen  to  be  on  the  track,  but  also  for 
the  safety  of  persons  who  may  be  on  the  train,  to  keep  a  con- 
stant lookout  in  front  of  the  train  when  in  motion ;  that  this  is 
a  constant  and  continuing  duty  of  an  imperative  character,  espe- 
cially when  it  is  imposed,  as  in  this  case  it  is,  by  an  ordinance  of 
the  city ;  and  that,  if  a  discharge  of  this  duty  would  have  pre- 
vented the  injury  to  a  person  negligently  on  the  track,  the  com- 
pany is  liable  in  damages  for  hurting  such  person,  notwithstand- 
ing his  negligence." 

The  court  properly  admitted  in  evideqce  an  ordinance  of  the 

city  of  St.  Louis  to  the  effect  that  the  speed  of  railroads  in  the 

city  should  be  limited  to  six  miles  an  hour  ;  that  the 

— KTtdMic«r**  b^'l  o^  ^^^  locomotive  should  be  rung  continuously 
while  moving  a  train  ;  and  that,  in  backing  a  train,  a 
man  should  be  stationed  on  the  car  furthest  from  the  locomotive 
to  give  danger  signals.  Merz  v.  Railroad  Co.,  13  Mo.  App.  589 ;  s. 
c,  88  Mo.  672 ;  26  Am.  &  Eng.  R.  R.  Cas.  537,  and  14  Mo.  App. 

459- 

We  see  nothing  in  the  record  justifying  an  interference  with 

the  judgment,  and  it  is  hereby  affirmed. 

All  concur. 

Liability  for  Injuries  Notwithstanding  Contributory^  Negligtncea — See 
Hays  z/.  Gainesville,  S.  &  R.  Co.  (Texas),  and  note,  34*Am.  &  Eng.  R.  R» 
Cas.  97,  102. 
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McWiLLIAMS 

V. 

Philadelphia   and  Reading  R.  Co. 

(Pennsylvania  Supreme  Court,  October  i,  1888.) 

• 
Highway-oroMing — Personal  Injurkt — Nonsuit—Province  of  Jury. — In  an 
action  to  recover  damages  for  personal  injuries,  it  appeared  that  plaintiff 
was  familiar  with  the  dangerous  character  of  the  crossing  at  which  he  was 
injured ;  that  he  stopped  about  thirty  feet  from  the  track,  looked  down  the 
track  and  listened,  but  did  not  look  up  the  track  because  at  the  place  at 
which  he  has  stopped  he  could  not  see  along  it ;  that  he  looked  at  his 
watch  to  see  if  any  train  was  due,  and  that,  nndinc^  none,  he  drove  upon 
the  track.  He  was  struck  by  an  irregular  train  which  approached  at  a 
high  rate  of  speed  and  without  any  warning.  Held,  that  it  was  error  to 
direct  a  compulsory  nonsuit,  and  that  the  question  of  defendant's  liability 
ought  to  have  been  left  to  the  jury. 

Error  to  Court  of  Common  Pleas,  Northumberland  County. 

Action  by  John  S.  McWilliams  against  George  de  B.  Keim 
and  another,  receivers  of  the  Philadelphia  &  Reading  R.  Co.,  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
caused  through  the  negligence  of  defendant's  employees.  At 
the  trial  the  court,  after  the  introduction  of  plaintiff's  evidence, 
entered  a  compulsory  nonsuit.  The  plaintiff  moved  to  take  the 
nonsuit,  but  the  motion  was  overruled.  The  following  is  the 
opinion  rendered  upon  the  refusal  of  the  motion. 

.  Cummin,  P.J.—"  The  plaintiff  testified  that  he  was  familiar 
with  the  dangerous  character  of  this  road-crossing ;  that  he  had 
crossed  it  hundreds  of  times.  As  he  approached  the  crossing 
the  day  of  the  accident,  he  was  conscious  of  his  danger.  He 
said  to  his  wife,  who  was  in  the  buggy  with  him,  *  This  is  the 
most  dangerous  crossing  that  the  railroad  company  has,  and  I 
expect  some  day  to  hear  tell  of  somebody  being  killed  here.' 
He  stopped  at  a  point  about  thirty  feet  from  the  track,  looked 
down  the  track  and  listened.  He  did  not  look  up  the  track, 
because  at  the  place  he  stopped  he  could  not  see  up  the  track. 
He  looked  at  his  watch  to  see  if  any  train  was  due.  Finding  no 
train  was  due,  and  hearing  none,  he  drove  on  the  track.  His 
horse  was  struck  by  the  engine  of  the  gravel  train,  the  buggy 
was  upset,  and  he  was  injured.  The  plaintiff  was  driving  a  gen- 
tle horse,  who  would  not  scare.  He  did  not  look  in  the  direc- 
tion the  train  came  from,  and  took  no  precautions  whatever  to 
85  A.  &  E.  R.  R.  Gas.— 26. 
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ground  is  that  it  had  conformed  strictly  to  the  usage  and  cus- 
tom of  well-regulated  railroads  at  similar  country  stations  in  the 
construction  of  its  station-house,  and  the  approaches  to  it,  and 
in  providing  lights ;  and  that  the  lights  provided  were  sufficient, 
and  at  the  service  of  plaintiff,  if  he  had  called  for  them.  On 
this  plea,  as  we  understand  the  record,  the  plaintiff  took  issue. 
At  all  events,  the  record  shows  no  demurrer  to  it.  There  was  a 
demurrer  to  the  complaint  and  to  plea  No.  3,  and  these  were 
ruled  on.  The  record  shows  that  the  issue  was  joined  on  the 
five  pleas,  and  this  was  the  number  left  after  the  court,  at  a 
former  term,  had  sustained  the  demurrer  to  plea  No.  3.  If  the 
testimony  proved  the  truth  of  the  material  averments  of  fact 
contained  in  plea  No.  6,  under  a  well-settled  rule  of  law  that 
would  have  entitled  the  defendant  to  a  verdict,  whether  the  plea 
was  sufficient  or  not.  Irion  v.  Lewis,  56  Ala.  190 ;  Mudge 
V,  Treat,  57  Ala.  i ;  Jones  v,  Collins,  80  Ala.  108.     Is   the  plea 

insufficient  if  it  had  been  demurred  to?  Railroad 
LUbUitiMof  companies  and  other  corporations  are  persons,  arti- 
companyMto  ficial  persons,  it  is  true,  but  yet  clothed  with  all  the 
their  pramiMt  rights,  as  well  as  bound  by  all  the  obligations,  which 
MdappiUiieM.  protect  and  govern  natural  persons.     Their  liabilities 

are  the  same,  no  greater,  no  less,  than  those  which 
rest  on  natural  persons  in  like  conditions.  An  hotel  keeper,  mer- 
chant, shopkeeper,  or  any  other  person  engaged  in  business  which 
invites  patronage  and  personal  calls,  is  under  an  obligation,  cor- 
responding to  that  of  a  railroad  company,  to  provide  for  the 
safety  of  its  visiting  customers.  If  doing  business,  keeping  open 
doors,  and  inviting  and  receiving  customers  in  the  night-time 
intensifies  the  diligence  of  the  one,  it  equally  intensifies  the  dili- 
gence of  the  other,  the  surroundings  being  similar.  If  there  is  a 
difference,  it  is  only  such  difference  as  the  number  and  frequency 
of  invited  calls  may  make ;  not  a  difference  in  kind,  but  in 
degree.  If  railroad  corporations,  in  the  administration  of  their 
affairs,  conform  to  the  rules  adopted  or  in  general  use  by  pru- 
dently conducted  railroads,  they  are  free  from  blame,  unless 
they  violate  or  disregard  some  positive  requirement  of  the  law, 
and  thereby  inflict  an  injury.  Railroad  Co.  v.  Allen,  78  Ala.  494 ; 
Georgia  Pac.  R.  Co.  v,  Propst,  83  Ala.  518.  In  the  case  of  Burke  v. 
Witherbee,  98  N.  Y.  562,  the  plaintiffs  intestate  had  been  killed 
while  working  in  a  mine.  Ahookhad  become  detached,  and  a 
car  descended  from  above,  causing  the  homicide.  It  was'shown 
that  in  other  mines,  as  well  as  this,  this  appliance  was  used,  and 
that  for  over  a  year  it  had  been  in  use  in  this  mine  night  and 
day,  without  an  accident.  It  was  held  that  this  was  a  full  de- 
fence to  the  action.  The  court  (Earl,  J.),  in  commenting  on 
the  facts  of  the  case,  said :  "  It  seems  to  us  quite  inadmissible^ 
if  not  preposterous,  to  attribute  negligence  to  a  mine-owner  for 


BAILROADS — DUTY  TO  LIGHT  STATION — LIABILITY.       475 

using  an  implement  which  had  been  employed   in  di£ferent 
mines,  and  which  under  varying  conditions,  upon  countless  occa- 
sions, uniformly  answered  its  purpose,  without  injury  to  anyone." 
In  Lafflin  v.  Railroad  Co.,  io6  N.  Y.  136 ;  s.  c,  30  Am.  &  Eng. 
R.  R.  Cas.  596,  it  was  said  to  be  a  general  rule  that  "  where  an 
appliance,  machine,  or  structure,  not  obviously  dangerous,  has 
been  in  daily  use  for  years,  and  has  uniformly  proved  adequate, 
safe,  and  convenient,  it  may  be  continued  without  the  imputa- 
tion of  negligence."     That  case  is  a  strong  authority  bearing  on 
the  merits  of  the  present  suit.     See  also  Loftus  v.  Ferry  Co., 
84  N.  Y.455,     What  we  have  said  above  is,  at  best,  but  the  cor- 
ollary of  the  generally  accepted  definition  of  negligence,  "  the 
want  of  such  care  as  men  of  ordinary  prudence  would  use  under 
similar  circumstances."     Shear.  &  R.  Neg.  12.     See  also  Corn- 
man  z'.  Railway  Co.,  4  Hurl.  &  N.  781.     It  would  be  monstrous 
to  hold  that,  notwithstanding  the  railroad  company  did  precise- 
ly  and  fully  what  men  of  ordinary  prudence  were  in  the  regular 
habit  of  doing  under  similar  circumstances,  yet  this  defendant  is 
liable  .for  the  injury  the  plaintiff  suffered  therefrom.     We  cannot 
affirm  that  the  circuit  court  erred  in  refusing  to  give  charges  i 
and  2,  for  the  record  does  not  show  that  in  the  construction  and 
maintenance  of  the  ticket  office,  platform,  its  approaches   and 
lights,  the  defendant  railroad  company  conformed  to  what  was 
customary,  at  similar  stations,  with  well-regulated  railroads. 

Pleas  Nos.  2  and  4  raise  the  defence  of  contributory  negli- 
gence. There  was  testimony,  not  disputed,  that  the  platform 
was  only  three  and  a  half  feet  wide ;  that  the  steps 
were  of  equal  width  with  the  door,  and  immediately  ^^^l^ 
in  front  of  it ;  and  that  plaintiff  was  familiar  with  the 
place.  Going  straight  out  from  the  door,  the  plaintiff  could  not 
have  missed  the  steps,  would  not  have  fallen,  would  not  have 
been  injured.  He  testified  himself  that,  as  he  was  crossing  the 
platform,  he  was  cautioned  to  "  look  out  for  the  steps."  There 
is  testimony  that  he  crossed  the  platform  obliquely  to  the  right. 
But  this  needed  no  proof.  The  fact  that  he  missed  the  steps, 
and  fell  to  the  right  of  them,  is  proof  conclusive  that  he  did  de- 
flect to  the  right.  Was  this  not  proximate  contributory  negli- 
gence? Was  he  not  the  author  of  his  own  injury?  O'Brien  v. 
latum,  antiy  158;  Tanner  v.  Railroad  Co., 60  Ala.  62 1  ;  Iron 
Co.  z'.  Jones,  80  Ala.  123;  Lilley  v,  Fletcher,  81  Ala.  234,  i 
South.  Rep.  273;  Toomey  z^.  Railway  Co.,  91  E.  C.  L.  146; 
Siner  v.  Railway  Co.,  L.  R.  3  Exch.  1 50 ;  i  Add.  Torts,  §  34 ; 
Wilds  t/.  Railroad  Co.,  24  N.  Y.  430 ;  Hulbert  v.  Railroad  Co., 
40  N.  Y.  146 ;  Van  Schaick  v.  Railroad  Co.,  43  N.  Y.  527  ;  City 
of  Indianapolis  v.  Cook,  99  Ind.  10  ;  Seymour  v.  Railway  Co.,  3 
Biss.  43.  My  own  opinion  is  that  the  plaintiff  was  guilty  of 
proximate  contributory  negligence,  and  that,  on  the  testimony 
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as  deposed  to  by  his  witnesses,  the  general  charge  ought  to  have 
been  given  in  favor  of  the  defendant.  My  brothers,  however, 
think  this  was  a  question  for  the  jury.     Reversed  and  remanded. 

Railroad  Companies— Duty  to  Light  Station^ — In  the  case  of  Fordyce, 
Receivers.  Merrill  (Ark.),  5  S.  W.  Rep.  329.  the  supreme  court  of  Arkan- 
sas held  that  it  is  the  duty  of  railroad  companies  to  have  their  stations 
lighted  for  the  accommodation  and  safety  of  passengers  arriving  or  departing 
upon  their  trains,  and  that  they  are  liable  to  them  for  injuries  resulting  from 
the  want  of  such  lights,  unless  it  is  shown  that  the  passenger's  contributory 
negligence  caused  the  injury.  Thomp.  Can*.  108 ;  Buenemann  v.  St  Paul. 
M.  &  M.  R.  Co.,  32  Minn.  390;  s.  c.  18  Am.  &  Eng.  R  R.  Cas.  153,  20  N. 
W.  Rep.  379 ;  Peniston  v.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  34  La.  An.  777. 

Respecting  liability  of  railway  company  for  personal  injuries  from 
neglect  to  light  its  depot  grounds,  see  Wentworth  v.  Eastern  R.  Co.,  143 
Mass.  248 ;  s.  c,  3  New  Eng.  Rep.  355 ;  Stafford  v.  Hannibal  &  St.  J.  R. 
Co.,  22  Mo.  App.  333  ;  s.  c,  4  West  Rep.  790 ;  Bishop  v.  Chicago  &  N.  W.  R. 
Co.,  67  Wis.  610;  Nicholson  v.  Lancashire  &  Y.  R.  Co.,  3  Hurl.  &  C.  534 ; 
Martin  v.  Great  Northern  R.  Co.;  s.  c,  30  Eng.  L.  &  Eq.  473;  Hein- 
lein  V,  Boston,  etc.,  R.  Co.,  33  Am.  &Eng.  R.  R.  Cas.  500;  Alabama,  etc., 
R.  Co.  V,  Arnold,  30  lb.  546,  note  556. 


Cross 

V, 

Lake  Shore  and  Southern  R.  Co. 

{Michigan  Supreme  Courts  April  6,  1888.) 

Railroads— Depot  Qroundt— Recognized  Way— Duty  of  Company. — It  is 
the  duty  of  the  railway  company  to  keep  a  recognized  way  on  its  grounds, 
which  is  used  by  the  public  in  going  to  and  from  its  trains,  in  a  reasonably 
safe  condition. 

Same — Defective  Qroundt— injury — Liability  of  Company. — Where  there 
is  a  hole  in  depot  grounds  near  a  recognized  way,  so  near  to  such  way 
that  a  person  travelling  it  might,  by  making  a  false  step,  or  by  stumb- 
ling from  the  path,  fall  into  it,  the  railway  company  will  be  liable  for  in- 
jury where  the  plaintiff  has  exercised  proper  care. 

Same—EvJdence. — In  such  a  case  it  is  not  error  to  admit  evidence  of  a 
civil  engineer  that  the  hole  was  a  dangerous  place  and  needed  protec- 
tion. 

Same — Failure  to  Call  Witness. — Where  a  plaintiff  who  fell  into  a  hole 
on  depot  grounds  and  was  injured,  fails  to  call  as  a  witness  a  person  who 
was  with  him  at  the  time  of  the  injury,  does  not  raise  a  presumption  that 
such  person  would  testify  against  the  plaintiff's  theory  of  the  accident. 

Error  to  review  a  judgment  of  the  Washtenaw  Circuit  Court 
against  defendant  in  an  action  for  injury  from  negligence  in 
maintaining  a  way  to  and  from  its  depot. 
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The  facts  are  stated  in  the  opinion. 

Weaver  6r  Weaver ^  George  C.  Greene^  and  O.  G.  Getzendanner 
for  defendant,  appellant. 
Sawyer  &  Knowlton  for  plaintiff,  appellee. 

Morse.  J. — ^The  plaintiff  sues  for  injuries  received  by  a  fall 
into  a  hole  upon  the  station-grounds  of  the  defendant  at  Pitts- 
ford,  Michigan. 

On  the  2d  day  of  October,  1885,  ^^^  plaintiff,  a  passenger  on 
defendant's  train,  reached  Pittsford  in  the  night.  It  was  dark 
and  rainy.     He  lived  at  Chelsea.    Went  to  Pittsford  ^ 

that  day  and  took  passage  on  defendant's  road  to 
Hillsdale.  When  he  returned  to  Pittsford  there  were  no  lights 
about  the  grounds  outside  of  the  depot.  A  Mrs.  Cole  was  with 
him.  They  left  the  depot  to  go  to  her  residence.  To  reach 
the  main  street  of  the  village  they  had  to  travel  east  from  the 
depot.  On  his  way,  and  while  on  the  grounds  of  the  company, 
he  fell  into  a  hole  about  2  feet  and  8  inches  deep,  permanently 
injuring  his  ankle.  The  accident  happened  about  midnight. 
Mrs.  Cole  fell  into  the  same  hole. 

The  station-house  of  the  defendant  is  about  30  rods  west  of 
the  main  portion  of  the  village.  The  railroad  runs  nearly  east  and 
west,  bearing  somewhat  to  the  north  as  it  goes  to  the  west.  The 
principal  streets  of  the  village  are  State  and  Market  streets, 
crossing  each  other  at  right  angles  some  10  or  1 5  rods  to  the  north 
of  the  railroad.  Market  street,  running  east  and  west,  extends 
to  the  station-grounds.  A  few  feet  to  the  west  is  the  culvert  at 
the  end  of  which  is  the  hole  into  which  the  plaintiff  fell.  The 
railroad  track  or  right  of  way  intersects  the  south  line  of  Mar- 
ket street,  cutting  it  off  and  reducing  its  width  to  abbut  36  feet 
at  its  extreme  west  end.  The  station  building  is  on  the  north 
side  of  the  railroad  track,  and  the  distance  from  the  passenger- 
depot  to  the  west  end  of  Market  street  is  about  235  feet.  From 
the  west  end  of  this  street  there  is  a  wagonway  running  westerly 
along  the  north  side  of  the  railway,  north  of  the  station  build- 
ing, and  still  on  west  to  a  north  and  south  highway  or  Village 
street, — this  route,  by  the  consent  of  the  defendant  company, 
being  used  by  the  people  of  the  village  and  the  surrounding 
country  as  a  public  highway  past  the  station,  as  well  as  a  means 
of  ingress  and  egress  to  and  from  the  depot.  There  are  no 
other  means  of  direct  access  to  the  depot  by  wagons  from  the 
west.  Along  the  east  end  of  the  depot  is  a  platform  over  which 
passengers  go  to  and  from  the  cars.  Near  the  north  end  of  this 
platform  is  a  gravel  and  timber  walk,  extending  easterly  in  a 
direct  line  to  the  south  side  of  the  west  end  of  Market  street. 
This  walk  has  been  there  some  fifteen  years,  and  was  constructed 
of  timbers  5  by  10  inches,  set  up  edgewise  and  filled  in  between. 
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solid,  with  gravel, — making  a  walk  somewhat  elevated  above  the 
ground  on  either  side.  This  walk  was  built  by  the  railway  com- 
pany, and  kept  up  by  it,  for  the  use  of  footmen  coming  to  and 
going  from  the  depot.  On  the  north  side  of  Market  street 
there  is,  and  had  been  for  some  years,  a  plank  sidewalk  extend- 
ing from  State  street  to  the  railway  grounds.  This  was  used  by 
many  people  passing  to  and  from  the  depot. 

It  is  claimed  by  the  defendant  that  there  was  a  gravel  walk 
on  the  south  side  of  Market  street,  commencing  at  the  termina- 
tion of  the  timber.and  gravel  walk  of  the  defendant,  and  run- 
ning easterly  to  State  street ;  but  this  is  denied  by  the  plaintiff. 
The  evidence  fails  to  disclose  any  considerable  travel  along  the 
south  side  of  Market  street.  The  testimony  shows  that  the 
bulk  of  the  foot  travel  for  many  years  to  the  depot  from  the 
west  came  along  the  plank  sidewalk  on  the  north  side  of  Mar- 
ket street,  and  then,  diagonally  across  the  wagon  road  and  the 
culvert,  to  a  point  on  defendant's  timber  walk  near  two  trees, 
and  then  on  the  timber  walk  to  the  depot.  The  same  route  was 
used,  in  going  from  the  depot,  not  only  by  the  public  generally, 
but  by  the  station  agent  and  other  employees  of  the  railroad. 

It  is  claimed  by  the  defendant  that,  at  the  west  end  of  Mar- 
ket street,  the  railroad  company  had  for  many  years  maintained 
a  walk,  running  nearly  north  and  south,  connecting  the  plank 
walk  on  the  north  side  of  Market  street  with  the  east  end  of  the 
timber  and  gravel  walk  of  the  defendant.  This  is  denied  by  the 
plaintiff.  The  evidence  of  the  witnesses  in  his  behalf  tended  to 
show  that,  at  the  time  of  the  accident,  and  for  a  long  time  prior 
thereto,  this  w^lk,  if  it  ever  existed,  had  been  sunk  out  of  sight, 
and  gone  out  of  use.  Also,  that  the  timber  and  gravel  walk  of 
the  defendant,  terminating  at  the  south  side  of  the  west  end  of 
Market  street,  from  such  terminus  west  to  the  two  trees,  was 
never  used  by  passengers  to  any  great  extent,  and,  at  the  time 
of  the  injury  to  plaintiff,  had  gone  to  decay,  and  was  not  safe — 
by  reason  of  holes  in  it, — in  the  night  time,  and  had  not  been 
used  for  some  time. 

The  testimony  of  plaintiff's  witnesses  also  tended  to  show  that 
between  this  diagonal  path  and  the  west  end  of  Market  street, 
and  north  of  the  east  end  of  the  timber  and  gravel  walk,  there 
was,  in  wet  weather,  a  mud-hole,  which,  at  the  time  of  the  acci- 
dent, extended  so  fartothe  north  as  to  crowd  the  diagonal  path 
nearer  the  culvert  hole  than  usual :  the  travel  then  being  within 
two  feet  of  it.  This  hole  was  not  barricaded  or  otherwise 
guarded,  nor  was  its  presence  indicated  by  any  light  or  other 
signal. 

The  main  controversy  turns  upon  the  right  of  passengers, 
coming  to  or  leaving  defendant's  train,  to  use  this  diagonal 
path,  or  travelled  way.     It  was  insisted  upon  the  trial  below,  and 
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it  IS  also  argued  here,  that  the  railroad  company,  had  provided 

a  convenient  and   reasonably  safe  means  of  egress 

from  its  cars  and  station,  by  the  way  of  the  timber  and  JJI^J^JITl  ' 

gravel  walk,,  and   the  crosswalk   from  that  to   the 

plank  walk  on  the  north  side  of  Market  street ;  that  by  so  doing 

the  company  had  fulfilled  its  whole  duty  to  the  public  and  to  its 

passengers,  and,  if  the  plaintiff  was  injured   in  an  attempt  to 

reach  the  village  by  some  other  route,  he  can  have  no  remedy 

against  the  defendant. 

In  accordance  with  this  theory  the  defendant's  counsel  re- 
quested the  circuit  judge  to  charge  that,  "  if  the  plaintiff  left  the 
gravel  walk,  and  went  diagonally  across  toward  the  plank  walk, 
and  in  so  doing  fell  into  this  excavation,  he  cannot  recover,*' 
and,  in  other  requests,  asked  instructions  of  similar  import. 

The  court  refused  to  so  charge  the  jury,  but  instructed  them, 
in  substance,  that  if  the  defendant  had,  without  objection, 
notice,  or  protest,  permitted  its  passengers  to  Cross 
its  depot  grounds  on  this  diagonal  line,  or  walk,  ^™"^"' 
then  it  was  its  duty  to  keep  its  grounds  along  and 
near  such  walk  or  way  in  reasonably  safe  condition  for  the  com- 
ing and  going  of  its  passengers,  by  guards,  fences,  and  lights,  so 
as  to  enable  such  passengers  to  avoid  any  hole  or  other  obstruc- 
tion  by,  on,  or  in  which  such  passengers  might  be  injured.  And 
if  the  fact  of  the  permission  of  such  use  was  found  as  aforesaid, 
it.  made  no  difference  that  there  was  another  and  safer  way  by 
which  the  plaintiff  might  have  passed  out.  That  if  this  diagonal 
way  had  become  a  public  and  common  way  to  the  knowledge 
of  the  defendant  for  any  considerable  length  of  time,  so  that  it 
became  one  of  the  ways,  recognized  by  the  compiny  and  its 
agents,  to  go  to  and  from  its  depot,  then  it  was  their  duty  to 
keep  it  reasonably  safe  to  go  and  come  upon,  the  same  as  they 
would  a  route  which  they  had  actually  provided:  "and  the 
simple  fact  that  they  had  provided  another  way  by  which  every 
passenger  could  have  gone,  and  some  did  go,  is  not  a  question  at 
issue  in  this  case." 

I  find  no  conflict  in  the  evidence  as  to  the  following  facts : 

1 .  The  hole  into  which  plaintiff  fell  was  upon  the 

station  grounds  of  the  defendant.  *^^?,f 'u*!^ 

2.  It  was  left  entirely  unguarded  by  night  or  by 
day. 

3.  The  diagonal  way  was  travelled  by  nearly  all  the  people 
coming  from  or  going  to  the  depot. 

4.  No  objection  was  ever  made  by  the  railroad  company  or 
any  of  its  agents,  to  its  use.  The  employees  of  the  defendant 
used  it,  and  it  was  recognized  as  the  most  common  way  of  all, 
and  was,  by  usage  and  implied  permission,  at  least,  one  of  the 
regular  ways  to  and  from  the  depot. 
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The  jury  were  undoubtedly  correct  in  the  finding  of  facts, 
and  the  court  was  right  in  his  theory  of  the  law. 

This  diagonal  walk  being  a  recognized  way  to  and  from  the 

depot,  it  was  the  duty  of  the  defendant  to  keep  it  reasonably 

safe.     I  Rorer,  R.  R.  476;  Smith,  Neg.  2d  ed.  126- 

188;  Cooley,  Torts,  605;  Delaney  v.  Milwaukee  & 


J2JjM2T*ik.St.  P.  R.  Co.,  33  Wis.  67 ;  Hulbort  v.  N.  Y.  Cent.  R. 
Co.,  40  N.  Y.  145  ;  Dillaye  v,  N.  Y.  Cent.  R.  Co.,  56 
Barb.  30;  Gay  nor  v.  Old  Colony  &  N.  R.  Co.,  100 
Mass.  208  ;  Tobin  v.  Portland  S.  &  P.  R.  Co.,  59  Me.  183  ;  Hoff- 
man V.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  75  N.  Y.  605  ;  Cartwright «/. 
Chicago  &  G.  T.  R.  Co.,  52  Mich.  606. 

The  hole  in  question  was  so  near  this  diagonal  walk,  if  the 
testimony  on  the  part  of  the  plaintiff  was  accepted  by  the  jury, 
that  a  person  travelling  the  same  might,  by  making  a  false  step 
or  by  stumbling  from  the  path,  fall  into  it.  In  such  case  the 
defendant  would  be  liable  for  the  injury,  if  proper  care  was  ex- 
ercised by  the  plaintiff.  Hardcastle  v.  South  Yorkshire  R.  & 
R.  D.  Co.,  4  Hurlst.&  N.  67;  Barnes  z'.  Ward,  9  C.  B.  392  ;  Had- 
ley  V.  Taylor,  L.  R.  i  C.  P.  53  ;  Cooley,  Torts,  660 ;  Wood,  Nuis. 
271 ;  Add.  Torts,  §  222;  Pickard  v.  Smith,  10  C.  B.  N.  S.  470; 
ishop  V.  Bedford  Charity,  i  El.  &  El.  697 ;  Wilkinson  v.  Fair- 
rie,  32  L.  J.  Exch.  Div.  73 ;  Binks  v.  South  Yorkshire  R.  &  R. 
D.  Co.,  32  L.  J.  Q.  B.  Div.  26;  Hounsell  z;.  Smyth,  29  L.  J.  C* 
P.  Div.  203 ;  Wettor  v.  Dunk,  4  Fost.  &  F.  298 ;  Indermaur  v. 
Domes,  L.  R.  i  C.  P.  274. 

The  situation  of  this  hole,  its  proximity  to  the  travelled  path, 
and  whether  the  plaintiff  was  negligent  in  falling  into  it,  were 
questions  of  fact  for  the  jury,  and  were  properly  submitted  to 
them. 

The  court  did  not  err  in  instructing  the  jury  that  it  was  a 
question  of  fact  for  them  to  determine,  if  they  found  this  diag- 
onal way  a  common  one,  and  the  defendant  per- 
q^^M^ioB  ibr  niitted  passengers  to  use  it,  whether  or  not  the  de- 
fendant should  have  kept  some  guide,  guard,  or  light, 
or  some  way  by  which  a  man  would  be  kept  out  of  it.  It  was 
for  the  jury  to  locate  this  hole  in  its  relation  to  the  pathway ; 
and  if  they  found  it  so  near  the  way  that  a  man,  in  the  "  ordi- 
nary aberrations  of  travel,"  might  (all  into  it,  then,  as  a  matter 
of  law,  it  should  have  been  guarded. 

The  defendant  cannot  complain,  because,  under  all  the  evi- 
dence, this  hole  was  upon  the  station-grounds  of  the  company, 
and  near  enough  to  be  dangerous  to  persons  travelling  the  di- 
agonal way  at  night.  The  court  could  have  safely  told  the  jury 
that,  if  they  found  this  way  recognized  and  permitted  by  the 
railroad  company,  it  was  negligence  in  the  defendant  leaving  it 
in  the  condition  it  was. 
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There  was  no  error  in  the  admission  of  evidence.     The  testi- 
mony of  the  civil  engineer  (Davis)  that  this  hole  was 
a  dangerous  place  and  needed   protection    comes  J^J^on^of 
squarely  within  the  rule  settled  in  this  State  in  the  enrinMr. 
case  of  Laughlin  v.  Grand  Rapids  Street  R.  Co.,  26 
Am.  &  Eng.  R.  R.  Cas.  377. 

Mrs.  Cole,  who  was  injured  at  the  same  time  by  falling  into 
the  same  hole,  was  not  called  by  the  plaintiff  as  a  witness  in  his 
behalf,  and  she  did  not  testify  upon  the  trial.     The  Fim,retoetu 
defendant's  counsel  requested  the  court  to  charge  the  witneasin- 
jury  "that  the  failure  to  call  Mrs.  Cole, by  the  plain-  J«r«d»t»Mie 
tiff, — the  unexplained  failure, — is  a  matter  that  the     "** 
jury  may  take  into  consideration  as  to  whether  or  not  her  testi- 
mony would  have  hurt  the  plaintiff  if  he  had  called  her.'* 

The  court  refused  to  so  charge,  and  said :  "  It  would  be,  in 
my  opinion,  equally  forcible  if  the  other  side  should  ask  me  to 
charge  that,  because  the  defendant  failed  to  bring  Mrs.  Cole 
here,  her  evidence  would  have  been  against  them,  and  she 
would  swear  as  Cross  has.  The  presumption  is  as  much  one 
way  as  the  other." 

We  think  the  court  was  correct  in  his  refusal,  and  right  as  to 
the  presumption.  If  she  was  within  reach  of  the  process  of  the 
court,  either  party  had,  as  far  as  the  record  shows,  equal  facili- 
ties for  bringing  her  into  court  as  a  witness,  and  the  mere  fact 
that  either  failed  to  do  so  raised  no  presumption  that  she  would 
testify  against  their  particular  theory  of  the  accident.  But 
there  was  nothing  to  show  that  she  was  accessible  as  a  witness. 
The  counsel  for  the  defendant  had  the  right  to  make  such  proper 
comments  upon  her  absence  as  the  facts  warranted,  but  he  had 
no  right  to  call  upon  the  court  to  instruct  the  jury  that  her  ab- 
sence militated  against  the  plaintiff,  or  that  they  might  guess  that 
she  was  not  called  by  him  because  her  version  of  the  transaction 
would  have  hurt  his  case. 

Neither  do  we  think  that  the  story  told  by  the  court  had  any 
tendency  to  injure  the  defendant.  The  propriety  of  it  may  well 
be  doubted,  but  we  are  not  prepared  to  hold  that  its  recital  or 
application  was  harmful  error.  The  case,  under  the  conceded 
facts,  seems  to  be  a  plain  one ;  and  we  have  no  doubt  that  the 
finding  of  the  jury  was  correct,  and  the  case  fairly  tried  and 
correctly  submitted,  under  the  law,  by  the  court. 

The  judgment  is  therefore  affirmed,  with  costs. 

Sherwood,  Ch.J.,  and  Long,  J.,  concurred ;  Champlin,  J., 
did  not  sit. 

Railroads— Depot  Grounds— Route  to  Street— Injury. — It  is  not  the  duty 
of  the  passenger,  immediately  on  leaving  the  cars  at  the  station,  to  take 
the  shortest  practicable  route  to  the  nearest  highway.  Keefe  v»  Boston 
&  A.  R.  Co.,  142  Mass.  251. 

85  A.  &  E.  R.  R.  Gas.— 81 
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Same — Care  Required. — In  its  approaches  to  its  trains  and  staticm- 
grounds,  a  railroad  company  is  held  to  the  exercise  of  reasonable  care 
for  the  safety  of  its  passengers,  but  not  to  the  utmost  care  which  human 
foresight  can  furnish  in  providing  egress.  Wentworth  v.  Eastern  R.  Col» 
143  Mass.  248;  s.  c,  3  N.  Eng.  Rep.  355 ;  Moreland  v.  Boston  ft  P.  R.  CcMrp.» 
Mass.  ;  s.  c,  I  N.  Eng.  Rep.  909;  Stafford  v,  Hannibal  &  St.  J.  R. 
Co.,  141  Mass.  31;  s.  c,  4  West  Rep.  790;  Caswell  v.  Bost.  &  W.  R.  Co., 
98  Mass.  194 ;  s.  c,  93  Am.  Dec.  150;  Simmons  v.  New  Bedford*  V.  ft  N. 
S.  Co.,  97  Mass.  361 ;  s.  c,  93  Am.  Dec.  99  ;  Warren  v.  FitzbQr|rh  k.  Co., 
90  Mass.  (8  Allen)  227 ;  s.  c,  85  Am.  Dec.  700 ;  Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  374;  s.  c,  90  Am.  Dec.  332;  March  v.  Concord  Corp.  29 
N.  H.  9 ;  s.  c.,6i  Am.  Dec.  631 ;  Pittsburgh,  F,  W.  &  C.  R.  Co..  v,  Hines, 
53  Pa.  St.  512;  s.  c,  91  Am.  Dec.  224. 

Railroad  companies  as  carriers  of  passengers  are  bound  to  the  most  ez> 
act  care  not  only  in  the  management  of  its  trains  and  cars,  but  also  in  the 
structure  and  care  of  its  track,  and  in  all  subsidiary  arrangments  necessary 
to  the  safety  of  passengers.  See  Knight  v.  Portland  R.  Co.»  56  Me.  234; 
s.  c,  96  Am.  Dec.  449.  Thus  it  has  been  held,  that  a  railway  company  is 
bound  to  keep  all  the  approaches  to  its  depots  safe  and  convenient  for  use, 
even  though  the  same  may  be  within  the  limits  of  the  highway;  Quinby 
V,  Boston  ft  Me.  R.  Co.,  69  Me.  340. 

Same— Defective  Depot  Qrounds — Stepping  In  Hole. — It  is  said  in  the 
case  of  Knight  v,  Portland  R.  Co.,  56  Me.  234 ;  s.  c,  96  Am.  Dec.  449,  that 
a  railroad  company  is  bound,  as  a  carrier  of  passengers,  to  the  most  exact 
care  in  the  construction  and  maintenance  of  its  track,  and  all  subsidiary  ar- 
rangements necessarv  to  the  safety  of  passengers,  and  that  a  wharf,  which 
is  a  passageway  for  tnose  going  to  and  from  the  cars,  is  a  subsidiary  ar- 
rangement which  passengers  have  the  right  to  require  to  be  safe  and 
that  where  a  passenger  of  such  company  passing  over  the  wharf  steps  in  a 
hole  and  is  injured,  the  railroad  company  will  be  liable  for  such  injury. 

To  allow  a  hole  to  remain  long  in  a.  railway  platform  is  negligence. 
Louisville  ft  N.  R.  Co.  v,  Wolfe,  80  Ky.  82.  See  also  note,  33  Am.  ft  Eng. 
R.  R.  Cas.  509. 

Same — Passage  to  Mali  Train — Duty  of  Company. — It  was  held  in  the 
case  of  Hale  v.  Grand  Trunk  R.  Co.  (Vt.),  15  Atl.  Rep.  300,  that  it  is  the 
duty  of  a  railroad  company  to  furnish  a  reasonably  safe  passage  to  and 
from  its  mail-cars  for  the  purpose  of  mailing  letters  while  stopping  at  its 
regular  stations  where  such  company  carries  the  mail  under  a  contract 
with  the  government  of  the  United  States,  by  whose  regulations  postal 
clerks  on  mail-trains  are  required  to  receive  at  the  cars  stamped  lettersand 
sell  stamps ;  and  that  a  failure  to  provide  such  passage  is  actionable  neg- 
ligence. In  the  course  of  the  opinion  the  court  say :  "As  a  part  of  the 
service  which  the  defendant  was  performing  for  the  government,  and  for 
which  it  was  receiving  compensation  from  the  government,  it  was  under 
a  duty  to  furnish  the  public  a  reasonably  safe  passage  to  and  from  its 
mail-trains  while  stopping  at  its  regular  stations,  for  the  purpose  of  pur- 
chasing stamps  and  mailing  such  letters.  The  plaintiff  was  a  member  of 
the  public,  and  was  attempting  to  pass  over  the  platform,  provided  by  the 
defendant,  to  the  mail  train,  for  the  lawful  purpose  of  mailing  two  letters. 
By  accepting  the  carriage  of  the  mail  for  the  government,  the  defendant 
became  under  the  duty  to  furnish  him  a  reasonably  safe  passage  to  its 
mail  train  for  the  purpose  of  mailing  his  letters.  In  attempting  to  pass 
over  the  platform  to  its  mail  train  for  this  purpose,  the  plaintiff  was  neither 
a  trespasser,  intruder,  nor  loafer,  but  was  there  to  transact  business  which 
the  defendant  had  undertaken  to  do  with  him,  for  a  compensation  re- 
ceived from  the  government;  in  fact,  was  there  at  the  invitation  of  the 
defendant  to  transact  business  which  it  had  been  hired  to  perform  for  and 
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with  him  by  the  goverhment.  The  duty  of  the  defendant  to  furnish  the 
plaintiff  a  reasonably  safe  passage  to  its  mail  train  to  mail  his  letters  was 
none  the  less  binding  or  obligatory  because  the  compensation  received 
therefor  came  from  the  government  rather  than  the  plaintiff.  A  holds  a 
regular  passenger- ticket  over  a  railroad.  The  duty  of  the  company  operat- 
ing the  road,  to  carry  him  safely,  is  none  the  less  binding,  nor  are  his  legal 
rights,  if  injured,  in  the  least  abridged  because  the  ticket  was  paid  for  by 
the  money  of  B.,  rather  than  with  his  own  money.  The  government  de- 
rives a  large  part  of  its  revenue  with  which  it  pays  for  the  mail  service  by 
the  sale  of  postage  stamps  to  whomsoever  of  the  public  may  desire  to  use 
that  arm  of  its  service.  The  money  which  the  plaintiff  had  paid  for  the 
postage  stamps  upon  tlie  letters  he  was  carrying,  or  which  he  would  have 
paid  the  postal  clerk  for  stamps  to  use  upon  the  letters  was  indirectly  a 
payment  to  the  defendant  for  the  service  which  it  was  about  to  perform 
for  the  plaintitf  in  carrying  the  letters  which  he  was  about  to  post,  on  the 
way  towards  their  destination.  But  whether  the  plaintiff  paid  indirectly 
to  the  defendant  for  the  service  and  accommodations  which  it  was  under  a 
•duty  to  furnish  him,  or  the  government  paid  therefor  and  gave  it  to  the 
plaintiff,  does  not  vary  the  defendant's  duty  to  furnish  him  a  reasonably 
safe  passage  to  the  mail  car  for  the  purpose  of  mailing  his  letters ;  nor 
are  his  legal  rights  thereby  abated.  Actionable  negligence  is  a  failure  in 
legal  duty  which  occasions  an  injury  to  a  party  free  from  contributory 
njegligence,  or  who  has  not  failed  in  the  discharge  of  his  duty  in  the  given 
circumstances.  This  is  conceded  by  the  counsel  for  the  defendant.  They 
have  also  conceded,  in  the  agreed  case,  that  the  plaintiff  exercised  due 
and  proper  care  on  the  occasion.  They  only  contend  that  the  defendant 
was  under  no  legal  duty  to  furnish  the  plaintiff  a  reasonably  safe  passage 
to  the  mail  car  K>r  the  purpose  of  mailing  his  letters,  mainly  because  he 
was  to  pay  the  defendant  nothing  therefor  directly.  But,  as  we  have 
already  endeavored  to  show,  that  fact  would  not  relieve  the  defendant 
from  the  duty,  inasmuch  as  it  was  paid  by  the  government  for  discharg- 
ing that  duty  to  the  public  ;  that  is,  to  any  person  who  had  occasion  to  go 
to  the  mail  car,  when  stopping  at  regular  stations,  to  transact  any 
lawful  business  with  the  servants  of  the  government." 


Osborne 

V. 

London  and  North  Western  R.  Co 

(Z.  -^.21  g.  B.  Div,  220.) 

Railway  Company— Depot  Grounds — Negligence — Injury  to  Passenger — 
Contributory  Negligencei — The  plaintiff  was  injured  by  falling  on  steps 
leading  to  the  defendants'  railway  station,  which  the  defendants  had  al- 
lowed to  be  slippery  and  dangerous.  There  was  no  contributoxv  negli- 
gence on  the  part  of  the  plaintiff,  but  there  were  other  steps  which  he 
might  have  used,  and  he  admitted  that  he  knew  that  the  steps  were 
dangerous,  and  went  down  carefully,  holding  the  hand-rail.  Held,  that  the 
defendants  had  not  shown  that  the  plaintin.  with  a  full,  knowledge  of  the 
nature  and  extent  of  the  danger,  had  voluntarily  agreed  to  incur  it,  so  as 
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to  make  the  maxim  that  "an  injury  cannot  be  done  to  a  willing  person" 
applicable,  and  therefor  he  was  entitled  to  recover. 

Appeal  by  the  defendants  from  the  judgment  of  the  judge 
of  the  county  court  at  Birmingham  in  an  action  to  recover  dam- 
ages for  personal  injury  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants  in  allowing  a  flight  of  steps  to  be 
in  a  dangerous  condition. 

The  plaintiff  in  his  evidence  at  the  trial  stated  that  he  was  a 
season-ticket  holder  on  the  defendants'  line,  that  on  the  morn- 
ing of  March  21,  1887,  he  went  down  the  steps  to  the  platform 
of  the  station  at  Perry  Barr  to  take  the  train  to  Birmingham, 
that  he  went  down  a  flight  of  stone  steps  leading  to  the  plat- 
form, which  were  covered  with  a  light  layer  of  snow  which  had 
been  trodden  down  and  frozen  over,  that  the  steps  were  worn 
and  hollowed,  and  were  slippery,  that  he  went  down  carefully 
and  not  in  a  hurry,  but  slipped  on  the  steps,  and  fell,  and  dis- 
located his  wrist. 

In  cross-examination  he  said  that  there  were  wooden  steps 
leading  to  the  platform  on  the  other  side  of  the  line,  that  his 
train  started  from  the  platform  to  which  the  wooden  steps  led, 
that  sometimes  he  went  one  way  and  sometimes  the  other,  that 
the  stone  steps  were  on  the  side  nearest  to  his  house,  that  by 
going  down  the  stone  steps  and  crossing  the  line  he  saved  go- 
ing round  by  the  bridge  by  which  the  road  was  carried  over  the 
railway,  that  the  steps  were  dangerous  without  snow,  that  he 
thought  it  was  dangerous  to  go  down,  and  went  down  carefully, 
and  took  hold  of  the  rail  to  prevent  slipping,  that  he  thought 
holding  the  rail  was  sufficient. 

The  county  court  judge  was  of  opinion  that  the  accident  was 
primarily  caused  by  the  worn  and  defective  state  of  the  steps, 
which  was  aggravated  by  the  frosty  weather,  which  made  them 
slippery  in  addition,  that  the  steps  had  not  been  properly  and 
efficiently  swept  and  cleaned  from  the  caked  snow,  which,  added 
to  the  worn  condition  of  the  steps,  caused  the  plaintiff  to  falU 
and  that  there  was  no  contributory  negligence  on  the  part  of 
the  plaintiff,  and  gave  judgment  for  the  plaintiff  for  25/.,  the 
amount  being  agreed. 

Wills,  J. — I  am  of  opinion  that  this  appeal  ought  to  be  dis- 
missed. 

The  case,  which  has  been  very  ably  argued  on  both  sides,  is 
not  free  from  difficulty,  for  it  is  one  of  a  numerous 
o^'^rtermaine  ^"^  increasing  class  of  cases,  in  which  the  difficulty 
eonltdered."^  arises  which  was  brought  about  by  Thomas  v.  Quar- 
termaine,  18  Q.  B.  D.  685,  a  decision  which  has  often 
been  cited,  aftd  has  been  the  subject  of  much  criticism.  That 
this  difficulty  exists  is  clear  from  the  judgments  in  Yarmouth  z\ 
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France,  19  Q.  B.  D.  647.  It  is  difficult  to  reconcile  the  view 
there  expressed  by  Lindley,  L.J.,  19  Q.  B.  D.  660,  with  regard 
to  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  with  what  is  said 
by  Lopes,  L.J.,  19  Q.  B.  D.  667.  It  is  necessary  in  all  cases  to 
be  careful  in  the  application  of  that  decision,  and  to  see  that  no 
fallacy  is  introduced  in  applying  it  to  the  particular  case  under 
consideration.  For  the  purposes  of  the  present  case  it  is  enough 
to  take  the  view  expressed  by  Lord  Esher,  M.R.,  in  Yarmouth 
^.  France,  19  Q.  B.  D.  657,  where  he  says,  "  I  see  nothing  in  the 
-decision  in  Thomas  v,  Quartermaine,  18  Q.  B.  D.  685,  to  prevent 
the  plaintiff  from  recovering  in  this  case,  unless  the  circum- 
stances were  such  as  to  warrant  a  jury  in  coming  to  the  conclusion 
that  the  plaintiff  freely  and  voluntarily,  with  full  knowledge  of 
the  nature  and  extent  of  the  risk  he  ran,  impliedly  agreed  to 
incur  it." 

It  seems  to  me  to  follow  that  in  such  a  case  as  the  present, 
where  the  existence  of  negligence  on  the  part  of  the  omjuicauon 
defendants,  and  the  absence  of  contributory  negli-  ofmaxtrnTo- 
gence  on  the  part  of  the  plaintiff,  are  specifially  found  !•■**  ■•■  •* 
as  matters  of  fact,  if  the  defendants  desire  to  succeed 
on  the  ground  that  the  maxim  "  Volenti  non  fit  injuria "  is 
applicable,  they  must  obtain  a  finding  of  fact  "  that  the  plaintiff 
freely  and  voluntarily,  with  full  knowledge  of  the  nature  and 
extent  of  the  risk  he  ran,  impliedly  agreed  to  incur  it."     I  agree 
with  Mr.  Wills  that  this  is  a  question  of  fact,  and,  this  being  so, 
it  follows  that  the  defendants  could  not  succeed  unless  either 
they  had  a  finding  of  fact  in  their  favor,  or  we  had  all  the  facts 
before  us,  so  that  we  were  in  a  position  to  decide  the  question. 
I  entertain  some  doubt  as  to  how  far  this  question  has  been 
dealt  with  by  the  county  court  judge.     Mr.  Young  says  it  was 
argued  before  him,  but  it  does  not  appear  that  he  gave  any 
specific  decision  on  it.     It  may  be  that  he  said  nothing  about 
the  question  because  it  seemed  to  him  to  be  quite  clear,  and  if 
that  were  so  he  would  not  have  found  the  fact  in  favor  of  the 
defendants ;  or  he  may  have  inadvertently  omitted  to  refer  to 
the  point,  in  which  case  it  would  be  open  to  us  to  deal  with  it. 
If  I  had  had  to  decide  this  point  as  a  question  of  fact  I  should 
have  thought  it  necessary  that  the  plaintiff  should  be  asked  more 
questions  than  he  was  asked  in  cross-examination.     It  is  clear 
from  his  evidence  that  he  knew  there  was  some  danger,  but  the 
contention  on  behalf  of  the  defendants,  that  this  circumstance  is 
sufficient  to  entitle  them  to  succeed,  entirely  gives  the  go-by  to 
the  observations  of  Lord  Esher,  M.R.,  in  Yarmouth  v.  France, 
19  Q.  B.  D.  657,  which  I  have  already  quoted,  and  those  of 
Bowen,  L.J.,  in  Thomas  v.  Quartermaine,  18  Q.  B.  D.  696,  which 
were  referred  to  in  the  course  of  the  argument.     Those  obser- 
vations go  far  to  make  it  hard  for  a  defendant  to  succeed  on 
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such  a  defence  as  that  reh'ed  on  here,  for  it  is  probable  that 
juries  would  often  find  for  plaintiffs  on  the  ground  that  they  had 
not  full  knowledge  of  the  nature  and  extent  of  the  risk,  but  that 
cannot  be  helped.  These  judgments  introduce  an  important 
qualification  of  the  maxim  "Volenti  non  fit  injuria." 

In  the  present  case  the  plaintiff  may  well  have  misapprehended 
the  extent  of  the  difficulty  and  danger  which  he 
piAiBtUTs  ^  would  encounter  in  descending  the  steps;  for  in- 
Hio^of  daager.  stance,  he  might  easily  be  deceived  as  to  the  condi- 
tion of  the  snow;  I  know  quite  enough  about  ice 
and  snow  to  know  how  easy  it  is  to  make  such  a  mistake,  and  it 
is  one  that  has  cost  many  a  man  his  life.  In  order  to  succeed 
the  defendants  should  have  gone  further  in  cross-examination, 
for,  unless  the  question  of  fact  had  been  found  in  their  favor, 
the  application  of  the  maxim  on  which  they  relied  could  not  be 
established.  The  county  court  judge  has  not  found  the  fact  the 
defendants  need ;  and  upon  the  present  materials  I  certainly  am 
not  prepared  to  supply  the  deficiency.  * 

For  these  reasons,  the  onus  of  proof  being  on  the  defendants, 
I  think  that  on  the  evidence  as  it  stands  their  defence  is  not 
made  out,  and  therefore  their  appeal  must  be  dismissed. 

Grantham,  J. — I  am  of  the  same  opinion. 

I  think  that  the  judgment  of  Bowen,  L.J.,  in  Thomas  v.  Quar- 
termaine,  i8  Q.  B.  D.  685,  confirms  the  view  which  I  take,  that 
the  maxirh  "Volenti  non  fit  injuria*'  does  not  apply 
piieabie!^  **"  to  such  a  case  as  the  present.  If  it  did  it  would  go 
to  the  root  of  the  liability  of  all  persons  who  would 
otherwise  be  liable  to  provide  safe  premises  or  safe  machinery. 
For  instance,  in  the  case  of  a  stage  coach,  if  a  passenger  sees 
that  one  of  the  horses  is  vicious,*  is  he  bound  to  stay  at  home 
and  give  up  his  journey,  or  if  he  does  not  do  so,  and  suffers  in- 
jury, is  he  to  lose  all  remedy?  The  same  considerations  would 
apply  in  the  case  of  a  railway.  It  seems  to  me  that  the  whole 
difficulty  in  the  present  case  arises  from  the  answer  of  the  plain- 
tiff to  a  question  put  to  him  in  cross-examination  being  too 
much  relied  on.  What  he  meant  was  that  he  knew  there  was 
some  danger  in  going  down  the  steps,  and  that  it  was  necessary 
to  be  careful,  but  he  thought  he  could  get  down  safely  with  the 
assistance  of  the  hand-rail.  The  only  chance  for  the  defendants 
was  to  show  contributory  negligence  on  the  part  of  the  plaintiff^ 
and  this  they  have  failed  to  show. 

Appeal  dismissed  ;  leave  to  appeal  refused. 

Railroad  Companies — Condition  of  Premises. — As  to  the  duties  of  rail- 
road companies  to  maintain  safe  depot  grounds  and  premises,  see,  ante^ 
Cross  V.  Laice  Shore  &  M.  S.  R.  Co.  476.  and  note  481-483. 

Same — Approaches  to  Depot. — It  was  held  in  case  of  Quinby  v.  Boston 
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&  M.  R.  Co.,  63  Me.  340,  that  it  is  the  duty  of  a  railway  company  to  keep 
all  approaches  to  its  depot  safe  and  convenient  for  use,  even  though  the 
same  may  be  within  the  limits  of  the  highway. 

See  Generally  as  to  Defective  Station  Approaches  and  Appointments, 
Reed  z/.  Richmond  &  A.  R.  Co.,  33  Am.  &  Eng.  R.  R.  Cas.  503;  note 
509. 


SiMKIN  ei  al. 

V. 

London  and  North  Western  R.  Co. 

(Z.  R,  21  Q,  B.  Div.  453.) 

Railway  Company— Negligence  at  Station — Blowing  off  Steam. — In  an 

action  against  the  defendants,  a  railway  companv,  it  appeared  that  the 
plaintiffs  were  leaving  a  station,  belonging  to  the  aefendants,  in  a  carriage, 
when  the  horse  was  frightened  by  the  sight  and  sound  of  a  locomotive 
engine  at  the  station,  which  was  blowing-off  steam,  and  the  carriage  was 
upset  and  the  plaintiffs  injured.  It  did  not  appear  that  the  engine  was 
defective,  or  that  it  was  used  in  an  improper  manner,  or  that  the  approach 
to  the  station  was  inconvenient,  but  the  jury  found  that  the  defendants 
were  guilty  of  negligence  in  not  screening  the  railway  from  the  roadway 
leading  to  the  station,  and  that  such  negligence  had  caused  the  accident. 
Held,  by  the  court  of  appeal  (Cotton,  Fry,  and  Lopes,  L.JJ.);  (Fry,  L.J., 
doubting),  that  the  'defendants  were  not  liable,  as  there  was  no  evidence 
of  any  obligation  on  their  part  to  screen  the  railway  from  the  road.  ^ 

Action  by  the  plaintiffs,  a  mother,  son,  and  daughter,  to  re- 
cover damages  for  injuries  which  they  had  sustained  by  the  up- 
setting of  a  carriage,  caused,  as  they  alleged,  by  the  negligence  of 
the  defendants. 

At  the  trial  before  Manisty,  J.,  and  a  jury,  it  appeared  that  the 
two  female  plaintiffs  arrived  by  the  defendants'  railway  at  the 
Bletchly  station,  and  were  there  met  by  the  son  in  a  wagonette. 
As  they  were  driving  out  of  the  station  inclosure,  the  horse  was 
frightened  by  an  engine  on  the  line,  blowing  off  its  steam.  The 
engine  was  just  starting,  and  was  blowing  off  the  steam  in  inter- 
mittent blasts ;  the  horse  got  out  of  the  conti*ol  of  the  driver, 
and,  in  going  out  of  the  gate,  the  carriage  was  upset  and  the 
plaintiffs  severely  hurt.  The  evidence  adduced  at  the  trial  as  to 
the  accident  and  the  situation  of  the  defendants*  station  with 
regard  to  the  roadway  is  fully  considered  in  the  judgment  of  the 
court.  The  plaintiffs  had  alleged,  as  particulars  of  negligence : 
(i)  That  the  steam  was  blown  off  in  an  unnecessary  and  improper  • 
manner;  (2)  that  the  engine  was  defective  and  improper;  (3) 
that  the  roadway  forming  the  approach  to  the  station  was 
narrow,  and  inconvenient  for  the  ordinary  purpose  of  traffic  to 
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or  from  the  station ;  (4)  that  the  line  of  railway  at  the  station 
was  not  properly  and  sufficiently  screened  from  the  roadway 
forming  the  approach  to  the  railway.  The  second  and  third 
grounds  of  complaint  were  abandoned  at  the  trial,  and  the  jury 
found  the  first  in  favor  of  the  defendants ;  but  they  found  that 
the  defendants  had  been  guilty  of  negligence  in  not  properly  and 
sufficiently  screening  the  railway  from  the  road,  and  that  such 
negligence  had  caused  the  accident.  The  learned  judge  entered 
judgment  for  the  plaintiffs. 

Upon  application  to  enter  the  verdict  for  the  defendants  on 
the  ground  that  there  was  no  evidence  of  negligence  on  their 
part,  or  for  a  new  trial,  the  divisional  court  (Huddleston,  B., 
and  Charles,  J.)  set  aside  the  verdict  and  gave  judgment  for 
the  defendants. 

The  plaintiffs  appealed. 

Lockwood^  Q-C,  E,  Tindal  Atkinson,  Q.C.,  and  C.  M.Atkinson 
for  the  plaintiffs. 

Sir  E,  Clarke,  Q.C.,  S.G.,  and  Forbes  Lankester  for  the  de- 
fendants. 

Solicitors  for  plaintiffs:  Cowper,  T/torowgood  &  Tabor  for 
Bond,  Barwick  &  Peake,  Leeds. 

Solicitor  for  defendants  :  C.  H.  Mason, 

Lopes,  L.J.,  delivered  the  judgment  of  himself  and  COTTON, 
L.  J.— This  is  an  action  brought   by  the  plaintiffs 
Faet«~  against   the  defendants  to  recover  damages  for  al- 

eompiaiBt.  leged  negligence  causing  personal  injuries  to  the 
plaintiffs.  The  plaintiffs  alleged  negligence  in  the 
following  respects:  First,  because  the  defendants'  servants  negli- 
gently caused  a  locomotive  engineto  blow  off  steam  with  aloud 
noise  and  in  an  unnecessary  and  improper  manner ;  secondly, 
because  the  engine  was  defective  and  improper ;  thirdly,- because 
the  roadway  forming  the  approach  to  the  defendants'  station 
was  narrow,  and  inconvenient  for  the  ordinary  purposes  of  traffic 
to  and  from  the  station  ;  fourthly,  because  the  defendants'  line 
of  railway  at  the  station  was  not  properly  and  sufficiently 
screened  from  the  roadway  forming  the  approach  to  the  railway. 
The  second  and  third  grounds  of  complaint  were  abandoned  at 
the  trial,  and  the  jury  found  the  first  cause  of  complaint  in  favor 
of  the  defendants.  It  must  therefore  be  assumed  that  the 
engine  was  neither  defective  nor  improper,  that  the  roadway  was 
neither  narrow  nor  inconvenient,  and  that  the  defendants*  ser- 
vants were  not  guilty  of  negligence  in  blowing  off  the  steam 
with  a  loud  noise  and  in  an  unnecessary  and  improper  manner, 
and  so  causing  the  accident.  But  the  jury  found  that  the  de- 
fendants were  guilty  of  negligence  in  not  properly  and  suf- 
ficiently screening   the   railway  from   the   road,   and   by  such 
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negligence  caused  the  accident  to  the  plaintiffs.  An  application 
was  made  to  a  divisional  court  to  enter  judgment  for  the  de- 
fendants on  the  ground  that  there  was  no  evidence  of  any  negli- 
gence on  the  part  of  the  defendants  in  not  properly  and  suffi- 
ciently screening  their  railway  from  the  road,  and  no  evidence 
of  their  causing  the  accident  to  the  plaintiffs  by  such  negligence, 
and  in  the  alternative  for  a  new  trial.  The  divisional  court 
was  of  opinion  that  there  was  no  evidence  to  justify  the  findings 
of  the  jury,  and  accordingly  entered  judgment  for  the  defend- 
ants. Against  this  decision  of  the  divisional  court,  the  plain- 
tiffs have  appealed.  The  plaintiffs  were  bound  to  give  evidence 
upon  which  a  jury  would  be  justified  in  finding  that  the  defend- 
ants were  negligent  in  not  sufficiently  and  properly  screening 
their  railway  from  horses  coming  to  their  station ;  and  also  that 
this  particular  negligence  caused  the  accident  to  the  plaintiffs. 
If  they  did  not  give  evidence  which  would  justify  a  jury  in 
finding  both  these  questions  for  them  they  failed.  We  will  deal 
with  the  two  questions  separately.  Was  there  any  n^Hg^,,^  |„ 
-evidence  of  negligence  by  the  defendants  in  respect  notserMning 
of  not  sufficiently  and  properly  screening  their  rail-  r^iw»y  fh>m 
way  from  the  road?  Negligence  would  mean  the  "**' 
omission  by  the  defendants  to  do  something  which  persons  con- 
<iucting  a  railway  with  reasonable  care  and  caution  should  do. 
It  is  said  the  defendants  were  wanting  in  reasonable  care  to- 
wards those  who  left  their  station,  because  they  did  not  erect 
a  fence  between  the  roadway  to  the  station  and  the  railway  itself 
sufficient  to  prevent  the  horses  of  passengers  coming  to  and 
going  from  their  station  seeing  and  hearing  the  engines  on  the 
railway.  There  is  no  statutory  obligation  to  erect  such  a  screen. 
The  company  were  carrying  on  a  business  authorized  by  the 
legislature.  The  duty  which  the  defendants  owed  the  plaintiffs 
was  to  provide  a  reasonably  safe  mode  of  leaving  their  station, 
having  regard  to  the  business  they  carried  on  at,  their  station. 
There  was  a  wooden  open  paling  five  feet  high  between  the  road- 
way and  the  railway.  There  was  forty  feet  between  the  metals 
of  the  railway  and  this  paling.  The  station  and  the  paling  and 
the  roadway  had  been  in  their  then  condition  for  twenty  years. 
Three  hundred  trains  arrive  at  this  station  in  twenty-four  hours. 
There  was  no  suggestion  that  any  accident  had  ever  been  caused 
by  the  insufficiency  of  this  paling  or  screen.  No  person  was 
called  to  say  it  was  improper  or  insufficient.  There  was  no  evi- 
dence of  its  being  improper  or  insufficient  beyond  the  paling 
itself.  We  should  hesitate  long  in  such  circumstances  to  hold 
that  the  paling  by  itself  was  any  evidence  of  negligence  in  the 
defendants.  In  a  vast  number  of  railway  stations  the  same  state 
of  things  exist.  Take,  for  example,  the  Great  Western  arrival 
platform  at  Paddington,  where  the  carriages  and  cabs  come  to 
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meet  arriving  passengers.  They  draw  up  and  remain  awaiting 
the  arrival  of  the  train  within  twenty  feet  of  the  incoming  train, 
the  engine  of  which  passes  them  without  any  screen  or  anything 
interposed  between  the  engine  and  the  horses.  Could  it  be  suc- 
cessfully contended  that,  if  a  horse  became- /rightened  at  the 
sight  or  noise  of  the  engine  and  ran  away,  injuring  those  in  car- 
riage or  cab,  an  action  would  lie  against  the  Great  Western 
Railway  ?  Take  the  case  of  a  highway  carried  over  a  railway  by 
a  bridge.  The  parapets  on  either  side  do  not  conceal  the  pass- 
ing train  from  horses  crossing  the  bridge ;  indeed,  horses  are 
constantly  terrified  by  the  noise,  the  sight,  and  the  smoke  of 
the  passing  train.  Is  it  to  be  said  that  railways  ought  to  erect 
parapets  on  either  side  of  their  bridge  high  enough  to  conceal 
the  approaching  engine?  Such  contentions  could  not,  in  our 
opinion,  be  for  one  moment  entertained.  We  cannot  think  that 
in  this  case  there  is  any  evidence  that  ought  to  have  been  left 
to  a  jury,  <^  negligence  by  the  defendants  in  not  sufficiently  and 
properly  screening  their  railway  from,  the  road. 

But,  assuming  we  are  wrong  in  this,  then  the  further  question 
Whither  fkii-  ^"ses — whether  this  particular  negligence  (i.e.,  the  not 
■retoier^ea  Sufficiently  and  properly  screening  the  railway  from 
roftdcftued      the  road)  caused  the  accident  to  the  plaintiffs.     It 

*^'  appears  to  us,  the  only  reasonable  inference  to  draw 

from  the  evidence  is  that  the  horse  was  frightened  and  the  acci- 
dent caused,  not  by  what  the  horse  saw,  and  which  an  opaque 
screen  might  have  prevented  him  seeing,  but  by  the  noise  which 
the  engine  made — an  engine  proper  in  all  respects — noises  which 
the  jury  have  found  not  to  have  been  unnecessary  or  excessive, 
noises  which  the  defendants  by  their  engines  were  entitled  to 
make,  noises  which  were  a  necessary  incident  to  the  carrying  on 
of  that  business  which  the  legislature  had  authorized,  and  noises 
which  no  screen  could  have  prevented.  Take  Mr.  Peake*s  ac- 
count, who  drove  the  horse,  and  to  whom  the  horse  belonged. 
He  says :  "  The  horse  started  perfectly  quiet  from  the  station ; 
there  was  a  hissing  noise  from  the  engine,  and  the  horse  pricked 
his  ears ;  I  looked  up  and  saw  an  engine  in  front  of  me.  The 
intermittent  noise  kept  going  on,  and  the  horse  kept  continually 
quickening  his  pace  at  each  blast  of  the  engine.  At  each  blast 
of  the  engine  he  sprang,  and  I  felt  he  was  getting  out  of  hand. 
I  kept  holding  him  in  and  he  kept  springing  forward,  and  at  each 
stroke  he  got  more  out  of  hand."  Again,  take  Mr.  Simkin's  ac- 
count. **The  horse,**  he  says,  "was  going  quietly  up  to  the 
time  he  heard  the  first  steam  emitted,  and  then  he  sprang  for- 
ward, considerably  quickened  his  pace,  and  each  time  that  he 
heard  the  steam  coming  forward  he  gradually  got  faster  and 
faster :  the  horse,  each  time  he  heard  the  noise,  got  faster  and 
faster.**     Again,  Miss  Florence  Simkin  says:  "When  I  reached 
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the  end  of  the  station  buildings,  I  heard  a  noise  like  the  whizzing 
of  an  engine  ;  as  each  blast  of  the  steam  came,  the  horse  sprang 
forward.*'  Curtis  also  speaks  of  the  noise  of  the  engine  fright- 
ening the  horse ;  and  he  also  says  Peake  had  got  in  front  of  the 
engine  before  it  moved.  The  only  reasonable  inference  deduci- 
ble  from  the  evidence,  to  our  mind,  is  the  inference  that  it  was 
the  noise  and  not  the  sight  of  the  engine  which  frightened  the 
horse  and  caused  the  accident.  We  are  therefore  of  opinion 
that  even  if  the  defendants  were  negligent  in  not  screening  their 
railway  from  the  sight  of  this  horse,  that  there  is  no  evidence  in 
the  case  which  would  justify  a  jury  in  saying  that  such  negli- 
gence caused  the  accident.     The  appeal  must  be  dismissed. 

Fry,  L.J. — The  railway  company  were  under  an  obligation  to- 
provide  means  of  access  to  and  egress  from  their  i^troffeom- 
station,  reasonably  safe  and  suited  for  the  carrying  p*«yMto 
on  of  the  business  which  their  act  of  Parliament  au-  JJJJVnd'egww 
thorized  them  to  carry  on.  The  question  in  this  —Biowiiiffoir 
case  is  whether  it  was  reasonably  safe.  The  blowing  rt^"* 
off  of  steam  from  the  railway  engine  had  the  effect  of  creating  a 
hideous  noise  by  fits  and  starts,  and  the  engine  also  presented 
a  somewhat  startling  appearance.  The  structure  of  the  station 
in  question  was  such  that  the  horse,  while  standing  at  the 
station,  would  be  sheltered  from  the  engine ;  but  as  the  horse 
.  was  driven  out  and  emerged  from  the  shelter,  he  found  himself 
in  close  proximity  to  the  engine,  which  was  blowing  off  steam,, 
and  which  also  presented  a  hideous  and  terrifying  aspect.  I 
cannot  help  thinking  that  in  this  structure  of  the  station  there 
was  a  very  probable  source  of  danger  to  persons  driving  to  and 
from  the  station.  The  question  is  whether  this  danger  would 
have  been  lessened  by  placing  a  screen  as  suggested.  It  would 
no  doubt  have  shut  out  the  sight  of  the  engine,  which  was  blow- 
ing off  steam,  from  the  horse,  and  have  deadened  the  noise  made 
thereby.  It  was  not  unreasonable  for  a  jury  to  come  to  the 
conclusion  that  the  steam  blown  off  would  have  been  less  terri- 
fying if  a  screen  had  been  there. 

The  next  question  is  whether  there  is  any  evidence  that  the 
want  of  a  screen  in  this  particular  case  was  the  cause  of  the 
accident  that  has  occurred.     The  evidence  shows  that 
it  was  the  sound  of  the  steam,  rather  than  the  sight   JddeBt. 
of  the  engine,  that  terrified  the  horse.     The  engine 
began  to  make  a  noise  before  the  horse  left  the  shelter  of  the 
station  and  got  in  sight  of  the  engine.     The  noise  was  at  first 
deadened  by  the  buildings ;  but  when  the  horse  emerged,  it  saw 
the  engine  and  it  heard  the  noise  more  distinctly.     If  it  was  left 
to  my  judgment,  without  the  influence  which  is  exercised  on  it 
by  the  previous  decisions  of  other  judges,  I  should  say  that  there 
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was  evidence  which  would  justify  the  jury  in  finding  that  it  was 
the  want  of  the  screen  which  was  the  very  cause  of  the  accident 
in  the  present  case.  But  I  cannot  shut  out  from  my  mind  that 
there  has  been  a  long  series  of  decisions  in  which,  under  circum- 
stances not  unlike  the  present,  judges  have  exercised  great 
subtilty  in  narrowing  the  findings  of  the  jury  in  similar  cases.  I 
do  not  say  that  the  rights  of  the  jury  have  been  infringed,  but 
that  judges  have  held  a  tight  rein  over  them.  The  reason  of 
this  wjis  that  the  judges  felt  that  in  the  conflict  before  a  jury 
between  an  individual,  who  excited  sympathy  and  a  railway  com- 
pany, which  excited  none,  the  jury  should  be  kept  in  hand  with 
regard  to  the  verdicts  which  they  found.  My  mind  is  out  of 
sympathy  with  many  of  these  cases,  and  I  believe  that,  if  left  to 
myself,  my  decision  would  not  have  been  that  of  the  great  ma- 
jority of  judges  who  have  tried  similar  cases.  But  I  feel  that 
the  view  now  taken  by  my  two  learned  brethren  Cotton  and 
Lopes,  L.J  J.,  is  more  in  accordance  with  previous  decisions. 
Consequently  I  do  not  dissent  from  their  opinion,  but  I  give 
my  assent  with  great  reluctance. 
Appeal  dismissed. 

Liability  of  Company  Where  Horses  Take  Fright  at  CarSf  etc. — See  Cleve- 
land, C.  C.  &  I.    R.  Co.  V,  Wynant,  and  note,  <i«//,  p.  328-333. 
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(Colorado  Supreme  Court,  April  Yj,  1888.) 

Common  Carriers — Who  Are. — A  common  carrier  is  one  who  under- 
takes as  a  business  for  hire  or  reward  to  carry  from  one  place  to  another 
the  goods  of  all  f^ersons  who  may  apply  for  such  carriage. 

Same— Evidence— Advertisement!  etc.  —Whether  a  person  is  a  common 
carrier  depends  upon  whether  he  holds  himself  out  to  the  world  as  such  ; 
by  engaging  in  the  business  generally,  or  by  announcing  or  proclaiming  it  by 
cards,  advertisements,  or  by  any  other  means  that  would  let  the  public 
know  that  he  intended  to  be  a  common  carrier  for  the  public,  a  person 
may  fix  upon  himself  the  character  of  a  common  carrier. 

Same — Province  of  Jury. — Where  there  is  evidence  tendine^  to  establish 
that  parties  acted  in  the  capacity  of  common  carriers  ;  that  they  were  en- 
gaged in  receiving  merchandise  from  a  railroad  company  at  the  terminus 
of  its  line  of  road  and  transporting  the  same  to  a  neighboring  town  ;  that 
they  had  an  office  at  such  town,  where  freight  bills  were  collected.  Hnd 
custom  solicited  ;  and  that  they  were  doing  business  for  the  genenil  ;»..blic. 
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— it  is  for  the  jury,  under  proper  instructions,  to  say  whether  they  are  com- 
mon carriers. 

Commissioners'  decision.     Appeal  from  Lake  County  Court. 

Action  for  services  brought  by  H.  M.  Wood  and  G.  S.  Wood 
against  J.  Schloss.  Defendant,  in  his  answer,  counter-claimed 
for  damages.     Judgment  for  plaintiff.     Defendant  appeals. 

y.  L,  Murphy  for  appellant. 

Clinton  Reed  for  appellees.  , 

Stallcup,  C. — This  action  was  commenced  by  appellees  up- 
on a  demand  against  appellant  for  certain  services  rendered  and 
certain  charges  paid  in  forwarding,  from  Weston  to 
Leadville,  1 20  half-barrel  kee^s  of  beer.     The  appel-  ** 

lant,  in  his  answer,  counter-claimed  for  damages,  occasioned,  as 
alleged,  by  the  fault  of  appellees  in  negligently  failing  to  pro- 
tect the  beer  from  freezing,  in  consequence  whereof  89  kegs  of 
the  said  beer  were  lost  and  destroyed ;  and  also  alleged  that  ap- 
pellees were  common  carriers,  and  as  such  received  and  carried 
the  beer ;  and  that  while  so  carrying  the  beer  from  Weston  to 
Leadville  the  said  freezing  and  loss  occurred.  From  the  evi- 
dence it  appears  that  in  the  month  of  February,  1880,  the  beer 
had  been  sent  from  St.  Louis  by  railway  to  Weston,  the  end  of 
the  railway  at  that  time,  and  there  by  appellees  received  and 
sent  to  Leadville  by  wagons.  The  evidence  tended  to  show 
that  the  beer  was  in  good  order  when  received  at  Weston  ;  that 
the  weather  was  very  cold  ;  that  the  beer  was  taken  out  of  the 
railway  car  by  appellees  at  Weston  about  three  hours  before  it 
was  loaded  on  the  wagons ;  that  some  hay  was  put  around  it  in 
the  wagons  to  protect  it  from  freezing ;  that  the  kegs  in  the 
centre,  as  loaded  on  the  wagons,  were  the  kegs  that  did  not 
freeze ;  that  89  kegs  were  burst,  and  the  beer  lost  therefrom, 
when  the  kegs  were  delivered  at  Leadville ;  that  appellees  pre- 
sented to  appellant  their  bill  for  the  charges,  including  the 
freight  from  Weston  to  Leadville ;  that  the  appellees  kept  an 
agent  in  their  business  at  Denver  and  at  Leadville  ;  that  prior  to 
the  arrival  of  the  beer  at  Weston  one  of  the  appellees  called 
upon  appellant  at  Leadville,  when  appellant  said  to  him  that 
the  beer  was  on  the  road,  and  requested  that  appellees  ship  the 
beer  on  to  Leadville  on  arrival  at  Weston,  and  that  it  should 
be  protected  from  freezing  by  putting  building  paper  and  hay 
around  it.  The  jury  returned  a  verdict  for  appellees  for  $604, 
the  amount  of  their  demand.  Judgment  was  given  upon  the 
verdict,  and  this  appeal  was  taken  to  reverse  this  judgment. 

Upon  the  trial  appellees  adduced  evidence  tending  to  show 
that  they  acted  in  the  premises  as  forwarders  merely,  while  the 
appellant  adduced  evidence  tending  to  show  that  they  were 
common  carriers,  and  accordingly  acted  in  the  premises.     The 
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court  took  the  question  upon  this  issue  from  the  jury  by  the 
following  instruction :  "  The  defendant  sets  up  as  a  further  de- 
fence that  the  plaintiffs  were  common  carriers,  and  consequently 
insurers  of  the  goods,  and  that  if  any  injury  happened  to  the 
beer  in  transit,  that  they  were  responsible,  unless  that  damage 
was  occasioned  by  the  act  of  God,  or  the  public  enemy.  I  will 
take  the  liberty  of  saying  to  you  that  there  is  nothing  in  this 
case  upon  which  you  can  hold  these  plaintiffs  as  common 
carriers.**  Had  the  evidence  all  been  in  support  of  the  appellees 
upon  this  issue,  this  action  of  the  court  would  have  been  war- 
ranted, but  the  evidence  was  not  all  this  way  upon  this  issue. 
Witness  May  testified  as  follows :  "  Question,  Where  did  you 
reside  in  the  months  of  January  and  February,  1880?  Answer, 
In  Leadville,  Colo.  Q.  Wipre  you  engaged  in  any  business  at 
that  time  ?  If  so,  what  was  it  ?  A.  I  was  in  the  clothing  busi- 
ness, Q.  Do  you  know  the  plaintiffs,  Wood  Bros.?  A,  Yes, 
sir ;  have  known  them  for  three  years.  They  were  in  the  trans- 
fer business  from  Weston  and  Buena  Vista  to  Leadville.  They 
were  engaged  in  this  business  about  the  latter  part  of  1879  ^^^ 
1880.  Q,  What  do  you  mean  by  transfer  business?  A.  To  re- 
ceive merchandise  from  the  railroad  company  and  deliver  them 
to  parties  consigned.  Q,  When  goods  were  consigned  to  per- 
sons here  in  Leadville,  which  goods  came  over  some  of  the  roads 
leading  to  Weston  or  Buena  Vista,  where  did  Wood  Bros,  de- 
liver the  goods?  At  what  place?  A,  They  delivered  them  at 
Leadville.  Q.  Did  the  Wood  Bros,  carry  any  goods  for  you, 
from  the  end  of  the  track  at  Weston  to  Leadville?  A.  They 
did.  Q.  In  what  manner  and  to  what  extent  did  they  carry 
goods  for  you  from  the  end  of  the  track,  at  Weston?  A.  They 
brought  them  in  wagons.  Q,  You  may  give  the  manner  of  col- 
lecting for  the  carrying  of  goods.  A,  The  money  was  collected 
by  their  collector.  Q.  Did  they  have  any  houses  or  offices  for 
carrying  on  their  business  ?  And  if  so,  where?  A.  They  had 
an  office  in  this  city,  corner  Sixth  and  Poplar  streets,  and  one 
at  the  end  of  the  track.  Q.  What  part  of  the  business  was 
transacted  at  the  Leadville  end  of  the  line  by  plaintiffs?  A, 
Collecting  freight  bills  and  soliciting  patronage.  Q,  What  was 
the  extent  of  their  business  ?  A.  They  were  doing  business  for 
the  general  public.  Q,  How  do  you  know  they  were  doing  busi- 
ness for  the  general  public?  A.  Mr.  Wood  told  me  they  were 
hauling  for  a  great  many  of  our  neighbors,  and  would  like  to  haul 
for  us.'*  There  was  considerable  other  evidence  to  the  same  effect. 
A  common  carrier  is  one  who  undertakes  as  a  business,  for 
hire  or  reward,  to  carry  from  one  place  to  another 
mo*  eanien't  ^^^  goods  of  all  persons  who  may  apply  for  such  carri- 
age. Hutch.  Carr.  §  47,  and  note.  And  the  same 
author,  at  section  62,  states  the  distinction  between  forward- 
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ers  and  common  carriers,  as  follows :  "  Warehousemen,  wharfing- 
ers, and  forwarders  of  freight,  so  long  as  they  confine  them- 
selves to  the  business  which  their  names  import,  cannot  be  held 
liable  as  common  carriers.  If  goods  are  deposited  with  them 
merely  as  the  initiatory  step  towards  starting  them  in  itinere^ 
they  have  undertaken  to  do  no  more  than  to  safely  keep  them 
arid  forward  them  when  opportunity  offers;  and  being  in  nowise 
interested  in  their  carriage  after  delivery  to  the  carrier,  it  would 
be  contrary  to  the  well-settled  principles  of  the  law  to  hold 
them  to  the  responsibilities  of  common  carriers.  But  if  they 
combine  the  two  characters,  treating  the  deposit  with  them  as 
being  merely  for  the  convenience  of  further  carriage,  or  to  en- 
courage or  promote  their  business  as  common  carriers,  they  will 
be  held  to  a  strict  liability  as  such  from  the  time  of  the  delivery 
to  them.  In  such  cases  the  deposit  is  a  mere  accessory  to  the 
carriage,  and  for  the  purpose  of  facilitating  it,  and  the  liability  as 
carrier  begins  with  the  receipt  of  the  goods."  And  Bouvier  de- 
fines a  forwarder  as  "a  person  who  receives  and  forwards  goods, 
taking  upon  himself  the  expense  of  transportation,  for  which  he 
receives  a  compensation  from  the  owners,  but  who  has  no  con- 
cern in  the  vessels  or  wagons  by  which  they  are  transported, 
and  no  interest  in  the  freight."  Whether  a  person  is  a  common 
carrier  depends  wholly  upon  whether  he  holds  himself  out  to  the 
world  as  such,  and  he  can  hold  hirnself  out  as  a  common  carrier 
by  engaging  in  the  business  generally,  or  by  announcing  or  pro- 
claiming it  by  cards,  advertisements,  or  by  any  other  means 
that  would  let  the  public  know  that  he  intended  to  be  a  com- 
mon or  general  carrier  for  the  public.  Railway  Co.  v,  Nichols, 
9  Kan.  252,  253.  Were  the  appellees  acting  \xi  the  premises  as 
common  carriers,  or  forwarders  merely  ?  This  question  should 
have  been  submitted  to  the  jury  with  proper  instructions.  The 
error  of  the  court  in  not  doing  so  was  prejudicial  to  appellant, 
as  his  counter-claim  rested  upon  the  alleged  facts  that  ap- 
pellees were  common  carriers,  and  accordingly  received  and 
carried  the  beer  from  Weston  to  Leadville,  and  upon  the  law 
imposing  the  liability  upon  common  carriers  in  such  cases.  This 
court  has  defined  such  liability  in  the  case  of  Express  Co.  v. 
Carroll,  7  Colo.  43,  i  Pac.  Rep.  682. 

The  judgment  should  be  reversed,  and  the  case  remanded. 

De  France  and  Rising,  CC,  concur. 

Per  Curiam. — For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded. 

\yho  are  Common  Carrierst — The  following  have  been  held  to  be  com- 
mon carriers: 

1.  Cartmen,  drciymen,  and  porters  who  undertake  as  a  common  employ- 
ment to  carry  goods  from  one  part  of  the  town  to  another  for  hire.  Mc- 
Henry  v.  Philadelphia  W.  <&  b.  R.  Co.,  4  Harr.  (Del.)  448 ;  Powers  v.  Dav- 


496  8CUL0SS  V.    WOOD. 

enport,  7  Blackf.  (Ind.)  497  ;  s.  c.  43  Am.  Dec.  100;  Robertson  v.  Ken- 
nedy, 2  Dana  (Ky.),  431 ;  Campbell  v.  Morse,  Harp.  (S.  C.)  L.468.  And 
the  same  is  true  where  they  transport  or  carry  from  one  town  to  another. 
See  Lecky  z/.  McDermott,  8  Serg.  &  R.  (Pa.)  500 ;  Gordon  v,  Hutchinson, 
I  Watts.  &  S.  (Pa.)  285. 

2.  Express  Companies, — See  Southern  Express  Co.  v.  Crook,  44  Ala. 
468 ;  Southern  Express  Co.  v.  Newby,  36  Ga.  635 ;  Gulliver,  v,  Adams 
Express  Co.,  38  111.  503;  American  Express  Co.  v.  Pinckney,  29  111.  392; 
Baldwin  v,  American  Express  Co.,  23  ill.  197 ;  s.  c,  26  III.  504;  Buckland 
V.  Adams  Express  Co.,  97  Mass.  124;  Lowell  Wire  Fence  Co.  t^.  Sargent.  90 
Mass.  (8  Allen)  189;  Christenson  v.  Adams  Express  Co.,  15  Minn.  270; 
Sweet  V,  Barney,  23  N.  Y.  335 ;  Sherman  v.  Wells.  28  Barb.  (N.  Y.)  403 ; 
Haslam  v,  Adams  Express  Co.,  6  Bosw.  (N.  Y.)  235  ;  Read  v.  Spaulding, 

5  Bosw.  (N.  Y.)  395;  United  States  Express  Co.  v.  Backman,  28  Ohio  St. 
144;  Stadhecker  z/.  Combs,  9  Rich.  (S.  C.)  L.  193;  Southern  Express 
Co.  V,  Womack,  i  Heisk.  (Tenn.)  256;  Southern  Express  Co.  v,  McVeigh, 

20  Gratt.  (Va.)  264;  Bank  of  Kentucky  v,  Adams  Express  Co.,  93  U.  S. 
(3, Otto)  174;  bk.  23.  L.  ed.  872. 

This  includes  city  express  companies  Richards  v.  Westcott.  2  Bosw. 
(N.  Y.)  589,  and  express  freight  lines.     Read  v.  Spaulding,  5  Bosw.  (N.  Y.> 

395- 
Same — Limiting  Liability. — Such  companies  cannot  limit  their  liability 

\>y  stipulating  in  their  contract  that  they  are  not  common  carriers  but 
simply  forwarders,  and  therefore  not  liable  for  the  negligence  of  those 
whom  they  employ  to  do  the  actual  carrying.  Buckland  v,  Adams  Ex- 
press Co.,  97  Mass.  124;  Russell  v,  Livingston,  19  Barb.  (N.  Y.)  346  ;  Place 
V.  Union  Express  Co.,  2  Hilt.  (N.  Y.)  27 ;  United  States  Express  Co.  ?/. 
Backman.  28  Ohio  St.  144;  Bank  of  Kentucky  v.  Adams  Express  Co.,  95 
U.  S.  (3  Otto)  174 ;  bk.  23,  L.  ed.  872.  Compare  Christenson  v,  American 
Express  Co.,  15  Minn.  270;  Hersfield  v.  Adams  Express  Co.,  19  Barb. 
(N.  Y.)  577;  Read  v,  Spaulding.  5  Bosw.  (N.  Y.)  404;  Southern  Express 
Co.  V,  McVeigh,  20  Gratt.  (Va.)  264. 

3.  Ferrymen. — Babcock  v,  Herbert,  3  Ala.  392 ;  Pate  v.  Henry,  5  Stew. 

6  P.  (Ala.)  101 ;  Harvey  v.  Rose,  26  Ark.  3;  Griffith  v.  Cave.  22  Cal.  535  ; 
Self  V.  Dunn,  42  Ga.  528 ;  Claypool  t/.  McAllister,  20  111.  504 ;  Fisher  v. 
Clisbee,  12  111.  344;  Whitmore  v.  Bowman,  4  G.Greene  (low^a),  148;  Slim- 
mer V.  Merry,  23  Iowa,  90;  Hall  v.  Ren f row,  3  Met.  (Ky.)  51 ;  Joy  v. 
Winnissimmet  Co.,  114  Mass.  63;  Miller  v.  Pendleton,  75  Mass.  (8  Gray) 
547;  White  z/.  Winnissimmet  Co.,  61  Mass.  (7  Cush.)  155;  Powell  t/.  Mills, 
37  Miss.  691 ;  Richards  v.  Fuqua,  28  Miss.-  793;  Pomeroy  v.  Donaldson,  5 
Mo.  36;  Wyckoflf  V,  Feny  Co.,  52  N.  Y.,  32;  Ferris  v.  Union  Ferry  Co.^ 
36  N.  Y.  312  ;  Clark  v.  Union  Ferry  Co..  35  N.  Y.  485 ;  Wilson  v.  Hamil- 
ton, 4  Ohio  St.  722 ;  Smith  v.  Seward,  3  Pa.  St.  342 ;  Cohen  v.  Hume, 
I  McC.  (S.  C),  439;  Littlejohn  z/.  Jones,  2  McMuH.  (S.  Car.)  L.  365; 
Cook  V.  (jourdin,  2  Nott.  &  McC.  (S.  C.)  19;  Sanders  v.  Young,  1  Head 
(Tenn.)  219;  Albright  v.  Penn,  14  Tex.  298.  Compare  Wilson  z/.  Hamil- 
ton, 4  Ohio  St.  122. 

4.  Omnibus  proprietors  who  carry  passengers  and  baggaee  for  hire. 
Dibble  v.  Brown,  12  Ga.  217;   Powell  v,  Myers,  26  Wend.  (N.  Y.)  591; 

.  Clark  V,  Faxton,  21  Wend.  (N.  Y.)  153;  Camden  Trans.  Co.  v.  Belknap,. 

21  Wend.  (N.  Y.)  354;  Cole  v.  Goodwin.  19  Wend.  (N.  Y.)  251  ;  HoUister 
V,  Nowlen,  19  Wend.  (N.  Y.)  234;  Jones  v.  Voorhees,  10  Ohio,  145. 

5.  Owners  of  steamboats,  ships,  vessels,  canal  boats,  and  tow-boats,  usually 
engaged  in  transporting  goods  from  one  place  to  another.  See  White  v. 
Tug  Mary  Ann.  o  Cal.  402;  Hall  v.  Connecticut  River  Steamboat  Co..  15 
Conn.  324;  Clark  v,  Richards,  i  Conn.  54;  Dunseth  v.  Wade,  3  111.  (i 
Scam.)  285 ;  Flautt  v,  Lashley,  36  La.  An.  106 ;   Bussey  v.  Miss.  Valley 
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Trans.  Co..  24  La.  An.  165 ;  Clapp  v,  Stanton,  20  La.  An.  495 ;  Gage  v, 
Tirrell.  91  Mass.  (9  Allen)  299;  Fish  v,  Clark,  49  N.  Y.  122  ;  Tuckerman  v. 
Brown,  17  Barb.  (N.  Y.)  191 ;  Garrison  v.  Memphis  Ins.  Co.,  19  How. 
(N.  Y.)  Pr.  312 ;  Elliott  v,  Rossell,  lo  Johns.  (N.  Y.)  i ;  Bowman  v.  Teal,  23 
Wend.  (N.  Y:)  306;  s.  c,  35  Am.  Dec.  562;  Saltus  v.  Everett,  20  Wend. 
(N.  Y.)  267 ;  De  Mott  v.  Laraway,  14  Wend.  (N.  Y.)  225 ;  s.  c,  28  Am.  Dec. 
523;  Parsons  v.  Hardy,  14  Wend.  (N.  Y.)  215;  s.  c,  28  Am.  Dec.  521 ; 
Arnold  v,  Halenbake.  5  Wend.  (N.  Y.)  35 ;  Allen  v.  Seawall,  2  Wend.  (N.  Y.) 
327;  s.  c,  6  Wend.  (N.  Y.)  335;  Wilson  v,  Hamilton,  4  Ohio  St.  722;  Ful- 
ler V.  Bradley.  25  Pa.  St.  120;  Peters  v,  Rylands,  20  Pa.  St.  497;  Hum- 
phreys 7/.  Reed.  6  Whart.  (Pa.)  435 ;  Spencer  v.  Daggett,  2  Vt.  92  ;  Jencks 
V,  Coleman,  2  Sumn.  C.  C.  221.  Compare  White  v.  Tug  Marv  Ann,  6  Cal, 
462 ;  Crosby  v.  Fitch.  12  Conn.  410;  Adams  v.  New  Orleans  I'owboat  Co., 
1 1  La.  46 ;  Smith  v.  Pierce,  i  La.  349 ;  Ashmore  v,  Pennsylvania  Steam  & 
Towboat  Co.,  28  N.  J.  L.  (4  Dutch.)  180;  Aymar  v,  Astor,  6  Cow.  (N.  Y.) 
266;  Walston  V,  Myers,  5  Jones  (N.  C),  L.  174. 

6.  Railroad  Companies, — Southwestern  R.  Co.  v,  Webb,  48  Ala.  585 ;  Ful- 
ler V,  Nantucket  R.  Co..  21  Conn.  570;  Thomas  v,  Boston  &  P.  R.  Co.,  51 
Mass.  (10  Mete.)  472;  s.  c,  43  Am.  Dec.  444;  Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671  ;  Southern  Express  Co.  v.  Moon,  39  Miss.  822; 
Rogers  Locomotive  Works  v,  Erie  R.  Co.,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  379; 
Root  V,  Great  Western  R.  Co.,  45  N.  Y.  524 ;  Weed  v,  Saratoga  &  S.  R. 
Co.,  19  Wend.  (N.  Y.)  534;  Camden  R.  Co.  v,  Burke,  13  Wend.  (N.  Y.) 
611 ;  s.  c,  28  Am.  Dec.  488;  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  43 
Ohio  St.  571;  s.  c,  I  West.  Rep.  112;  Eagle  z/.  White,  6  Whart.  (Pa.) 
505 ;  Dill  V,  South  Carolina  R.  Co.,  7  Rich.  (S.  C),  L.  158 ;  Jones  v.  Western 
Vt.  R.  Co.,  27  Vt.  399;  Noyes  v.  Rutland  &  B.  R.  Co.,  27  Vt.  no;  Kim- 
ball V,  Rutland  &  B.  R.  Co.,  26  Vt.  247 ;  Pennewill  v.  Cullen,  5  Harr. 
(Del.)  238;  Lawrenceburgh  &  U.  M.  R.  Co.  v.  Montgomery,  7  Ind.  474; 
Thomas  v,  Boston  &  P.  K.  Co.,  51  Mass.  (lo  Mete.)  472;  Murch  v.  Con- 
cord R.  Co.,  29  N.  H.  9;  Elkins  v.  Boston  &  M.  R.  Co.,  23  N.  H.  275; 
Peidmont  Manf'g  Co.  v.  Columbian  R.  Co.,  19  S.  C,  353  ;  s.  c.  16  Am.  & 
Eng.  R.  R.  Cas.  194;  Crouch  v.  London  &  N.  W.  R.  Q>.,  14  C.  B.  255 ;  s. 
c,  23  L.  J.  C.  P.  73 ;  Richards  v,  London,  B.  &  S.  C.  R.  Co.,  7  C.  B.  8j9 ; 
s.  c,  18  L.  J.  C.  P.  251 ;  Pegler  v,  Monmouthshire  R.  Co.,  30  L.  J.  Ex., 
249;  s.  c,  6  Hurls.  &  N.  644 ;  Palmer  v.  Grand  Junction  R.  Co.,  4  Mees.  & 
W.  749. 

This  includes,  of  course,  railroads  transporting  cars  of  another  railroad 
for  hire,  although  the  cars  are  on  their  own  tracks  (Peoria  &  P.  U.  R, 
Co.  V.  Chicago,  K.  L  &  P.  R.  Co.,  109  111.  135 ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas, 
506;  Vermont  &  M.  R.  Co.  v,  Fitchburg  R.  Co.,  96  Mass.  (14  Allen)  462; 
New  Jersey  R.  &  T.  Co.  «/.  Pennsylvania  R.  Co.,  27  N.  J.  L.  (3  Dutch.) 
100 ;  Mallory  v.  Tioga  R.  Co.,  39  Barb.  (N.  Y.)  488).  Receivers  of  a  railway 
operating  it  under  an  order  of  court  (Nichols  v.  Smith,  1 1 5  Mass.  332 ;  Page 
V,  Smith,  99  Mass.  395 ;  Blumenthall  v,  Brainard,  38  Vt.  402).  And  the 
trustees  of  mortgage  bonds  of  a  railway  who  have  possession  and  control 
of,  and  actually  operate  the  road.  Rogers  v.  Wheeler.  2  Lans.  (N.  Y.)  486; 
s.  c,  affirming  43  N.  Y.  598;  Sprague  v.  Smith,  29  Vt.  421. 

7.  Stage  coach  lines  which  make  a  practice  of  carrying  for  hire  parcels 
which  do  not  belong  to  the  passengers.  Merwin  v,  Butler,  17  Conn.  138; 
McHenry  v.  Philadelphia,  W.  &  B.  R.  Co.,  4  Harr.  (Del.)  448 ;  Powell  v. 
Mills,  37  Miss.  691  ;  Jones  v,  Voofhees,  10  Ohio,  145 ;  Beckman  v,  Shouse, 
t;  Rawle  (Pa.),  179. 

8.  Street  railways  under  certain  circumstances. — Levi  v,  Lynn  &*  B.  R. 
Co.,  93  Mass.  (I  I  Allen),  300. 

9.  Telephone  companies  are  common  carriers  of  news  in  the  same  sense 
in  which  a  telegraph  company  is  a  common  carrier.    Hockett  v.  State,  105 
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Ind.  250;  s.  c  55  Am.  Rep.  201;  Central  Union  Tel.  Ca  v.  State,  no  Ind. 
203. 

10.  Transportation  Companies. — Mercantile  Ins.  Co.  v.  Chase,  1  E.  D. 
Smith  (N.Y.)  115. 

1 1.  IVagonsrs  who,  upon  their  own  request,  carry  goods  for  hire*  whether 
the  transportation  of  goods  by  their  principle  and  direct  business,  or  an 
occasional  intentional  employment.  Powers  v,  Davenport,  7  Blackf. 
(Ind.)  497 ;  Mose  v.  Norris,  4  N.  H.  304 ;  Elkins  v.  Boston  &  M.  R.  Co., 
23  N.  H.  275 ;  Gordon  v,  Hutchinson,  i  Watts.  &  S.  (Pa.)  285 ;  McClures 
V.  Hammond,  i  Bay  (S.  C),  L.  99 ;  Moss  v.  Bettis,  4  Heisk.  (Tenn.)  661 ; 
Craig  V,  Childress,  Pick.  (Tenn.)  270;  Turney  v.  Wilson,  7  Yerg.  (Tenn.) 
340;  Gordon  v,  Buchanan,  5  Yerg.  (Tenn.)  71 ;  Johnson  v.  Friar,  4  Yei^. 
(Tenn.)  48;  Chevlin  v.  Stratham,  2  Tex.  115.  Compare  Fish  z/.  Chapman, 
2  Ga.  353  ;  Harrison  v,  Roy,  39  Miss.  396. 

See  for  a  full  discussion  as  to  who  are  and  who  are  not  common  car- 
riers, 2  Am.  &  £ng.  Encycl.  of  Law,  tit.  Carriers  of  Goods,  pages  781 
to  7^7* 


Woodward 
Commonwealth. 

(Kentucky  Court  of  Appeals,) 


Constitutional  Law — Corporations — Citizenship. — A  corporation  is  but  a 
creature  of  the  local  law,  and  has  no  absolute  right  to  recognition  in  any 
of  the  states,  save  that  in  which  it  is  created.  The  term  "  citizen"  as  used 
in  the  constitution  relates -to  natural  persons  only  and  does  not  include 
corporations. 

Same — Express  Companies — License. — The  Kentucky  act  of  March  2, 
i860,  requiring  that  foreign  express  companies  shall  procure  a  license 
before  they  are  entitled  to  do  business  within  the  state,  is  not  in  violation 
of  the  Federal  Constitution,  which  guarantees  that  **  tlie  citizens  of  each 
state  shall  be  entitled  to  all  the  immunities  of  citizens  of  the  several 
states." 

Same — Repeal  of  Law. — The  Kentucky  act  of  March  2,  i860,  requiring 
agents  of  foreipi  express  companies  to  take  out  licenses  before  transact- 
ing business  within  the  state,  is  not  repealed,  either  expressly  or  by  impli- 
cation, by  Kentucky  act  of  Feb.  20.  1864,  which  requires  all  express  com- 
panies to  pay  as  a  tax  6  per  cent  upon  the  net  profits  of  the  business  done 
each  year  within  the  state. 

Same — Construction. — The  Kentucky  act  of  March  2.1  860,  requiring  all 
agents  of  foreign  express  companies  to  procure  a  license  before  doing 
business  as  such  agents,  is  not  affected  by  the  Kentucky  act  of  March  2, 
1870,  requiring  foreign  express  companies  doing  business  within  the  state, 
to  pay  certain  fees  each  year  upon  renewing  their  license. 

Appeal  from  Circuit  Court,  Jeflerson  County. 
James  Woodward  was  indicted  and  convicted,  under  section 
8  Kentucky  act  March  2,  i860,  for  having  acted  as  agent  of  the 
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Adams  Express  Co.  without  having  procured  any  license  from 
the  auditor;  from  which  verdict  he  appealed. 

Hallam  &  Myers  for  appellant. 

Helm  &  Bruce  for  appellee. 

Holt,  J. — The  legislature  on  March  2,  i860,  passed  the  fol- 
lowing act : 
"  An  act  to  regulate  agencies  of  foreign  express  companies. 

"Section  i.  Be  it  enacted  by  the  general  assembly  of  the 
commonwealth  of  Kentucky  that  it  shall  not  be  law- 
ful, after  the  first  day  of  May,  i860,  for  any  agent  l^^^"^ 
of  any  express  company,  not  incorporated  by  the 
laws  of  this  commonwealth,  to  set  up,  establish,  or  carry  on  the 
business  of  transportation  in  this  State,  without  first  obtaining  a 
license  from  the  auditor  of  public  accounts  to  carry  on  such 
business. 

"  Sec.  2.  Before  the  auditor  shall  issue  such  license  to  any 
agent  of  any  company  incorporated  by  any  State  of  the  United 
States,  there  shall  be  filed  in  his  office  a  copy  of  the  charter  of 
such  company,  and  a  statement  made,  under  oath  of  its  presi- 
dent or  secretary,  showing  its  assets  and  liabilities,  and  dis- 
tinctly showing  the  amount  of  its  capital  stock,  and  how  the 
same  has  been  paid,  and  of  what  the  assets  of  the  company  con- 
sist, the  amount  of  losses  due  and  unpaid  by  said  company,  if 
any,  and  all  other  claims  against  said  company  or  other  indebt- 
edness, due  or  not  due ;  and  such  statement  shall  show  that  the 
company  is  possessed  of  an  actual  capital  of  at  least  $150,000, 
either  in  cash  or  in  safe  investment,  exclusive  of  stock  notes. 
Upon  the  filing  of  the  statement  above  provided,  and  furnish- 
ing the  auditor  with  satisfactory  evidence  of  such  capital,  it  shall 
be  his  duty  to  issue  license  to  such  agent  or  agents  as  the  com- 
pany may  direct  to  carry  on  the  business  of  expressing  or  trans- 
portation in  this  State. 

"Sec.  3.  Before  the  auditor  shall  issue  license  to  any  agent  of 
any  express  or  transportation  company  incorporated  by  any 
foreign  government,  or  any  association  or  partnership  acting 
under  the  laws  of  any  foreign  government,  there  shall  be  filed  in 
his  office  a  statement  setting  forth  the  act  of  incorporation,  or 
charter,  or  the  articles  of  association,  or  by-laws,  under  which 
they  act,  and  setting  forth  the  matters  required  by  the  preceding 
section  of  this  act  to  be  specified  ;  and  satisfactory  evidence  shall 
be  furnished  to  the  auditor  that  such  company  has  on  deposit 
in  the  United  States,  or  has  invested  in  the  stock  of  some  one 
or  more  of  the  United  States,  or  in  some  safe  dividend  paying 
stocks  in  the  United  States,  the  sum  of  $150,000,  which  state- 
ment shall  be  verified  by  the  oath  of  the  president  of  such  com- 
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pany,  its  general  agent  in  the  United  States,  or  the  agent  apply- 
ing for  such  license  ;  and  upon  due  filing  of  such  statement,  and 
furnishing  the  auditor  with  satisfactory  evidence  of  such  deposit 
or  investment,  it  shall  be  his  duty  to  issue  such  license  to  the 
agent  or  agents  applying  for  the  same. 

"  Sec.  4-  The  statements  required  by  the  foregoing  sections 
shall  be  renewed  in  each  year  thereafter,  either  in  the  months 
of  January  or  July:  and  the  auditor,  on  being  satisfied  that  the 
capital  or  deposit,  consisting  of  cash  securities  or  investments  as 
provided  in  this  act,  remain  secure  to  the  amount  of  $150,000, 
shall  renew  such  license. 

"  Sec.  5.  Every  agent  obtaining  such  license,  or  renewal  there- 
of, as  required  by  this  act,  shall,  before  transacting  any  business 
of  transportation  or  expressing  in  this  State,  file,  in  the  office  of 
the  clerk  of  the  county  court  in  which  he  or  they  may  desire  to 
do  business  for  said  company,  a  copy  of  the  statement  required 
to  be  filed  with  the  auditor,  and  a  copy  of  the  license,  which 
shall  be  carefully  preserved  by  the  clerk  for  public  inspection, 
and,  in  case  of  a  renewal,  shall  in  like  manner  file  in  the  office 
of  a  clerk  of  the  county  court  a  copy  of  such  renewed  statement 
and  license,  within  thirty  days  after  it  shall  be  filed  with  the 
auditor. 

"  Sec.  6.  The  statements  required  by  the  foregoing  sections 
shall  be  made  up  to  a  period  within  six  months  preceding  the 
filing  of  the  same  with  the  auditor. 

"  Sec.  7.  If,  at  any  time  after  the  filing  of  the  statements  by 
this  act  required,  it  shall  be  made  to  appear  to  the  auditor  that 
the  available  capital  of  any  such  company  has  been  reduced,  by 
misfortune  or  otherwise,  below  the  sum  of  $150,000,  it  shall  be 
his  duty  to  revoke  the  license  or  licenses  granted  to  any  agent 
or  agents  of  such  company. 

"  Sec.  8.  Any  person  who  shall  set  up,  establish,  carry  on,  or 
transact  any  business  for  any  transportation  or  express  company 
not  incorporated  by  the  law  of  this  State,  without  having  ob- 
tained license,  as  by  this  act  required,  or  who  shall  in  any  way 
violate  the  provisions  of  this  act,  shall  be  fined  for  every  such 
offence  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars,  at  the  discretion  of  a  jury,  to  be  recovered  as  like  fines 
in  other  cases :  provided  that  it  shall  and  may  be  lawful  for  any 
person  who  has  a  right  of  action  that  has  accrued  in  this  State 
against  such  foreign  transportation  or  express  company,  to  sue 
any  such  company  in  any  county  in  this  State  where  its  agent 
may  be  found :  provided  further  that  nothing  contained  in  this 
act  shall  be  construed  to  release  said  company  from  liability  as 
common  carriers. 

"  Sec.  9.  For  any  license  issued  by  the  auditor  under  this  act, 
and  for  each  renewal  thereof,  he  shall  be  allowed  the  sum  of 


CORPORATIONS — CITIZENSHIP.  501 

$2.50,  to  be  paid  by  the  agent  or  company  taking  out  such 
license. 

"  Sec.  10.  This  act  shall  not  apply  to  any  express  or  trans- 
portation company  wholly  composed  of  residents  of  this  State, 
or  to  any  corporation  chartered  by  this  State,  except  to  impose 
the  liabilities  of  a  common  carrier ;  nor  shall  it  apply  to  any 
person  engaged  in  the  ordinary  business  of  transportation  as 
common  carrier  or  otherwise.  This  act  to  be  in  force  from  its 
passage."     Myer,  Supp.  228. 

The  appellant,  James  Woodward,  was  indicted  and  convicted 
in  the  Jefferson  circuit  court,  under  the  eighth  section,  for  hav- 
ing, during  1886,  acted  as  the  agent  at  Louisville,  Ky.,  of  the 
Adams  Express  Company,  a  corporation  not  created  by  the 
laws  of  this  State,  without  having  any  license  to  do  so  from  the 
auditor. 

It  is  urged,  first,  that  the  law  is  unconstitutional,  and  there- 
fore void,  because  it  discriminates  against  non-residents.  The 
Constitution  of  the  United  States  declares  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  the  im-  CouBtiutioiiai 
munities  of  citizens  in  the  several  States.**  But  a  JJJJ^T^^'^™' 
corporation  is  but  a  creature  of  the  local  law.  It  has  eitiMMi. 
no  absolute  right  of  recognition  in  any  State,  save 
that  of  its  creation.  It  has  no  extra-territorial  operation,  save 
by  comity.  The  validity  of  its  action,  the  exercise  of  any  right 
whatever  by  it  indeed  even  the  recognition  of  its  existence,  in 
any  other  State,  depend  altogether  upon  its  will  and  consent. 
One  State  cannot  force  its  artificial  creature  into  another.  If  it 
could,  it  would  thereby  transport  its  laws  for  the  government  of 
another  equal  State.  If  the  corporation  be  accorded  any  rights 
appertaining  to  citizenship  in  another  State,  it  is,  by  its  sanction, 
either  express  or  implied.  It  may  forbid  its  presence  altogether ; 
and  it  therefore  follows,  of  course,  that  it  may  impose  such  re- 
strictions as  it  chooses,  provided  they  are  not  open  to  constitu- 
tional objection.  The  "  immunities  **  secured  by  the  organic 
law,  to  the  citizen  of  one  State,  in  the  other  States,  are  such  privi- 
leges as  are  common  to  the  citizens  of  the  latter  States  under 
their  laws,  and  do  not  embrace  special  privileges  created  by  his 
local  law  and  enjoyed  by  him  at  home.  Nor  does  the  term 
"citizen,"  as  used  in  the  Constitution,  include  corporations. 
This  is  therefore  not  a  case  where  a  State  has  imposed  a  burden 
upon  the  citizens  of  another  State  not  borne  by  its  own.  This 
rule  has  been  declared,  not  only  by  this  court,  but  also  by  the 
supreme  court  of  the  United  States.  Insurance  Co.  z^  Com.,  S 
Bush,  68 ;  Paul  v.  Virginia,  8  Wall.'  168  ;  Doyle  v.  Insurance  Co., 
94  U.  S.  535.* 

♦  See  Butchers  Benevolent  Assoc,  v.  Crescent  City,  etc.,  Co.,  83  U.  S.  (16 
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It  IS  next  said  -that  the  act  above  cited  has  been  repealed,  but, 
even  if  this  be  not  so,  that  then  its  proper  construe- 
BepeaiofMi-  ^J^^  only  requires  the  company,  and  not  each  of  its 
other flUta-  agents,-to  obtain  a  license ;  and  that  the  legislature 
toryproTidoni.  ^y  subsequent  legislation  has  placed  this  construction 
upon  it.  In  support  of  these  positions,  we  are  referred 
to  the  following  sections  of  the  act  of  February"  20,  1864,  en- 
titled, **  An  act  to  tax  railroads,  turnpike  roads,  and  other  cor- 
porations in  aid  of  the  sinking  fund  :" 

**  Sec.  6.  That  it  shall  be  the  duty  of  the  treasurer,  secretary, 
agent,  or  superintendent  of  any  express  company  doing  business 
in  this  State  to  report  to  the  auditor  of  public  accounts,  on  or 
before  the  15th  day  of  July,  1864,  and  on  each  succeeding  isth 
day  of  July  thereafter,  a  full  and  comprehensive  statement  of 
the  business  of  the  company  within  the  State  for  the  twelve 
months  next  preceding ;  and  shall,  on  or  before  the  loth  day  of 
October  following,  pay  into  the  treasury  a  tax  of  six  per  cent 
upon  the  net  profits  of  the  business  done  by  it  within  this  State. 

"  Sec.  7.  That  if  any  of  the  oflficers  mentioned  in  sections  fifth 
and  sixth  of  this  act  shall  fail  or  refuse  to  report  to  the  auditor 
of  public  accounts,  as  therein  required,  that  such  officer  shall  be 
liable  to  a  fine  of  one  thousand  dollars  for  each  month  he  may 
so  fail  to  report,  which  fine  or  fines  shall  be  recoverable  upon 
motion  in  the  Franklin  circuit  court ;  and  any  execution  which 
may  issue  upon  any  judgment  rendered  on  such  motion  may  be 
levied  on  the  property  of  any  corporation  in  whose  employment 
such  oflficer  may  be :  provided,  however,  that,  before  any  such 
judgment  shall  be  rendered,  said  ofificer  shall  have  at  least 
twenty  days*  notice  of  the  motion. 

"  Sec.  8.  That  all  laws,  or  parts  of  laws,  in  conflict  or  incom- 
patible with  the  provisions  of  this  act  are  hereby  repealed ;  and 
no  other  taxes  than  those  herein  imposed,  whether  provided  for 
in  the  charters  or  otherwise,  shall  be  collectible  from  the  several 
corporations  herein  enumerated  by  this  Commonwealth."  Myer, 
Supp.  480. 

Also  to  the  following  amendatory  act,  approved  March  2^ 
1870: 

"  An  act  to  amend  *  An  act  to  tax  railroads  and  other  corpora- 
tions, in  aid  of  the  sinking  fund,*  approved  20th  February, 

1864. 

"  Sec.  u  Be  it  enacted,  by  the  general  assembly  of  the  Com- 
monwealth of  Kentucky,  that  sections  six  and  seven  of  the  act 
to  which  this  is  an  amendment,  so  far  as  the  sam.e  applies  to 
foreign  express  companies  doing  business  in  this  State,  be,  and 

Wall.)  36,  98;  bk.  21,  L.  ed.  395,  415  :  U.  S.  v.  Anthony,  11  Blatchf.  C.  C. 
204;  U.  S.  V,  Petersburg  Judges  of  Election,  i  Hughes  C.  C.  511. 
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the  same  are  hereby,  amended  as  follows,  to  wit :  All  express 
and  transportation  and  fast>freight  line  companies  doing  busi- 
ness in  this  State  and  required  to  obtain  a  license  from  the 
auditor  of  public  accounts,  under  the  provisions  of  the  act  en- 
titled *  An  act  to  regulate  agencies  of  foreign  express  companies,* 
approved  on  the  2d  day  of  March,  i860,  shall,  on  renewing  their 
licenses  in  eath  year,  severally  pay,  as  a  tax  for  the  privilege  of 
doing  business  in  this  State,  the  annual  sum  of  five  hundred 
dollars  where  the  distance  over  which  the  lines  of  such  com- 
pany extend  in  this  State  is  one  hundred  miles  or  less,  and  the 
annual  sum  of  one  thousand  dollars  where  the  distance  over 
which  the  line  of  such  company  extends  in  this  State  is  more 
than  one  hundred  miles;  and  any  such  company  which  has 
taken  or  may  take  out  the  license  provided  for  in  said  act  of 
March  2,  i860,  and  shall  pay  the  annual  tax  provided  for  in  this 
act,  shall  not  be  required  by  the  county,  town,  city,  or  other 
corporation  or  local  jurisdiction  in  this  State,  to  take  out  or 
obtain  any  other  or  additional  license,  or  to  pay  any  other  or 
additional  tax  or  sum  of  money  for  the  right  or  privilege  of  con- 
ducting its  business  in  or  through  such  county,  town,  city,  cor- 
poration, or  other  local  jurisdiction:  provided,  nothing  con- 
tained in  this  act  shall  be  construed  as  exempting  said  companies 
from  the  ordinary  ad  valorem  tax  on  such  property,  real  or  per- 
sonal, that  they  may  own  or  possess. 

"  Sec.  2.  That  the  annual  report  of  the  statement  of  the  busi- 
ness of  such  express  companies,  required  by  the  said  sixth  sec- 
tion of  the  act  to  which  this  is  an  amendment,  be,  and  the  same 
is  hereby,  dispensed  with ;  and  instead  thereof  it  shall  be 
the  duty  of  some  one  of  the  representatives  of  such  company 
enumerated  in  said  section  to  report,  at  the  time  of  obtaining 
the  said  annual  license,  a  full  and  true  statement  of  the  routes 
and  distances  over  which  the  lines  of  such  company  extend  in 
this  State;  and  for  a  failure  of  such  company,  or  some  of  its 
authorized  agents,  to  make  such  annual  report,  and  to  pay  the 
annual  tax  required  by  this  act,  for  sixty  days  after  the  report 
and  payment  ought  to  be  made,  such  company,  in  its  corporate, 
joint-stock,  or  partnership  name,  shall  be  liable  to  a  fine  of  one 
thousand  dollars,  in  addition  to  the  tax  herein  imposed,  to  be 
recovered,  enforced,  and  collected  as  required  in  the  seventh 
section  of  the  act  to  which  this  is  an  amendment. 

"  Sec.  3.  That  all  laws  and  parts  of  laws  coming  in  conflict 
with  this  act  be,  and  the  same  are  hereby,  repealed ;  and  this 
act  shall  take  effect  from  and  after  its  passage."    i  Acts  1869-70, 

P-33- 

By  an  act  approved    February   12,   1866,  entitled   "An   act 

amending  the  law  regulating  the  fees  to  be  paid  by  foreign  in- 
surance and  express  companies,'*  it  was  provided  that  the  audi- 
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tor  should  receive  "  for  each  original  or  renewal  license,  with 
certified  copy  of  statement,  $5  ;  which  fees  shall  be  paid  by  the 
agent  or  agents,  or  companies,  before  acting  under  the  license." 
Myer,  Supp.  719.  The  sixth  section  of  article  4  of  the  present 
revenue  law  only  substantially  re-enacts  the  provisions  of  the 
act,  supra^  of  March  2,  1870,  as  to  the  tax  to  be  paid  by  express 
companies,  the  only  difference  being  that  it  applies  to  all  express 
companies,  and  is  not  confined  to  foreign  ones.  It  is  true  it  is 
therein  called  **  a  license  tax ;"  but  it  is  for  revenue,  and  was 
doubtless  so  termed  to  distinguish  it  from  the  ad  valorem  tax 
imposed  by  the  act  of  February  20,  1864,  upon  the  profits  of 
the  business. 

The  above  are  all  the  legislative  provisions  which,  in  our 
opinion,  have  any  bearing  upon  the  question  of  either  the  repeal 
or  the  proper  construction  of  the  act  of  March  2,  i860.  It  is 
clear  to  our  minds  that  they  point  to  two  distinct  lines  of  legis- 
6ane-€oM-  lation,  one  looking  to  the  protection  of  the  public  in 
ftraetionof  transaction  of  business  with  foreign  express  compan- 
Mti  NfairiBff  ies,  and  the  other  to  the  collection  of  the  revenue 
***■*'  from  companies    engaged   in    this  business.     Two 

objects  were  in  view,— one  was  "to  regulate  agencies,'*  and  the 
other  "  to  tax"  for  revenue.  The  titles  of  the  acts  so  indicate. 
The  license  act  of  March  2,  i860,  was  not  expressly  repealed  by 
the  taxing  act  of  February  20,  1864,  and  statutory  repeals  by 
implication  are  not  favored.  One  act  will  not  be  regarded  as 
repealing  another  by  construction,  unless  their  provisions  are 
irreconcilable,  or  there  is  good  reason  to  conclude  that  the  legis- 
lature so  intended.  Keeping  in  view  the  evident  purpose  of 
each  of  these  two  acts,  we  fail  to  see  either  any  such  conflict,  or 
•any  such  legislative  purpose.  Nor,  in  our  opinion,  is  the  theory 
that  the  act  of  March  2,  i860,  was  repealed  by  that  of  February 
20,  1864,  supported  by  the  act  of  March  2,  1870.  Upon  the 
contrary,  it  shows  that  it  was  then  recognized  as  being  in  force. 
In  amending  the  law  as  to  the  tax  which  express  companies 
were  to  pay,  it  expressly,  but  incidentally,  speaks  of  foreign 
express  companies  being  "  required  to  obtain  a  license  from  the 
auditor  of  public  accounts,  under  the  provisions  of  the  act  en- 
titled *  An  act  to  regulate  agencies  of  foreign  express  companies,' 
approved  on  the  second  day  of  March,  i860."  This  legislative 
recognition  was  over  six  years  after  the  passage  of  the  act  which 
it  is  claimed  repealed  the  one  of  i860;  and  the  act  of  February, 
1866,  raising  the  license  fee,  was  enacted  two  years  after  the 
passage  of  the  so-called  repealing  act.  The  two  acts  of  i860 
and  1864  relate  to  entirely  different  subjects, — the  latter  alto- 
gether to  revenue ;  while  the  purpose  of  the  former  is  to  protect 
the  public  against  dealing  with  irresponsible  companies,  and  to 
definitely  point  out,  beyond  dispute,  the  agent  of  the  company 
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at  any  place  where  it  may  do  business.  That  of  i860  in  no  way 
relates  to  revenue,  and  the  money  required  to  be  paid  for  the 
license  is  not  exacted  as  a  tax  for  the  government,  but  merely 
as  compensation  to  a  State  officer  for  the* duties  he  is  required 
to  perform  under  the  law.  The  policy  of  thus  paying  him  is,  to 
say  the  least,  questionable  ;  but  this  is  not  for  o,ur  consideration. 
It  is  a  fact  of  which  we  must  take  notice  that  the .  State  policy 
in  this  respect  has  not  been  a  fixed  one.  In  some  instances  an 
officer  receives  a  certain  salary,  and  nothing  more ;  in  others,  a 
certain  sum,  and,  by  way  of  making  it  adequate,  also  certain  fees 
to  be  paid  to  him  by  those  for  whom  the  services  are  performed. 
The  latter  policy  has  been  pursued  as  to  the  auditor,  whose 
manifold  duties  are  not  only  important,  but  quite  onerous.  It 
is  within  the  power  of  thq  legislature  nof  only  to  thus  tax  for 
revenue,  but  to  thus  provide  compensation  for  the  performance 
of  the  necessary  services.  It  is  done  in  New  York,  Ohio, 
Illinois,  Mississippi,  and  other  States.  It  is  urged,  however, 
that,  by  the,  imposition  of  this  license  fee  upon  from  250  to  300 
express  agents,  the  auditor  receives  a  considerable  sum,  while 
the  State  gets  nothing.  If  the  purpose  was  to  raise  revenue, 
this  fact  would  of  course  be  entitled  to  great  consideration , 
but,  as  we  have  already  seen,  this  is  not  the  object.  Upon  the 
other  hand,  however,  it  would  be  equally  as  improbable  that  the 
legislature  intended  that  the  auditor  should  perform  the  respon- 
sible duties  required  by  the  act  of  March  2,  i860,  for  the  sum  of 
$2.50  or  $5,  as  now  provided,  by  the  issuance  of  one  license  to 
the  company.  His  duties  under  the  law  are  quite  important. 
He  not  only  issues  the  license,  but  he  is  required  to  investigate 
and  know  the  pecuniary  condition  of  the  company.  He  must 
not  only  examine  critically  its  statement  of  its  capital,  its  assets 
and  liabilities,  and  everything  affecting  its  pecuniary  condition, 
but  s^lso  the  evidence  furnished  in  support  of  same ;  and  he  can 
issue  the  licenses  only  when,  in  his  opinion,  the  company  have 
conformed  to  the  standard  provided  by  the  law.  Moreover,  it 
is  his  duty  to  watch  the  condition  of  the  company.  If  at  any 
time,  through  misfortune  or  otherwise,  its  pecuniary  condition 
falls  below  the  statutory  standard,  he  is  required  to  revoke  the 
licenses  that  have  been  issued  to  its  agents.  Beyond  doubt,  all 
these  requirements  are  for  the  benefit  of  the  persons  and  public 
dealing  with  the  company,  and  not  for  revenue.  The  agent  is 
required  to  have  his  license  recorded  in  the  county  where  he  is 
located.  This  enables  the  public  to  know  definitely  with  whom 
to  deal  in  transacting  business  with  the  company,  and  the  grant- 
ing of  the  license  is  a  guaranty  of  its  solvency  by  the  State.  A 
statute  should,  however,  be  construed  according  to  its  equity ; 
and,  while  it  is  the  province  of  the  legislature  to  fix  the  com- 
pensation of  an  officer  of  the  State,  yet  we  may  look  to  it  in  ar- 
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riving  at  their  meaning,  if  it  be  in  doubt.  In  view,  however,  of 
the  duties  imposed  by  the  law  in  question  upon  the  auditor,  we 
cannot  presume,  from  the  compensation  allowed  for  a  license  to 
each  agent  of  the  company,  that  the  legislature  in  fact  intended 
that  but  one  license  should  issue,  and  that  to  the  company. 
Such  a  construction  would  be  at  war,  not  only  with  the  purpose 
of  the  legislation,  but  the  very  words  of  the  statute.  If  Ian- 
guage  can  mean  anything,  the  act  of  i860  certainly  requires  each 
agent  to  have  a  license.  It  repeatedly  says  so.  The  only 
ground  upon  which  a  different  construction  can  be  based  is  that 
the  act  of  March  2,  1870,  in  referring  to  that  of  i860,  speaks  of 
the  company  obtaining  "  a  license."  The  word,  however,  is  used 
in  the  singular  number  in  the  act  of  i860;  and  this  language 
was  doubtless  employed  in  the  law  of  1870,  relating  to  and 
amendatory  of  that  taxing  the  companies,  because  the  ninth 
section  of  the  law  of  i860  provides  that  the  fee  for  issuing  the 
license  shall  be  paid  by  the  "agent  or  company."  It  was  reason- 
able to  suppose  that  the  company  would  furnish  its  agents  their 
licenses.  The  construction  now  asked  of  the  act  of  i860  has 
never  been  put  upon  it,  although  it  has  now  been  in  force  for 
over  a  quarter  of  a  century.  Neither  the  executive  branch  of 
the  government,  nor  those  affected  by  it,  have  ever  so  construed 
it.  This  contemporaneous  construction — this  communis  opinio— 
is  entitled  to  weight,  and  should  not  be  departed  from  unless 
clearly  required  by  the  law.  Such  a  long-continued  practice 
ripens  into  an  authoritative  construction  of  a  statute,  especially 
when  the  legislature  sits  by  without  dictating  a  change.  More- 
over, it  must  not  be  forgotten  that  this  has  continued  for  over 
20  years  since  the  passage  of  the  act,  which  it  is  now  for  the 
first  time  claimed  repealed  the  law  that  authorized  it.  The 
agents  of  the  express  companies  have,  during  all  this  time,  con- 
tinued to  take  out  the  licenses,  and  without  complaint,  so  far  as 
this  record  shows,  and  certainly  without  complaint  in  court. 
The  view  above  indicated  is  supported  by  our  legislative  policy 
as  to  insurance  companies.  In  1856  the  legislature  fixed  the 
compensation  of  the  auditor  for  issuing  licenses  to  insurance 
agents  at  $2.50.  The  law  doing  so  is  identical  in  its  provisions 
with  that  of  1850  as  to  express  companies.  The  services  re- 
quired of  him  in  each  case  were  the  same.  There  is  a  parallel 
in  the  legislation.  He  continued  to  be  thus  paid,  save  that  in 
1870  the  fee  was  raised  to  five  dollars,  until  1880,  when  this 
compensation  was  taken  from  him,  and  turned  into  the  treasury ; 
but,  in  lieu  thereof  for  these  services  as  to  insufance  companies, 
he  was  allowed  a  fixed  salary  of  $900.  During  all  this  time^ 
too,  the  insurance  companies  were  taxed  upon  their  business. 
The  act  of  i860  relates  only  to  the  regulation  of  the  agencies  of 
foreign  express  companies.     That  of  1864,  however,  imposes  a 
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6  per  cent  tax,  and  relates  to  all  express  companies.  The 
amendment  of  1870  to  the  last-named  act  only  changed  the 
basis  of  taxation  as  to  foreign  companies  from  this  per  cent  to  a 
specific  sum.  The  statements  which  had  to  be  furnished  to  the 
auditor  under  the  acts  of  i860  and  1864  were  different.  One 
was  required  to  enable  him  to  determine  whether  the  foreign' 
company  should  be  permitted  to  do  business  in  the  State,  while 
the  other  was  for  the  purpose  of  fixing  the  company's  tax.  The 
two  acts  looked  to  different  ends,  and  were  evidently  intended 
by  the  legislature  to  subserve  different  purposes.  Every  reason 
requiring  the  passage  of  the  law  of  i860  existed  in  1864,  when 
it  is  claimed  that  it  was  repealed.  The  same  public  policy  which 
prompted  its  enactment  in  i860  required  its  continuance  in  1864, 
No  reason  appears  why  it  should  then  have  been  repealed,  and 
the  judgment  is  affirmed. 

■ 

Corporations— Pertonalltyt — Private  corporations  are  legal  persons  and 
as  such,  as  a  general  rule,  come  within  the  statutory  term  "  persons"  in 
civil  proceedings,  where  it  is  not  otherwise  expressly  declared  (See  South 
Western  R.  Gd.  v,  Paulk,  24  Ga.  356;  Northern  Mo.  R.  Co.  2/.  Akers,  4 
Kan.  453.  See  also  Baltimore  &  Ohio  R.  Co.  v,  Gallahnes  Adm'r,  12 
Gratt.  (Va.)  655),  and  as  such  are  entitled  to  the  rights  and  remedies  con- 
ferred upon  "  p)ersons'*  generally  by  the  statute,  in  those  cases  where  they 
come  within  the  equities  of  such  statute.  See  Mineral  Paint  R.  Co.  v. 
Keep,  22  111.  9;  Boyd  v.  Craydon  R.  Co.,  4  Bing.  (N.  C.)  669;  La  Forge 
V.  Exchange  Ins.  Co.,  23  N.  Y.  352  ;  Alcott  v.  Tioga  R.  Co..  20  N.  Y.  210; 
Fields.  New  York  Cent.  R.  Co.,  29  Barb.  (N.  Y.)  176;  Wright  v,  New- 
York  Cent.  R.Co.,  28  Barb.  (N.  Y.)  80 ;  Mott  v.  Hicks,  i  Cow.  (N.  Y.)  513  ; 
State  of  Indiana  z/.  Woran,  6  Hill  (N.  Y.),  33  ;  McQueen  v,  Middletown 
Manuf.  R.  Co..  16  Johns.  (N.  Y.)  5;  Lehigh  Bridge  v.  Lehigh  Coal  Co.,4 
Rawle  (Pa.),  9;  State  v,  Nashville  University,  4  Humph.  (Tenn.)  157; 
Cortes  V.  Kent  Waters  Co..  7  Barn  &  Cress.  314. 

Same — Residence  and  Citizenship! — A  corporation  is  said  to  reside 
within  the  jurisdictional  territory  of  its  creation,  and  cannot  remove  to  or 
do  business  within  another  sovereignty,  or  claim  any  privileges  there  ex- 
cept by  comity  of  such  other  sovereignty,  or  by  actual  permission  express 
or  implied.  Bank  o(  Augusta  z'.  Earle.  13  Pet.  586  ;  Paul  v,  the  Common- 
wealth of  Virginia,  8  Wall.  168 ;  s.  c,  i  With.  Am.  Corp.  Cases,  19;  Liver- 
pool Ins.  Co.  V.  The  Commonwealth  of  Mass.,  10  Wall.  $66 ;  s.  c,  i  With. 
Am.  Corp.  Cases,  60;  Hatch  z/.  Chi..  Rock  Island  &  Pacif.  R.  Co.,  6  Blatchf. 
C.  C.  105  ;  s.  c,  I  With.  Am.  Corp.  Cases,  80 ;  Pomeroy  v.  New  York  & 
New  Haven  R.  Co..  4  Blatchf.  C  C. ;  120;  Ohio  &  Miss.  R.  Co.  v, 
Wheeler,  i  Black.  296;  Chicago  &  North  Western  R.  Co.  v,  Whitton,  13 
Wall.  270;  s.  c,  4  Am.  Ry.  Rep.  462  ;  Christian  Union  v.  Yount,  loi  U.  S. 
352;  County  of  Alleghany z/.  Cleveland  &  Pittsburgh  R.  Co.,  51  Pa.  St.  28; 
Baltimore  &  Ohio  R.  Co.  z/.  Glenn.  28  Md.  287  ;  Aspinwall  v,  Ohio  & 
Miss.  R.  Co.,  20  Ind.  492 ;  Baltimore  &  Ohio  R.  Co.  v.  Cary,  28  Ohio  St. 
208;  S.C.,  14  Am.  Ry.  Rep.  97  (and  so  as  to Jointstock  companies  in  New- 
York  :  Fargo  V.  Louisville,  N.  &  C.  R.  Co.,  6  Fed.  Rep.  787;  s.  c,  i 
Am.  &  Eng.  R.  R.  Cas.  618;  O'Brien  z/.  Wetherell.  14  Kan.  616.  Sec, 
post,  Connor  v,  Vicksburg  &  M.  R.  Co. 

Same— In  Federal  Courts. — For  the  purposes  of  jurisdiction  in  the 
United  States  Courts  a  corporation  is  regarded  as  a  citizen  of  the  state  or 
nation  under  whose  laws  it  was  created,  a  recent  writer  has  said  i^sce  Holt 
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on  Concurrent  Jurisdiction,  §  90),  that  "The  supreme  court  upon  this 
subject  has  established  a  local  fiction.  At  first  it  was  held  that  a  corpora- 
tion is  analogous  to  a  partnership,  and  in  order  to  obtain  jurisdiction  it 
was  necessary  that  all  the  members  of  the  corporation  should  be  citizens 
of  the  state  which  created  it.*'  The  Commercial  R.  R.  Bank*  of  Vicksbui^ 
"v.  Slocomb,  39  U.  S.  (14  Pet.)  60;  bk.  10,  L.  ed.  354;  Bank  of  United 
States  V.  Deveauz,  9  U.  S.  (5  Cr.)  61  ;  bk.  3.  L.  ed.  38 ;  Hope  Ins.  Co.  of 
Providence  v,  Boardman,  9  U.  S.  (5  Cr.)  57 ;  bk.  3,  L.  ed.  36.  This  view 
long  since,  however,  became  nearly  impracticable,  and  the  supreme  court 
modified  it  by  establishing  a  fiction,  that  the  members  of  a  corporation  are 
presumed  bylaw  to  be  citizens  of  the  state  which  created  the  corporation. 
The  statement  of  the  rule  by  the  supreme  court  is,  that  a  suit  by  or  against 
a  corporation  in  its  corporate  name  may  be  presumed  to  be  a  suit  by  or 
against  citizens  of  the  state  which  created  the  corporate  body,  and  no 
averment  or  denial  to  the  contrary  is  admissible  for  the  purpose  of  with- 
drawing the  suit  from  the  jurisdiction  of  the  courts  of  the  United  States. 
Steamship  Co.  v.  Tugman.  106  U.  S.  (16  Otto)  118 ;  bk.  27,  L.  ed.  87 ;  Mul- 
ler  V.  Dows.  94.  U,  S.  (4  Otto)  444;  bk.  24,  L.  ed.  207,  Ohio  &  Miss.  R.  Co. 
V,  Wheeler,  66  U.  S.  (i  Black)  286 ;  bk.  17,  L.  ed.  130." 

Licensure  of  Express  Companies. — See  Memphis,  etc.,  R.  Co.  v,  Tennes- 
see, etc.,  R.  Co..  13  Am.  &  Eng.  R.  R.  Cas.  423. 


Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

V, 

United  States. 

(127  U,  S,  406.) 

Railroads — Contract  for  Carrying  IMail— Failure  to  Perform  Service— De- 
duction.— Section  5  of  the  act  of  1879  does  not  repeal  section  3962  of  the 
U.  S.  Rev.  Stats.,  which  gives  to  the  postmaster-goneral  authority  to  de- 
duct from  the  pay  of  contractors,  whether  they  be  private  persons  or  cor- 
porations, the  price  of  the  trip  in  all  cases  where  the  trip  is  not  made,  and 
not  to  exceed  three  times  the  price  of  the  trip,  where  if  the  failure  be 
caused  by  the  fault  of  the  contractor  or  carrier. 

Same--Conflicting  Statutes — Construction. — Where  there  are  two  acts 
or  provisions  of  law  relating  to  the  same  subject,  effect  is  to  be  given  to 
both  if  that  be  prescribed. 

Same — Repugnancy — Repeal. — If  two  acts  are  repugnant,  the  latter  will 
operate  as  a  repeal  to  the  former  to  the  extent  of  the  repugnancy ;  but  the 
second  act  will  not  operate  as  such  repeal  merely  because  it  may  repeat 
some  of  the  provisions  of  the  first  one,  and  omit  others  or  add  new  pro- 
visions. 

The  petitioner,  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  is 
a  corporation  formed  under  the  laws  of  Wisconsin,  and  owns 
and  operates  several  lines  of  railway  in  that  State,  and  in  the 
States  of  Illinois,  Iowa,  and  Minnesota,  and  in  the  Territory  of 
Dakota.  In  1879  ^^  entered  into  sundry  contracts  with  the  Post- 
office  Department  to  transport  the  mails  of  the  United  States 
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over  its  lines,  on  specially  designated  routes,  at  rates  fixed  under 
the  acts  of  Congress  of  March  3,  1873,  June  12,  1876,  and  June 
17,  1878.  The  petitioner  alleges  that  it  transported  the  mails 
upon  all  the  routes  designated  in  accordance  with  the  contracts, 
except  when  prevented  by  the  elements  or  other  unavoidable 
disasters;  that  between  the  autumn  of  1880  and  the  spring  of 
1883,  owing  to  snow-blockades,  floods,  and  other  unavoidable 
causes,  which  it  was  impossible  for  the  petitioner  to  provide 
against,  it  was  prevented  at  various  times  from  running  its  trains 
of  cars  over  the  routes,  and  consequently  the  marls  were  delayed 
and  accumulated  until  the  cars  could  be  got  through ;  but  the 
petitioner  did  finally  carry  all  the  mails  over  the  routes,  and  as 
frequently  as  it  was  possible ;  that  the  Post-office  Department 
deducted  from  the  pay  of  the  petitioner  at  divers  times,  during 
the  period  mentioned,  a  large  sum  of  money,  claiming  a  right  to 
do  so  because  of  the  failure  of  the  petitioner  to  transport  the 
mails  upon  the  ordinary  schedule  time  for  the  departure  and 
arrival  of  the  mails,  notwithstanding  the  failures  were  owing  to 
no  want  of  diligence  or  qire  in  the  petitioner,  but  were  owing 
wholly  to  the  caus.es  mentioned  ;  and  that  such  deductions 
amounted  to  $31,251.86,  which  sum  the  petitioner  alleges  is  un- 
justly and  unlawfully  held  from  it,  and  therefore  asks  judgment 
for  the  amount.  A  demurrer  to  this  petition,  that  it  did  not 
allege  facts  sufficient  to  constitute  a  cause  of  action,  was  inter- 
posed by  the  United  States  and  sustained  by  the  court.  Judg- 
ment was  accordingly  entered  dismissing  the  petition,  and  the 
petitioner  appealed  to  this  court. 

J,  J.  Farnsworth  for  appellant. 

Assistant  Attorney-general  Howard  for  appellee.  Attorney- 
general  was  also  on  the  brief. 

Field,  J. — ^The  deductions  from  the  compensation  claimed 
by  the  railway  company  for  its  failure  to  make  the  trips  required, 
that  is,  to  render  the  service  stipulated,  of  which  it 
complains,  were  made  by  the  postmaster-general  un-  rtiJ«t«?"* 
der  §  3962  of  the  Revised  Statutes,  which  is  as  fol- 
lows : 

"  The  postmaster-general  may  make  deductions  from  the  pay 
of  contractors,  for  failures  to  perform  service  according  to  con- 
tract, and  impose  fines  upon  them  for  other  delinquencies.  He 
may  deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is 
not  performed  ;  and  not  exceeding  three  times  the  price  if  the 
failure  be  occasioned  by  the  fault  of  the  contractor  or  carrier." 
This  section  in  terms  applies  to  all  contractors,  and,  standing 
alone,  there  would  not  be  any  serious  contention  against  the 
authority  of  the  postmaster-general  to  make  the  deductions 
complained  of.  It  is  not  pretended  that  the  amounts  exceeded 
those   mentioned  in  this  section.     It  is,  however,  insisted  that 
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the  section,  so  far  as  applicable  to  railroad  companies,  was  re- 
pealed by  §  S  of  the  act  of  March  3,  1879,  niaking  appropria- 
tions for  the  service  of  the  Post-office  Department  for  the  fiscal 
year  ending  June  .30,  1880,  which  provides: 

"  Sec.  5.  That  the  postmaster-general  shall  deduct  from  the 
pay  of  the  railroad  companies,  for  every  feiilure  to  deliver  a 
mail  within  its  schedule  time,  not  less  than  one  half  of  the  price 
of  the  trip,  and  where  the  trip  is  not  performed,  not  less  than 
the  price  of  one  trip,  and  not  exceeding,  in  either  case,  the  price 
of  three  trips  :  Provided,  however,  That  if  the  failure  is  caused 
by  a  connecting  road,  then  onfy  the  connecting  road  shall  be 
fined.  And  where  such  failure  is  caused  by  unavoidable  casualty, 
the  postmaster-general,  in  his  discretion,  may  remit  the  fine. 
And  he  may  make  deductions  and  impose  fines  for  other  de- 
linquencies."    20  Stat.  c.  180,  355,  358. 

This  latter  section  was  repealed  on  the  nth  of  June,  1880, 
(21  Stat.  c.  206,  177,  178);  and  §  12  of  the  Revised  Statutes  pro- 
vides that  the  repeal  of  a  repealing  statute  shall  not  revive  the 
original  act.  It  is,  therefore,  contended  that  there  was  no 
statute  in  force  which  authorized  the  deductions  at  the  time 
they  were  made  between  the  autumn  of  1880  and  the  spring  of 
1883,  during  which  period  the  alleged  failures  in  the  mail  trans- 
portation occurred. 

There  is  a  brief  and  conclusive  answer  to  this  contention. 
Section  3962  of  the  Revised  Statutes  is  not  repealed  by  §  5  of 

Dedattion  ^^^  ^^^  ^^  ^^79*  Section  3962  authorizes  a  deduc- 
properiy  made  tion  from  the  pay  of  contractors,  whether  they  be 
-^Bepotrnant  natural  persons  or  corporations,  the  price  of  the  trip 
in  all  cases  were  the  trip  is  not  performed,  and  not 
exceeding  three  times  the  price  if  the  failure  be  caused  by  the 
fault  of  the  contractor  or  carrier.  Section  5  of  the  act  of  1879 
applies  only  to  railroad  companies,  and  has  special  reference  to 
failures  of  delivery  within  schedule  time,  and  makes  a  difference 
between  them  and  failures  to  make  the  trips,  leaving  the  pro- 
vision for  the  latter  substantially  as  it  is  in  the  Revised  Statutes. 
When  there  are  two  acts  or  provisions  of  law  relating  to  the 
same  subject,  effect  is  to  be  given  to  both,  if  that  be  practicable. 
If  the  two  are  repugnant,  the  latter  will  operate  as  a  repeal  of 
the  former  to  the  extent  of  the  repugnancy.  But  the  second 
act  will  not  operate  as  such  repeal  merely  because  it  may  repeal 
some  of  the  provisions  of  the  first  one,  and  omit  others,  or  add 
new  provisions.  In  such  cases  the  later  act  will  operate  as  a 
repeal  only  where  it  plainly  appears  that  it  was  intended  as  a 
substitute  for  the  first  act.  As  Mr.  Justice  Story  says,  it  "may 
be  merely  affirmative,  or  cumulative,  or  auxiliary."  Wood  v. 
United  States,  16  Pet.  342,  363. 
The  most  that  can  be  said  of  §  5  of  the  act  of  1879,  construed 
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with  reference  to  §  3962  of  the  Revised  Statutes,  is  that  it 
makes  an  exception  to  the  provisions  of  that  section,  so  far  as 
railway  companies  are  concerned.  Its  repeal,  therefore,  leaves 
the  original  section  in  full  force.  The  repeal  was  before  the 
failures  occurred  for  which  the  deductions  complained  of  were 
made. 

Judgment  affirmed. 

Carriage  of  United  States  IMail. — See  Jacksonville,  etc.,  R.  Co.  z/.  United 
States,  28  Am.  &  Eng.  R.  R.  Cas.  82 ;  Union  Pac.  R.  Co.  v*  United  States, 
25  lb.  396,  note,  402 ;  notes,  26  lb.  646,  357 ;  Railroad  Co.  v.  United 
States,  6  lb.  592 ;  Chicago,  etc.,  R.  Co.  v.  United  States,  9  lb.  48 ;  Union 
Pac.  R.  Co.  V.  United  States,  9  lb.  51  ;  Chicago,  etc.,  R.  Co.  v.  United 
States,  10  lb.  616;  Chicago,  etc.,  R.  Co.  z/.  United  States,  10  lb.  621. 


Georgia  Railroad  and  Banking  Co. 

Smith, 

(128  U,  S.  174.) 

Railroads—Regulating  Charges — Constitutional  Law. — The  legislature  of 
a  state  has  power  to  prescribe  the  charges  of  a  railroad  company  for  the 
carriage  of  passengers  and  merchandise  within  its  limits,  in  the  absence  of 
any  provision  in  the  charter  of  the  company  constituting  a  contract  vesting 
in  it  authority  over  those  matters  subject  to  the  limitation,  that  the  car- 
riage is  not  required  without  reward,  or  upon  conditions  amounting  to  the 
taking  of  property  for  public  use,  without  just  compensation,  and  that 
what  is  done  does  not  amount  to  a  regulation  of  foi'eign  or  interstate 
commerce. 

Samd — ^Pubiic  Use — Legislative  Control. — When  an  interest  or  property 
is  affected  with  a  public  use.  the  business  in  which  it  is  used  is  subject  to 
public  control,  for  the  security  of  passengers  and  freight  against  accident, 
and  for  the  convenience  of  the  public,  and  to  prevent  accident  by  unrea- 
sonable charges,  and  favoritism  by  unjust  discrimination. 

Same— Charter— Contract.— Section  12  of  Georgia  Act  of  Dec.  18,  1885, 
chartering  the  Georgia  Railroad  and  Banking  Co..  and  giving  to  it  the 
exclusive  right  of  transportation  of  persons  and  property  over  its  railroad, 
so  long  as  it  shall  see  nt  to  exercise  that  right,  and  the  charges  of  trans- 
portation and  convenience  did  not  exceed  a  certain  specified  rate,  is  not 
a  contract  between  the  state  and  the  railroad  company  that  the  latter 
might  charge  whatever  it  choose  within  the  prescribed  limits,  and  the  com- 
pany is  subject  to  the  provisions  of  a  subsequent  legislation  providing  for 
a  commission  to  regulate  railroad  tariffs. 

Same — Proviso  in  Statute — Construction. — The  general  purpose  of  a  pro- 
viso is  to  exceed  the  clause  covered  bv  it  from  the  general  presumption  of 
the  statute  or  from  some  provision*  01  it,  or  to  disqualify  the  operation  of 
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the  statute  in  some  particular;  but  it  is  frequently  used  as  a  conjunction 
to  attach  an  independent  sentence  or  paragraph  to  the  body  of  the  act. 

Same — Private  Corporations — Obligation  of  Contract. — A  railroad  cor- 
p)oration  is  a  private  corporation,  though  its  uses  are  public  and  a  contract 
embodied  in  terms  in  the  provision  of  its  charter,  or  necessarily  implied 
by  them,  is  within  the  constitutional  clause  prohibiting  legislation  impair- 
ing the  obligation  of  contracts. 

Same — Legislative  Control — When  Exempt.— In  order  to  exempt  a  rail- 
road corporation  from  legislative  control,  the  exemption  must  appear  by 
such  clear  and  unmistakable  language,  that  it  cannot  reasonably  be  con- 
strued  constitutional  with  the  reservation  of  the  power  with  the  state. 

In  Error  to  the  Supreme  Court  of  Georgia. 

By  an  act  of  the  legislature  of  Georgia,  passed  December  21^ 
1833,  the  plaintiff  in  error  was  incorporated  under  the  name  of 
the  Georgia  R.  Co.,  and  empowered  to  construct  a  "  rail  or 
turnpike  road  from  the  city  of  Augusta,"  with  branches  extend- 
ing to  certain  towns  in  the  State,  and  to  be  carried  beyond 
those  places  at  the^  discretion  of  the  company.  Laws  of 
Georgia,  1833,  256. 

By  an  act  of  the  legislature,  passed  December  18,  1835,  certain 
amendments  to  the  charter  were  made,  and  among  others  one 
changing  its  corporate  name  to  **The  Georgia  Railroad  and 
Banking  Company,**  its  present  designation. 

The  twelfth  section  of  the  charter,  among  other  things,  de- 
clared that  "  The  said  Georgia  Railroad  Company  shall,  at  all 
times,  have  the  exclusive  right  of  transportation  or  conveyance 
of  persons,  merchandise,  and  produce,  over  the  railroad  and  rail- 
roads to  be  by  them  constructed,  while  they  see  fit  to  exercise 
the  exclusive  right :  provided  that  the  charge  of  transportation 
or  conveyance  shall  not  exceed  fifty  cents  per  hundred  pounds 
on  heavy  articles,  and  ten  cents  per  cubic  foot  on  articles  of 
measurement,  for  every  one  hundred  miles ;  and  five  cents  per 
mile  for  every  passenger :  provided  always  that  the  said  com- 
pany may,  when  they  see  fit,  rent  or  farm  out  all  or  any  part  of 
their  exclusive  right  of  transportation  or  conveyance  of  persons,, 
on  the  railroad  or  railroads,  with  the  privilege  to  any  individual 
or  individuals,  or  other  company,  and  for  such  term  as  may  be 
agreed  upon,  subject  to  the  rates  above  mentioned.  And  the 
said  company,  in  the  exercise  of  their  right  of  carriage  or  trans- 
portation of  persons  or  property,  or  the  persons  so  taking  from 
the  company  the  right  of  transportation  or  conveyance,  shall^ 
so  far  as  they  act  on  the  same,  be  regarded  as  common  carriers.** 
In  pursuance  pf  the  authority  conferred  by  this  section  the  com- 
pany, by  a  deed  bearing  date  on  the  7th  of  May,  188 1,  leased  to 
one  William  M.  Wadley,  for  the  term  of  ninety-nine  years,  "  all 
its  privileges,  general  and  exclusive,*'  of  transporting  persons  and 
property  over  the  lines  of  railroad  owned  and  controlled  by  it, 
to  the  full  extent  that  it  then  enjoyed,  or  was  entitled  to  enjoy,. 
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or  might  thereafter  acquire,  subject  to  the  obligations  and 
duties  imposed  by  its  charter.  With  these  privileges  the  com- 
pany also  leased  to  Wadley,  for  the  same  term,  all  its  railroads 
and  their  branches,  "  together  with  its  rights  of  way,  road-beds, 
depots,  stations,  warehouses,  elevators,  workshops,  Wells,  cis- 
terns, water  tanks,  and  other  appurtenances."  The  lessee  on 
his  part  covenanted  to  pay  the  company,  as  a  consideration  for 
the  lease,  the  sum  of  $600,000  annually,  for  the  full  term  of 
ninety-nine  years,  in  two  semi-annual  payments;  also  to  pay  the 
taxes  on  the  property  and  franchises  ;  to  return  the  property  on 
the  termination  of  the  lease  in  as  good  condition  as  it  was  at  its 
date  ;  to  keep  the  railroad  and  its  appurtenances  and  the  means 
of  transportation  in  first-class  condition,  and  to  indemnify  the 
company  against  any  damages,  losses,  or  liabilities  in  the  opera- 
tion of  the  roads.  This  lessee  has  since  died,  and  in  the  present 
case  his  interests  were  maintained  in  the  court  below  by  his 
executor. 

On  the  14th  of  October,  1879,  ^^e  legislature  of  Georgia  passed 
an  act  entitled  "An  act  to  provide  for  the  regulation  of  railroad 
freight  and  passenger  tariffs  in  this  State ;  to  prevent  unjust  dis- 
crimination and  extortion  in  the  rates  charged  for  transporta- 
tion of  passengers,  and  freights,  and  to  prohibit  railroad  com- 
panies, corporations,  and  lessees  in  this  State  from  charging 
other  than  just  and  reasonable  rates,  and  to  punish  the  same, 
and  prescribe  a  mode  of  procedure  and  rules  of  evidence  in  re- 
lation thereto ;  and  to  appoint  commissioners,  and  to  prescribe 
their  powers  and  duties  in  relation  to  the  same."  Laws  of 
Georgia,  1879,  ^^S* 

In  pursuance  of  this  act  a  board  was  constituted,  designated 
the  Railroad  Commission,  composed  of  three  members,  origi- 
nally consisting  of  James  M.  Smith,  Campbell  Wallace,  and 
Samuel  Barnett ;  but  to  the  place  of  Samuel  Barnett  the  defend- 
ant, Leander  N.  Trammell,  has  succeded.  This  commission  has 
prescribed  rates  for  the  transportation  of  freight  and  persons 
by  railroad  companies  in  the  State,  which  are  less  than  the  max- 
imum of  rates  authorized  by  the  12th  section  of  the  charter 
of  the  company.  The  act  imposes  a  penalty  of  not  less  than 
five  thousand  dollars  for  every  violation  of  the  rules  and  regula- 
tions thus  prescribed.  The  company  and  the  executor  of  the 
lessee  accordingly  filed  their  bill,  in  the  case  before  us,  in  the 
superior  court  of  Fulton  county,  Georgia,  against  the  railroad 
commissioners  and  the  attorney-general  of  the  State,  contending, 
among  other  things,  that  the  charter  of  the  company  is  a  con- 
tract between  it  and  the  State  of  Georgia,  and  that  by  it  the 
company  has  the  right  to  charge  any  rates  for  freight  and  pas- 
sengers, not  exceeding  those  limited  in  the  12th  section  of  its 
charter,  and  that  the  act  of  October  14,  1879  ^s  in  conflict  with 
85  A.  &E.  R  R.  Ca8.--88 
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the  clause  of  the  Constitution  of  the  United  States  which  pro- 
hibits a  State  from  passing  any  act  impairing  the  obligation  of  a 
contract.  They  pray  in  their  bill  that  the  act  may  be  declared 
null  and  void,  and  inoperative  against  them,  and  that  the  com- 
mission may  be  enjoined  from  prescribing  rates  of  fare  and 
freight  over  the  railroad  of  the  company  and  its  branches,  or  in 
any  manner  enforcing  the  provisions  of  the  act  against  them. 
To  this  bill  the  defendants  demurred,  on  the  ground  that  it  dis- 
closed no  case  entitling  the  complainants  to  relief  in  equity,  and 
that  they  had  an  adequate  and  complete  remedy  at  law.  The 
court  sustained  the  demurrer  and  dismissed  the  bill.  On  being 
taken  to  the  supreme  court  of  the  State  the  decree  was  af- 
firmed ;  and  to  review  it  the  case  is  brought  to  this  court  by  the 
railroad  company. 

Edward  Baxter  for  plaintiff  in  error.  Jdseph  B.  Gumming 
filed  a  brief  for  the  same. 

Clifford  Anderson  for  defendants  in  error. 

Field,  J. — As  appears  from  the  statement  of  the  case,  the 
contention  in  the  court  below  of  the  company,  the 
ueeompMrf  plaintiff  in  error  here,  so  far  as  it  embraced  any 
federal  question,  was  that  the  I2th  section  of  its 
charter  constituted  a  grant  of  a  right  to  charge  the  rates  therein 
named ;  that  it  built  its  road  and  established  its  business  with 
this  grant  as  a  part  of  its  charter ;  and  that  such  a  grant  is  a 
contract  between  it  and  the  State  of  Georgia,  the  obligation  of 
which  cannot  be  impaired  by  its  legislation ;  and  this  conten- 
tion is  renewed  in  this  court. 

The  constitution  of  Georgia,  adopted  in  December,  1877, 
vested  in  the  general  assembly  of  the  State,  the  designation 
given  to  its  legislature,  the  power  to  regulate  "  rail- 
Comiuutiomai  ^oad  freights  and  passenger  tariffs,"  so  as  to  prevent 
pmMoBft!*'^  unjust  discriminations  and  require  reasonable  and 
just  rates ;  and  made  it  the  duty  of  that  body  to  pass 
laws  from  time  to  time  to  accomplish  this  end,  and  to  prohibit, 
by  adequate  penalties,  the  charging  of  other  than  such  rates. 
Art.  IV,  §  2,  Appendix  to  Code  of  Georgia,  1882. 

Pursuant  to  this  provision  of  the  constitution,  the  act  of 
October  14,  1879,  was  passed,  providing  for  the  appointment  of 
three  railroad  commissioners,  and  authorizing  them  to  prescribe 
the  rates  of  fare  which  railroad  companies  might  charge  for  the 
carriage  of  persons  and  merchandise  within  the  limits  of  the 
State.  The  act  does  not  extend  to  interstate  railroad  transpor- 
tation.    Laws  of  Georgia,  1878-g,  125. 

After  authorizing  the  appointment  of  the  three  commissioners 
by  the  governor,  the  act  declares  that  any  railroad  company  do- 
ing business  in  the  State,  after  •  its  passage,  which  shall  charge 
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or  receive  more  than  a  fair  and  reasonable  toll  or  compensation 
for  the  transportation  of  passengers  or  freight  of  any  descrip- 
tion, or  for  the  use  or  transportation  of  any  railroad  car  upon 
its  track  or  branches,  or  upon  any  railroad  which  it  has  the  right 
to  use,  shall  be  deemed  guilty  of  extortion,  and  upon  convic- 
tion thereof  shall  be  subject  to  certain  penalties  prescribed. 

The  commissioners  appointed  are  required  to  make  reason- 
able and  just  rates  of  freight  and  passenger  tariffs  to  be  observed 
by  all  railroad  companies  doing  business  in  the  State  on  their 
roads,  and  to  provide  for  each  of  the  companies  a  schedule  of 
just  and  reasonable  rates  of  charges  for  the  transportation  of 
passengers  and  freight ;  and  the  act  declares  that  in  suits 
brought  against  any  of  the  companies,  involving  unjust  charges 
or  discriminations,  such  schedule  shall  be  taken  in  the  courts  of 
the  State  as  sufficient  evidence  that  the  rates  prescribed  are 
just  and  reasonable. 

The  commissioners  are  required  from  time  to  time,  and  as 
often  as  circumstances  may  call  for  it,  to  change  and  revise  the 
schedules,  and  penalties  are  prescribed  for  the  enforcement  of 
their  regulations. 

The  supreme  court  of  the  State  held,  on  an  application  for 
an  injunction  in  this  case,  that  this  delegation  of  authority  by 
the  legislature  to  the  commissioners,  to   prescribe 
what  shall  be  reasonable  and  just  rates  for  the  carriage  SjjJ*™*^^^ 
and  transportation  of  persons  and  property  over  rail-  eoart. 
roads  within  its  limits,  was  a  proper  exercise  of  its 
own  power  to  provide  protection  to  its  citizens  against  unjust 
rates  for  such  transportation  and  to  prevent  unjust  discrimina- 
tions ;  and  that  it  was  expected,  not  that  the  legislature  would 
itself  make  specific  regulations  as  to  what  should  in  each  case 
be  a  proper  charge,  but  that  it  would  simply  provide  the  means 
by  which  such  rates  should  be  ascertained  and  enforced. 

It  has  been  adjudged  by  this  court  in  numerous  instances 
that  the  legislature  of  a  State  has  the  power  to  prescribe  the 
charges  of  a  railroad  company  for  the  carriage  of 
persons  and  merchandise  within  its  limits,  in  the  ab-  Powerof  le^ii. 
sence  of  any  provision  in  the  charter  of  the  company  ute^itesT*^' 
constituting  a  contract  vesting  in  it  authority  over 
those  matters,  subject  to  the  limitation  that  the  carriage  is  not 
required  without  reward,  or  upon  conditions  amounting  to  the 
taking  of  property  for  public  use  without  just  compensation ; 
and  that  what  is  done  does  not  amount  to  a  regulation  of  foreign 
or  interstate  commerce.  Stone  v.  Farmers*  Loan  and  Trust  Co., 
1 16  U.  S.  307, 325,  331  ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  577 ;  Dow 
V.  Beidelman,  125  U.  S.  680;  s.  c,  34  Am.  &  Eng.  R.  R.  Cas. 
322.  The  incorporation  of  the  company,  by  which  numerous 
parties  are  permitted  to  act  as  a  single  body  for  the  purposes 


516       GEORGIA   RAILROAD   AND  BANKING   CO.   V.    SMITH. 

of  its  creation,  or  as  Chief-justice  Marshal  expresses  it,  by 
which  "  the  character  and  properties  of  individuality "  are  be- 
stowed "  on  a  collective  and  changing  body  of  men,"  Providence 
Bank  v.  Billings,  4  Pet.  514,  562 :  the  grant  to  it  of  special  privi- 
leges to  carry  out  the  object  of  its  incorporation,  particularly 
the  authority  to  exercise  the  State's  right  of  eminent  domain 
that  it  may  appropriate  needed  property, — a  right  which  can  be 
exercised  only  for  public  purposes ;  and  the  obligation,  assumed 
by  the  acceptance  of  its  charter,  to  transport  all  persons  and 
merchandise,  upon  like  conditions  and  upon  reasonable  rates, 
affect  the  property  and  employment  with  a  public  use;  and 
where  property  is  thus  affected,  the  business  in  which  it  is  used 
is  subject  to  legislative  control.  So  long  as  the  use  continues, 
the  power  of  regulation  remains,  and  the  regulation  may  extend 
not  merely  to  provisions  for  the  security  of  passengers  and 
freight  against  accidents,  and  for  the  convenience  of  the  public, 
but  also  to  prevent  extortion  by  unreasonable  charges,  and  fav- 
oritism by  unjust  discriminations.  This  is  not  a  new  doctrine 
but  an  old  doctrine,  always  asserted  whenever  property  or  busi- 
ness is,  by  reason  of  special  privileges  received  from  the  govern- 
ment, the  better  to  secure  the  purposes  to  which  the  property 
is  dedicated  or  devoted,  affected  with  a  public  use.  There  have 
been  differences  of  opinion  among  the  judges  of  this  court  in 
some  cases  as  to  the  circumstances  or  conditions  under  which 
some  kinds  of  property  or  business  may  be  properly  held  to  be 
thus  affected,  as  in  Munn  v.  Illinois,  94  U.  S.  113,  126,  139,  146; 
but  none  as  to  the  doctrine  that  when  such  use  exists  the  busi- 
ness becomes  subject  to  legislative  control  in  all  respects  neces- 
sary to  protect  the  public  against  danger,  injustice,  and  oppres- 
sion. In  almost  every  case  which  has  been  before  this  court, 
where  the  power  of  the  State  to  regulate  the  rates  of  charges  of 
railroad  companies  for  the  transportation  of  persons  and  freight 
within  its  jurisdiction  has  been  under  consideration,  the  ques- 
tion discussed  has  not  been  the  original  power  of  the  State  over 
subject,  but  whether  that  power  had  not  been,  by  stipulations 
of  the  charter,  or  other  legislation,  amounting  to  a  contract, 
surrendered  to  the  company,  or  been  in  some  manner  qualified. 
It  is  only  upon  the  latter  point  that  there  have  been  differences 
of  opinion. 

The  question  then  arises  whether  there  is  in  the  12th  section  of 
the  charter  of  the  plaintiff  in  error  a  contract  that  it  may  make 
Contraoteom-  ^^V  charges  within  the  limits  there  designated.  The 
uised  im  first  clause  would  seem  to  have  been  framed  upon 
puiauri  the  theory,  which  obtained  very  generally  at  the  date 
c  artor.  ^j  ^j^^  charter,  that  a  railroad  was  subject,  like  an 

ordinary  wagon  road,  to  the  use  of  all  persons  who  were  able  to 
place  the  necessary  conveyances  upon  it.     It  was  then  generally 


LEGISLATIVE  CONTROL — CONSTITUTIONAL   LAW.         517 

supposed  that  while  the  company  constructing  the  road  was 
the  owner  of  the  roadbed,  any  one  could  run  cars  upon  it  upon 
payment  of  established  tolls  and  following  the  regulations  pre- 
scribed for  the  management  of  trains ;  and  some  charters  granted 
at  that  period  contained  schedules  of  charges  for  such  use.  But 
this  notion  has  long  since  been  abandoned  as  impracticable. 
Lake  Superior  and  Mississippi  Railroad  Co.  v.  United  States, 
93  U.  S.  442,  446-449.  The  section  grants  to  the  company  the 
exclusive  right  of  transportation  of  persons  and  merchandise 
over  its  road,  a  right  which  in  another  part  of  the  act  is  limited 
to  thirty-six  years,  and  then  expires  unless  renewed  by  the  legis- 
lature upon  such  terms  as  may  be  prescribed  by  law  and  ac- 
cepted by  the  company.  This  period  has  long  since  expired, 
and  we  are  not  informed  that  any  renewal  of  the  privilege  has 
been  made. 

The  difficulty  attending  the  construction  of  the  clause  follow- 
ing this  one  arises  from  the  doubt  attached  to  the  meaning  of 
the  term  "provided."     The  general  purpose  of  a  proviso,  as  is 
well  known,  is  to  except  the  clause  covered  by  it 
from  the  general  provisions  of  a  statute,  or  from  some  ^f"^****' 
provisions  of  it,  or  to  qualify  the  operation  of  the  ^^proTided!" 
statute  in  some  particular.     But  it  is  often  used  in 
other  senses.     It  is  a  common  practice  in  legislative  proceed- 
ings, on  the  consideration  of  bills,  for  parties  desirous  of  secur- 
ing amendments  to  them,  to  precede  their  proposed  amendments 
with  the  term  "  provided,"  so  as  to  declare  that,  notwithstand- 
ing existing  provisions,  the  one  thus  expressed  is  to  prevail, 
thus  having  no  greater  signification  than  would  be  attached  to 
the  conjunction  "but"  or  "and"  in  the  same  place,  and  simply 
serving  to  separate  or  distinguish  the  different  paragraphs  or 
sentences.     Several  illustrations  are  given  by  counsel  of  the  use 
of  the  term  in  this  sense,  showing,  in  such  cases,  where  an 
amendment  has  been  made,  though  the  provision  following  often 
has  no  relation  to  what  precedes  it. 

It  does  not  matter,  in  the  present  case,  whether  the  term  be' 
construed  as  imposing  a  condition  on  the  preceding  exclusive 
grant  to  the  company  of  the  privilege  of  transporting  passengers 
and  merchandise  over  its  own  roads,  or  be  considered  merely  as 
a  conjunction  to  an  independent  paragraph,  declaring  a  limita- 
tion upon  the  charges  which  the  company  may  make.  If  con- 
sidered as  a  condition  to  the  enjoyment  of  the  exclusive  right 
designated,  then  the  section  only  provides  that,  so  long  as  the 
maximum  of  rates  specified  is  not  exceeded,  the  company  or  its 
lessee  shall  have  the  exclusive  right  to  carry  passengers  and 
merchandise  over  its  roads.  It  contains  no  stipulation,  nor  is 
any  implied,  as  to  any  future  action  of  the  legislature.  If  the 
exclusive  right  remain  undisturbed,  there  can  be  no  just  ground 
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of  complaint  that  other  limitations  than  those  expressed  are 
placed  upon  the  charges  authorized.  It  would  require  much 
clearer  language  than  this  to  justify  us  in  holding  that,  notwith-' 
standing  any  altered  conditions  of  the  country  in  the  future,  the 
legislature  had,  in  1833,  contracted  that  the  company  might,  for 
all  time,  charge  rates  for  transportation  of  persons  and  property 
over  its  line  up  to  the  limits  there  designated. 

It  is  conceded  that  a  railroad  corporation  is  a  private  corpora- 
tion, though  its  uses  are  public,  and  that  a  contract  embodied 
in  terms  in  its  provisions,  or  necessarily  implied  by 
Hoexemptiom  them,  is  within  the  constitutional  clause  prohibiting: 
tiTeintorfeA  legislation  impairing  the  obligation  of  contracts.  If 
enoe.  the  charter  in  this  way  provides  that  the  charges^ 

which  the  company  may  make  for  its  services  in  the 
transportation  of  persons  and  property,  shall  be  subject  only  to 
its  own  control  up  to  the  limit  designated,  exemption  from  legis- 
lative interference  within  that  limit  will  be  maintained.  But  to 
effect  this  result,  the  exemption  must  appear  by  such  clear  and 
unmistakable  language  that  it  cannot  be  reasonably  construed 
consistently  with  the  reservation  of  the  power  by  the.  State, 
There  is  no  such  language  in  the  present  case.  The  contention 
of  the  plaintiff  in  error  therefore  fails,  and  the  judgment  must 
be  affirmed. 

Charter  Restrictions  Against  Regulation  of  Rates.— See  Dow  t/.  Beidel- 
man.  34  Am.  &  Eng.  R.  R.  Cas.  322;  Stone  7/.  Farmers'  Loan  &  T.  Co., 
23  lb.  577 ;  Merrill  v.  Boston  &  L.  R.  Co.,  21  lb.  48,  note.  50. 

Constitutional  Law — Power  of  Legislature  to  Regulate  Charges. — General 
statutes  regulating  the  use  of  railroads  ^n  a  state,  or  fixing  maximum 
rates  of  charges  for  transportation  when  not  forbidden  by  charter  are  not 
open  to  the  objection  that  they  deprive  the  corporation  owning  the  prop- 
erty or  railroad  within  the  state  of  its  property  without  due  process  of 
law,  within  the  meaning  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States ;  neither  do  they  take  away  from  the  corporation 
the  equal  protection  of  the  laws.  Stone  ^x  reL  Railroad  Commissioners 
V,  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307;  bk.  29.  L.  ed.  636;  Spring 
Valley  Water  Works  v.  Schotter,  no  U.  S.  347;  bk.  28,  L.  ed.  173;  Rich- 
mond F.  &  P.  R.  Co.  V.  Richmond,  96  U.  S.  (6  Otto)  521,  529;  bk.  24,  L. 
ed.  734;  Munn  v,  Illinois  (Granger  Cases),  94  U.  S.  (4  Otto)  134,  135;  bk. 
24,  L.  ed.  ^^,  This  right  in  the  state  legislature  to  regulate  freight  and 
passenger  charges  is  restricted  only  by  some  contract  in  the  charter,  or  by 
the  act  that  what  is  done  amounts  to  a  regulation  of  foreign  or  interstate 
commerce.  See  Stone  ex  rei.  Railroad  Commissioners  v.  Farmers*  Loan 
&  Trust  Co..  116  U.  S.  307 ;  bk.  29,  L.  ed.  636;  Washington  &  G.  R.  Co. 
V.  District  of  Columbia,  108  U.  S.  522,  526 ;  bk.  27,  L.  ed.  807 ;  Chicago, 
B.  &  Q.  R.  Co.  v.  Cutfe,  94  U.  S.  (4  Otto)  155,  164,  180;  bk.  24.  L.  ed.  94; 
Baltimore  &  O.  R.  Co.  v,  Maryland,  ZZ  U.  S.  (21  Wall.)  456 ;  bk.  22,  L 
ed.  678. 
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AVINGER 

V. 

South  Carolina  R.  Co. 

(South  Carolina  Supreme  Court,  September  28,  1888.) 

Common  Carriers — Carriers  of  Goods — Duty  to  Carry. — A  railroad  is  a 
common  carrier,  and,  as  such,  is  bound  to  carry  for  all  persons  all  goods 
offered  for  transportation  by  any  person  whatever.  Following  Ex  parte 
Benson,  18  S.  C.  42,  43,  and  approving  Johnson  v.  Railroad  Co.,  10  Fla. 
623. 

Same — Rates  for. Carrying— Discrimination. — In  the  absence  of  Statu- 
tory or  charter  regulations  to  the  contrary,  a  railroad  or  other  common 
carrier  may  discriminate  as  to  rates,  provided  no  unreasonable  charge  is 
made ;  but  no  discrimination  can  be  made  in  the  right  to  ship.  Following 
Ex  parte  Benson,  18  S.  C.  42,43. 

Same— Who  Are — Question  for  Jury. — The  question  as  to  whether  a 
party  in  any  given  case  is  a  common  carrier  is  one  of  fact,  and  conse- 
quently for  the  jury. 

Same — Railroads — Branch  Roads. — Wherever  a  railroad  company  is 
by  its  charter  invested  with  power  to  construct  branches  to  its  main  track, 
and  when  this  is  done  for  the  purpose  of  general  transportation,  the  road 
will  become,  under  its  charter,  a  common  carrier  as  to  such  branches,  and 
subject  to  the  law  governing  carriers;  but  the  question  whether  such 
branch  has  been  used  for  general  transportation,  so  as  to  make  the  com- 
pany liable  as  a  common  carrier  as  to  such  branch,  is  one  of  fact  for  the 
jurv. 

dame— Operating  Road — Instructions. — An  instruction  that  if  a  defend- 
ant railroad  company  maintained  and  operated  a  branch  road,  or  ran  its 
own  engine  and  cars  upon  it.  whether  under  its  charter  it  had  a  right  to 
construct  such  branch  road  or  not,  it  will  become  a  common  carrier 
thereon  with  all  the  liabilities  to  the  public  which  attend  the  main  lines, 
is  erroneous. 

Same — Refusal  to  Carry — Instructions. — An  instruction  that  if  a  defend- 
ant railroad,  after  a  refusal  to  carry  freight  for  the  plaintiff  had  carried 
for  another  person  freight  that  was  received  and  discharged  at  a  private 
platform,  plaintiff  cannot  recover,  is  properly  refused,  because  it  assumes 
that  the  position  of  common  carrier  has  not  been  established,  and  this  is 
a  question  of  fact  which  is  for  the  jury. 

Same — Exemplary  Damages. — A  railroad  is  liable  for  punitive  or  vin- 
dictive damages  for  refusal  to  carry  goods  only  in  case  of  ill  will  or 
malicious  and  wilful  disregard  of  the  rights  of  another. 

Appeal  from  Common  Pleas  Circuit  Court  of  Berkeley 
County. 

Action  by  Thomas  J.  Avinger  against  the  South  Carolina  R. 
Co.  The  complaint  was  as  follows  :  "  First.  That  at  the  times 
hereinafter  mentioned  the  defendant  was  and  now  is  a  railroad 
corporation,  created  by  and  under  the  laws  of  the  State  of 
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South  Carolina.  Second.  That  at  the  times  hereafter  men- 
tioned the  defendant,  as  such  railroad  corporation,  was  a  com- 
mon carrier  for  hire  under  the  laws  of  the  State  of  South  Caro- 
lina between  the  city  of  Charleston,  county  of  Charleston,  State 
aforesaid,  and  Lamb's  Station,  in  the  county  of  Berkeley,  State 
aforesaid,  and  as  such  common  carrier  for  hire  operated  the 
railroad  between  said  points.  Third.  That  from  the  22d  day  of 
December,  1884,  to  the  1st  day  of  June,  1885,  the  defendants 
unlawfully  and  wrongfully  refused  and  continued  to  refuse  to 
receive,  carry,  and  deliver  the  property  of  plaintiff  for  hire  be- 
tween the  said  city  of  Charleston  and  Lamb's  Station  aforesaid, 
although  the  said  defendant  was  then  and  during  said  period 
receiving,  carrying,  and  delivering  for  hire,  as  such  common 
carriers,  the  property  of  other  persons  between  the  said  city  of 
Charleston  and  the  said  Lamb's  Station.  Fourth.  That  the  de- 
fendant wrongfully  and  unlawfully,  between  the  22d  day  of 
December,  1884,  ^^^  the  ist  day  of  June,  1885,  discriminated 
against  the  plaintiff  in  their  business  and  vocation  of  common 
carriers  aforesaid,  in  their  operation  of  the  railroad  between  the 
city  of  Charleston  and  Lamb's  Station  aforesaid,  and  therein 
wrongfully  and  unlawfiflly  refused,  and  continued  to  refuse,  to 
furnish  to  this  plaintiff,  without  discrimination,  the  same  facili- 
ties for  the  carrying,  receiving,  delivery,  storage,  and  handling 
of  the  property  of  the  plaintiff  as  by  them,  the  defendant, 
furnished  for  all  other  property  of  like  character  carried  by  the 
defendant  between  the  said  city  of  Charleston  and  said  Lamb's 
Station.  Fifth.  That  by  reason  of  the  premises  the  plaintiff  has 
been  injured  to  his  damage  two  thousand  dollars.  Wherefore 
the  plaintiff  demands  judgment  against  the  defendant  for  the 
sum  of  two  thousand  dollars  damages  and  costs  of  this  action." 
To  this  complaint  the  defendants  answered  as  follows :  "  The 
defendant  above  named,  answering  the  complaint  herein,  by 
Brawley  &  Barnwell,  its  attorneys,  admits  the  first  allegation 
thereof,  and  denies  each  and  every  other  allegation  in  said  com- 
plaint contained.  (2)  For  further  defence  the  defendant  says 
the  railroad  track  from  Ten-Mile  Hill,  on  its  main  line,  to  a 
point  known  as  *  Lamb's,*  on  th^  lands  of  the  Charleston,  S.  Car., 
Mining  and  Manufacturing  Company,  was  constructed  at  the 
special  request  of  the  last-named  company,  and  exclusively  for 
its  benefit,  to  enable  said  company,  which  was  engaged  in  the 
mining  of  phosphate  rock,  to  ship  the  same  by  rail,  and  said 
company  furnishing  the  right  of  way  over  its  land  without 
charge,  and  contributing  to  the  expense  of  building  said  track. 
That  when  the  same  was  constructed  it  was  not  expected  that 
said  track  should  be  used  by  the  defendant  in  its  capacity  of 
common  carrier,  and  no  provision  was  made  for  depot  facilities 
at  said  terminus  at  Lamb's,  and  no  conveyance  of  right  of  way 
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was  executed.  That  some  time  after  said  track  was  constructed 
it  was  found  that,  by  extending  the  same  to  the  Ashley  river, 
through  the  lands  of  the  said  mining  company,  a  general  busi- 
ness in  the  transportation  of  freight  and  passengers  could  be 
built  up,  and  the  same  was  done  with  the  consent  of  said  min- 
ing company ;  and  the  defendant  received  and  carried  all  freight 
that  was  offered,  and,  among  others,  freight  for  the  plaintiff, 
Avinger,  up  to  about  the  15th  day  of  January  last.  About 
that  time  it  received  notice  from  the  mining  company,  forbid- 
ding it  to  land  freight  upon  its  lands ;  the  said  company  alleg- 
ing that  it  was  injurious  to  its  mining  interest  to  permit  stran- 
gers to  make  a  thoroughfare  of  its  lands  lying  about  the  station 
at  Lamb's.  That  thereupon  negotiations  were  had  between  the 
defendant  company  and  the  mining  company,  wherein  the  de- 
fendant company  endeavored  to  assert  and  procure  tl^e  right  to 
use  said  track  for  all  purposes  necessary  in  its  business  as  a  com- 
mon carrier,  which  negotiations  were  carried  on  for  some  time, 
pending  which  this  company  gave  public  notice  that  it  would  no 
longer  receive  and  carry  any  freight  to  Lamb's.  The  result  of 
such  negotiations  was  the  refusal  of  said  mining  company  to 
grant  a  conveyance  of  a  right  of  way  for  such  purposes,  and  this 
defendant  was  advised  by  counsel  that  it  had  not  acquired  in 
the  premises  such  right  as  would  enable  it,  without  consent  of 
such  mining  company,  to  land  freight  at  Lamb's  for  other 
parties  than  said  mining  company.  And  although  this  defend- 
ant believed,  and  still  believes,  that  it  is  legal  and  within  its 
rights  to  transport  freight  for  the  said  mining  company  ex- 
clusively over  the  said  track,  yet,  in  view  of  the  litigation 
threatened  by  said  plaintiff,  and  the  expense  and  annoyance  in- 
cident thereto,  it  has  been  led  to  forgo  the  exercise  of  such 
right,  and  the  benefit  to  be  derived  therefrom,  and  since  about 
the  1st  day  of  June  last  it  has  refused  to  tra*nsport  any  freight 
whatsoever  from  Charleston  to  Lamb's,  including  in  such  re- 
fusal the  freight  of  the  said  mining  company.  Wherefore  the  de- 
fendant demands  that  said  complaint  be  dismissed,  and  its 
costs."  Judgment  for  plaintiff,  and  defendant  appeals.  The 
first  exception  is  that  the  court  erred  in  charging  the  jury  that 
"  a  railway  company  is  bound  to  carry  for  all  persons  all  goods 
offered  for  transportation  by  any  person  whatever  for  a  suitable 
hire."  The  fifth  and  sixth  exceptions  are  that  the  court  erred 
in  refusing  the  following  requests  for  charge :  "  That  if  the  jury 
find  from  the  evidence  that  the  railroad  company  carried  freight 
from  Charleston  to  Lamb's  from  the  time  it  refused  to  carry  for 
Avinger  until  ist  June,  1885,  for  the  mining  company  alone, 
and  that  the  freight  for  the  mining  company  was  delivered  on  a 
private  platform  of  the  mining  company,  then  the  railroad  had 
a  right  to  refuse  to  carry  Avinger's  freight  there,  and  he  cannot 
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recover  ;"  and  "  that  punitive  or  vindictive  damages  cannot  be 
recovered  under  the  evidence  in  this  case,  but  the  damages 
must  be  the  direct  result  of  the  refusal  to  carry,  or  discrimina- 
tion proved/* 

Brawley  &  Barnwell  for  appellant. 

Bryan  &  Bryan  for  respondent. 

Simpson,  C.J. — The  character  of  this  action  and  of  the  de- 
fence will  be  seen  from  the  complaint  and  answer,  copies  of 
which  are  herewith  given.     At  the  close  of  plaintiff's  testimony 

the  defendant  moved  for  a  nonsuit,  which  was  re- 
nouait.^'        fused,  his  honor  saying  that  "  it  is  by  no  means  clear 

what  are  the  rights  of  the  railroad  company  over  the 
land  of  the  land-owners  over  which  this  branch  runs.  It  might 
be  that,  under  the  statute,  they  had  no  right  to  condemn  that 
land.  The  difficulty  with  me  is  that,  if  the  railroad  is  there  at 
all,  is  it  not  there  under  the  organic  law  of  its  being,  and,  if 
there,  is  it  not  forever  estopped  from  saying  that  it  has  exceeded 
its  charter  powers?  I  am  inclined  to  think  that,  without 
holding  themselves  out  as  common  carriers  at  all,  they  were 
common  carriers  to  Lamb's;  otherwise  they  had  no  right  to  be 
there.  They  ceased  to  be  a  corporation  at  Lamb's.  I  must 
therefore  refuse  the  motion  for  nonsuit.'*  The  case  then  pro- 
ceeded, when,  at  the  conclusion  of  the  testimony,  several  re- 
quests to  charge,  both  from  the  'plaintiff  and  defendant,  having 

been  made,  his  honor  charged  as  follows :  "  Gentle- 
tofh?j«^"     men  of  the  Jury  :     After  hearing  the  testimony  and 

argument  in  this  case,  and  what  I  had  to  say  to  the 
counsel  in  the  case,  upon  the  motion  for  nonsuit,  it  is  not  neces- 
sary that  I  should  say  very  much  to  you.  If  it  were  not  for 
these  requests  to  charge,  I  would  give  you  very  briefly  my  view 
of  the  whole  case,  and  let  you  take  the  record.  But  I  must  dis- 
pose of  these  requests  to  charge.  The  first  thing  that  a  jury 
has  to  do  is  to  determine  what  the  issue  presented  to  them  is. 
The  charge  here  is  not  that  the  defendant  refused  to  carry  goods 
here  for  the  plaintiff,  but  that  it  refused  to  carry  goods  for  the 
plaintiff  when  it  carried  goods  for  others ;  that  the  defendant 
refused  to  carry  goods  on  the  same  terms  for  the  plaintiff  that  it 
carried  goods  for  others ;  that  it  discriminated  against  him ; 
that  that  was  in  violation  of  law,  and  for  that  he  is  entitled  to 
recover  damages.  I  have  no  right  to  tell  you  that  a  single  fact 
has  been  proved  in  this  case.  I  cannot  tell  you  which  of  the 
witnesses  to  believe,  or  what  facts  they  have  proved.  All  the 
facts  are  for  you  under  the  instructions.  I  will  now  pass  upon 
these  requests.  The  first  proposition  on  behalf  of  the  plaintiff 
is  :  (i)  *  The  jury  are  instructed  that  a  common  carrier  or  a  pub- 
lic carrier,  that  is,  a  railroad  company,  is  bound  to  carr>'  for  all 
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persons  all  goods  offered  for  transportation  by  any  person 
whomsoever,  for  a  suitable  hire,  and  that  this  is  the  result  of 
the  public  employment  of  the  railroad  company  as  a  carrier^ 
and  for  failure  to  receive,  carry,  and  deliver  goods  so  offered 
they  are  liable  to  an  action  for  damages  ;  that,  as  against  a  com- 
mon or  public  carrier,  every  person  has  the  same  right,  and  that, 
*  in  all  cases  where  this  common  duty  controls,  the  defendant 
company  cannot  accommodate  the  mining  company  and  refuse 
the  plaintiff.*  By  substituting  *  one  person'  in  place  of  *  the 
mining  company,*  I  charge  you  that  that  is  a  correct  proposi- 
tion of  law.  (2)  *  The  jury  are  further  instructed  that  if  they 
And  that  the  South  Carolina  R.  Co.  refused  to  carry  the 
plaintiff's  goods  over  their  road,  or  any  part  or  branch  thereof,, 
while  they  were  carrying  the  goods  of  any  other  person  or  per- 
sons  or  corporation,  and  discriminated  against  the  plaintiff,  then 
the  plaintiff,  for  such  discrimination,  is  entitled  to  recover  the 
damages  thereby  sustained  by  the  plaintiff.*  That,  I  think,  is 
good  law.  (3)  *  And  the  jury  are  further  instructed  that  the 
road  of  the  South  Carolina  R.  Co.  includes  all  the  road 
in  use  by  said  company,  whether  owned  or  operated  under 
a  contract  or  lease  by  the  South  Carolina  R.  Co. ;  and  if 
the  jury  find  from  the  evidence  that  the  road  from  Charles- 
ton to  Lamb's  Station  was  during  the  times  of  discrimi- 
nation complained  of  in  use  by  the  South  Carolina  R.  Co. 
then  they  are  thereon  responsible  for  discrimination  and 
damages  therefrom  as  for  any  other  part  of  their  road.*  I 
think  that  is  correct.  (4)  *  And  the  jury  are  further  instructed 
that  if  they  find  from  the  evidence  that  the  defendant,  the  South 
Carolina  R.  Co.,  operated  by  steam  the  railroad  between 
Charleston  and  Lamb's,  and  that  the  defendant  company 
was  doing  business  as  a  public  or  common  carrier  on  such  road,, 
then  the  defendant  would  be  liable  for  all  acts  of  discrimination 
against  the  plaintiff.'  I  think  that  is  correct.  (5)  *  And  the 
jury  are  further  instructed  that  in  this  case  it  makes  no  differ- 
ence by  whom  this  railroad  was  laid  out  and  constructed ;  and 
if  the  jury  find  that  the  defendant  company  was  maintaining 
and  operating  said  road,  then  the  defendant  company  would  be 
liable  to  the  plaintiff  for  any  damages  proven  from  all  acts  of 
discrimination  against  the  plaintiff,  and  refusing  to  carry  the 
goods  of  the  plaintiff  on  the  same  terms,  when  it  carried  the 
goods  of  another.'  I  will  add  to  this :  *  If  it  did  so  carry  the 
goods  of  another.*  I  think  the  proposition  is  correct.  Propo- 
sitions 6,  7,  and  8,  I  cannot  charge.**    (9) 'The  jury  are   in- 

*  Mr.  Bryan,  for  the  plaintiff,  withdrew  the  sixth,  seventh,  and  eighth 
requests.  By  the  Court :  **  I  was  going  to  refuse  these  requests  because 
I  don't  think  they  had  the  rijjht  to  condemn  that  land  for  that  road.  If 
they  did  that,  they  could  condemn  land  anywhere,  and  build  their  roads, 
anywhere,  independent  of  their  charter. 
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structed  that  if  they  find  the  discriminations  and  damages  to 
plaintiff  as  alleged,  the  time  admitted  by  the  defendant  in  its 
answer,  during  which  they  carried  goods  for  persons  other  than 
plaintiff  to  Lamb's  Station,  was  from  15th  January,  1885,  to  1st 
June,  1885,  and  the  damages  of  the  plaintiff  within  that  time 
would  be  the  amount  plaintiff  would  be  entitled  to  recover  in 
such  case.'  I  don't  know  that  I  can  charge  you  that,  for  the 
reason  that  I  think  it  requires  me  to  charge  you  upon  a  ques- 
tion of  fact.  It  is  true  that  the  answer  admits  that  certain 
things  were  done  between  January  and  June,  and  you  may  find 
the  discrimination  ;  but  I  don't  think  I  have  the  right  to  charge 
you  on  that  fact.  I  am  requested  by  counsel  for  the  defend- 
ant to  charge  you  as  follows  :  (i)  *  That  if  the  jury  find  from  the 
-evidence  that  the  railroad  company  carried  freight  from  Charles- 
ton to  Lamb's,  from  the  time  it  refused  to  carry  for  Avinger 
until  1st  June,  1885,  for  the  mining  company  alone,  and  that 
the  freight  for  the  mining  company  was  delivered  on  a  private 
platform  of  the  mining  company,  then  the  railroad  had  a  right 
to  refuse  to  carry  Avinger's  freight  there,  and  he  cannot  recover.' 
I  cannot  charge  you  that  proposition.  I  think  the  law  is  this : 
When  the  defendant  constructs  a  branch  of  its  road,  and  oper- 
ates it  with  its  own  engines,  cars,  and  employees,  even  though 
it  may  be  such  a  branch  as  it  had  no  right  to  construct  without 
the  consent  of  the  owners  of  the  land  through  which  it  passes, 
such  branch  road  is  operated  under  all  the  liabilities  to  the  pub- 
lic which  attach  to  the  main  lines.  If  the  company  carries  pas- 
sengers at  all,  it  must  carry  all  alike.  If  it  carries  freight  for 
one,  it  must  carry  freight  for  all,  on  the  same  terms.  If  the 
company  has  any  legal  existence  at  all  as  to  such  a  branch,  it 
must  have  the  liabilities  of  a  common  and  public  carrier.  Such 
a  liability  is  as  much  a  part .  of  its  existence  as  the  power  to 
make  contracts,  or  to  do  any  other  acts.  Any  other  construc- 
tion of  the  law  would  put  the  whole  commerce  of  the  country 
under  the  absolute  control  of  the  railroads.  In  the  view  I  take 
of  this  case,  therefore,  it  is  not  material  whether  the  defendant 
had  a  right  to  condemn  the  right  of  way  and  of  sites  for  depots, 
or  not.  As  to  the  public,  the  company  is  estopped  from  saying 
that  it  has  exceeded  its  charter  powers.  I  cannot,  therefore, 
■charge  you  that  that  first  proposition  is  good  law.  (2)  *  That 
the  action  is  at  common  law,  and  no  penalties  under  any  statute 
can  be  recovered.*  That  is  correct.  They  are  confined  to 
actual  damages,  unless  this  is  a  case  for  exemplary  damages.* 
(3)  *  That  punitive  or  vindictive  damages  cannot  be  recovered 
under  the  evidence  in  this  case,  but  the  damages  must  be  the  di- 
rect result  of  the  refusal  to  carry,  or  discriminations  proved.* 
The  rule  is  this :  Wherever  an  act  is  done  by  a  defendant,  and 
he  is  sued  for  it,  and  the  jury  think  that  he  has  been  trying  hon- 
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estly  to  carry  out  his  rights  without  interfering  with  the  rights 
of  others,  maliciously,  wilfully,  or  otherwise,  then  the  jury 
should  confine  themselves  to  actual  damages.  But  whenever 
there  has  been  any  ill  will  or  wilful  disregard  of  the  rights  of  an- 
other, then  the  jury  is  at  liberty,  in  a  case  like  this,  to  give  ex- 
emplary damages.  In  any  event,  the  damages  must  be  within 
the  amount  claimed,  viz.,  $2000." 

Upon  an  examination  of  the  testimony  reported  in  the  "  case" 
we  have  found  that  there  was  enough  offered  to  carry  the  case 
to  the  jury,  and  therefore  there  was  no  error  in  over-  iM,erimiii»- 
ruling  the  motion  for  nonsuit.  Nor  was  there  error  tion— OftrHer  ' 
on  the  point  raised  in  the  first  exception.  While  it  ""■'  ^^^'^  *">' 
is  true  that  at  common  law,  and  in  the  absence  of 
charter  or  statutory  regulations  to  the  contrary,  a  common 
carrier  may  discriminate  as  to  rates,  so  that  no  unreasonable 
charge  is  made,  yet  he  must  carry  for  all ;  because  it  is  a  leading 
principle  of  the  common  law,  applicable  to  all  common  carriers, 
that  they  are  bound  to  carry  for  all,  and  for  a  reasonable  re- 
muneration. In  Johnson  v.  Railroad  Co.,  16  Fla.  623,  the  fol- 
lowing language  was  used,  which  succinctly  embodies  the  com* 
mon-law  doctrine  on  this  subject,  to  wit :  "  That,  as  against  a 
common  or  public  carrier,  every  person  has  the  same  right ;  that 
in  all  cases,  when  his  common  duty  controls,  he  cannot  refuse 
A,  and  accommodate  B.;  that  all — the  entire  public — have  the 
right  to  the  carriage  for  a  reasonable  price — at  a  reasonable 
charge  for  the  services  performed  ;  and  the  commonness  of  the 
duty  to  carry  for  all  does  not  involve  a  commonness  or  equality 
of  compensation  or  charge ;  that  all  the  shipper  can  ask  of  a 
common  carrier  is  that,  for  services  performed,  he  shall 
charge  no  more  than  a  reasonable  sum  to  him."  This  principle 
was  recognized  and  enforced  in  our  case  of  Ex  parte  Benson,  i& 
S.  C.  42,  43.  See  also  the  cases  cited  therein.  The  argument 
of  appellant's  counsel  on  the  above  exception  seems  to  have 
been  directed  entirely  to  the  point  that  there  might  be  discrimi- 
nation as  to  rates  of  transportation,  as  laid  down  above ;  but  the 
charge  of  his  honor  assailed  in  the  first  exception  did  not  con- 
flict with  this  principle.  The  judge  said  nothing  as  to  rates. 
His  remarks  were  confined  to  persons,  and  he  ruled  that  a  rail- 
road was  bound  to  carry  for  all,  making  no  discrimination  as  to 
the  right  to  ship.  In  this,  as  we  have  said,  there  was  no  error. 
I  Chit.  Cont.  (nth  Ed.)  682  et  seq,;  2  Kent  Comm.  597-611 ; 
Ex  parte  Benson,  supra. 

The  second  exception  assigns  error  because  his  honor  charged 
"  that  the  road  of  the  South  Carolina  R.  Co.  includes  the  road 
in  use  by  said  company,  whether  owned  or  operated  under  a 
contract  or  lease  by  the  South  Carolina  R.  Co.;  and  if  the  jury- 
find  from  the  evidence  that  the  road  from  Charleston  to  Lamb's 
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Station  was,  during  the  times  of  discrimination  complained  of, 
__^  ^.  -  in  use  by  the  South  Carolina  R.  Co.,  then  they  are 
f^Bdftntwu  thereon  responsible  for  discnmmation,  and  damages 
•eoamoB  Mf.  therefor,  as  for  any  other  part  of  their  road."  The 
iibm!*  *'*■*''  main  question  below  was  whether  the  defendant  was 
a  common  carrier  as  to  the  branch  to  Lamb's.  If 
it  was,  then  the  common-law  doctrine  as  to  liability  of  common 
carriers,  as  announced  above,  applied  to  the  case.  But  the  pre- 
liminary and  vital  question  involved  was  whether  the  defendant 
was  a  common  carrier  on  said  branch.  This,  it  seems  to  us, 
was  a  question  of  fact,  and  consequently  a  question  for  the  jury. 
What  constitutes  a  common  carrier,  and  how  and  when  one  can 
become  such  carrier,  are  questions  of  law  as  applied  to  the  facts 
found,  as  also  his  responsibility.  There  can  be  no  doubt  that  a 
railroad  company,  organized  and  chartered  for  the  transporta- 
tion of  goods,  merchandise,  and  other  property,  is  a  common 
carrier,  and  would  be  so  independent  of  any  declaration  to  that 
effect  in  its  charter ;  such  being  the  very  purpose  of  its  creation. 
But  its  character  of  common  carrier  can  extend  only  to  the  road 
which  it  may  be  incorporated  to  construct,  or  which  it  may 
operate  by  virtue  of  its  charter.  No  doubt  the  defendant,  un- 
der its  charter,  and  the  acts  referred  to  by  respondent's  attorney, 
has  been  invested  with  power  to  construct  branches  to  its  main 
track ;  and  wherever  this  may  be  done  for  the  purpose  of  trans- 
portation, it  will  become,  under  said  charter,  a  common  carrier 
as  to  such  branches,  subject  to  the  law  governing  carriers.  So, 
too,  it  has  authority  to  operate  other  roads  by  contract  or  lease, 
for  transportation  purposes ;  and  whenever  it  may  do  so  it  be- 
comes a  common  carrier  upon  such  roads.  But  when  a  question 
arises  whether  or  not  it  has  become  a  common  carrier  as  to  such 
branch  or  road,  this  must  depend  upon  the  testimony  bearing 
upon  the  fact ;  whether  the  alleged  branch  has  been  constructed, 
or  the  alleged  road  operated,  for  the  purposes  suggested,  and  not 
simply  whether  it  has  been  used,  or  is  **  in  the  use"  of  said  com- 
pany, for  any  purpose.  Suppose,  for  instance,  that  the  defend- 
ant owned  a  body  of  timber  land  some  miles  from  its  main 
track,  and  that  for  its  own  purposes  in  procuring  cross-ties, 
stringers,  and  other  lumber  for  repairs  it  should  construct  a 
track  to  said  lands,  using  its  engines  and  cars  thereon  for  the 
transportation  of  said  lumber  to  the  main  track,  and  for  no 
t)ther  purpose,  could  it  be  claimed  that  the  company  would  be- 
come a  common  carrier  thereon,  and  be  bound  to  receive  and 
transport  all  freight  that  might  be  offered  ?  We  think  not.  The 
question  in  such  cases  must  turn  on  the  object  and  purpose  of 
the  branch  constructed,  and  the  road  operated  ;  and  this  is  a 
question  of  fact,  dependent,  not  simply,  as  we  have  said^  upon  the 
use,  but  upon  the  character  of  the  use.     We  think,  therefore, 


•      REFUSAL  TO  CARKY— DISCRIMIJ^ATION — ^DAMAGES.      627 

that  his  honor  was  in  error  when  he  charged  the  jury  "  that  if 
they  found  from  the  evidence  that  the  road  from  Charleston  to 
Lamb's  Station  was,  during  the  times  of  discrimination  com- 
plained of,  in  use  by  the  South  Carolina  R.  Co.,  then  they  are 
thereon  responsible  for  discrimination,  and  damages  therefor,  as 
for  any  other  part  of  their  road."  So,  too,  we  think  his  honor 
enlarged  the  test  of  becoming  a  carrier  too  much  in  the  propo- 
sitions excepted  to  in  the  third  and  fourth  exceptions,  in  which 
he  ruled  that,  if  defendant  maintained  and  operated  said  road, 
or  ran  its  own  engine  and  cars  upon  it,  whether  under  its  charter 
it  had  the  right  to  construct'  it  or  not,  it  would  become  a  com- 
mon carrier  thereon,  "  with  all  the  liabilities  to  the  public  which 
attend  the  main  lines."  True,  these  general  propositions  were 
accompanied  with  the  statement  that,  if  goods  were  carried  for 
one,  they  must  be  carried  for  all,  and,  if  passengers  were  carried 
at  all,  all  alike  must  be  carried, — ^which  latter  statements  were 
correct,  provided  the  position  of  carrier  had  once  been  estab- 
lished ;  but  the  propositions  of  law  likely  to  mislead  the  jury 
preceded  these  statements,  where  his  honor  charged  that  main- 
taining and  operating  the  road,  running  its  engine  and  cars  upon 
it,  made  the  defendant  a  common  carrier  thereon,  without  re- 
gard to  the  purpose  and  object  of  thus  maintaining  and  operat- 
ing it.  Upon  the  facts  of  this  case  the  jury  may  have  been 
warranted  in  finding  the  defendant  a  common  carrier  to  Lamb's 
Station.  Of  this,  however,  we  intimate  no  opinion ;  we  only 
decide  that  his  honor's  charge  was  erroneous,  in  enlarging  too 
far  the  facts  to  be  considered  by  the  jury  as  determining  the 
question  whether  the  defendant  had  become  a  common  carrier 
to  said  station ;  or,  rather,  in  holding  as  matter  of  law  that  the 
facts  mentioned,  if  found  by  the  jury,  would  establish  the  posi- 
tion of  a  common  carrier  in  the  defendant.  There  was  no  error 
in  refusing  defendant  s  requests  as  found  in  exceptions  5  and  6. 
Both  of  these  requests  involve  the  holding,  on  the  part  of  the 
judge,  of  the  fact  that  the  position  of  a  common  carrier  had  not 
been  established  against  the  defendant,  which,  as  we  understand 
the  case,  was  a  question  entirely  for  the  jury,  dependent  upon 
the  force  and  effect  of  the  testimony.  And  we  may  add  that, 
as  to  the  sixth  exception,  in  regard  to  punitive  or  vindictive 
damages,  the  rule  laid  down  by  his  honor  was  unobjectionable. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  reversed. 

McIVER  and  McGoWAN,  JJ.,  concur  in  the  result. 

Common  Carriers — Who  Arei — As  to  common  carriers,  see  **  Full  Discre- 
tion.*' ante.     Schloss  ?'.  Wood,  492,  and  note,  495  -498. 

Same — Duty  of  Carrieft — It  is  the  duty  of  common  carriers  to  receive 
for  carriage,  according  to  their  reasonable  rules  and  regulations,  and  in 
accordance  with  their  regular  time-cards,  all  freights  and  persons,  upon 
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the  proper  payment  of  their  charges,  subject  to  the  responsibility  incident 
to  such  employment.  See  Marriam  v.  Hartford  &  M.  H.  R.  Co.,  20  Conn* 
254;  Coger  V.  Northwestern  Union  Packet  Co.,  37  Iowa  145;  s.  c,  8  Am. 
Ry.  Rep.  loi  ;  Cheney  v,  Boston  &  Me.  R.  Co.,  11  Met.  (Ky.)  121 ;  New 
England  Exp.  Co.  v.  Maine  Cent.  R.  Co.,  57  Me.  188;  Jordan  v.  Fall 
River  R.  Co.,  59  Mass.  (5  Cush.)  69;  Rogers  Locomotive  Works 
V.  Erie  R.  Co.,  20  N.  J.  Eg.  (5  C.  E.  Gr.)  379 ;  Messenger  v.  Penn- 
sylvania R.  Co.,  37  N.  T.  L.  (8  Vr.)  531  ;  Union  Locomotive  Co.  v, 
Erie  R.  Co.,  37  N.  J.  L.  (8  Vr.)  23  ;  Messenger?/.  Pennsylvania  R.  Co.. 36  N.J. 
L.  (7  Vr.)  307  ;  West  Chester  &  Philadelphia  R.  Co.  v.  Miles,  55  Pa.  St.  209 ; 
Beekman  v.  Saratoga  &  Schenectady  R.  Co.,  3  Paige  Ch.  (N.  Y.)  45  ;  s.  c, 
2  Am.  R.  Cas.  503;  Kuter  v.  Mich.  Cent.  R.  Co.,  i  Biss.  C.  C.  35;  s.c.» 
10  West.  L.  J.  4i6i  Sinking  Fund  Cases,  99  U.  S.  (9  Otto)  719;  bk.  25,  L. 
ed.  504 ;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bk..  47  U.  S.  (6  How.> 
344,  bk.  12.  L.  ed.  465. 

Same — Refusal  to  Carry^ — Where  a  railroad  company  or  other  common 
carrier  wrongfully  refuses  to  carry  persons  or  freight  offered,  they  are  liable 
in  damages.  See  Marriam  v,  Hartford  R.  Co.,  20  Conn.  354;  Jordan  v. 
Fall  River  R.  Co..  59  Mass.  (5  Cush.)  69;  Hamel  v.  Owens,  1  Dev.  &  B^ 
(N.  C.)  273;  Anon.  v.  Jackson,  1  Hayw.  (N.  C.)  14;  McDuffee  «/.  Portland 
R.  Co..  52  N.  H.  430;  s.  c,  3  Am.  &  Eng.  R.  R.  Ca.s.  602;  Fish  v.  Clarke 
2  Lans.  (N.  Y.)  176;  Hollister  v.  Howlan,  19  Wend.  (N.  Y.)  334;  Cole  v. 
Goodwin,  19  Wend.  (N.  Y.)  261 ;  East  Tenn.  R.  Co.  v.  Nelson,  i  Coldw. 
(Tenn.)  271  ;  Messenger  v,  Pennsylvania  R.  Co.,  37  N.  J*  L.  (8  Vr.)  531 ;  s.  c. 
18  Am.  Rep.  754;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank.  47  U. 
S.  (6  How.)  344;  bk.  12.  L.  ed.  465 ;  Morton  v,  Tibbetts,  15  Ad.  &  E.  428; 
Garton  v.  Bristol  &  E.  R.  Co.,  i  B.  &  S.  112;  s.  c,  30  L.  J.  Q.  B.  273; 
Crouch  V.  London  &  N.  W.  R.  Co.,  14  C.  B.  255;  s.  c,  23  L.  J.  C.  P.  73; 
Crouch  V.  Great  N.  R.  Co.,  11  Exch.  742;  s.  c,  34  Eng.  L.  J.  573;  Lane  v. 
Cotton.  12  Mod.  472. 

To  this  rule,  however,  there  are  exceptions.  See  Illinois  Cent.  R.  Co.  v^ 
Cobb,  64  111.  128;  Lake  Shore  &  M.  S.  R.  Co.  v.  Perkins,  25  Mich.  329; 

tohnson  v.  Midland   R.  Co.,  4  Exch.  371 ;  s.  c,  18  L.  J.  Exch.  366;  Mc- 
iannus  v  Lancashire  &  R.  Co.,  4  H.  &  N.  327. 

Same — Preference — Dltcriminationt — At  common  law  the  rule  is  that 
carriers  shall  not  exercise  any  unjust  discrimination  in  rates  of  toll.  They 
are  held  to  do  exact  and  even-handed  justice  to  everybody  doing  business 
with  them.  Schofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  43  Ohio  St.  571.  See, 
pos/,  Allen  v.  Cape  Fear  &  Y.  V.  R.  Co.,  532,  and  note,  536. 

It  has  been  held,  however,  that  discriminations  are  allowable  in  freight^ 
if  fair  and  reasonable,  and  founded  on  grounds  consistent  with  public  in- 
terest.    Chicago  &  A.  R.  Co.   v.  People.  67   111.  1 1 ;  Fitchburg  R.  Co.  v. 
Gage,  78  Mass.  (12  Gray)  393;  Schofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  40- 
Ohio  St.  571  ;  Hersh  v.  North.  R.  Co..  74  Pa.  St.  181. 

It  is  said  in  McKnee  v.  Missouri  Pac.  R.  Co.,  Mo.  App.  ;  s.  c,  4. 
W.  Rep.  875,  that  to  charge  one  a  rate  less  than  the  regular  fixed  rate  is 
not  discrimination.  To  charge  one  a  higher  rate  than  the  lowest  rate 
given,  or  any  one  less  under  certain  circumstances,  is  discrimination.  See 
Steward  v.  Lehigh  V.  R.  Co.,  38  N.  J.  L.  (9  Vr.)  505. 

Same — Agreement  to  Rebate. — It  has  been  held  not  to  be  a  discrimina- 
tion in  rates  of  transportation,  as  between  shippers,  for  a  railroad  com- 
pany to  agree  to  make  a  rebate  to  the  shipper  of  a  certain  per  cent  of  the 
fares  according  to  his  shipments,  the  rate  of  transportation  itself  agreed 
upon  being  the  regular  and  legally  authorized  rate.  See  Toledo.  W.  S  W. 
R.  Co.  7A  Elliott,  76  111.  67 ;  Steward  v.  Lehigh  V.  R.  Co..  38  N.  J.  L.  (9^ 
Vr.)  505';  s.  c,  4  Am.  Ry.  Rep.  54.  However,  an  agreement  not  to- 
allow  the  same  rebate  drawback  of  fares  to  any  other  person  is  against 
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public  policy,  and  therefore  void.    Steward  v,  Lehigh  V.  R.  Co.,  76  III. 
67. 

For  a  full  discussion  of  the  duty  of  common  carriers  to  receive  for 
transportation  all  goods,  and  their  liability  for  failure  to  do  so,  see  2 
Am.  &  Eng.  Encycl.  of  L.  788  et  se^.,tit.  Carriers  of  Goods ;  and  see  Louis- 
ville, etc,  K.  Co.  V.  Flannagan,  32  Am.  &  Eng.  R.  R.  Cas.  532;  note,  538; 
Central  R.  &  B.  Co.  v,  Logan,  30  lb.  63 ;  note,  66. 


Kellogg 

V. 

Suffolk  and  Carolina  R.  Co. 

(North  Carolina  Supreme  Court,  February  21,  1888.) 

Freight— Refusal  to  Carry—Statutory  Duty—"  Regular  Station."— A  place 
at  which  there  has  never  been  any  station  agent,  where  no  tickets  are  kept 
or  sold,  where  there  is  no  agent's  office,  and  where  no  bills  of  lading  or  re- 
ceipts are  given,  but  where  the  conductors  sometimes  stopped  trains  and 
took  on  freight  and  passengers  is  not  a  "  regular  depot  or  station"  within 
the  meaning  of  the  provision  of  the  North  Carolina  Code,  which  imposes 
a  penalty  upon  any  company  refusing  to  receive  freight  at  any  "  regular 
depot,  station,  wharf,"  etc. 

Appeal  from  Superior  Court,  Gates  County. 

Action  to  recover  a  statutory  penalty  for  refusal  to  carry 
freight.  Plaintiff  appeals  from  a  judgment  for  the  defendant. 
The  opinion  states  the  case. 

Pruden  &  Vann  for  plaintiff. 

Z.  Z.  Smith  for  defendant. 

Davis,  J. — This  was  a  civil  action  originally  commenced  be- 
fore a  justice  of  the  peace  for  the  county  of  Gates,  to  recover  a 
penalty  of  $50  for  refusing  to   receive  freight,  under 
section  1964  of  the  Code,  and  carried  by  appeal  to  ***^ 

the  superior  court  of  said  county  and  tried  before  Avery,  J.,  at 
spring  term  1887,  ^^  said  court.  The  evidence  was,  in  sub- 
stance, that  during  the  latter  part  of  November,  1886,  the  plain- 
tiff carried  two  mattresses  and  put  them  on  the  platform  of  a 
building  standing  at  a  place  on  the  line  of  defendant  company's 
road,  called  "  Meara's  Station,"  about  one  mile  from  Sunsbury, 
a  regular  station,  and  gave  the  usual  signal  to  an  approaching 
train  to  stop.  It  did  not  stop,  but  the  engineer  "  shook  his  head 
and  went  on."  After  the  train  had  passed,  at  the  request  of 
the  plaintiff,  Mr.  Meara,  who  lived  one  fourth  of  a  mile  distant, 
85  A.  &  E.  R.  R.  Cas.~84 
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and  who  was  not  an  agent  of  defendant  company,  procured  some 
tools  and  a  lock  which  he  put  on  one  door  to  the  building,  and 
nailed  up  the  other  (there  were  two  doors  to  the  building, — one 
of  them  was  off  the  hinges,  and  to  the  other  there  was  no  lock), 
and  then  "  put  away "  the  .plaintiff's  mattresses  for  him.  On 
the  next  morning  the  train  stopped,  and  they  were  shipped  to 
Suffolk.  Freight  had  been  "taken  off  and  on,"  and  it  was  not 
uncommon  to  see  the  train  stop  at  that  point  during  trucking 
season.  There  was  never  any  station  agent  there ;  no  tickets 
were  kept  or  sold  there ;  no  agent's  office  and  no  books  were 
kept  there,  or  bills  of  lading  or  receipts  given.  The  conductor 
stopped  the  train,  and  took  on  freight  and  passengers.  The 
plaintiff  testified  that  he  had  heard  the  conductor  say,  about  lo 
days  before  he  brought  the  mattresses  to  ship,  that  he  did  not 
intend  to  stop  at  Meara's  again.  Meara  testified  that  he  had 
known  freight  to  be  shipped  from  there  20  times  since  the 
house  was  built  there  two  years  previous,  and  had  known  freight 
to  be  delivered  on  three  or  four  occasions,  and  had  never  known 
of  a  refusal  to  stop  the  train  before,  when  the  usual  signal  was 
given.  The  issue  was :  **  Did  the  defendant  company  refuse  to 
receive  freight  when  tendered  by  the  plaintiff  at  a  regular  sta- 
tion on  its  line  of  road,  to  be  forwarded  as  directed  by  the  plain- 
tiff?" The  court  instructed  the  jury  that  upon  the  testimony 
there  was  no  view  in  which  the  plaintiff  could  recover ;  that 
there  was  no  view  of  the  testimony  in  which  the  jury  could  find, 
in  reference  to  the  issue  submitted,  that  Meara  was  a  regular 
station  on  the  defendant  company's  road.  There  was  a  verdict 
and  judgment  for  the  defendant,  from  which  the  plaintiff  ap- 
pealed. 

Section  1964  of  the  Code,  under  which  this  action  was  brought, 
declares  that  agents  and  other  officers  of  railroads  and  transpor- 
tation companies,  whose  duty  it  is  to  receive  freight, 
MesBiHf  of  shall  receive  all  articles  of  the  nature  and  kind  re- 
uwT.  *^***'  ceived  by  such  company  for  transportation,  when- 
ever tendered  at  a  regular  depot,  station,  wharf,  or 
boat-landing,  and  shall  forward  the  same  by  the  route  selected 
by  the  person  tendering  the  freight,  under  existing  laws ;  and 
the  transportation  company  represented  by  any  person  refusing 
to  receive  such  freight  shall  be  liable  to  a  penalty  of  $50,  and 
each  article  refused  shall  constitute  a  separate  offence.  Section 
1963  prescribes  the  rules  of  transportation,  and  requires  railroad 
companies,  among  other  things,  to  provide  for  the  transporta- 
tion of  such  property  as  sfiall,  within  a  reasonable  time  previous 
thereto,  be  offered  for  transportation,  etc.  Section  1967  makes 
it  unlawful  to  permit  articles  received  for  shipment  to  remain 
unshipped  for  more  than  five  days,  etc.  We  can  see  no  error  in 
the  ruling  of  his  honor.     Meara's  was  no  "  regular  depot  or  sta- 
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tion**  within  the  meaning  of  the  statute.  There  was  no  agent 
of  the  company  there,  charged  with  the  duty  of  receiving  prop- 
erty for  transportation,  and  the  engineer  or  conductor  on  the 
train  could  not  be,  as  disclosed  by  the  evidence,  such  receiving 
and  forwarding  agent  as  is  contemplated  by  section  1964. 

There  were  several  other  questions  presented  by  the  record, 
which  we  need  not  consider,  as  the  evidence,  all' of  which  was 
offered  by  the  plaintiff,  fails  to  present  any  state  of  facts  that 
would  entitle  him  to  recover.     There  is  no  error. 

Common  Carrier — Failure  to  Transport  Goods. — In  the  case  of  SkelHe  v. 
Central  Railroad  and  Banking  Co.  (Ga.),  6  S.  E.  Rep.  811.  it  was  held  that 
in  an  action  against  a  railroad  company  for  failure  to  transport  certain 
melons  within  tlie  required  time,  plaintiff  offered  to  prove  that  his  ven- 
dors agreed  to  sell  him  the  melons  only  on  condition  that  C.  &  Co.  would 
•accept  plaintiff's  drafts ;  that  C.  &  Co.  agreed  to  accept  said  drafts  only  on 
condition  that  said  melons  be  placed  on  the  Gate  City»  at  Savannah,  for 
transportation ;  that  these  facts  were  communicated  to  defendant's  agent, 
and  he  assured  plaintiff  that  the  melons  would  be  put  on  the  Gate  City  in 
time;  that  upon  these  assurances  the  trade  between  plaintiff  and  his  ven- 
-dors  was  closed.  Held  that,  the  evidence  being  offered  as  a  whole,  and 
that  part  of  it  relating  to  the  manner  of  purchasing  the  melons  being 
inadmissible,  the  whole  was  properly  rejected.  Held  also,  that  in  an  action 
against  a  railroad  company  for  failure  to  deliver  certain  melons  within  the 
required  time,  plaintiff's  offer  to  prove  that  at  the  time  the  bill  of  lading 
of  the  melons  was  delivered  by  defendant,  with  the  consent  of  defendant's 
.agent,  a  draft  was  drawn  upon  the  bill  of  lading  in  favor  of  plaintiffs 
vendors,  and  the  bill  of  lading  and  draft  turned  over  to  such  vendors,  the 
agent  knowing  that  such  vendors  were  the  owners  of  the  draft  and  bill  of 
lading,  is  properly  rejected  as  irrelevant. 

Same — Pleading. — ^In  an  action  against  a  railroad  company  for  failure  to 
deliver  cqrtain  melons  within  the  required  time,  it  appeared  that  such 
failure  caused  the  melons  to  miss  the  vessel  by  which  they  were  to  have 
been  delivered  to  the  consignees,  and  that  thereupon  plaintiff  consented  to 
a  change  of  destination,  whereby  sustained  loss.  Plaintiff  moved  to 
amend  his  declaration  so  as  to  avoid  what  he  conceived  to  be  the  conse- 
quences of  his  consent  to  the  change  of  destination.  Held  that,  while 
plaintiff  had  a  right  to  amend,  as  the  motion  was  made  under  a  misappre- 
hension, such  consent  not  barring  plaintiff's  right  of  recovery,  and  as  the 
amendment,  if  allowed,  would  have  amended  him  out  of  court,  its  refusal 
was  not  error.  Skellie  v.  Central  Railroad  and  Banking  Co.  (Ga.),  6  S.  E. 
Rep.  811. 

Refusal  to  Carry. — See,  ante,  Avinger  v.  South  Carolina,  etc.,  R.  Co., 
519,  and  note,  527-529. 
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Allen 

V. 

Cape  Fear  and  Yadkin  Valley  R.  Co. 

(Ni?r/k  Carolina  Supreme  Court,  April  %  1888.) 

Common    Carriers— Discrimination — Action   for — Pieading. — ^An   actioi> 

against  a  railroad  company  for  discriminating  unjustly  against  a  plaintiff 
by  directing  its  agents  to  refuse  to  receive  or  transport  anv  goods  offered 
for  transportation  by  the  plaintiff,  except  when  prepaid,  does  not  state  a 
cause  of  action  if  it  fails  to  aver  that  the  agents  of  the  company  actually 
have  refused  to  receive  or  transport  his  goods,  and  that  he  has  actually 
been  injured.  * 

Same— Slander  and  Libel— What  Constitutes  Libel — Published  Order  ta 
Servants. — Written  direction  bjr  a  railroad  company  to  its  agents,  instruct- 
ing them  not  to  receive  or  ship  for  a  designated  person  any  articles  or 
merchandise  of  any  description,  except  when  the  freight  charges  therefor 
are  prepaid,  and  a  reauest  to  a  connecting  line  receiving  freight  therefrom 
to  make  a  similar  order,  is  a  privileged  communication,  and  does  not  con- 
stitute libel,  in  the  absence  of  express  malice. 

Appeal  from  Superior  Court,  Cumberland  County. 

Action  by  plaintiff,  J.  L.  Allen,  against  defendant,  the  Cape 
'Fear  &  Yadkin  Valley  R.  Co.,  for  unjust  discrimination  and 
libel  in  publishing  an  order  not  to  carry  plaintiff  *s  freight  except 
when  the  freight  charges  are  paid.  Plaintiff  appeals  from  judg- 
ment of  dismissal  on  the  pleadings. 

W.  A.  Guthrie y  N.  W,  Ray,  and  71  H.  Sutton  for  appellant 

D.  Rose  and  G.  M,  Rose  for  appellee. 

Smith,  CJ. — The  plaintiff  sued  out  a  summons  against  the 
defendant  company  on  May  14,  1884,  and,  upon  the  return  of 
service,  set  out  his  cause  of  action  in  the  following  complaint 

Fftistn-Piaad-  ^^^^'  "  ^0  The  above-named  plaintiff,  complaining, 
iiig^  "    says  that  the  above-named  defendant,  the  Cape  Fear 

&  Yadkin  Valley  R.  Co.,  is,  and  was  at  the  time  here- 
inafter mentioned  and  referred  to,  a  corporation  duly  created 
and  existing  under  and  by  virtue  of  the  laws  of  North  Carolina, 
and,  as  such,  was  acting  as  a  common  carrier  in  the  transporta- 
tion of  passengers  and  freight  to  and  from  th^  town  of  Fayette- 
ville,  in  said  county  of  Cumberland,  and  exercising  and  enjoy- 
ing all  the  rights,  powers,  and  privileges  appertaining  to  railway 
corporations  as  common  carriers  and  warehousemen.  (2)  That 
the  defendant,  James  S.  Morrison,  was,  at  the  time  herein- 
after mentioned  and  referred  to,  in  the  employment  of  said  cor- 
poration  defendant   as   engineer  and   superintendent   of   said 
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railway.  (3)  That  the  plaintiff,  J.  L.  Allen,  at  the  time  herein- 
after mentioned  and  referred  to,  was  engaged  in  business  in  said 
town  of  Fayetteville  as  a  merchant  and  dealer  in  furniture  and 
other  merchandise,  and  also  as  a  manufacturer  of  furniture,  and 
sash,  blinds,  doors,  and  other  building  material.  (4)  That,  as 
such  merchant,  dealer,  and  manufacturer,  the  plaintiff  was  a 
patron  of  said  railway,  and  was  accustomed  to  use  the  same  in 
the  transportation  of  goods  and  materials  to  his  said  place  of 
business  and  manufactory,  and  also  in  the  shipping  of  furniture, 
goods,  sash,  blinds,  etc.,  from  his  store  and  factory  in  said  town 
of  Fayetteville,  using  the  said  road  as  merchants,  dealers,  and 
shippers  of  all  kinds  were  and  are  accustomed  to  do.  (5)  That 
on  or  about  the  6th  of  May,  1884,  the  defendant  James  S.  Mor- 
rison caused  to  be  issued  from  his  office  an  order  as  follows, 
viz.:  "May  6,  1884.  To  Agents:  From  this  date  you  are  in- 
structed to  ship  no  lumber  or  merchandise  of  any  description  to 
Mr.  J.  L.  Allen,  of  Fayetteville,  N.  Car.,  except  when  all  freight 
and  charges  are  paid.  J.  S.  MORRISON,  Engineer  and  Superin- 
tendent,**— and  caused  the  same  to  be  sent  to  all  the  agents  on 
the  line  of  said  railway,  and  also  requested  Maj.  Winder,  who 
is  the  superintendent  of  the  Raleigh  &  Augusta  Air  Line  R., 
to  give  the  same  instructions  to  agents  on  his  road.  The  said 
•Raleigh  &  Augusta  Air  Line  R.  was  at  that  time  the  only  rail- 
road that  connected  with  the  Cape  Fear  &  Yadkin  Valley  R., 
and  delivered  freight  to,  or  received  freight  from,  the  Cape  Fear 
&  Yadkin  Valley  R.  (6)  That  said  Cape  Fear  &  Yadkin  Valley 
R.  Co.  was  accustomed  to  receive  and  transport  goods,  mer- 
chandise, and  freight  of  all  kinds,  for  all  shippers,  without  re- 
quiring prepayment  of  freight  and  charges,  and  up  to  said  May 
6,  1884,  the  plaintiff  had  been  treated  as  all  other  customers  in 
that  respect ;  but  the  aforesaid  order  was  a  discrimination 
against  the  plaintiff  specially,  and  was  not  made  to  apply  to  the 
other  customers  or  patrons  of  said  corporation  generally.  (7) 
That  the  said  corporation  defendant,  upon  its  attention  being 
called  specially  to  said  order  by  the  plaintiff,  refused  to  change 
or  modify  it,  and  said  corporation  has  enforced  said  order 
against  the  plaintiff.  (.8)  That  the  issuing  and  enforcement  of 
said  order  by  said  J.  S.  Morrison  and  by  the  Cape  Fear  &  Yad- 
kin Valley  R.  Co.,  as  plaintiff  is  advised  and  believes,  was  wrong- 
ful and  unlawful.  (9)  That  by  reason  of  the  aforesaid  order, 
wrongfully  and  unlawfully  issued  by  said  J.  S.  Morrison,  and 
wrongfully  and  unlawfully  carried  out  and  enforced  and  pub- 
lished against  the  plaintiff  by  said  J.  S.  Morrison,  chief  engineer 
and  superintendent,  and  by  said  Cape  Fear  &  Yadkin  Valley  R. 
Co.,  the  plaintiff  has  been  greatly  damaged  and  injured  in  his 
aforesaid  business,  and  in  his  financial  standing  and  credit  as  a 
merchant,  dealer,  and  manufacturer,  viz.,  in  the  sum  of  ten 
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thousand  dollars.  Whereupon  the  plaintiff  demands  judgment 
against  said  Cape  Fear  &  Yadkin  Valley  R.  Co.,  and  said  James 
S.  Morrison  for  the  sum  of  ten  thousand  dollars,  and  for  the 
costs  of  this  action. 

"  Broadfoot,  Ray  and  Guthrie,  Attorneys  for  Plaintiff. 

"J.  L.  Allen,  the  above-named  plaintiff,  being  sworn,  says 
that  the  foregoing  complaint  is  true,  except  as  to  matters  there- 
in stated  as  upon  information  and  belief,  and  as  to  these  mat- 
ters he  believes  it  to  be  true. 

"J.  L.  Allen. 

"Sworn  and  subscribed  before  me,  August  14,  1884. 

"  T.  S.  LUTTERLOH,  C.   S.  C." 

The  defendants  put  in  their  answer,  in  which  they  admit  the 
material  facts  set  out  in  the  complaint,  and  among  them  the 
issue  of  the  order  to  the  agents  of  the  company  to  require  pay- 
ment of  all  the  goods  consigned  to  the  plaintiff ;  and  this  they 
justify  on  the  ground  of  his  repeated  refusals  and  delay  in  pay- 
ing freight  bills  when  presented,  and  the  inconvenience  and 
embarrassment  resulting  therefrom,  and  his  disregard  of  the 
notice  given  of  the  intended  action  of  the  company.  On  de- 
fendant's motion  to  dismiss  the  action,  the  following  judgment 
was  rendered :  "  This  cause  coming  on  to  be  heard  upon  the 
complaint  and  answer,  and  after  argument,  it  is  now,  on  motion 
of  defendant's  counsel,  as  upon  a  demurrer  ore  tenus,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  ordered  and  adjudged  that  this  action  be  dismissed, 
and  that  the  defendant  recover  judgment  against  plaintiff  for 
costs,  to  be  taxed  by  the  clerk.  Walter  Clark,  judge  presiding." 
From  this  ruling  and  the  judgment  consequent  on  it  the  plain- 
tiff appeals. 

In  examining  the  complaint,  it  will  be  seen  that  it  does  not 
rtiBina.  show  that  the  company,  or  any  of  its  agents,  ever  in 
ttoB-KMet-  fact  refused  to  receive  or  transport  any  goods  offered 
MrjftTeraeBU  for  transportation  to  the  plaintiff,  or  that  any  incon- 
iMooapUUt.  venience,  expense,  or  delay  has  been  incurred  by 
reason  of  the  issue  of  the  order,  or  that  it  has  been  acted  on 
and  enforced  to  the  plaintiff's  detriment  or  damage.  The  grav- 
amen of  the  complaint  is  that  the  ord^r  itself  is  personal,  and 
discriminates  between  him  and  other  persons  who  may  wish  to 
use  the  road  for  transportation  purposes,  in  requiring  of  him  an 
advance  payment,  when  goods  are  sent,  which  is  not  required  in 
the  case  of  others ;  and  the  allegation  is  that  this  is  not  allow- 
able, because  the  company  is  a  public  corporation  and  a  com- 
mon carrier.  Still  the  fact  remains,  or  at  least  the  contrary  is 
not  averred,  that  the  order  is  still  without  practical  results  of 
which  the  plaintiff  can  complain,  and  until  it  is  put  in  force  it  is 
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no  more  than  a  declaration  of  the  intention,  and  not  a  cause  of 
action. 

In  the  argument  before  us  it  is  insisted,  and  such  seems  to 
have  been  the  object  in  view  in  framing  the  complaint,  that  the 
order  is  a  libellous  publication,  hurtful  to  the  plain- 
tiff's credit  as  a  business  man  who  has  frequent  occa-  limio»  pih- 
sion  to  use  the  road,  and  implies,  at  least,  a  charge  ^f^jj^jl^ 
of  impaired  credit,  if  not  an  approaching  insolvency.  oeMMuica- 
If  this  be  a  reasonable  inference  from  the  terms  of  *to». 
the  order,  it  should  have  been  charged  in  direct  terms 
that  such  was  its  meaning,  so  that  upon  the  face  of  the  com- 
plaint it  could  be  determined  whether  a  cause  of  action  is  set 
out,  or  it  would  be  exposed  to  a  demurrer.  But  assuming  this 
obstacle  to  be  out  of  the  way,  the  alleged  libellous  matter  con- 
sists merely  in  a  direction  given  by  the  company  to  its  subor- 
dinates for  the  regulation  of  their  conduct,  and  a  request  given 
to  the  superintendent  of  a  connecting  road  which  interchanges 
freight  with  the  defendant  company,  and  seems  to  be  clearly, 
unless  malicious  (and  malice  is  not  imputed),  a  privileged  com- 
munication, proper  in  itself,  and  essential  to  the  harmonious 
working  of  the  road.  In  Wakefield  v,  Smithwick,  4  Jones  (N. 
Car.),  327,  Pearson,  J.,  thus  lays  down  the  law  upon  this  subject : 
"  The  defence  under  the  doctrine  of  privileged  communication 
is  much  broader,  and  much  more  favorable  to  the  defendant 
[referring  to  a  plea  of  justification]  ;  for,  if  he  succeeds  in  prov- 
ing such  a  relation  between  himself  and  the  person  to  whom  the 
communication  is  made  as  authorizes  him  to  make  it,  the  bur- 
den is  upon  the  plaintiff  to  prove  that  it  was  not  made  bonafidey 
in  consequence  of  such  relation,  but  out  of  malice,  and  that  the 
existence  of  such  relation  was  used  as  a  mere  cover  for  his  ma- 
lignant designs.  When,  however,  the  plaintiff  shows  that  the 
matter  communicated  was  false,  the  question  of  bona  fides  be- 
comes an  open  one,  and  the  defendant  is  called  on  for  some 
explanation  to  meet  the  inference  arising  from  the  fact  that  he 
has  communicated  false  information."  The  plaintiff,  a  trader, 
employed  an  auctioneer  to  sell  off  his  goods,  and  otherwise  con- 
ducted himself  in  such  a  way  that  his  creditors  reasonably  con- 
cluded that  he  had  committed  an  act  of  bankruptcy.  One  of 
them  sent  the  auctioneer  a  notice  not  to  pay  over  the  proceeds 
of  sale  to  the  plaintiff,  saying,  "  he  having  committed  an  act  of 
bankruptcy."  This  was  held  to  be  a  privileged  communication 
as  being  made  in  the  honest  defence  of  defendant's  own  inter- 
est. Odger,  Sland.  &  Lib.  226,  citing  Blackham  v.  Pugh,  2  C. 
B.  611,  15  Law  J.  C.  P.  290.  Again  it  may  be  asked  wherein 
consists  the  alleged  libellous  matter  ?  The  order,  assuming  it  to 
have  been  issued  in' the  interest  of  the  company,  real  or  sup- 
posed, to  withdraw  from  the  plaintiff  a  privilege  which  hitherto 
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he  had  enjoyed  in  common  with  other  patrons  of  the  road,  is 
but  the  exercise  of  a  right  to  demand  of  every  one  that  upon 
all  freight  conveyed  the  charges  must  be  paid  in  advance ;  and 
we  do  not  perceive  any  legal  wrong  done  to  one  to  whom  credit 
may  not  be  given,  because  it  is  given  to  others,  it  may  be,  be- 
cause  of  their  punctuality  in  paying  bills  whenever  they  are  pre- 
sented. The  statute  recognized  the  right,  for  it  compells  the 
company  to  furnish  transportation,  not  generally,  but  **on  the 
due  payment  of  the  freight  or  fare  legally  authorized  therefor" 
(Code,  §  1963);  and  therefore  the  exaction  of  prepayment  of 
freight  for  goods  consigned  to  the  plaintiff  is  but  the  assertion 
of  a  right  which  might  be,  if  in  fact  it  be  not,  enforced  against 
all  desders.  The  complaint  is  fatally  defective  in  failing  to  set 
out  facts  necessary  to  constitute  a  cause  of  action  against  the 
defendant,  and  departs  most  widely  from  any  of  the  approved 
forms  in  use  in  civil  suits  for  libellous  publications. 

We  concur,  then,  in  the  opinion  of  the  court,  and  affirm  the 
judgment  dismissing  the  action. 

Carrier  of  Goods — Discrimination — Pleading. — In  the  case  of  Goodridge 
V.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  35,  the  U.  S.  Circuit  Court  for  the 
District  of  Colorado,  in  an  action  where  the  complaint  against  a  railroad 
to  recover  for  unjust  discrimination,  irrespective  of  the  penalty  imposed 
by  Laws  Colo.  1885,  c.  273,  §  9,  p.  310,  averred  that  plaintiff  paid  one 
dollar  per  ton  ;  that  the  company  charged  a  corporation,  naming  it,  only 
60  cents  per  ton,  and  that  "such  charge  to  plaintiff  for  such  transporta- 
tion services  were  and  are  unjust,  unreasonable,  and  extortionate."  Held^ 
.  on  demurrer,  that  the  complaint  was  good,  it  not  being  incumbent  on 
plaintiff  to  show  what  was  a  reasonable  charge.  Held,  also,  that  in  Colo- 
rado the  common-law  count  for  money  had  and  received  is  good  on 
demurrer  to  complaint  in  an  action  against  a  railroad  company  to  recover 
for  unjust  discrimination  in  freight  charges. 

As  to  discriminations,  see  a«/<r,  Avinger  v.  South  Carolina  R.  Co.,  519. 
and  note,  527-529. 

Same— Action  for  Penalty— Limitation. — The  Laws  of  Colorado,  1885,  c 
273.  §  9.  p*  310,  authorizing  the  person  injured  by  unjust  discrimination 
in  the  matter  of  freight  charges,  etc.,  on  the  part  of  a  railroad  comp>any  in 
that  State,  to  recover  a  penalty  in  the  amount  of  three  times  the  actual 
damages,  is  a  penal  statute ;  and  an  action  under  that  section  to  recover 
such  penalty  for  an  unreasonable  exaction  of  freight  is  barred  in  one  year, 
under  Gen.  St.  Colo.  1883,  §  2170,  providing  that  "all  actions  for  any 
penalty  .  .  .  brought  by  .  .  .  any  person  to  whom  the  penalty  is  given. 
.  .  .  shall  be  commenced  within  one  year  next  after  the  offence  is  com- 
mitted."   Goodridge  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  35. 

A  complaint  against  a  railroad  company  under  Laws  Colo.  1885,  c.  273, 
§  9.  P'  310.  to  recover  the  penalty  denounced  thereby  for  an  unjust  exac- 
tion of  freight,  alleged  that  the  company  posted  its  schedule,  and  that 
plaintiff,  believing  that  that  schedule  was  uniform  for  all  persons,  paid  the 
rate  charged  therein ;  but  that,  as  a  matter  of  fact,  the  company  took 
freight  from  another  person  40  cents  a  ton  less  than  what  plaintiff  paid. 
Heldt  on  demurrer,  that  no  concealment  by  the  company  was  shown,  and 
that  the  action  was  barred  under  Gen.  St.  Colo.  §  2170,  within  one  yeai 
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from  the  time  the  offence  was  committed,  and  not  within  one  year  frcm 
the  time  the  discrimination  was  discovered. 

Same — Prohibition—Jurisdiction  of  Railway  Commissioners. — In  East  & 
West  India  Doclc  Co.  v.  Shaw,  Savill  &  Albiob  Co..  L.  R.  39  Ch.  Div.  224, 
it  is  said  tliat  the  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854, 
sec.  2,  that  railway  (and  canal)  companies  shall  provide  all  reasonable 
facilities  for  receiving,  forwarding,  and  delivering  traffic,  and  that  "no 
such  company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  favor  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever" — are  limited  to  the  conveyance 
and  transport  of  traffic  on  a  railway  (or  canal),  and  do  not  give  jurisdiction 
to  the  Railway  Commissioners,  on  complaint  under  the  Regulation  of 
Railways  Act,  1873  (3^  ^ind  37  Vict.  c.  48,  §  6),  to  restrain  a  company 
owning  two  separate  doclcs  twenty  miles  apart,  and  a  line  of  railway  con- 
nected with  one  of  such  docks  (and  thereby  constituted  a  railway  company 
within  the  Railway  Companies'  Amendment  Act,  1867),  from  charging 
preferential  dock  dues  to  the  prejudice  of  one  ship-owner  using  the  docks, 
not  connected  with  the  line  of  railway,  in  favor  of  other  ship-owners.  In 
this  case  the  court  discuss  and  explain  West  v,  London  &  N.  W.  R.  Co., 
5  C.  P.  622. 

Libel — Privileged  Communications  by  Railroad  Companies. — See  Payne 
■7/,  Western  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  119;  Bacon  v.  Michigan 
Cent.  R.  Co.,  20  lb.  633,  note,  637  ;  Bacon  v,  Mich.  Cent.  R.  Co.,  31  lb. 
357,  note,  363. 


Lancashire  and  Yorkshire  R.  Co. 

V. 

Greenwood  and  Sons. 

(L.J^.  21  Q.B.Dtv.  21$.) 

Carriage  of  Goods — Action  for  Charges— Defence  of  Unreasonableness — 
Counterclaim — Railway  and  Canal  Traffic  Act. — It  is  no  defence  to  an 
action  by  a  railway  company  to  recover  charges  for  the  carriage  of  goods 
that  the  charges  sued  for  are  unreasonable,  so  as  to  give  an  undue  prefer- 
ence to  other  persons,  or  to  subject  the  defendant  to  undue  prejudice  or 
disadvantage,  within  the  meaning  of  §  2  of  tlie  English  Railway  and  Canal 
Traffic  Act.  1854. 

Same — Overpayments— Counterclaim  and  Set-off. — The  defendant  in 
such  an  action  cannot  set  off,  or  recover  by  counter-claim,  over-payments 
in  respect  of  previous  charges  which  were  unreasonable  within  that 
section. 

Action  to  recover  money  alleged  to  be  due  from  the  defend- 
ants for  the  carriage  of  their  goods  on  the  plaintiffs'  railway. 

The  defence  which  was  relied  upon  at  the  trial  before  Cave,  J., 
at  Liverpool,  without  a  jury,  was  that  the  charges  sought  to  be 
recovered,  and  cc'ic.in  other  similar  charges,  which  had  previ- 
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ously  been  paid  by  the  defendants  to  the  plaintiffs,  were  unrea- 
sonable, so  as  to  subject  the  defendants  to  undue  prejudice  or 
disadvantage,  within  the  meaning  of  §  2  of  the  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  and  the  defendants 
claimed  a  set-off,  and  also  counter-claimed,  in  respect  of  the 
alleged  over-payments  on  previous  occasions. 

The  material  facts  sufficiently  appear  from  the  judgment. 

Littler y  Q.C.,  Bigham^  Q-C,  and/.  B.  Edge  for  plaintiffs. 

R.  Henn  Collins^  Q-C,  and  C  A.  Russell  for  defendants. 

Cave,  J. — This  is  an  action  to  recover  the  sum  of  247/.  idr.  yd.y 
for  the  carriage  of  the  defendants'  goods  by  the  plaintiffs,  and 
was  tried  before  me  on  the  northern  circuit. 

At  the  hearing  two  points  were  raised.  The  first  was  whether 
there  was  such  an  agreement  by  the  defendants  to 
dftlTT*"**^  pay  the  rates  claimed  by  the  plaintiffs  as  to  deprive 
p«y  ntM.  them  of  the  right  to  say  that  they  have  been  charged 
too  much.  Now  with  reference  to  that  point  I  have 
r^ad  the  letters  which  were  relied  upon  by  Mr.  Littler,  and  I 
find  nothing  in  them  to  justify  me  in  coming  to  the  conclusion 
that  the  defendants  have  deprived  themselves  of  the  right  of 
objecting  to  the  rates  as  being  too  high.  They  amount  to 
nothing  more  than  an  inquiry  as  to  what  the  plaintiffs'  rates 
were.  The  defendants  did  not  bind  themselves  to  send  any 
goods.  It  was  merely  a  question,  "What  are  your  rates  for  car- 
rying goods  to  such  and  such  places  ?"  Answer,  "  At  the  present 
moment  they  are  so  and  so.  How  long  they  are  going  to  be  so 
we  do  not  undertake  to  say."  That  was  all,  and  that  clearly  to 
my  mind  does  not  by  itself  deprive  the  defendants,  if  they  can 
make  out  their  case,  of  the  right  to  say  that  the  charges  were 
excessive  by  reason  of  their  being  unequal,  or  on  any  other 
ground  arising  out  of  the  plaintiffs'  acts  in  carrying  for  other 
people  upon  other  terms. 

The  second  question  was  this.  The  defendants  allege  that 
the  charges  made  against  them  were  unreasonable  within  the 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict. 
UBn^aoBAbu  c.  31),  §  2,  and  they  seek  to  reduce  the  charges  upon 
ofl^MTeiraii^  ^^^^  ground.  They  also  seek  to  set  off  previous  pay- 
terciaim.  ments  made  by  them  for  the  carriage  of  other  goods, 
which  they  contend  were  over-payments  because  the 
charges  were  unreasonable  within  the  same  section ;  and  inas- 
much as  they  claim  a  return  larger  than  is  sufficient  to  cover  the 
whole  of  the  plaintiffs'  claim,  they  have  also  made  a  counter- 
claim, in  which  they  claim  these  excess  payments  so  far  as  they 
exceed  the  sum  necessary  to  cover  the  plaintiffs'  claim  in  the 
action.  The  contention  on  the  part  of  the  plaintiffs  is  that  this 
defence  cannot  be  set  up,  and,  on  the  same  grounds,  that  neither 
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the  set-off  nor  the  counter-claim  can  be  maintained.  If  the  de* 
fence  cannot  be  set  up,  it  is  obvious  that  the  set-off  and  counter- 
claim cannot  be  maintained.  In  order  to  settle  that  questioa  it 
is  necessary  to  look  at  one  or  two  clauses  of  the  Railway  and 
Canal  Traffic  Act  of  1854.  The  2d  section  provides  that  every 
railway  company  shall  afford  reasonable  facilities  foJ-  receiving 
and  delivering  traffic,  and  so  on,  and  that  no  company  "  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favor  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  nor  shall 
any  such  company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to^any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever." 

Now  before  that  act  was  passed,  in  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  §  90,  there  was  a  pro- 
vision requiring  that  the  company  should  charge 
equal  rates,  but  that  had  been  construed  by  the  OrieiMcemi- 
courts  to  mean  equal  rates  for  the  carriage  of  goods  Jumm^coL 
over  the  same  portions  of  the  line,  so  that,  if  there  aoiidAtion  keu 
was  a  charge  from  A.  to  B.,  which  was  equal  to  all 
persons  sending  goods  from  A.  to  B.,  no  objection  could  be  raised 
to  that  under  §  90  of  the  Railways  Clauses  Consolidation  Act, 
but  if  a  particular  person,  X.,  was  charged  so  much  for  the  car- 
riage of  his  goods  from  A.  to  B.,  and  another  person,  Y.^  was 
charged  less,  then  there  was  an  inequality  within  the  meaning  of 
§  90  of  the  Railways  Causes  Consolidation  Act,  which  entitled 
the  person  aggrieved  to  maintain  an  action  ifor  the  amount 
which  had  been  overcharged  to  him.  Where,  however,  the 
places  over  which  the  goods  were  carried  were  not  the  same,  as 
for  instance  where  there  was  a  charge  of  so  much  from  A.  to  B., 
and  of  so  much  from  B  to  C,  then,  although  the  charges  might 
be  the  same,  while  the  distances  were  only  half  in  the  one  case 
what  they  were  in  the  other,  yet  that  was  not  an  inequality 
within  §  90  of  the  Railways  Clauses  Consolidation  Act. 

In  order  to  meet  this  grievance  the  Railway  and  Canal  Traffic 
Act,  1854,  was  passed,  and  by  §  2  of  that  Act  it  is  iiem«4iMof 
open  to  any  person  to  complain  that  he  is  subjected  b«Uw»j  Md 
to  undue  or  unreasonable  prejudice  or  disadvantage  Aet^PweeS- 
by  reason  of  the  charge  for  carriage  from  A.  to  B.   iagiUer^ 
being  excessive  as  compared  with  what  is  charged  ■■**''• 
for  carriage  from  B.  to  C.    That  complaint  was  one  which  before 
then  he  could  not  have  made,  but  under  the  Railway  and  Canal 
Traffic  Act,  1854,  he  is  enabled  to  go  before  the  court  to  make 
that  complaint.     Obviously  the   considerations  would  be  of  a 
somewhat  intricate  nature.     It  would  be  necessary  to  inquire 
what  were  the  reasons  why  more  was  charged  for  one  distance 
than  was  charged  for  another  distance,  or  why  proportionately 
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more  was  charged  for  one  distance  than  was  charged  for  another, 
and  that  would  depend  upon  a  great  many  considerations,  aris- 
ing out  of  the  nature  of  the  traffic,  the  peculiar  facilities,  the 
competition  which  might  be  developed,  and  a  great  many  other 
matters  which  quite  obviously  were  unfit  to  be  tried  before  a 
jury,  and  therefore  the  legislature  thought  fit,  when  passing  the 
Railway  and  Canal  Traffic  Act  of  1854,  to  add  §  6,  which  is  in 
these  terms :  "  No  proceeding  shall  be  taken  for  any  violation 
or  contravention  of  the  above  enactment,  except  in  the  manner 
herein  provided ;  but  nothing  herein  contained  shall  take  away 
or  diminish  any  rights,  remedies,  or  privileges  of  any  person  or 
company  against  any  railway  or  canal  or  railway  and  canal  com- 
pany under  the  existing  law."  That  latter  part  preserved  the 
rights  which  the  parties  had,  and,  amongst  other  rights,  that 
under  §  90  of  the  Railways  Clauses  Act,  which,  however,  does 
not  apply  to  this  case;. 

The  manner  provided  in  the  Railway  and  Canal  Traffic  Act, 
1854,  was  by  application  to  the  court  of  common  pleas  by 
motion  or  summons,  and  peculiar  powers  were  given  to  the 
court  to  enable  them  to  deal  with  the  complaint  when  it  arose, 
and  to  arrive  at  a  just  estimate  as  to  whether  there  was  or  was 
not  any  grievance  to  which  the  complainant  had  been  sub- 
jected.* As  I  have  said,  it  was  a  matter  which  was  necessarily 
complicated,  and  very  unfit,  indeed,  to  be  tried  by  a  common 
jury,  to  whom  the  consideration  that  the  charge  from  A.  to  B. 
was  larger  in  proportion  to  the  mileage  than  the  charge  from 
B.  to  C.  presented  almost  irresistible  attractions. 

Now,  it  is  quite  clear  that  under  that  section  no  action  could 
be  brought,  because  the  section  says  distinctly  that 
^euiBffup  no  proceedings  shall  be  taken,  and  Mr.  Henn  Collins, 
«oMter-eiaini.  ^ho  argued  this  case  on  behalf  of  the  defendants, 
admitted  that  if  no  action  could  be  brought  it  would 
be  very  difficult  to  say  that  a  counter-claim  could  be  maintained, 
or  even  that  a  set-off  could  be  set  up.  But  he  contended  that 
to  use  this  act  by  way  of  defence  was  not  taking  any  proceed- 
ings for  its  violation,  and  consequently  was  not  forbidden  by  § 
6.  I  think  that  one  must  look  at  the  scope  and  purpose  of  the 
act  in  order  to  put  the  correct  interpretation  upon  §  6,  and  it 
appears  to  me  that  the  object  of  the  legislature  here  was  that 
this  very  difficult  question,  whether  there  had  or  had  not  been 
an  undue  preference  or  an  unreasonable  disadvantage,  was  not 
intended  to  be  left  to  be  fought  out  before  a  jury,  but  was  in- 
tended to  be  decided  by  the  special  tribunal  thereby  appointed, 
and  by  that  tribunal  only.     If  that  was  the  real  intention  of  the 

♦  This  jurisdiction  is  transferred  to  the   Railway  Commissioners  by 
the  Regulation  of  Railways  Act,  1873  (36  &  37  Vict.  c.  48),  §  6. 
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legislature,  it  seems  quite  obvious  that  to  raise  this  question  by- 
way of  defence  would  be  equally  mischievous  with  raising  it  by 
way  of  an  action,  and  consequently  it  appears  to  me  that  I  must 
construe  the  statute  in  such  a  way  as  to  meet  what  I  think  was 
the  mischief  at  which  it  was  pointed. 

There  is  a  case  of  Denaby  Main  Colliery  Co.  v,  Manchester^ 
Sheffield  &  Lincolnshire  R.  Co.,  1 1  App.  Cas.  97 ;  g|„,e-BeBaby 
s.  c,  26  Am.  &  Eng.  R.  R.  Cas.  293,  in  which  the  lord  coiiterjr  co.  t. 
chancellor  thought  it  might  well  be  that  no  action  M»«>che«t©r, 
would  lie  expressly  for  a  breach  of  the  second  section  *  ••  • 
of  the  act,  but  that  it  was  a  matter  for  consideration,  which  he 
would  prefer  to  reserve  for  a  future  opportunity,  whether  if  a 
railway  company  committed  a  breach  of  that  section,  and  in 
committing  that  breach  extorted  money  for  carriage,  to  which 
by  law  they  were  not  entitled,  the  ordinary  remedies  at  law  for 
extortion  were  not  available.  11  App.  Cas.  at  p.  112.  I  do  not 
understand  the  lord  chancellor  in  that  passage  to  mean  that  a 
person  whose  goods  have  been  carried  by  a  railway  company 
can  by  an  action  for  extortion  raise  for  the  decision  of  a  jury 
the  question  whether  there  has  been  a  breach  of  the  second  sec- 
tion, but  I  understand  him  to  mean,  that  what  he  desires  to  re- 
serve for  future  consideration  is,  whether,  after  the  decision  of 
the  special  tribunal  that  there  has  been  a  breach  of  the  second 
section,  an  action  would  not  lie  for  extortion  founded  on  the 
breach  established  in  that  way.  In  such  an  action  there  would 
be  no  contest  whether  there  had  been  a  breach  or  not,  because 
that  would  have  been  established  by  the  means  provided  by  the 
act,  and  the  action  would  simply  be  to  recover  the  moneys 
which  by  the  decision  of  the  special  tribunal  had  been  shown  to 
have  been  extorted  by  the  railway  company ;  and  it  is  obvious 
that  an  action  of  that  sort  would  be  perfectly  free  from  the  ob- 
jection which  I  have  pointed  out,  because  it  would  be  no  longer 
open  to  the  jury  to  consider  whether  there  had  or  had  not  been  a 
breach  of  the  second  section.  They  would  be  bound  to  accept 
the  decision  of  the  special  tribunal,  and  the  only  matter  which 
would  remain  would  be  a  simple  matter  of  calculation,  upon  the  » 
basis  of  the  decision  of  the  special  tribunal,  how  much  had  been 
the  excess  which  had  been  charged  to  the  plaintiff,  and  which  he 
had  been  compelled  to  pay. 

When  that  question  arises  it  will  have  to  be  considered  and 
determined,  but,  as  far  as  my  judgment  goes,  it  does  nbt  arise 
in  this  case,  because  I  think  there  is  a  clearly  manifested  inten- 
tion of  the  legislature,  that  the  question  whether  there  has  or 
has  not  been  a  breach  of  the  second  section  is  to  be  tried,  not 
before  a  jury,  but  before  the  special  tribunal  constituted  in  the 
way  mentioned  in  the  act,  and  having  the  special  powers  of  in- 
quiring and  determining  which  are  given  to  it  by  the  act.     With 
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regard  to  this  second  point  my  decision  must  be  in  favor  of  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 

Action  for  Discrimination  under  English  Railway  and  Canal  Act|  1804. — 
See  Denaby  Main  Colliery  Co.  v.  Manchester,  etc.,  R.  Co.,  26  Am.  (fi  Eng. 
R.  R.  Cas.  293;  Same  v.  aame,  18  lb.  482. 


Board  of  Railroad  Commissioners  of  Oregon 

V. 

Oregon  Railway  and  Navigation  Co. 

{Supretne  Court  of  Oregon^  November  5,  1888.) 

Railroad  Companies—Railroad  Commissioners — Powers — Extension! — A 

power  conferred  by  the  legislature  upon  a  board  of  commissioners,  re- 
quired to  be  exercised  with  reference  to  the  affairs  of  certain  corporations, 
will  not  be  extended  by  implication ;  and  the  acts  which  the  board  at- 
tempts to  do  under  the  power  will  ndt  be  upheld,  unless  the  authority  to 
do  them  is  affirmatively  shown  to  be  included  in  it. 

Same  —  Regulating  Charges — Jurisdiction. — Where  the  legislative  as- 
sembly of  the  State  passed  an  act  creating  a  board  of  railroad  commis- 
sioners, empowering  it  to  examine  into  the  affairs  of  railroad  corporations 
•doing  business  within  the  State,  and  required  it  to  make  a  biennial  report, 
with  such  suggestions  "as  to  what  changes  in  the  classification  of  freights, 
or  what  change  in  the  rate  of  freights  or  fares  are  advisable  for  the  public 
welfare,"  but  conferred  no  express  authority  upon  the  board  to  regulate  the 
price  of  freight,  or  to  determine  when  freight  charges  were  unreasonable, 
heldy  that  the  board  had  no  jurisdiction  to  require  a  railroad  company  to 
refund  to  a  shipper  a  sum  of  money  alleged  to  have  been  exacted  from 
him  in  excess  of  a  reasonable  charge  for  the  shipment. 

Same — Report  to  Legislature — ^Power  to  Hear  Complaints — Adjusting 
Differences* — Held,  that  where  such  act  directed  the  board  to  examine  into 
such  affairs,  and  specially  re<^uired  it  to  report  the  result  of  its  investiga- 
tion concerning  certain  specific  matters  to  the  legislature,  evidently  for 
the  purpose  of  its  action  thereon,  it  would  not  be  presumed  that  the  act 
intended  to  give  the  board  authority  to  adjust  these  matters,  although  it 
was  empowered  by  certain  provisions  therein  contained  to  hear  com- 
plaints made  by  persons  against  railroad  companies  on  account  of  acts  in 
general  done  or  omitted  to  be  done  by  them. 

Same — Overcharge — Remission  of  Charges — Suit  by  Commissioners. — 
And  held,  further,  that  a  provision  in  the  act  to  the  effect  that  whenever 
any  railroad  company  violated,  refused,  or  neglected  to  obey  any  lawful 
order  or  requirement  of  the  board,  it  shall  be  the  duty  of  the  commission 
to  enter  complaint  in  the  circuit  court  of  the  State,  sitting  in  equity,  and 
that  such  court  should  have  power  upon  notice  to  the  company  to  pro- 
ceed to  hear  and  determine  tne  matter  speedily,  etc.,  did  not  authorize 
such  a  proceeding  in  order  to  enforce  the  repayment  of  money  charged  on 
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freight  claimed  to  be  in  excess  of  a  reasonable  charge;  that  a  claim  of 
that  character  can  only  be  enforced  by  a  common-law  action. 

Appeal  from  Circuit  Court,  Umatilla  County. 

Action  by  the  board  of  railroad  commissioners  of  the  State  of 
Oregon  against  the  Oregon  Railway  &  Navigation  Co.  to  compel 
the  return  of  a  sum  of  money  due  a  third  person.  Judgment 
for  plaintifT,  and  defendant  appeals. 

Thayer,  C.J. — ^The  respondent  herein  instituted  a  proceed- 
ing in  said  court,  against  the  appellant  to  require  it  to  refund 
to  one  E.  J.  Summerville  the  sum  of  $ii,  claimed  to  ^  ^  ^  . 
be  an  excess  over  and  above  a  reasonable  compensa- 
tion exacted  by  the  appellant  from  said  Summerville  for  trans- 
porting for  him  a  car-load  of  wheat  from  Pendleton  to  Portland. 
The  respondent  was  created  by  an  act  of  the  legislative  assem- 
bly of  the  State  entitled  **  An  act  to  create  and  establish  a  board 
of  railroad  commissioners,  and  to  define  and  regulate  its  powers 
and  duties,  and  to  fix  the  compensation  of  its  members,"  ap- 
proved February  i8,  1887.  The  appellant  is  a  railroad  corpora- 
tion organized  under  the  laws  of  the  State,  and  maintains  a  line 
of  railroad  between  the  points  mentioned  and  at  other  places  with- 
in the  State.  The  proceeding  was  taken  under  the  said  act ;  and 
the  main  question  presented  for  the  consideration  of  this  court 
is  whether  it  authorizes  such  board  to  maintain  a  proceeding  to 
obtain  relief  of  the  character  claimed  therein. 

I  suppose  it  has  become  the  settled  doctrine  that  the  legisla- 
ture has  authority  to  establish  reasonable  regulations  for  the 
control  in  certain  particulars  of  all  corporations  whose 
business  is  of  a  quasi  public  character ;  and  that  to  i^»i»tiTe 
enable  it  to  exercise  such  authority  prudently  and  JSlriiUj?' 
intelligently  it  may  provide  for  an  inspection  of  the 
affairs  of  the  corporations  which  concern  the  general  community. 
This  authority  arises  out  of  the  principle  thit  such  institutions 
enjoy  privileges  and  franchises  created  for  the  benefit  of  the 
public,  and  is  exercised  in  order  that  the  public  may  not  fail  to 
receive  it.     Such  regulations  must  not  be  arbitary  or  capricious. 
Their  aim  and  object  must  be  to  promote  the  welfare  of  society ; 
otherwise  they  cannot  be  enforced.     The  legislature   has   the 
right  to  judge  as  to  when  the  public  necessity  requires  the  adop- 
tion of  such  measures,  but  the  courts  may  determine  whether  a 
particular  regulation  is  a  reasonable  exercise  of  the  power.     It 
is  difficult  to  ascertain  from  an  examination  of  said 
act  what  power  the  legislature  conferred  upon  the  po^w  un- 
said board.    Counsel  for  the  appellant  claims  that  no  bo»wi— Pri 
power  whatever  has  been  conferred  upon  it,  except  Ttofoiisofact, 
to  find  out  as  to  the  freights  and  fares  chaaged  by 
common  carriers,  and  certain  other  facts,  and  report  the  same 
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to  the  legislature.  Section  9  of  the  act  provides  that  "said 
board  may  inquire  into,  ascertain,  and  report  to  itself  the  method 
by  which  the  accounts  of  corporations  operating  railroads  or 
street  railways  aref  kept."  Section  10  provides  that  "  the  board 
shall  make  a  biennial  report  to  the  legislative  assembly  includ- 
ing  such  statements,  facts,  and  explanations  as  will  disclose  the 
actual  workings  of  the  system  of  railroad  transportation  of 
freight  and  passengers,  and  its  bearing  on  the  business  pros- 
perity, etc.,  with  such  suggestions  in  relation  thereto,  etc.,  as  to 
them  may  seem  appropriate.  They  shall  also  at  such  times  as  they 
shall  deem  advisable  examine  any  particular  subject  connected 
with  the  condition  and  management  of  railroads,  and  report  to 
the  legislative  assembly  their  doings  thereon,  and  their  reasons 
therefor.**  Section  11  provides  that  "said  commissioners  shall 
examine  into  the  condition  and  management  of  all  other  mat- 
ters concerning  the  business  of  the  railroads  of  this  State  so  far 
as  the  same  affect  or  relate  to  the  interests  of  the  public  and  to 
the  accommodation  and  security  of  passengers  or  persons  doing 
business  therewith,  and  whether  such  railroad  companies  or  cor- 
porations, their  officers,  etc.,  comply  with  the  laws  of  this  State 
now  in  force  or  which  shall  thereafter  be  in  force  concerning 
them,  and  such  other  matters  as  they  shall  deem  important ; 
and  for  such  purpose  said  commissioners  shall  have  the  right  to 
examine  all  the  books,  etc.,  of  any  railroad  company  or  corpora- 
tion in  this  State ;  and  they  shall  have  power  to  examine  under 
oath,  etc.,  any  and  all  directors,  etc.,  or  any  such  railroad  cor- 
poration, and  any  other  person,  concerning  any  matter  relating 
to  the  condition  and  management  of  the  business  of  such  cor- 
poration or  company.**  Section  12  provides  that  "  any  person^ 
etc.,  complaining  of  anything  done  or  omitted  to  ttc  done  by 
any  common  carrier  subject  to  the  provisions  of  this  act,  in  con- 
travention of  the  provisions  thereof,  may  apply  to  said  commis- 
sion by  petition,  which  shall  briefly  state  the  facts ;  whereupon 
a  statement  of  the  charges  thus  made  shall  be  forwarded  by  the 
commission  to  such  common  carrier,  who  shall  be  called  upon  to 
satisfy  the  complaint  or  to  answer  the  same  in  writing  within  a 
reasonable  time,  to  be  specified  by  the  commission.  If  such 
common  carrier  within  the  time  specified  shall  make  reparation 
for  the  injury  alleged  to  have  been  done,  said  carrier  shall  be 
relieved  of  liability  to  the  complainant  only  for  the  particular 
violation  of  law  thus  complained  of.  If  such  carrier  shall  not 
satisfy  the  complaint  within  the  time  specified,  or  there  shall 
appear  to  be  any  reasonable  grounds  for  investigating  said  com- 
plaint, it  shall  be  the  duty  of  the  commission  to  investigate  the 
matter  complained  of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper.  No  complaint  shall  at  any  time  be  dismissed 
because  of  the  absence  of  direct  damage  to  the  complainant.**' 
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Section  13  provides  that  "whenever  an  investigation  shall  be 
made  by  said  commission  it  shall  be  its  duty  to  make  a  report 
in  writing  in  respect  thereto,  which  shall  include  the  finding  of 
fact  upon  which  the  conclusions  of  the  commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to  any  party  or  parties 
who  may  be  found  to  have  been  injured ;  and  such  finding  so 
made  shall  thereafter  in  all  judicial  proceedings  be  deemed 
prima  facie  evidence  as  to  each  and  every  fact  found.  All  re- 
ports of  in\festigations  made  by  the  commission  shall  be  entered 
of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
who  may  have  complained,  and  to  any  common  carrier  that  may 
have  been  complained  of."  Section  14  provides  that  "  if  in  any 
case  in  whidi  an  investigation  shall  be  made  by  said  commis- 
sion it  shall  be  made  to  appear  to  the  satisfaction  of  the  com- 
mission, etc.,  that  anything  has  been  done  or  omitted  to  be 
.  done  in  violation  of  the  provisions  of  this  act  or  of  any  law  cog- 
nizable by  said  commission,  by  any  common  carrier,  or  that  any 
injury  #r  damage  has  been  sustained  by  the  party  or  parties 
complaining  or  by  other  parties  aggrieved  in  consequence  of  any 
such  violation,  it  shall  be  the  duty  of  the  commission  to  forth- 
with cause  a  copy  of  its  report  in  respect  thereto  to  be  delivered 
to  such  common  carrier,  together  with  a  notice  to  said  common 
carrier  to  cease  and  desist  from  such  violation  or  to  make  repara- 
tion for  the  injuries  so  found  to  have  been  done,  or  both,  within 
a  reasonable  time  to  be  specified  by  the  commission ;  and  if 
within  the  time  specified  it  shall  be  made  to  appear  to  the  com- 
mission that  such  common  carrier  has  ceased  from  such  viola- 
tion of  the  law  and  has  made  reparation  for  the  injury  found  to 
have  been  done,  in  compliance  with  the  report  and  notice  of  the 
commission,  or  to  the  satisfaction  df  the  party  complaining,  a 
statement  to  that  effect  shall  be  entered  of  record  by  the  com- 
mission, and  the  said  common  carrier  shall  thereupon  be  relieved 
from  further  liability  or  penalty  for  such  particular  violation  of 
law."  Section  1 5  provides  that  "  whenever  any  common  carrier, 
as  defined  in  and  subject  to  the  provisions  of  this  act,  shall  vio- 
late or  refuse  or  neglect  to  obey  any  lawful  order  or  require- 
ment of  the  commission  in  this  act  named,  it  shall  be  the  duty 
of  the  commission,  and  lawful  for  any  company  or  person  inter- 
ested in  such  order  or  requirement,  to  enter  complaint  in  the 
circuit  court  of  the  State,  sitting  in  equity,  in  the  judicial  dis- 
trict in  which  the  violation  or  disobedience  of  such  order  or  re- 
quirement shall  arise,  alleging  such  injury ;  and  the  said  court 
shall  have  power  to  hear  and  determine  the  matter  at  any 
time  after  service  of  the  complaint,  in  the  usual  way,  on  such 
short  notice  to  the  common  carrier  complained  of  as  the  court 
shall  deem  reasonable ;  and  said  court  shall  proceed  to  hear 
85  A.  &  £.  R.  R.  Cas.— 85. 
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and  determine  the  matter  speedily,  in  such  manner  as  to 
do  justice  in  the  premises,  and  on  such  hearing  the  report 
of  said  commission  shall  be  prima  facie  evidence  of  the 
matter  therein  stated  ;  and  if  it  be  made  to  appear  to  such  court 
on  such  hearing  that  the  lawful  order  or  requirement  of  said 
commission,  exercised  in  pursuance  of  the  provisions  of  this  act^ 
has  been  violated  or  disobeyed,  it  shall  be  lawful  for  such  court 
to  issue  a  writ  of  injunction  or  other  proper  process,  mandatory 
or  otherwise,  to  restrain  such  common  carrier  from  further  con- 
tinuing such  violation  or  disobedience,  and  enjoining  obedience 
to  the  same  ;  and  in  case  of  any  disobedience  of  any  such  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise,  it 
shall  be  enforced  by  proper  process  issued  out  of  said  court." 
Section  17  of  said  act  provides  to  the  effect  that  whenever  the 
commissioners  deem  that  repairs  are  necessary  upon  any  railroad, 
or  an  addition  to  or  change  of  its  stations  or  station-houses,  or 
change  in  its  rates  of  fares  for  transporting  freight  or  passengers, 
or  in  the  mode  of  operating  its  road  and  conducting  its  business, 
they  shall  in  writing  inform  the  corporations  of  the  improve- 
ments or  changes  which  they  consider  proper,  and  a  report  of  the 
proceedings  of  compliance  or  of  a  refusal  to  comply  with  such 
suggestions  shall  be  included  in  their  biennial  report  to  the 
legislative  assembly.  Section  18  of  the  act  requires  the  board 
to  investigate  the  cause  of  any  accident  on  any  railroad  result- 
ing in  loss  of  life,  and  invests  it  with  discretionary  power  to 
investigate  any  accident  on  such  road.  Section  19  requires 
every  railroad  company  or  corporation  on  request  to  furnish  said 
board  any  information  required  by  it  concerning  the  condition, 
management,  and  operation  of  the  road  or  business  of  such  com- 
pany or  corporation.  Section  20  of  said  act  provides  that  the 
board  may  prescribe  the  form  of  the  annual  statement  required 
to  be  transmitted  to  the  secretary  of  State  by  every  company 
or  corporation  owning  or  operating  a  railroad  in  this  State  pro- 
vided for  by  act  of  the  legislative  assembly  of  the  State  of 
Oregon  approved  February  26,  1885,  and  empowers  the  board 
to  make  changes  and  additions  to  such  form,  and  requires  it  to 
examine  such  statements  when  filed,  and  if  the  same  be  defec- 
tive or  appear  erroneous  to  notify  the  corporation  to  correct  it. 
Section  22  of  said  act  provides  that  in  case  any  railroad  company 
or  corporation  refuses  to  submit  its  books,  etc.,  to  the  examina- 
tion of  the  board,  or  to  furnish  information  provided  for  in  that 
act,  or  fails,  neglects,  or  refuses  to  do  or  perform  any  of  the 
requirements  of  the  act,  it  shall  forfeit  and  pay  to  the  State  of 
Oregon  for  every  such  offence  a  sum  of  not  less  than  $100  nor 
more  than  $500,  to  be  recovered  in  an  action  in  the  name  of  the 
State  of  Oregon  against  such  company  or  corporation.  And 
section  23  of  the  act  empowers  the  board  to.  enter  the  cars. 
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depots,  stations,  and  other  places  of  business  of  such  corpora- 
tions, for  the  purpose  of  inspecting  the  same,  and  to  observe  the 
manner  and  methods  in  which  the  business  of  such  corporation 
is  done.  These  sections  of  the  act  contain,  so  far  as  I  am  able 
to  discover,  all  the  provisions  bearing  upon  the  question  sub- 
mitted ;  and  it  must  be  ascertained  from  them  whether  the  pro- 
ceeding can  be  maintained  or  not.  The  main  object  of  the  act 
was  to  ascertain  the  condition  of  railroad  affairs  in  the  State, 
and  the  manner  in  which  they  are  being  conducted.  Sections 
9,  lo,  and  1 1  thereof  clearly  indicate  that  such  was  its  purpose. 

Said  sections  endow   the    board  of    commissioners   ^^^ „_ 

created  by  the  act  With  ample  power  to  mvestigate  of  board  to  in- 
the  subject.  This  was  obviously  done  in  order  to  ▼•rtigatewb- 
enable  the  legislature  to  judge  as  to  whether  the  ''***' 
railroad  management  was  such  as  was  calculated  to  conserve  the 
best  interests  of  the  public  ;  whether  the  public  were  being  dealt 
fairly  with  by  those  in  charge  of  such  management,  and  whether 
changes  could  not  be  made  which  would  be  beneficial  to  the 
community.  The  State  has  an  interest  in  such  matters,  and 
it  is  highly  proper  that  the  legislature  should  inquire  into  them  ; 
and  should  it  ascertain  that  the  railroad  companies  were  pursu- 
ing a  selfish,  mercenary  course,  and  disregarding  the  rights  of 
their  patrons,  it  could  provide  suitable  regulations  to  remedy 
the  mischief.  Whether  a  railroad  company  is  employing  suita- 
ble means  and  appliances  for  the  transportation  of  freight  and 
passengers  over  the  line  of  its  road  with  reasonable  safety  and 
dispatch,  and  as  cheaply  as  it  can  afford  to  do  and  obtain  a  fair 
profit,  in  view  of  the  amount  of  its  investment,  is  always  a  per- 
tinent subject  of  inquiry  for  the  legislature ;  and  the  object  of 
the  act,  it  seems  to  me  from  the  general  spirit  and  tenor  of  it, 
in  creating  the  board  of  commissioners  and  clothing  it  with  the 
functions  it  possesses,  was  for  the  purpose  of  making  such  in- 
quiry. I  cannot  conclude  that  the  legislature  undertook  to  cor- 
rect the  abuses  of  railroad  companies  before  it  could  know  with 
any  certainty  whether  they  had  been  committed.  It  would  not 
be  likely  to  appoint  a  commission  for  execution  to  precede  one 
of  inquiry ;  nor  that  it  would  delegate  its  discretion  in  so  im- 
portant a  matter  to  an  inferior  board  to  be  exercised.  The  rail- 
road enterprises  in  this  State  are  as  yet  in  their  infancy.  The 
people  are  greatly  interested  in  having  them  extended  into  every 
district  where  marketable  articles  are  produced,  and  it  would  be 
very  unwise,  as  well  as  unjust,  to  pursue  a  rash  and  narrow 
policy  toward  them.  It  is  not  contended  on  the  part  of  the  re- 
spondent that  said  act  invested  the  board  of  commissioners  with 
authority  to  fix  the  rate  to  be  charged  for  the  transportation  of 
freight  or  passengers ;  nor,  as  I  view  it,  were  they  empowered 
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to  determine  what  charges  were  reasonable  or  unreasonable. 
They  were  required  to  make  a  biennial  report  to  the  legislative 
assembly,  with  such  suggestions  "  as  to  what  change  in  the  classi- 
fications of  freight  or  what  change  in  the  rate  of  freight  or 
fares  are  advisable  for  the  public  welfare."  Section  lo  of  act ; 
also  section  17.  This  is  the  only  provision  in  the  act  I  have 
been  able  to  find  which  imposes  any  duty  upon  the  board  in  re- 
gard to  rates  and  fares.  Section  12  of  the  act  requires  the  board 
to  investigate  complaints  made  by  certain  persons  against  com- 
mon carriers,  subject  to  the  provisions  of  the  act,  on  account  of 
anything  done  or  omitted  to  be  done  by  any  such  common  car- 
rier in  contravention  of  its  provisions.  Section  13  makes  it  the 
duty  of  the  board  to  make  a  report  of  an  investigation  made  by 
it,  including  findings  of  fact  upon  which  its  conclusions  are 
based.  Section  14  makes  it  the  duty  of  the  board,  in  any  case 
in  which  an  investigation  is  made,  and  it  appears  to  the  satisfac- 
tion of  the  l^oard  that  anything  has  been  done  or  omitted  to  be 
done  in  violation  of  the  provisions  of  the  act  or  of  any  law  of 
which  the  boartfhas  cognizance,  by  any  common  carrier,  or  that 
any  injury  or  damage  has  been  sustained  by  the  party  or  parties 
complaining  or  by  other  parties  aggrieved  in  consequence  of  any 
such  violation,  to  forthwith  cause  a  copy  of  its  report  in  respect 
thereto  to  be  delivered  to  such  common  carrier,  etc.  And  sec- 
tion 15  makes  it  the  duty  of  the  board,  whenever  any  such  com- 
mon carrier  shall  violate  or  refuse  or  neglect  to  obey  any  lawful 
order  or  requirement  of  the  board,  to  enter  complaint  as  therein 

provided.  Neither  of  these  sections,  however,  speci- 
AmbiffsoiimMi  ^^s  the  particular  subjects  to  be  investigated,  nor 
of  MtMto  what  acts  done  or  omitted  to  be  done  by  such  com- 
jHriidietioB.     j^Qj^  carrier  would  be  a  violation  of  the  act  or  of  the 

law  of  which  the  board  has  cognizance,  or  what  would 
be  a  lawful  order  or  requirement  of  the  board ;  nor  does  any 
section  of  it  indicate  what  law  the  board  has  cognizance  of. 
The  result  is  that  the  act  is  hopelessly  ambiguous  as  to  the  juris- 
diction of  the  board  beyond  the  authority  before  referred  to.  It 
has  power  in  conducting  its  investigations  to  compel  railroad 
companies  to  furnish  it  information  as  provided  in  section  19  of 
the  act,  and  also  to  compel  them  'to  adopt  such  form  of  annual 
statement  required  by  the  act  of  February  26,  1885,  to  be  trans- 
mitted to  the  secretary  of  State  as  it  may  prescribe  by  virtue  of 
section  20  of  the  act ;  but  an  attempt  on  the  part  of  the  board  to 
adjust  claims  between  railroad  companies  and  persons,  firms.  Cor- 
porations, or  associations,  etc.,  and  to  enforce  obedience  to  its 
orders  made  in  respect  thereto  in  the  manner  specified  in  sec- 
tion 1 5  of  the  act,  would  be  groping  in  the  dark. 

The  first  question  arising  would  be,  what  contentions  between 


RAIL KO AD   COMMISSIONERS — PdWERS.  549 

the  railroad  company  and  such  persons,  firms,  etc.,  has  its  juris- 
diction of?  The  answer  to  that  question  cannot  be 
left  to  speculation.  The  jurisdiction  of  such  commis-  i»T««tigEtioii 
sions  is  not  given  by  implication.  Commissions  of  !VrdVrta!!S!' 
that  character  are  mere  creatures  of  the  statute,  and  fkiad  ex^n. 
possess  no  power  except  what  the  statute  expressly 
confers  upon  them.  Again,  if  the  board  had  jurisdiction  to  in- 
vestigate complaints  for  overcharges  on  freight,  its  order  to  re- 
fund the  excess  could  not  be  enforced  in  the  manner  provided 
in  section  15  of  the  act.  The  recovery  of  money  unjustly  ex- 
acted in  such  cases  is  a  common-law  remedy ;  and  the  party 
against  whom  the  claim  is  made,  whether  a  natural  person  or  a 
corporation,  has  the  right  to  a  trial  by  jury  before  its  repayment 
can  be  enforced.  A  summary  remedy  of  the  character  of  the 
one  provided  for  cannot  be  used  to  enforce  a  claim  for  damages 
arising  ex  contractu  or  ex  delicto^  though  it  might  be  employed 
to  compel  the  performance  of  a  specific  duty  necessary  to  the 
administration  of  public  affairs.  The  several  sections  of  the  act 
taken  together  present  an  incongruity,  and  leave  an  impression 
that  it  was  made  up. by  a  sort  of  patch-work.  Sections  9,  10, 
II,  and  17  clearly  indicate  that  the  object  of  the  investigation 
of  the  affairs  of  railroad  corporations  is  for  the  purpose  of  ascer- 
taining facts  to  be  included  in  the  biennial  report  which  the 
board  is  required  to  make  to  the  legislative  assembly ;  while  it 
might  be  inferred  from  sections  12,  13,  and  14  that  its  object 
was  to  constitute  the  board  a  kind  of  tribunal  of  conciliation  to 
adjust  the  claims  of  persons  against  the  railroad  companies  and 
to  establish  prima  facie  evidence  of  their  validity ;  and  section 
1 5  makes  a  very  lame  attempt  to  compel  satisfaction  of  them. 
What  kind  of  claims  it  was  intended  the  board  should  adjust 
and  require  to  be  satisfied  does  not  appear.  If  its  jurisdiction, 
however,  in  that  particular  is  coextensive  with  its  authority  to 
investigate  such  affairs,  it  must  necessarily  extend  to  claims 
arising  out  of  torts  as  well  as  contracts ;  as  it  is  required  by  sec- 
tion 18  of  the  act  to  investigate  the  causes  of  any  accident  on 
any  railroad  resulting  in  the  loss  of  life  and  of  any  accident  not 
so  resulting  which  it  may  deem  to  require  investigation.  Under 
this  view  the  board  would  be  the  most  important  tribunal  in  the 
State.  It  could  adopt  its  own  code  of  procedure,  formulate  its 
own  rules  of  evidence,  be  unembarrassed  by  the  presence  of  a 
jury,  and  adjudicate  in  accordance  with  its  own  caprices ;  and  if 
its  orders  or  requirements  were  violated  or  refused  or  disobeyed 
it  could  enter  complaint  in  the  circuit  court,  "  sitting  in  equity,** 
and  have  a  "  mandatory  process*'  issued  to  enforce  them.  It 
cannot  be  presumed  that  any  legislature  would  confer  so  im- 
portant a  prerogative  upon  a  board  of  commissioners ;  still,  we 
must  conclude  that  it  was  done  in  the  present  case  if  we  sustain 
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the  view  that  the  authority  of  the  board  to  adjust  matters  be- 
tween persons  and  railroad  companies  is  coextensive  with  its 
authority  to  investigate  them.  The  counsel  for  the  respondent 
does  not  claim  that  the  board  has  jurisdiction  to  the  extent  sug- 
gested, but  I  fail  to  discover  any  point  short  of  it  to  stop,  if  it 
is  conceded  that  the  jurisdiction  includes  the  matters  involved  in 
the  present  case.  It  will  not  be  contended  that  the  act  gives 
the  board  jurisdiction  in  express  terms  to  determine  when 
freight  charges  are  unreasonable  ;  and  if  the  question  is  left  to 
inference  there  is  no  limit  to  the.  extent  of  its  jurisdiction  ex- 
cept the  limitation  of  its  authority  to  investigate,  and  that  seems 
to  extend  to  all  the  affairs  between  the  railroad  corporations 
and  individuals  or  associations,  and  to  involve  every  breach  of 
duty  of  the  former  and  the  consequences  attending  it. 

It  has  for  a  very  long  time  been  considered  the  safer  and  better 
rule,  in  determining  questions  of  jurisdiction  of  boards  and 

officers  exercising  powers  delegated  to  them  by  the 
Aathoritjor  legislature,  to  hold  that  their  authority  must  affirma^ 
iMMirdn«stAr-  tively  appear  from  the  commission  under  which  they 
flrmAtiTeiy  claim  to  act.  There  is  too  strong  a  desire  in  the  hu- 
•pp^r.  j^^j^  heart  to  exercise  authority,  and  too  much  of  a 

disposition  upon  the  part  of  those  intrusted  with  it 
to  extend  it  beyond  the  design  for  which  and  the  scope  within 
which  it  was  intended  it  should  be  exercised,  to  leave  the  ques- 
tion of  its  extent  to  inference.  Should  it  be  so  left  serious  dis- 
turbances might  arise  involving  a  conflict  of  jurisdiction,  which 
would  be  highly  detrimental  to  the  community.  It  is  not,  it 
seems  to  me,  requiring  too  much  of  the  legislative  branch  of  the 
government  to  exact,  when  it  creates  a  commission  and  clothes 
it  with  important  functions,  that  it  shall  define  and  specify  the 
authority  given  it  so  clearly  that  no  doubt  can  reasonably  arise 
in  the  mind  of  the  public  as  to  its  extent.  Under  the  view  we 
have  indicated  in  the  foregoing  opinion  it  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  the  complaint  dis- 
missed ;  and  it  is  so  ordered. 

Authority  and  Jurisdiction  of  State  Railroad  Commissions. — See  Bon- 
ham  V.  Columbia,  etc.,  R.  Co.,  30  Am.  &  Eng.  R.  R.  Cas.  177;  Railroad 
Commissioners  v.  Railroad  Co.,  26  lb.  29;  Providence,  etc.,  R.  Co.  v,  Nor- 
wich, 22  lb.  493 ;  Merrill  v.  Boston  &  L.  R.  Co.,  21  lb.  48. 
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V. 

Stern,  et  al. 

(iigPa,  5/.  24.) 

Carriers — Bills  of  Lading — Ownership  of  Goods. — Bills  of  lading  are  sym- 
bols of  property,  and  when  properly  indorsed  operate  as  a  delivery  of  the 
property  itself,  investing  the  indorsers  with  a  constructive  custody  which 
serves  all  the  purposes  of  an  actual  possession,  and  so  continues  until 
there  is  a  valid  and  complete  delivery  of  the  property,  under  and  in  pur- 
suance of  the  bill  of  lading,  to  the  person  entitled  to  receive  the  same. 

Same — Delivery — Production  of  Bill  of  Lading. — A  railroad  company  has 
no  right  to  make  a  delivery  of  freight  otherwise  than  in  strict  accordance 
whh  the  bill  of  lading. 

Same — Goods  Shipped  to  Order  of  Consignor. — Where  goods  are  shipped 
to  the  order  of  the  consignor,  the  railroad  company  is  not  justified  in  deliver- 
ing them  to  a  third  person  without  the  bill  of  lading,  and  merely  upon  the 
production  of  an  invoice  and  a  letter  from  the  consignor  giving  him  notice 
of  a  draft,  which  is  to  accompany  the  bill  of  lading,  drawn  upon  him  by 
the  consignor  and  which  he  is  required  to  protect. 

Same — Improper  Delivery — Custom — Damages.— In  an  action  against  a 
railroad  company  for  damages  consecjuent  upon  the  loss  of  merchandise 
consigned  to  plaintiff,  occasioned  by  its  improper  delivery  by  defendant  to 
a  third  person  before  the  production  by  such  person  of  the  bill  of  lading, 
and  acceptance  by  him  of  a  draft  attached  thereto,tbe  fact  that  defendant  had 
several  times  previously  delivered  freight,  so  consigned,  to  such  third 
party  before  the  acceptance  of  like  drafts,  such  drafts,  however,  having 
always  been  paid,  will  not  justify  a  finding  that  there  was  a  course  of  deal- 
ing between  the  parties  which  would  take  the  case  out  of  the  rule  requiring 
that  the  delivery  must  be  in  accordance  with  the  bill  of  lading  an(}  justify 
defendant  in  delivering  the  goods  before  payment  of  the  draft. 

Error  to  review  a  judgment  for  plaintiffs,  entered  on  a 
verdict. 

This  is  an  action  brought  by  the  firm  of  Stern  &  Spiegel 
against  the  Pennsylvania  R.  Co.  to  recover  the  value  of  a  car 
load  of  bones  shipped  by  plaintiffs  over  defendant's  railroad, 
and  improperly  delivered  by  defendant. 

On  September  20,  1883,  plaintiffs  shipped  a  car  load  bi  bones, 
consigned  to  themselves,  from  Bay  City,  Mich.,  to  Landenburg, 
Pa.,  over  the  Flint  &  P.  M.  R.,  and  connecting  lines  to  Pitts- 
burg, thence  to  Landenburg  zia  defendant's  railroad.  The 
shippers  attached  to  the  bill  of  lading  a  draft  drawn  to  their 
own  order,  upon  Thomas  Whann,  Jr.,  Landenburg,  Pa.,  and 
subject  to  his  acceptance,  for  $310.15,  the  net  price  of  the  bones, 
and  sent  the  bill  of  lading  with  the  draft  attached  to  a  Pennsyl- 
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vania  bank  for  collection.  On  September  26  the  car  load  of 
bones  arrived  at  Landenburg  and  was  placed  upon  Whann's 
siding  there  by  defendant's  agent,  at  Whann's  request,  and  upon 
the  production  by  him  of  the  following  letter  and  invoice  from 
plaintiffs : 

"Cincinnati,  Septembisr  23,  1883. 
"Thomas  Whann,  Jr.,  Landenburg,  Pa.: 

"  Dear  Sir  :  Herewith  please  find  invoice  and  W.  C.  car  bones  for- 
warded to  you.  The  freight  is  prepaid  for  amount  of  invoice.  We  have 
drawn  on  you  as  per  arrangement.     Please  protect  draft  and  oblige, 

"  Very  truly  yours.    Stern  &  Spiecel. 
"  P.S. — Will  forward  two  more  oars  shortly." 

The  invoice  was  as  follows : 

"  Cincinnati,  Sept.  22, 1883. 
"  Mr.  Thomas  Whann,  Jr.,  Landenburg.  Pa.. 

"  Bought  of  Stern  &  Spiegel, 
"  Terms,  45  days  acceptance  to  B-L. 
I  Car  bones  P..  F.  W.  &  C.  No.  4212, , 

Net,  23,285  at  $28.00, I325.99 

Less  difference  freight  car' No.  456,  invoice  July  30^     ....        15.84 


« 


♦310- 1 5 
"  Freight  prepaid. 

"  Shipped  from  Bay  City,  Mich.,  via  F.  &  P.  M.  R.  R.  to  B-L.  with 

draft. 

"  (Flint  &  Pere  Marquette  R.  R.)  Loss  and  damage.  (2)  (No.  750  Claim)." 


The  draft  was  not  accepted ;  Whann  subsequently  failed,  and 
the  amount  due  was  never  paid  or  any  part  thereof. 

The  court  below  charged  the  jury  as  follows:  "  ItJs  sufficient 
for  me  to  say  to  you  that  this  having  been  a  consignment  to  the 
order  of  the  plaintiffs  which  was  brought  home  to  the  notice  of 
defendant  by  the  manifest  received  by  its  agent  and  production 
to  him  of  the  invoice  showing  that  the  delivery  of  the  bones  in 
question  was  to  be  made  upon  the  production  of  the  bill  of  lad- 
ing, and'that  there  is,  in  my  judgment,  nothing  in  the  evidence 
thus  far  which  excuses  the  defendant  for  failure  to  make  de- 
livery according  to  these  terms.  In  other  words,  that  it' could 
only  properly  deliver  upon  the  production  of  the  bill  of  lading, 
or  upon  the  consent  of  the  plaintifffs,  or  permission  of  the  plain- 
tiffs given  to  it  in  some  other  way  than  any  which  has  appeared 
in  evidence  in  this  case.  That  being  my  view,  the  proper  ver- 
dict for  you  to  render  in  the  case  is  a  verdict  for  the  plaintiffs 
for  the  amount  of  $310.15,  with  interest  from  the  time  when  the 
delivery  was  made." 

John  Hampton  Barnes  and  George  Tucker  Bispham  for  plain- 
tiff in  error. 

Edward  E.  Nicholas  and  Charles  Davis  for  defendants  in  error 
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Paxson,  J. — The  only  error  assigned  is  to  the  charge  of  the 
court.     It  was  in  substance  that  the  defendant  com- 
pany could  only  deliver  the  merchandise  upon  the  Goods  deiiTM- 
production  of  the  bill  of  lading,  and  that  as  there  was  JlllJ^J^of 
nothing   to   excuse   delivery  without  a  compliance  bUL 
with  the  terms,  the  jury  should  find  for  the  plaintiffs. 

We  see  no  error  in  this.  The  plaintiffs  shipped  this  car  load 
of  dry  bones  from  Bay  City,  Mich.,  to  Landenburg,  Chester  Co., 
Pa.  consigned  to  themselves.  At  the  same  time  they  drew  on 
Whann  for  the  amount  at  forty-five  days.  There  was  a  bill  of  lading 
attached  to  the  draft  showing  that  Stern  &  Spiegel,  the  shippers, 
had  consigned  said  car  to  themselves.  The  letter  of  the  latter 
to  Whann,  and  the  invoice,  both  of  which  were  shown  to  the 
agent  of  the  defendant  company  at  Landenburg,  were  notice 
that  there  was  a  draft  and  bill  of  lading  and  that  Whann  was 
required  to  protect  the  draft. 

The  agent  delivered  the  car  to  Whann  without  the  bill  of  lad- 
ing and  without  an  acceptance  of  the  draft.  This  he  had  no 
right  to  do.  The  titles  to  the  property  remained  in  the  con- 
signors until  delivery  in  accordance  with  conditions. 

Bills  of  lading  are  symbols  of  property ;  and,  when  properjy 
indorsed  operate  as  a  delivery  of  the  property  itself,  investing  the 
indorsers  with  a  constructive  custody,  which  serves  all  the  pur- 
poses of  an  actual  possession,  and  so  continues  until  there  is  a 
valid  and  complete  delivery  of  the  property,  under  and  in  pur- 
suance of  the  bill  of  lading,  and  to  the  persons  entitled  to  receive 
the  same.     Hieskell  v.  Farmers'  Bank,  89  Pa.  155. 

There  could  be  no  delivery  except  in  accordance  with  the  bill 
of  lading.  Dows  v.  Nat.  Exchange  Bank,  91  U.  S.  618  bk.  23, 
L.  Ed.  214;  Stollenwerck  z'.Thacher,  115  Mass.  224. 

The  invoice  standing  alone  furnishes  no  proof  of  title. 

Benjamin,  Sales,  par.  332  ;  Dows  v.  Nat.  Exchange  Bank, 
supra. 

It  was  urged,  however,  that  there  was  a  course  of  dealing  be- 
tween the  parties  that  would  take  the  case  out  of  the 
rule  above  stated.    The  attention  of  the  court  below  co««^o'<ie*i- 
does  not  appear  to  have  been  called  to  this  matter  tromtonTie! 
upon  the  trial.  No  reference  to  it  is  to  be  found  in  the 
charge,  nor  was  any  point  submitted  which  would  call  it  forth. 
There  was  evidence  that  the  defendant  company  had  on  more 
than  one  occasion  delivered  goods  from  the  same  shippers  to 
Whann  prior  to  the  acceptance  of  the  drafts.     No  harm  came  of 
this  because  the  drafts  were  afterwards  accepted  and  paid.     But 
this.course  of  dealing  between  the  company  and  Whann  was  not 
brought  home  to  the  knowledge  of  the  plaintiffs  in  a  way  that 
would  justify  the  jury  in  finding  that  they  had  acquiesced  in  such 
an  arrangement,  and  that  they  had  consented  to  the  delivery  of 
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this  particular  car  load  without  the  production  of  the  bill  of  lad- 
ing and  acceptance  of  the  draft.  The  company  delivered  in  its 
own  wrong  and  assumed  the  risk. 

Nor  can  we  say  as  matter  of  law  that  plaintiffs  suffered  no  loss 
by  reason  of  the  improper  delivery.  If  the  draft  had  been  ac- 
cepted, it  might  have  been  paid,  notwithstanding  the  failure  of 
Whann  ;<  or  the  plaintiffs  might  have  sold  it  without  recourse. 

Judgment  affirmed. 

Bill  of  Lading— Ownership  of  Property. — In  Benjamin  z/.  Levy  (Mich- 
igan supreme  court,  June  22.  1888),  the  court  held  that,  no  other  facts 
appearing,  the  consignee  and  not  the  consignor,  of  property  delivered 
to  a  common  carrier,  will  be  treated  and  considered  as  the  owner.  Citing 
Fitzhugh  V,  Wiman,  9  N.  Y.  559;  Greene  v.  Clarke,  12  N.  Y.  343. 

Same— Delivery  without  Presenting. — In  the  case  of  Boatman's  Savings 
Bank  v.  Western  &  Atlantic  R.  Co.^  7  S.  W.  Rep.  125,  the  supreme  court 
of  Georgia  hold  that,  where,  by  the  terms  of  the  bill  of  lading,  the  goods 
are  consigned  to  the  order  of  the  consignor,  and  the  bill  is  indorsed  in 
blank,  and  negotiated  for  the  value  as  security  for  a  draft  drawn  by  the 
consignor  on  a  third  person,  the  carrier  has  no  right  to  deliver  the  goods 
to  such  third  person  without  production  of  the  bill  of  lading,  or  au- 
thority from  the  holder  thereof.  The  court  say :  **  The  consigment  being 
to  the  order  of  the  consignor,  the  indorsement  of  the  bill  of  lading  by  the 
consifi^nor  was  the  expression  of  such  an  order ;  and  the  railway  com]>any,, 
and  the  lines  with  which  it  was  connected  in  this  contract  for  carriage  and 
delivery,  had  no  right  to  deliver  to  J.  C.  McMillan  &  Co.  without  production 
of  the  bill  of  lading  or  some  proper  accounting  for  it.  Railroad  Co.  v. 
Bank,  102  U.  S.  27 ;  Bass  v.  Glover.  63  Ga.  745.  Where,  by  tefms  of  the 
bill  of  lading,  the  goods  are  consigned  to  the  order  of  the  consignor,  and 
the  bill  is  indorsed  in  blank  and  negotiated  for  the  value  as  security  for  a 
draft  drawn  by  the  consignor  on  a  third  person,  the  carrier  has  no  right 
to  deliver  the  goods  to  such  third  person  without  production  of  the  bill  of 
lading  or  authority  from  the  holder  thereof. 

Same — Custom.— In  Weyland  v.  Atchinson,  Topeka  &  Santa  F6  R.  Co., 
39  N.  W.  Rep.  899,  the  Iowa  supreme  court  held  on  hearing,  reversing 
former  decisions  of  the  same  case,  reported  in  30  Am.  &  Eng.  R.  R.  Cas. 
102,  that,  a  carrier  is  liable  for  goods  consigned  to  the  shipper  and  de- 
livered without  orders  to  a  person  who  ordered  the  goods  and  to  whom 
the  shipper  had  sent  an  unindorsed  bill  of  lading,  drawing  on  him  through, 
a  bank  for  the  price.'and  accompanying  the  draft  with  another  bill  of  lad- 
ing and  an  order  for  the  goods  to  be  delivered  on  payment  of  the  draft,, 
though  the  company  was  ignorant  of  the  sending  01  the  other  bill  of  lad- 
ing  and  draft,  as  well  as  of  the  fact  that  the  goods  were  not  paid  for;  and 
that  the  existence  of  a  local  custom  to  deliver  goods  on  the  presentation  of 
an  unindorsed  bill  of  lading  at  the  place  where  the  delivery  was  made,  the 
shipper  having  no  knowledge  of  it,  is  no  defence  to  an  action  for  the  value 
of^oods  so  delivered. 

The  court  say :  *'  Appellant  insists  that  it  was  not  in  fault  in  delivering  the 
goods  to  Evans  for  the  reason  that  the  delivery  to  him  of  the  bill  of  lading 
was  in  effect  an  assignment  of  the  goods  and  invested  him  with  a  right  to 
demand  and  receive  them.  We  are  referred  to  many  authorities  which  are 
claimed  to  support  this  view.  One  of  these  is  Bank  v.  Transportation  Co.,. 
69  N.  Y.  374.  An  examination  of  that  case  and  of  the  cases  therein  cited 
will  show  that  what  the  court  really  decided  was  that  a  delivery  of  the  for- 
warder's receipt  without  assignment,  but  with  intent  that  the  title  to  the 
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eoods  for  which  it  was  given  or  an  interest  therein  should  be  thereby  trans- 
ferred, would  be  effectual  to  accomplish  the  transfer  intended.  Other 
authorities  cited  by  appellant  are  to  the  same  effect.  In  this  case  it  was 
the  intention  of  the  canning  company  to  retain  the  title  and  ri|^ht  of  pos- 
session in  itself  until  the  price  of  the  goods  should  be  paid.  The  bill  of 
lading  required  the  delivery  of  the  goods  to  the  consignor.  It  did  not 
provide  for  delivery  to  beai  er  or  order,  but  to  the  Elg^n  Canning  Co.  There- 
fore it  is  clear  that  the  forwarding  of  the  bill  of  lading  to  Evans  with  di- 
rections to  pay  the  draft  and  obtain  the  order  for  the  goods  did  not  invest 
him  with  any  right  to  the  goods  as  against  the  consignor.  But  it  is  said 
that  defendant  was  justified  in  delivering  the  goods  to  Evans  because  of 
his  possession  of  the  bill  of  lading.  The  cases  of  tickbarrow  v.  Mason,  i 
Smith,  Lead  Cas.  *838,  with  annotations;  Dows  v.  Greene,  24  N.  Y.  638; 
Allen  V.  Williams,  12  Pick.  297,  and  others,  are  cited  in  support  of  this 
claim.  It  is  true  that  statements  were  made  in  some  if  not  all  of  those 
cases  which,  considered  apart  from  the  connection  in  which  they  are  found, 
might  seem  to  sustain  the  claim ;  but  when  they  are  considered  in  connec- 
tion with  the  facts  of  the  cases  where  found,  and  the  general  conclusions 
of  the  court  which  made  them,  we  think  they  go  no  further  than  to  hold 
that  the  delivery  of  an  unindorsed  bill  of  ladmg  would  be  a  good  symboli- 
cal delivery  of  the  goods  it  represented,  where  such  was  the  intent  and 
purpose  of  the  parties.  In  Fearon  v.  Bowers,  reported  in  i  Smith,  Lead 
Cas.  ^^782,  cited  by  appellant,  the  consignor  had  sent  two  bills  of  lading,  one 
of  which  was  indorsed  to  one  person  and  the  other  to  another,  and  the 
court  held  that  a  delivery  might  be  made  to  the  holder  of  either  bill.  That 
case  has  but  little  relation  to  the  principle  involved  in  this.  Appellant 
insists  that  the  bill  of  lading  is  like  a  promissory  note,  in  that  possession 
\%  prima  facie  ts'x^tvizt  oi  ownership;  but  we  do  not  think  that  such  is 
the  case.  A  bill  of  lading  is  a  non- negotiable  instrument.  Bank  v.  Rail- 
way Co.,  67  Iowa,  534  ;  s.  c,  23  Am.  &  Eng.  R.  R.Cas.  695."  The  follow- 
ing language  is  pertinent :  *'  Bills  of  lading  are  regarded  as  so  much  cotton, 
grain,  iron,  or  other  articles  of  merchandise.  .  .  .  They  are  in  commerce 
a  very  different  thing  from  bills  of  exchange  and  promissory  notes,  an- 
swering a  different  purpose  and  performing  a  different  function."  Also : 
"  It  is  not  a  representative  of  money,  used  for  transmission  of  money  or  for 
the  payment  of  debts  or  for  purchases.  It  does  not  pass  from  hand  to  hand 
as  bank-notes  or  coin.  It  is  a  contract  for  the  performance  of  a  certain 
duty.  True,  it  is  a  symbol  of  ownership  of  the  goods  covered  by  it, — a 
representative  of  those  goods ;  but  if  the  goods  themselves  be  lost  or  stolen, 
no  sale  of  them  by  the  finder  or  thief,  though  to  a  bona  fide  purchaser  for 
value,  will  divest  the  ownership  of  the  person  who  lost  them,  or  from  whom 
they  were  stolen.'  Shaw  v.  Railroad  Co.,  loi  U.  S.  557.  See,  also,  Hutch. 
Carr.  §  348.  In  2  Pars.  Cont.  292,  it  is  said :  **  The  consignor  frequently 
sends  to  a  consignee  a  bill  not  indorsed,  and  then  sends  to  his  own  agent 
in  or  within  reach  of  the. same  port  an  indorsed  bill, — it  may  be  indorsed 
in  blank,  or  to  the  agent,  or  to  the  party  ordering  the  goods, — ^and  the 
consignor  sends  to  his  agent  with  the  bill  orders  to  deliver  the  bill  to  the 
party  ordering  the  goods,  or  to  receive  the  goods  and  deliver  them  to  him, 
provided  payment  be  made  or  secured,  or  such  other  terms  as  the  consignor 
prescribes  are  complied  with.  This  course  secures  to  the  consignor,  beyond 
all  question,  the  right  and  power  of  retaining  the  goods  until  the  price  for 
them  is  paid  or  secured  to  him."  This  is  not  only  in  point,  but  seems  to 
be  sound  in  principle.  The  fact  that  Evans  presented  the  bill  of  lading 
in  this  case  was  not  sufficient  to  overcome  the  presumption  which  the 
terms  of  the  bill  raised  that  the  consignee  was  the  owner  of  the  goods. 
That  such  is  the  presumption  is  well  established.  Congar  v.  Railroad  Co., 
17  Wis.  485;  Krulder  v,  Ellison,  47  N.  Y.  37;  Lawrence  z/.  Minturn,  17 
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How.  loo;  Alderman  v.  Railroad  C9..  115  Mass.  234.  See.  also,  Tuttle  v, 
Becker,  47  Iowa,  486 ;  i  Benj.  Sales,  §§  577,  579 ;  2  Amer.  &  Eng.  Cyclop. 
Law,  242,  243.  The  contract  with  the  canning  company  required  the  de- 
fendant to  deliver  the  goods  to  the  consignor.  The  unindorsed  bill  of 
lading  presented  by  Evans  was  evidence  that  the  contract  was  still  in  force, 
and  that  the  canning  company  was  then  the  owner  of  the  goods.  The 
deliverv  to  Evans  was  not , authorized,  and  was  made  by  defendant  at  its  own 
risk.  Hutch.  Carr.  §§  129,  130,  344.  See  generally  as  to  delivery  of  goods 
without  requiring  presentation  of  bill  of  lading.  Furman  v.  Union  Pac. 
R.  Co.,  32  Am.  &  £ng.  R.  R.  Cas.  500,  note  508 ;  Weyland  v.  Atchison, 
«tc.  R.  Co.,  30  lb.  102. 


Northern  Pennsylvania  R.  Co. 

V. 

Commercial  Bank  of  Chicago. 
(123  (/,  5.  7270 

Railroad  Companies— Carrying  Live  Stocic— Obllgatloni. — Where  a  rail- 
road company  undertakes  to  carry  live  stock,  it  becomes  subject,  under 
similar  conditions,  to  the  same  obligations,  so  far  as  the  delivery  of  the 
animals  which  are  safely  transported  is  concerned,  as  in  the  case  of  other 
freight. 

Same— Delivery  without  Bill  of  Lading— Liability— Usage.— Where  a  rail- 
road company  receives  for  transportation  cattle  consigned  to  the  order  of 
the  shipper  with  directions  to  notify  a  certain  person,  at  the  place  of  des- 
tination, and  delivers  them  to  the  party,  whom  it  is  directed  to  notify, 
without  the  production  of  the  bill  of  ladmg,  it  will  be  liable  to  a  bank  dis- 
counting consignor's  draft  upon  the  person  whom  it  was  directed  to  notify 
for  the  value  of  the  cattle  so  delivered  ;  and  the  fact  that  it  has  been  cus- 
tomary for  defendant  to  so  deliver  other  shipments  of  cattle  between  the 
same  parties  is  no  defence,  where  it  is  not  shown  that  such  custom  was 
brought  to  the  knowledge  of  the  consignor. 

Same — Federal  Courts— Directing  Verdict.- -It  is  proper  for  the  United 
States  Circuit  Court  to  direct  a  verdict  for  plaintiff,  where  no  matter  af- 
fecting his  claim  is  left  in  doubt,  and  all  the  evidence,  taken  together, 
•clearly  shows  that  he  is  entitled  to  recovery. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

This  was  an  action  brought  by  the  Commercial  National 
Bank  of  Chicago  against  the  North  Pennsylvania  R.  Co.  to  re- 
cover the  value  of  404  head  of  cattle  received  by  it  in  Novem- 
ber, 1877,  to  transport  to  Philadelphia,  and  not  delivered  there 
to  the  plaintiff,  the  assignee  of  the  shipper,  or  to  its  order.  The 
facts  out  of  which  it  arose  are  briefly  as  follows  : 

In  1877  one  Paris  Myrick  was  engaged  at  Chicago  in  the 
business  of  buying  cattle  and  forwarding  them  by  railway  to 
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Philadelphia.  On  the  7th  of  November  of  that  year  he  bought 
202  head  of  cattle,  weighing  240,000  pounds,  and  on  the  same 
day  delivered  them  to  the  Michigan  Central  R.  Co.  at  Chicago, 
to  be  transported  to  Philadelphia.  That  company  is  one  of 
several  railway  carriers  forming  a  continuous  line  from  Chicago 
to  Philadelphia.  On  the  delivery  of  the  cattle,  MyricTc  took 
from  the  Company  the  following  receipt : 

"Michigan  Central  Railroad  Company, 

"Chicago  Station,  Nov.  jth,  iSyy. 
"  Received  from  Paris  Myrick  in  apparent  good  order.     Con- 
signed to  order  Paris  Myrick. 

"  Notify  J.  &  W.  Blaker,  Philadelphia,  Pa. 

Articles.  Marked.  Weight  or  measure* 

Two  hundred  &  two  (202)  Cattle.  240,000 

Advanced  charges  $  12.0a 
"  Marked  and  described  as  above  (contents  and  value  other- 
wise  unknown),   for  transportation  by  the  Michigan  Central 
Railroad  Company  to  the  warehouse  at         *  *        * 

"  Notice. — See  rules  of  transportation  on  the  back  hereof. 
"  Use  separate  receipts  for  each  consignment. 

"  Wm.  Grogan,  Agent/' 

On  the  margin  of  the  receipt  was  the  following  notice : 

"  This  company  will  not  hold  itself  responsible  for  the  accu- 
racy of  these  weights  as  between  buyer  and  seller ;  the  approxi- 
mate weight  having  been  ascertained  by  track  scales,  which  is 
sufficiently  accurate  for  freighting  purposes,  but  may  not  be 
strictly  correct  as  between  buyer  and  seller. 

"  This  receipt  can  be  exchanged  for  a  through  bill  of  lading.'* 

On  the  same  day  Myrick  drew  and  delivered  to  the  Commer- 
cial National  Bank  of  Chicago  a  draft,  of  which  the  following  is 
a  copy : 

"$12,287.57.  Chicago,  Nov.  jth,  1877. 

"  Pay  to  the  order  of  George  L.  Otis,  cashier,  twelve  thou- 
sand two  hundred  and  eighty-seven  ^^  dollars,  value  received, 
£ind  charge  the  same  to  account  of —  PARIS  MYRICK. 

"  To  J.  &.  W.  Blaker,  Newtown,  Bucks  Co.,  Pa." 

As  security  for  the  payment  of  the  draft,  Myrick  indorsed 
the  receipt  obtained  from  the  railroad  company  and  delivered 
it  with  the  draft  to  the  bank,  which  thereupon  gave  him  the 
money. 

On  the  14th  of  November,  Myrick  purchased  202  more  head 
of  cattle,  weighing  260,000  pounds,  and  on  that  day  delivered 
them  to  the  Michigan  Central  R.  Co.  at  Chicago,  to  be  trans- 
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ported  to  Philadelphia,  and  received  from  the  company  a  receipt 
similar  to  the  one  taken  on  the  first  shipment.  On  the  same  day 
he  drew  another  draft  and  delivered  it  to  the  Commercial  Na- 
tional Bank,  of  which  the  following  is  a  copy : 

"$12448.12.       '  Chicago,  A'iw.  14,  1877. 

"  Pay  to  the  order  of  Geo.  L.  Otis,  cashier,  twelve  thousand 
four  hundred  &  forty-eight  -^^  dollars,  value  received,  and 
charge  same  to  account  of —  Paris  Myrick. 

"  To  J.  &  W.  Blaker,  Newtown,  Bucks  Co.,  Pa." 

For  the  payment  of  this  draft,  Myrick  indorsed  the  receipt 
obtained  from  the  railroad  company,  and  delivered  it  with  the 
draft  to  the  bank,  which  thereupon  gave  him  the  money.  The 
cattle  of  both  shipments  were  conveyed  on  the  road  of  the 
Michigan  Central  R.  Co.  to  Detroit,  and  thence  over  the  roads 
of  other  connecting  companies  to  Philadelphia.  The  last  two" 
carriers  were  the  Lehigh  Valley  R,  Co.  and  the  North  Pennsyl- 
vania  R.  Co.,  whose  lines  extended  between  Waverly,  Tioga 
County,  N.  Y,,  and  Philadelphia.  The  cattle  of  both  shipments 
were  carried  over  the  roads  of  these  companies  from  Waverly 
on  their  joint  way-bills.  The  thirteen  covering  the  first  ship- 
ment were  dated  November  10,  1877,  and  twelve  of  them  were 
alike  except  in  the  number  of  cattle  carried  under  them.  The 
following  is  a  copy  of  one  of  them : 

Form  24 — L.  /oint  Way-Bill. 

W>y-biII  ol  ACTcbudiw  trantponed  b*  L.  V.  R.   R.  and  N.  P.  R.  R.,  from  WiTcrly   la 
Pbilad'a.  Nor.  loih.  1S77. 


*NoIifv  J.  A, 
W,  Bfiilier. 


B„  ic 


L  L,  V.  *N.  P..  $15. 


ro  thro',  sBc,  . 


In  the  thirteenth  joint  way-bill  of  the  first  shipment  the  words 
"  Notify  J.  &  VV.  Blaker,"  were  omitted. 

The  joint  way-bills  covering  the  second  shipment  were^  dated 
November  17,  1877,  but,  like  the  thirteenth  joint  way-bill  of  the 
first  shipment,  they  did  not  contain  the  words  "  Notify  J.  &  W. 
Blaker"  after  the  name  of  the  consignee  or  owner.  In  other 
'respects,  except  in  the  number  of  cattle  carried,  they  were  simi- 
lar to  those  covering  the  first  shipment. 

The  cattle  of  both  shipments  arrived  in  Philadelphia-^the  first 
on  November  11,  and  the  second  on  November  18 — and  were 
immediately  delivered  by  the  Pennsylvania  R.  Co.  to  the  North 
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Philadelphia  Drove  Yard  Co.,  which  was  formed  for  the  purpose 
of  receiving,  taking  care  of,  and  delivering  live-stock  to  their 
owners  or  consignees.  This  company  notified  the  Blakers  of 
the  arrival  of  the  cattle,  and  delivered  them  to  those  parties. 
The  Blakers  were  dealers  in  cattle,  and  had  particular  pens  in 
the  yard  assigned  to  them.  The  cattle  of  both  shipments  were 
placed  in  these  pens  by  the  agent  of  the  railroad  company  at 
the  drove-yard  station,  and  he  then  wrote  on  the  thirteenth 
joint  way-bill  of  the  first  shipment,  and  on  all  the  joint  way-bills 
of  the  last  shipment  from  Waverly,  under  the  name  of  the  con- 
signee or  owner,  these  words:  "Ac.  J.  &  W.  Blaker."  On  the 
day  after  they  arrived  and  were  placed  in  these  pens,  in  each 
case,  the  Blakers  sold  the  cattle  and  appropriated  the  proceeds. 
The  cattle  of  both  shipments  were  delivered  by  the  railroad 
company  to  the  drove-yard  company  without  any  direction  to 
hold  the  cattle  subject  to  the  order  of  the  consignee,  who  was 
also  the  owner  and  shipper,  and  the  cattle  were  delivered  to  the 
Blakers  without  such  order.  It  does  not  appear  that  any 
demand  was  made  by  the  railroad  company,  or  by  the  drove- 
yard  company,  for  anything  to  show  the  right  of  those  parties 
to  receive  the  cattle. 

The  bank  transmitted  the  drafts  for  collection,  with  the  car- 
riers* receipts  attached,  to  its  correspondent  at  Newtown,  Penn- 
sylvania. The  Blakers  were  notified  of  the  receipt  of  the  drafts, 
but  failed  to  accept  them,  and  they  were  protested  for  non-ac- 
ceptance, Nov.  27,  1877.  They  disposed  of  the  cattle  before 
the  arrival  of  the  drafts  and  carriers'  receipts,  and  soon  after- 
wards failed,  and  the  drafts  were  not  paid. 

It  appeared  in  evidence  that  Myrick  had  .previously  made  nu- 
merous shipments  of  cattle  from  Chicago  to  Philadelphia,  and 
taken  ^milar  receipts  from  the  Michigan  Central  R.  Co. ;  that 
these  cattle  had  been  received  by  the  North  Pennsylvania  R. 
Co.  and  delivered  by  it  at  Philadelphia  to  the  drove-yard  com- 
pany ;  that  it  had  been  the  practice  of  that  railroad  company  to 
deliver  th&  cattle  to  the  drove-yard  company,  and  of  the  latter 
company  to  deliver  them  to  the  Blakers  without  the  production 
of  the  carrier's  receipt  or  any  bill  of  lading,  or  any  order  of  the 
shipper  for  their  delivery.  It  also  appeared  that  there  was  no 
knowledge  on  the  part  of  the  Commercial  Bank  at  Chicago,  or 
of  its  correspondent  at  Newtown,  of  any  such  practice ;  that 
drafts  of  Myrick,  cashed  by  that  bank,  had  accompanied  previ- 
ous shipments  of  cattle ;  that  such  drafts,  upon  notice  to  the 
Blakers  of  their  receipt,  had  always  been  promptly  paid,  and 
that  the  bills  of  lading  (the  carriers'  receipts  in  question)  were 
not  surrendered  to  the  Blakers  until  such  payment. 

Upon  these  facts  the  Commercial  National  Bank  originally 
recovered  a  verdict  and  judgment  against  the  Michigan  Central 
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R.  Co.,  the  court  below  holding  that  the  receipts  of  that  com- 
pany constituted  contracts  to  carry  the  cattle  from  Chicago  to 
Philadelphia,  and  deliver  them  there  to  the  shipper  or  to  his 
order;  but  the  judgment  was  reversed  by  this  court  on  the 
ground  that  a  through  contract  for  their,  carriage  was  not  estab- 
lished by  those  receipts,  and  that  the  question  of  whether  or 
not  there  was  such  a  contract  for  their  carriage  should  have 
been  submitted  to  the  jury  to  determine  from  the  circumstances 
of  the  case.  Myrick  v.  Michigan  Central  R.  Co.,  107  U.  S.  102. 
The  present  action  was  subsequently  brought  against  the  North 
Pennsylvania  R.  Co.,  the 'last  of  the  series  of  railroad  carriers  in 
the  line  from  Chicago  to  Philadelphia,  for  the  non-delivery  at 
Philadelphia  of  the  cattle  of  both  shipments  to  the  order  of  the 
shipper,  as  designated  in  the  receipts  given  to  him  at  Chicago^ 
arid  in  the  way-bills  given  at  Waverly,  that  is,  to  his  assignee, 
the  plaintiff  herein.  Upon  the  evidence  in  the  case,  which  de- 
veloped the  facts  substantially  as  stated,  the  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  of  ts  claim.  A  verdict 
was  accordingly  rendered  for  $34,271.41  which  was  the  amount 
of  the  drafts. 

William  Rotch  Wister  and  George  F,  Edmunds  for  plaintiff  in 
error. 

Wayne  McVeagh  for  defendant  in  error.  J.  A,  Sleeper  filed  a 
brief  for  same. 

Field,  J.— There  is  no  doubt  of  the  power  of  the  circuit 

court  to  direct  a  verdict  for  the  plaintiff  upon  the 
di'^^M  **^*'*  evidence  presented  in  a  cause,  where  it  is  clear  that 
difT  "*  ^*'"    he  is  entitled  to  recover,  and  no  matter  affecting  his 

claim  is  left  in  doubt  to  be  determined  by  the  jury. 
Such  a  direction  is  eminently  proper,  when  it  would  be  the  duty 
of  the  court  to  set  aside  a  different  verdict,  if  one  were  rendered. 
It  would  be  an  idle  proceeding  to  submit  the  evidence  to  the 
jury,  when  they  could  justly  find  only  in  one  way.  Anderson 
County  Commissioners  v,  Beal,  113  U.  S.  227,  241.     • 

Upon  the  evidence  presented,  and  there  was  no  conflict  in  it, 

the  law  was  with  the  plaintiff.  The  duty  of  a  com- 
^Jy®^*'"^^''  mon  carrier  is  not  merely  to  carry  safely  the  goods 
^LiTestockJ     intrusted  to  him,  but  also  to  deliver  them  to  the 

party  designated  by  the  terms  of  the  shipment,  or  to 
his  order,  at  the  place  of  destination.  There  are  no  conditions 
which  would  release  him  from  his  duty,  except  such  as  would 
also  release  him  from  the  safe  carriage  of  the  goods.  The  un- 
dertaking of  the  carrier  to  transport  goods  necessarily  includes 
the  duty  of  delivering  them.  A  railroad  company,  it  is  true,  is 
not  a  carrier  of  live  stock  with  the  same  responsibilities  which 
attend  it  as  a  carrier  of  goods.     The  nature  of  the  property,  the 
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inherent  difficulties  of  its  safe  transportation,  and  the  necessity 
of  furnishing  to  the  animals  food  and  water,  light  and  air,  and 
protecting  them  from  injuring  each  other,  impose  duties  in 
many  respects  widely  different  from  those  devolving  upon  a 
mere  carrier  of  goods.  The  most  scrupulous  care  in  the  per- 
formance of  his  duties  will  not  always  secure  the  carrier  from 
loss.  But  notwithstanding  this  difference  in  duties  and  respon- 
sibilities, the  railroad  company,  when  it  undertakes  generally  to 
carry  such  freight,  becomes  subject,  under  similar  conditions,  to 
the  same  obligations,  so  far  as  the  delivery  of  the  animals  which 
are  safely  transported  is  concerned,  as  in  the  case  of  goods. 
They  are  to  be  delivered  at  the  place  of  destination  to  the  party 
designated  to  receive  them  if  he  presents  himself,  or  can  with 
reasonable  efforts  be  found,  or  to  his  order.  No  obligation  of 
the  carrier,  whether  the  freight  consists  of  goods  or  of  live-stock, 
is  more  strictly  enforced.  Forbes  v,  Boston  &  Lowell  R.  Co., 
133  Mass.  154;  McEntee  v.  New  Jersey  Steamboat  Co.,  45  N. 

Y.  34. 

If  the  consignee  is  absent  from  the  place  of  destination,  or 
cannot,  after  reasonable  inquiries,  be  found,  and  no  one  appears 
to  represent  him,  the  carrier  may  place  the  goods  in 
a  warehouse  or  store  with  a  responsible  person  to  be  i>»ty  of  carrier 
kept  on  account  of  and  at  the  expense  of  the  owner.  ^JJanrtt^b?^** 
He  cannot  release  himself  from  responsibility  by  fovad. 
abandoning  the  goods  or  turning  them  over  to  one  • 
not  entitled  to  receive  them.  Fisk  v,  Newton,  i  Denio,  45.  If 
the  freight  consist,  as  in  this  case,  of  live-stock,  the  carrier  will 
not,  under  the  circumstances  mentioned,  that  is,  when  the  con- 
signee is  absent  or  cannot  after  reasonable  inquiries  be  found, 
and  no  one  appears  to' represent  him,  relieve  himself  from  respon- 
sibility by  turning  the  animals  loose.  He  must  place  them  in 
some  suitable  quarters  where  they  can  be  properly  fed  and  shel- 
tered, under  the  charge  of  a  competent  person  as  his  agent,  or 
for  account  and  at  the  expense  of  the  owner.  Turning  them 
loose  without  a  keeper  or  delivering  them  to  one  not  entitled  to 
receive  them  would  equally  constitute  a  breach  of  duty  for 
which  he  could  be  held  accountable.  These  principles  are 
firmly  established  by  the  adjudged  cases,  and  rest  upon  obvious 
grounds  of  justice.     Angell  on  Carriers,  §  291. 

The  railroad  company,  defendant  below,  should,  therefore, 
have  given  necessary  instructions  to  the  drove-yard  company, 
which  was  its  agent  for  the  custody  and  care  of  the  cattle,  re- 
specting their  delivery — that  it  should  be  made  only  upon  the 
order  of  the  consignee,  who  was  also  the  owner  and  shipper. 
The  joint  way-bills  given  by  the  two  companies  at  Waverly, 
equally  with  the  original  receipts  given  at  Chicago,  disclosed  his 
85  A.  &  E.  R.  R.  Cas.— 86 
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name.     Those  joint  way-bills  were  for  the  guidance  of,  and  were 
used  by,  the  conductors  of  both  companies. 

In  the  case  of  The  Thames,  14  Wall.  98,  it  appeared  that  the 
purchaser  of  cotton  at  Savannah  delivered  it  thereto 
The'rhilmMr    ^  vessel  to  be  carried  to  New  York,  taking  bills  of  laci- 
ing,  in  which  it  was  stated  that  the  cotton  was  shipped 
by  one  Gilbert  Van  Pelt,  and  was  to  be  delivered  "  unto  order  or 
to  his  or  their  assigns."     Van  Pelt  was  a  member  of  a  firm  in 
New  York,  for  which  he  purchased  the  cotton.    Against  the  ship-  • 
ment  he  drew  a  draft  on  his  firm,  payable  fifteen  days  after  sight, 
and  delivered  it,  with  the  bills  of  lading,  to  parties  who  obtained 
a  discount  of  the  draft  from  a  bank  in  Atlanta.     The  draft  and 
bills  were  at  once  forwarded  to  New  York  to  an  agent  of  the 
bank,  to  procure  their  acceptance  by  the  firm.     Before  the  draft 
became  due  the  vessel  arrived  at  New  York  and  gave  notice  to 
the  firm  of  the  arrival  of  the  cotton.     That  vessel  had  previously 
brought  cotton  in  the  same  way  for  the  firm,  and  the  master  of 
the  vessel,  knowing  that  the  cotton  was  intended  for  the  firm, 
and  having  no  information  from  the  bank's  agent,  or  from  any 
other  source,  of  any  other  consignee  or  claimant,  delivered  to  it 
the  cotton,  taking  its  receipt.     When  the  draft  became  due, 
two  weeks  afterwards,  and  was   not  paid,  the  cotton  was  de- 
manded of  the  owner  of  the  vessel  by  the  bank's  agent.     In  the 
action  which  followed  it  was  contended  by  the  owner  that  the 
delivery  was  justified,  and  that  the  vessel  had  discharged  its 
obligation,  but  this  court  held  that,  though  the  delivery  had 
been  made  in  ignorance  of  the  any  outstanding  claim  to  the 
cotton,  it  was,  nevertheless,  a  breach  of  the  contract  of  affreight- 
ment, and  that  the  agent  of  the  bank  could  libel  the  vessel, 
which  was  bound  for  the  proper  delivery  of  the  property,  for  the 
loss  sustained.     And  the  court  said  :  "  By  issuing  bills  of  lading 
for  the  cotton,  stipulating  for  a  delivery  to  order,  the  ship  be- 
came bound  to  deliver  it  to  no  one  who  had  not  the  order  of 
the  shipper,  and  this  obligation  was  disregarded  instantly  on  the 
arrival  of  the  ship.     And  it  is  no  excuse  for  a  delivery  to  the 
wrong   persons   that   the   indorsee  of   the  bills  of   lading  was 
unknown,  if  indeed  he  was,  and  that  notice  of  the  arrival  of  the 
cotton  could  not  be  given.     Diligent  inquiry  for  the  consignee, 
at  least,  was  a  duty,  and  no  inquiry  was  made.     Want  of  notice 
is  excused  when  the  consignee  is  unknown,  or  is  absent,  or  can- 
not be  found  after  diligent  search.     And  if,  after  inquiry,  the 
consignee  or  the  indorsee  of  the  bill  of  lading  for  deliver>'  to 
order  cannot  be  found,  the  duty  of  the  carrier  is  to  retain  the 
goods  until  they  are  claimed,  or  to  store  them  prudently  for  and 
on  account  of  their  owner.     He  may  thus  relieve  himself  from 
the  carrier's  responsibility.     He  has  no  right  under  any  circum- 
stances to  deliver  to  a  stranger." 
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The  direction  on  the  receipts  given  at  Chicago,  and  on  the 
way-bills  of  the  first  shipment  from  Waverly,  to  "  notify  J.  &  W. 
Blaker/*  in  no  respect  qualified  the  duty  of  the  car- 
rier to  deliver  the  animals  to  the  order  of  the  con-  Mfcctof  dir«c- 
signee.  If  they  were  consignees,  the  direction  to  tiftT'i^rtulIl^ 
notify  them  would  be  entirely  unnecessary,  because  AnthoritiM. 
the  duty  of  the  carrier  is  to  notify  the  consignee  on 
the  arrival  of  goods  at  their  place  of  destination.  In  the 
-case  of  Furman  v.  Union  Pacific  R.  Co.,  recently  decided  by  the 
court  of  appeals  of  New  York,  io6  N.  Y.  579 ;  s.  c,  32  Am.  & 
Eng.  R.  R.  Cas.  500,  it  was  held  that  placing  in  a  bill  of  lading 
a  direction  to  notify  certain  persons  is  a  plain  indication  in  the 
absence  of  further  directions,  that  they  are  not  the  consignees. 
The  earlier  case  of  Bank  of  Commerce  v,  Bissell,  72  N.  Y.  615, 
is  also  in  point  on  this  subject.  There  the  action  was  against 
the  defendants  as  common  carriers  upon  a  bill  of  lading  of  a 
boat-load  of  wheat  shipped  at  Buffalo  for  transportation  to  New 
York  on  account  and  order  of  the  plafntiff.  The  bill  of  lading 
contained  this  direction  :  "  Notify  E.  S.  Brown,  New  York,"  and 
was  given  to  the  bank  as  security  for  a  draft  drawn  by  the 
shippers  on  Brown.  With  the  draft  annexed  it  was  forwarded 
to  New  York,  with  an  indorsement  by  the  cashier  of  the  bank 
that  the  wheat  was  subject  to  payment  of  the  draft,  and  was  to 
be  delivered  only  on  such  payment.  On  the  arrival  of  the  wheat 
in  New  York  it  was  delivered  to  Brown,  and  he  became  insol- 
vent before  the  draft  fell  due.  It  was  held  that  the  defendants 
were  not  warranted  by  the  bill  of  lading  in  delivering  the  wheat 
to  Brown,  and  that  the  discount  of  the  draft  and  its  acceptance 
did  not  justify  the  delivery.  It  was  also  held  that  the  fact  that 
the  plaintiff  did  not  indorse  over  the  bill  of  lading  to  any  one  in 
New  York  authorizing  him  to  receive  the  wheat,  did  not  relieve 
the  defendants  from  the  duty  of  holding  it  as  plaintiff's  property 
or  subject  to  its  lien;  that  they  could  have  given  notice  to 
Brown,  "  and  if  neither  he  nor  any  one  else  came  with  authority 
to  take  delivery,  they  could,  and  it  was  their  duty  to  have  put 
the  wheat  in  store." 

It  follows  from  those  views  that  the  defendant,  the  North 
Pennsylvania  R.  Co.,  in  allowing  the  cattle   to   go 
into  the  possession  oif  the  Blakers,  through  its  agent,  7!!j*""i| *'*. 
the  drove-yard  company,  without  the  order  of  the  con-  Mi^Siwy.  ' 
signee,  who,  as  stated  above,  was  also  the  owner  and 
shipper,  became  responsible  for  their  value  to  the  Commercial 
National  Bank,  which  held  his  orders  indorsed  on  the  receipts 
for  the   shipments.     It  is  true  that  the  original  receipts  only 
bound  the  Michigan  Central  R.  Co.  to  carry  safely  the  animals 
on  its  own  road  and  deliver  them  safely  to  the  next  connecting 
line  to  carry  on  the  route  beyond.     Myrick  v.  Michigan  Central 
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R.  Co.,  107  U.  S.  102,  But  the  last  carrier  in  the  connecting- 
lines  was  bound  to  deliver  the  animals  at  the  place  of  destina- 
tion,  and  to  the  consignee  there,  or  to  his  order,  if  they  were 
made  known  to  it  on  receiving  the  freight  from  the  preceding  con- 
necting company.  In  this  case  there  is  no  question  that  the 
company  had  such  knowledge  when  the  cattle  were  received. 
The  destination  and  the  name  of  the  consignee  appear  upon  the 
way-bills  given  at  Waverly,  There  were  only  two  places  at  which 
the  cattle  were,  on  their  way  from  Chicago,  reshipped,  that  is, 
taken  from  the  cars,  and,  after  a  short  interval  of  rest,  replaced. 
Waverly  was  one  of  these  places,  and  when  they  were  reshipped 
there  these  way-bills,  with  a  designation  of  the  destination  and 
consignee  of  the  cattle,  were  made  out. 

The  indorsement  by  Myrick  to  the  plaintiff,  the  Commercial 
Bank  of  Chicago,  of  the  receipts,  taken  on  the  shipment  of  the 
cattle,  transferred  their  title,  and  gave  to  the  bank 
cvitom  M  to  the  right  to  their  possession,  and,  if  necessary,  to  sell 
OTt  p^i!^n  them  for  .the  payment  of  the  drafts.  The  fact  that 
of  bin.  the  railroad  company  at  Philadelphia  had  been  in  the 

habit  of  delivering  cattle,  transported  by  it,  to  the 
Blakers  through  the  drove-yard  company,  without  requiring  the 
production  of  any  bill  of  lading  or  receipt  of  the  carrier  given  to- 
the  shipper,  or  any  authority  of  the  shipper,  in  no  respect  relieved 
the  company  from  liability  for  the  cattle  in  this  case.  It  was 
not  shown  that  the  shipper  or  the  bank  which  took  the  draft 
against  the  shipment,  or  its  correspondent  at  Newtown  in  Penn- 
sylvania, had  any  knowledge  of  the  practice,  and,  therefore,  if  any 
force  can  be  given  to  such  a  practice  in  any  case,  it  cannot  be 
given  in  this  case  where  the  party  sought  to  be  affected  had  no 
knowledge  of  its  existence.  In  Bank  of  Commerce  v.  Bissell, 
cited  above,  the  defendants  offered  to  prove  a  custom  in  New 
York  to  deliver  property  under  bills  of  lading  to  the  person  who 
was  to  have  notice  of  its  arrival.  The  evidence  was  rejected, 
and  the  court  of  appeals  held  that  there  was  no  error  in  its  re- 
jection, stating  that  if  the  custom  were  established  it  could  not 
subvert  a  positive,  unambiguous  contract. 

Numerous  other  assignments  of  error  are  presented  for  which 
a  reversal  of  the  judgment  is  asked,  but  the  propositions  of  law 
embodied  in  them  were  not  urged  in  the  courtbelow,  and,  there- 
fore, the  fact  that  the  court  did  not  rule  upon  them  constitutes 
no  ground  for  interference  with  the  judgment.  The  onft  excep- 
tion taken  was  to  the  direction  of  the  court  upon  the  evidence 
to  find  a  verdict  for  the  plaintiff  for  the  amount  claimed.  To 
that  direction  the  defendant  excepted,  and  it  is  at  liberty  to 
show,  either  that  there  was  sufficient  evidence  to  go  to  the  jury, 
or  that  questions  of  law  apparent  upon  the  record  would  control 
the  case  in  opposition  to  the  direction.   But  this  it  has  not  done. 
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As  before  stated,  there  was  no  conflict  in  the  evidence,  and  the 
law  upon  it  was  clearly  with  the  plaintiff. 
The  judgment  is  therefore  affirmed. 

Delivery  of  Qoodi  Without  Requiring  Production  of  Bill  of  Lading.— See, 
ante,  Pennsylvania  R.  Co.  v.  Stern,  551,  and  note,  554-556. 


Merchants'  Despatch  Transportation  Co. 

V. 

Hately  et  al.  • 

ft 

(14  Supreme  Court,  Canada,  572.) 

Carrlert — Connecting  Linei  — Biili  of  Lading — Terms  of  Contract — 
Custody  of  Qoodi-— Delivery— Negligence. — The  M.  D.  T.  Co.  through  one 
B.  contracted  with  H.  to  carry  a  quantity  of  butter  from  London,  On- 
tario, to  England,  and  bills  of  lading  were  signed  by  B.,  describing  him- 
self as  agent  severally  but  not  jointly,  for  the  G.  W.  R.  Co..  the  M.  D.  T. 
Co.,  and  the  G.  W.  S.  S.  Co.  named  as  carriers  therein.  The  G.  W.  R. 
Co.  were  to  carry  the  goods  from  London  to  the  Suspension  Bridge,  the 
M.  D.  T.  Co.  from  the  Suspension  Bridge  to  New  York,  and  it  was  then 
to  be  delivered  to  the  S.  S.  Co.  for  carnage  to  England.  It  was  provided 
by  one  clause  in  the  bill  of  lading  that  if  damage  was  caused  to  the  goods 
during  transit  the  sole  liability  was  to  be  on  the  company  having  the  cus- 
tody thereof  at  the  time  of  such  damage  occurring.  The  butter  was 
carried  to  New  York  where  it  was  taken  from  the  car  and  placed  in 
lighters  owned  by  the  M.  D.  T.  Co.  to  be  conveyed  to  the  steamer  "  Dor- 
set" belonging  to  the  S.  S.  Co.  On  arriving  at  the  pier  where  the  steamer 
lay  the  lighter  could  not  get  near  enough  to  unload,  and  the  stevedore  in 
charge  of  the  steamer  had  it  towed  across  the  river  with  instructions  for 
it  to  remain  until  sent  for.  The  "  Dorset"  sailed  without  the  butter  which 
was  sent  by  another  steamer  of  the  S.  S.  Co.  some  hve  days  later.  The 
butter  was  damaged  by  the  heat  while  in  the  lighter.  Hela,  affirming  the 
judgment  of  the  court  below,  that  the  M.  D.  T.  Co.  having  made  a  through 
contract  for  the  carriage  of  the  goods  they  were  liable  to  H.  for  the  dam- 
age, and  even  under  the  bill  of  lading  were  not  relieved  from  liability  as 
the  butter  was  never  delivered  to,  and  received  by,  the  S.  S.  Co.  but  was 
in  the  custody  of.  the  M.  D.  T.  Co.  when  the  damage  occurred. 

Appeal  from  a  decision  of  the  Court  of  Appeals  for  Ontario, 
12  Ont.  App.  R.  201,  affirming  the  judgment  of  the  Divisional 
Court,  4  O.  R.  723,  in  favor  of  the  plaintiff. 

The  facts  of  the  case  as  far  as  they  affect  the  appeal  to  the 
Supreme  Court  may  be  stated  as  follows. 

The  plaintiff,  Hately,  was  an  extensive  shipper  of  butter  and 
■cheese  from  London,  Ont.,  to  England,  and  in  August,  188 1,  he 
applied  by  telegram  to  the  agent  of  the  Merchants*  Despatch 
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Co.  for  the  carriage  of  three  hundred  packages  of  butter  to  Eng 
land.    The  following  telegrams  passed  between  Hately  and  the 
agent : 

"Toronto.  August  22,  1881. 
"To  John  Barr: 

"  Will  give  you  car  butter,  London — 300  packages  for  Lon- 
don—one for  Bristol — one  for  Cardiff.  Will  ship  Tuesday  for 
Saturday's  steamer  at  63  cents.     Say  quick  if  you  accept,  and 

if  you  can  get  it  through.  W.  C.  Hatley." 

"August  22,  1 88 1. 

"  To  W.  T.  Hately  : 

"  Sixty-four  best  can  do^steamers  27th — if  they  will  take  it* 
Answer,  and  will  wire  New  York  to  place. 

"  John  Barr." 

"August  22,  1 88 1. 

"  To  John  Bai  r  : 

"  Your  list  says  steamers  *  Bristol '  and  *  Cardiff  *  Saturday- 
Will  ship  butter  to-morrow  for  them  at  rate  you  name. 

"W.  C.  Hately." 

"August  22,  1 88 1. 

"To  W.  C.  Hately: 

"  Ship  your  London  butter  via  Great  Western.  You  can  get 
refrigerators  there.     I  have  advised  Western. 

"  John  Barr." 

The  Despatch  Co.  had  traffic  arrangements  with  the  Great 
Western  R.  Co.  and  the  Great  Western  S.  S.  Co.,  and  Barr  was 
their  general  agent  at  Toronto. 

The  agent  notified  the  Great  Western  R.  Co.  of  the  arrange- 
ment with  Hately,  and  the  butter  was  shipped  by  the  Great 
Western  on  August  23.     Bills  of  lading  were  signed  as  follows : 

"FOREIGN  BILL  OF  LADING. 

"  Great  Western  Railway, 

"  Merchants*  Despatch  Transportation  Co.,  and  the  Great  West- 
ern Line  of  Steamships  from  New  York,  From  London,  Ont., 
to  Bristol,  England. 

"  Shipped  in  apparent  good  order,  by  W.  C.  Hately,  the  pack- 
ages, property  or  articles  marked,  numbered,  and  specified  as 
below.  Contents,  gauge,  value,  and  condition  of  contents  un- 
known.    Weights  subject  to  correction. 

"  To  be  delivered  in  like  good  order  and  condition  unto  order, 
or  to  his  assigns,  he  or  they  paying  freight,  in  cash,  immediately 
on  landing  the  goods,  without  any  allowance  of  credit  or  dis- 
count, at  the  rate  of  gross  weight  delivered,  with  average 
accustomed  (at  $4.80  to  the  pound  sterling),  under  the  following 
terms  and  conditions,  viz.:  .  .  . 
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'*  Through  rate  64c.  gold  per  100  lbs.     Gross  weight  9639  lbs. 

**  13F*  The  property  covered  by  this  bill  of  lading  is  subject 
to  all  the  conditions  expressed  in  the  customary  forms  of  bills 
of  lading  in  use  by  said  steamships  or  steamship  company  at 
time  of  shipment. 


MARKS  AND  NUMBERS. 

MERCHANDISE. 

One  hundred  and  fifty  (150). 

P.  2  Top. 

P.  Side. 

Car  2872,  M.  D.  T. 

* 

Packages  of  butter. 

Iceing  to  be  charged  forward. 

"  3.  It  is  further  agreed,  that  the  said  Great  Western  Rail- 
way, and  its  connections,  shall  not  be  held  accountable  for  any 
damage  or  deficiency  in  packages  after  the  same  have  been 
receipted  for  in  good  order  by  consignees,  or  their  agents,  at  or 
by  the  next  carrier  beyond  the  point  to  which  this  bill  of  lading 
contracts.  Consignees  are  to  pay  freight  and  charges  upon  the 
goods  or  merchandise  in  lots  or  parts  as  they  may  be  delivered 
to  them. 

"  4.  It  is  further  stipulated  and  agreed,  that  in  case  of  any 
loss,  detriment,  or  damage  done  to  or  sustained  by  any  of  the 
property  herein  receipted  for  during  such  transportation,  where- 
by any  legal  liability  or  responsibility  shall  or  may  be  incurred, 
that  company  alone  shall  be  held  answerable  therefor  in  whose 
actual  custody  the  same  may  be  at  the  time  of  the  happening 
of  such  loss,  detriment,  or  damage,  and  the  carrier  so  liable 
shall  have  the  full  benefit  of  any  insurance  that  may  have  been 
effected  upon  or  on  account  of  said  goods. 

"  6.  It  is  further  agreed,  that  the  said  Great  Western  Rail- 
way, and  its  connections,  have  liberty  to  forward  the  goods  or 
property  to  port  of  destination  by  any  other  steamer  or  steam- 
ship company  than  that  named  herein  ;  and  this  contract  is 
executed  and  accomplished,  and  the  liability  of  the  Great  West- 
ern Railway,  and  its  connections,  as  common  carriers  there- 
under, terminates  on  the  delivery  of  the  goods  or  property  to 
the  steamer  or  steamship  company's  pier  at  New  York,  when 
the  responsibility  of  the  steamship  company  commences,  and 
not  before." 

The  bills  of  lading  were  signed  by  "  William  Brown,  agent 
severally  but  not  jointly,**  and  endorsed  by  Hately  and  the  con- 
signees. 

The  Great  Western  R.  Co.  were  to  forward  the  butter  to  the 
Suspension  Bridge  and  the  Despatch  Company  thence  to  New 
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York,  where  it  was  to  be  delivered  on  board  a  steamer  of  the 
S.  S.  Co.,  who  were  to  carry  it  to  England.  This  arrange- 
ment was  carried  out,  but  when  the  butter  was  taken  from  the 
cars  at  New  York  and  placed  in  lighters  to  be  put  on  board  the 
steamer  Dorset,  then  in  dock,  a  delay  occurred.  The  lighter 
could  not  get  near  enough  to  place  the  butter  either  on  the 
steamer  or  the  pier  at  which  she  lay,  and  the  stevedore  in  charge 
of  the  steamer  caused  the  lighter  to  be  towed  across  the  river 
to  Brooklyn,  directing  the  lighter-man  to  remain  there  until  he 
sent  a  tug  to  bring  it  back.  The  Dorset  sailed  on  September 
3d  without  the  butter,  and  it  was  finally  sent  by  the  "  Bristol,*' 
another  steamer  of  the  S.  S.  Co.,  on  September  7th.  On  arrival 
in  England  the  butter  was  found  to  be  injured  by  the  heat. 

Hately  brought  an  action  against  all  three  companies  and  on 
the  first  trial  l\e  was  non-suited  on  the  ground  that  the  action 
should  have  been  brought  by  the  consignee  who  had  paid  him 
for  the  butter.  The  divisional  court  set  aside  the  non-suit,  and 
allowed  the  consignee  to  be  joined  as  plaintiff  in  the  action. 
That  decision  is  reported  in  2  O.  R.  385.  The  action  was  tried 
again  and  Hately  obtained  a  verdict  against  all  the  defendants. 
The  Despatch  Company  appealed  from  the  judgment  at  the 
trial  directly  to  the  court  of  appeal,  and  the  other  defendants  to 
the  divisional  court.  The  latter  court  sustained  the  verdict 
against  the  S.  S.  Co.,  who  then  appealed  to  the  court  of  appeal 
which  reversed  the  decision  of  the  divisional  court  and  affirmed 
that  of  the  judge  at  the  trial,  as  to  the  Despatch  Company, 
leaving  the  plaintiff  with  his  verdict  against  that  company.  The 
latter  company  then  appealed  to  the  supreme  court  of  Canada. 

Robinson,  Q.C.,  and  Millar  for  the  appellants. 

MosSy  Q.C.,  for  the  respondent. 

Sir  W.  J.  Ritchie,  C.J. — It  appears  to  me  that  the  only  ques- 
tion in  this  case  is  :  Was  the  butter  delivered  in  good 
•Mted?*''*'  condition  to  the  steamer  or  steamship  company's 
piers  at  New  York,  as  the  defendants  undertook  to 
do,  and  if  it  was  not  was  the  butter  damaged  while  in  charge  of 
the  Transportation  Co.  in  accordance  with  the  terms  of  the  con- 
dition contained  in  the  bill  of  lading?  It  is  abundantly  clear  that 
floodg  ant  do-  under  the  bill  of  lading  placing  the  butter  on  board 
Urendto  the  barge  at  New  York  was  not  a  delivery  to  the 
*'**"^u*""'  s^^^'^ship  company.  It  seems  to  me  that  the  fact  of 
***'  ''  sending  the  goods  away  from  the  pier  was  a  refusal 
to  receive  them  and  I  cannot  see  that  the  transportation  com- 
pany, as  against  the  plaintiff,  while  the  goods  were  on  board  the 
barge  had  any  right  to  leave  the  pier  with  them  and  remain  away 
for  so  long  a  time  as  to  destroy  the  butter.  They  should,  in  my 
opinion,  have  insisted  on  the  acceptance  of  the  goods  at  the 
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pier ;  if  the  steamship  wrongfully  neglected  or  refused  to  accept 
the  goods  I  cannot  see  that  this  is  any  answer  to  the  plaintiff's 
claim,  though  it  may,  between  the  transportation  and  the  steam- 
ship company,  be  a  matter  for  controversy.  The  transportation 
company  assumed  the  responsibility  of  seeing  that  the  goods  were 
delivered  on  the  pier  in  such  manner  that  they  could  be  shipped 
by  the  first  steamer,  which  it  is  quite  clear  they  might  have  been 
on  board  the  "  Dorset,*'  which  sailed  on  the  3d  of  September.  It 
is  said  that  the  barge  or  lighter  could  not  get  to  the  pier ;  in  my 
opinion  whether  it  could  or  not  get  to  the  pier  should  have  been 
first  ascertained,  and  a  perishable  article  such  as  butter  should 
not  have  been  sent  away  under  such  a  heated  atmosphere  until  it 
was  ascertained  that  it  would  reach  the  pier  without  unreasonable 
delay,  which  was  obviously  not  possible  in  this  case  by  reason 
of  other  lighters  engaged,  in  unloading  the  "  Dorset,"  and  the 
lighter  with  the  butter  was  sent  away  because  it  was  blocking 
the  way  showing  very  clearly  that  the  butter  was  sent  too  soon 
and  should  not  have  been  removed  from*  the  ice  car  until  a 
proper  delivery  in  the  terms  of  the  bill  of  lading  could  have  been 
effected. 

In  this  case  I  can  see  no  reason  why,  if  the  barge  could  not 
reach  the  pier,  instead  of  sending  the  barge  away,  as  was  done, 
the  butter  was  not  immediately  returned  to  the  ice  car  from 
which  it  had  been  taken,  and  kept  there  until  the  delivery  at  the 
pier  could  be  effected.  If  the  butter  was  improperly  moved  at 
the^nstigation  of  the  steamship  company  before  it  could  be  re- 
reived  at  the  pier  that  might  possibly  form  a  very  good  subject 
for  a  claim  by  the  transportation  company  against  the  steamship 
company,  but  I  entirely  fail  to  see  how  it  is  an  answer  to  the  un- 
fortunate owner  of  the  butter  who  had  a  right  to  look  to  the 
transportation  company  to  see  that  his  property  was  delivered 
at  the  pier  in  a  position  to  be  then  and  there  shipped  from  the 
pier. 

Therefore  I  think  there  was  no  delivery  to  the  steamship  com- 
pany or  the  steamship  company's  pier  until  after  the  damage  to 
the  butter  occurred,  which  took  place  while  in  the  possession  of 
the  transportation  company  and  for  which  they  are  responsible, 
in  my  opinion,  to  the  plaintiffs. 

Strong,  J. — For  the  reasons  assigned  by  the  court  of  appeal  I 
am  of  opinion  that  the  judgment  appealed  against  ought  to  be 
affirmed. 

FOURNIER,  J.— Concurred. 

Henry,  J. — I  am  of  opinion  that  the  appellant  company  were 
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the  original  contractors  to  carry  the  butter  from  the  place 
where  it  was  delivered  to  them  to  England,  and 
?•  «»t«et  »•-  thai^  ti^e  bill  of  lading  only  settles  the  liability  between 
Mdtkipper.  ^^e  different  carriers.  There  was  no  privity  of  con- 
tract between  the  shipper  and  the  steamer. 
The  transportation  company  were  guilty  of  gross-negligence 
in  taking  the  butter  out  of  the  ice  car  in  the  hot  weather  of 
New  York  and  exposing  it  to  the  sun  in  a  lighter.  They  should 
KeffiigvBceof  •  ^^^  have  moved  it  in  the  heat  of  the  sun  until  it  was 
traiiRporuttoB  in  a  position  to  be  placed  on  board  the  steamer,  and 
ronpMf.  when  the  steamer  authorities  declined  to  take  imme- 
diate delivery  of  the  butter  it  was  the  duty  of  the  transportation 
company,  who  owned  "the  lighters,  to  place  it  in  a  position 
where  it  would  be  preserved  until  it  could  be  received  by  the 
steamer.  The  company  were  guilty  of  express  negligence,  and 
for  these  reasons  I  think  the  judgment  of  the  court  of  appeal 
was  right  and  that  this  appeal  should  be  dismissed  with  costs. 

Taschereau,  J. — I  concur  in  the  judgment  delivered  by  the 
chief  justice,  and  for  the  reasons  given  by  him  I  think  this  ap- 
peal should  be  dismissed  with  costs. 

G WYNNE,  J.— The  Merchants'  Despatch  Transportation  Co. 
are,  in  ipy  opinion,  clearly  liable  for  the  loss  of  the  butter  in 

question  as  the  parties  who  contracted  with  the  plain- 
TrMiportotiom  tiff  Hately  to  convey  the  butter  to  England,  what- 
r"t!dtir*hi  ^^^^  ^^y  ^^  their  rights  over  against  the  Great 
iioodttoLoL-'  Western  R.  Co.  or  the  New  York  Central  &  Hudson 
*»■.  River  R.  Co.  or  the  Steamship  Co.  with  whom  they 

contracted  for  the  actual  carriage  of  the  butter.  The 
plaintiff  Hately  in  delivering  the  butter  to  the  Great  Western  R. 
Co.  at  London,  was  acting  merely  in  pursuance  of  the  instructions 
given  to  him  by  the  Despatch  Transportation  Co.  and  for  the 
purpose  of  enabling  that  company  to  fulfil  their  contract  with 
him,  and  they  cannot  now  be  heard  to  claim  exemption  from 
liability  under  their  contract  by  appealing  to  the  bill  of  lading 
which  in  pursuance  of  the  arrangements  existing  between  the 
Despatch  Co.  and  the  railway  companies  through  w'hom  the 
former  company  carry  on  their  business,  the  Great  Western  R. 
Co.  issued  to  Hately.  The  difficulty  which  this  case  presented 
in  the  courts  below  appears  to  have  arisen  wholly  from  the  mode 
in  which  the  Merchants'  Despatch  Transportation  Co.  transact 
their  business — a  mode  designed  apparently  for  the  purpose  of 
mystifying  the  persons  with  whom  they  enter  into  contracts  and  of 
throwing  difficulties  in  the  way  of  their  recovering  compensation 
for  undoubted  injuries,  by  attempts  to  shift  their  own  responsi- 
bility to  some  or  one  of  the  carriers  with  whom,  to  enable  them 
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to  carry  on  their  business  as  a  Despatch  Transportation  Co.,  they 
find  it  to  be  their  interest  to  enter  into  special  arrangements. 
There  is  no  such  difficulty  in  the  case  before  us  as  the  Despatch 
Transportation  Co.  are  the  only  defendants  who  are  parties  to  this 
appeal,  and  as  to  their  liability  there  can,  I  think,  be  no  doubt. 
Appeal  dismissed  with  costs. 

Carriers — Delay  in  Transporting. — A  carrier  is  responsible  in  damages  for 
a  failure  to  ship  goods  within  a  reasonable  time  after  they  are  received. 
Rome  R.  Co.  t/.  Sullivan,  32  Ga.  400;  Kent  v,  Hudson  K.  Co.,  22  Barb. 
(N.  Y.)  278.  Where  the  carrier  makes  an  express  contract  for  carriage 
and  delivery  within  a  specified  time,  he  is  bound  to  the  fulfilment  of  that 
contract  and  is  liable  for  delay  from  whatever  cause  the  delay  may  have 
arisen.  Wood  v.  Chicago  &  M.  R.  Co..  59  Iowa.  196;  s.  c,  24  Am.  & 
Eng.  R.  R.  Cas.  91;  overruling  Wood  v.  Chicago  &  M.  R.  Co..  68  Iowa,. 
491 ;  s.  c.  21  Am.  &  Eng.  R.  R.  Cas.  36;  Knowles  v.  Dabney,  105  Mass. 
437;  Gage  V,  Terrell,  91  Mass.  (9  Allen)  299;  Wareham  Bank  v.  Burt,. 
Sy  Mass.  (5  Allen)  113;  Terrill  v.  Gage.  86  Mass.  (4  Allen)  251;  Higgin- 
son  V.  Weld,  80  Mass.  (14  Gray)  465 ;  Ball  v.  Wabash  R.  Co.,  83  Mo.  574 ; 
Collier  v,  Swinney,  16  Mo.  484;  Harmony  v.  Bingham,  i  Duer  (N.  Y.),. 
209;  Place  v.  Union  Express  Co.,  2  Hilt.  (N.  Y.)  19;  Hand  v.  Baynes.  4 
Whart.  (Pa.)  214;  Texas  Pac.  R.  Co.  v.  Nicholson,  61  Tex.  491 ;  s.  c,  21 
Am.  &  Eng.  R.  R.  Cas.  133  ;  The  Harriman,76  U.  S.  (9  Wall.)  161 ;  bk.  19^ 
L.  ed.  629 ;  Great  Northern  R.  Co.  v.  Hawcroft,  21  L.  J.  Q.  B.  178  ;  Robin- 
son V.  Dunmore,  2  Bos.  &  P.  416.  Where  no  specific  time  has  been  named 
within  which  the  carriage  and  delivery  is  to  be  made  a  reasonable  time  will 
be  implied.  Illinois  Cent.  R.  Co.  v. Waters,  41  111.  73;  Michigan  R.  Co.z/.  Day» 
20  III.  375  ;  Chicago,  etc.,  R.  Co.  v.  Dawson,  79  Mo.  296 ;  s,  c,  18  Am.  &  Eng. 
R.  R.  Cas.  521  ;  Wilbertr'.  New  York  R.  Co.,  19  Barb.  (N.  Y.)  36 ;  Parsons 
V,  Hardy,  14  Wend.  (N.  Y.)  215  ;  Bonner  v.  Merchants'  Steamboat  Co.,  i 

iones  (N.  C.)  L.  211 ;  Ludwig  v.  Meyre,  5  Watts  &  S.  (Pa.)  438  ;  Hill  v, 
lumphreys,  5  Watts  &  S.  (Pa.)  123;  Eagle  v.  White,  6  Whart.  (Pa.)  505  ; 
Nettles  z/.  South  Carolina  R.  Co..  7  Rich.  (S.  C.)  190;  East  Tennessee  R. 
Co.  v.  Nelson,  I  Coldw.  (Tenn.)  272;  Mann  v,  Burchard,  40  Vt.  326 ;  Mc- 
Laren V.  Detroit  R.  Co.,  23  Wis.  138;  Nndd  v.  Wells,  11  Wis.  407  ;  D'Arc 
V,  London  R.  Co.,  L.  R.  9  C.  P.  325 ;  Hales  v.  London  R.  Co..  4  B.  &  S. 
66 ;  s.  c,  32  L.  J.  6.  B.  292  ;  Hughes  v.  Great  Western  R.  Co.,  14  C.  B.  637 ; 
s.  c,  25  Eng.  L.  «  Eq.  283 ;  Robinson  v.  Great  Western  R.  Co..  35  L.  J. 
(N.  S.)  C.  P.  123  ;  Raphael  v,  Pickford,  5  M.  &.  G.  ^58;  Dohohoet/.  London 
R.  Co.,  1 5  W.  R.  793.     See,posf,  Ayres  v,  Chicago  &  N.  W.  R.  Co.,  and  note. 

As  for  damages  for  failure  to  carry.  See,  posf,  Haas  v,  Kansas  City  & 
F.  S.  &  Gulf  R.  Co.  572,  and  note,  575. 

Whether  goods  shipped  are  carried  and  delivered  within  a  reasonable 
time  is  a  question  of  fact  for  the  jury  and  depends  upon  the  facts  of  each 
case.  Col.  W.  R.  Co.  v,  Flournoy,  75  Ga.  745.  The  season  of  the  year 
is  also  to  be  considered  because  the  same  delay  that  at  one  time  might  not 
be  harmless,  at  another  time  might  be  a  serious  injury.  Vicksburg  &  M. 
R.  Co.  v.  Ragsdale,  46  Miss.  458;  McGraw  v.  Baltimore  R.  Co.,  18  W. 
Va.  61  ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  188. 

Same — Neglect  to  Forward  CoodSi— Where  the  agentof  a  railroad  company 
for  the  delivery  of  freij;ht  is  authorized  to  make  all  necessary  arrangements 
as  to  the  time  and  place  of  its  delivery  agrees  to  forward  freight  by  another 
line  if  this  agreement  is  neglected  the  railroad  company  will  be  liable. 
Michigan  S.  &  N.  I.  R.  Co.  7/.  Dav.  20  111.  375. 

What  Amounts  to  Contract  to  Ship  to  Destination. — See  Rickerson  R.  M. 
Co.  V.  Grand  Rapids  &  I.  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  487;  note  496. 
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Haas 

V. 

Kansas  City,  Fort  Scott  and  Gulf  R.  Co. 

{Georgia  Supreme  Court,  Oct.  lo,  1888.) 

Carriert  of  Goods — Delay  in  Delivery — Strike. — A  railroad  company  is  not 
liable  for  loss  occasioned  by  delay  in  delivering  freight,  caused  by  a  strike 
of  its  employees,  accompanied  by  intimidation  and  violence  which  could 
not  be  prevented  or  suppressed  by  either  the  company  or  the  civil  au- 
thorities. 

dame— Delay— Suit  by  Consignee. — Where  a  contract  for  the  transporta- 
tion of  freight  is  made  by  a  railroad  company  with  the  consignor,  the  con- 
signee cannot  sue  for  damages  caused  by  delay  in  delivery,  unless  the 
consignor  has  assigned  or  indorsed  to  him  the  bill  of  lading. 

Same — Damages — Depreciation  of  Market. — A  consignee  cannot  recover 
damages  for  delay  in  the  delivery  of  merchandise  consigned  to  him  as  pur- 
chaser, occasioned  by  depreciation  in  the  market  price,  unless  he  shows 
that  the  proceeds  of  the  consignment  were  less  than  the  purchase  price 
paid  by  him. 

Error  from  a  judgment  in  favor  of  defendant  in  an-  action 
against  the  Kansas  City,  Fort  Scott  &  Gulf  R.  Co.  for  damages 
for  delay  in  the  delivery  of  freight  consigned  to  plaintifT. 

Weil  &  Brandt  for  plaintiff  in  error. 

Calhoun^  King  &  Spalding  for  defendant  in  error. 

Simmons,  J.— The  only  question  argued  before  us  in  this  case 
was  whether  the  verdict  was  contrary  to  the  evidence  or  not. 
We  have  carefully  examined  the  evidence  set  up  in  the  record, 
and  we  think  that  the  verdict  was  right.  The  plaintifT 
brought  suit  by  attachment,  upon  a  contract  or  bill 
of  lading  made  by  the  defendant  in  Kansas  City,  whereby  the 
defendant  agreed  with  one  Ayres  to  ship  a  certain  quantity  of 
flour  from  that  place  to  Atlanta,  Ga.,  to  the  order  of  Ayres. 
Ayres,  it  seems,  drew  a  draft  on  Haas,  the  plaintiff,  and  attached 
thereto  the  bill  of  lading.  The  amount  of  the  draft,  the  date 
when  drawn,  and  the  time  when  Haas  received  it  and  accepted 
it,  are  not  stated  in  the  evidence.  Haas  testified  that  the  flour 
ought  to  have  arrived  in  Atlanta  from  Kansas  City  in  from  seven 
to  ten  days  from  the  time  of  shipment.  Instead  of  so  arriving, 
it  did  not  arrive  until  about  a  month  after  the  date  of  the  bill  of 
lading,  and  by  reason  of  this  delay  Haas  testified  that  he  lost 
$163 ;  that  the  price  of  flour  between  the  date  of  the  bill  of 
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lading  and  the  time  of  its  arrival  had  decreased  so  as  to  produce 
this  loss.  The  defence  of  the  railroad  company  was  that  the 
delky  in  the  shipment  of  the  flour  arose  by  reason  of  a  strike  of 
the  operatives  of  one  of  its  connecting  lines,  from  which  connect- 
ing line  it  was  to  receive  the  flour.  The  evidence  shows  that  the 
employees  of  that  railroad  company  had  struck  for  higher  wages, 
and  had  ceased  to  work  for  the  railroad  company ;  that  they  had 
refused  to  work,  and  by  violence  prevented  other  employees  from 
working  for  the  company.  The  evidence  shows  that,  after  the 
company  had  succeeded  in  employing  new  hands,  obstructions 
were  put  upon  the  tracks  and  trains  derailed  and  bridges  burned, 
and  that  in  some  instances  the  new  hands  were  fired  upon  by 
the  strikers,  and  some  of  them  killed.  The  evidence  further 
shows  that  it  was  an  organized  resistance  by  the  strikers,  and 
that  the  company  called  upon  the  civil  authorities  to  protect  its 
property  and  franchises  against  this  armed  resistance,  and  that 
the  civil  authorities  were  unable  to  do  so.  It  further  shows  that 
the  company  exerted  all  its  power  to  employ  other  hands,  and 
to  run  its  trains,  but  that  it  could  not  do  so,  on  account  of  this. 
armed  resistance.  Under  this  state  of  facts  the  jury  returned  a 
verdict  in  favor  of  the  defendant ;  and,  as  we  have  before  said, 
we  think  the  verdict  was  right.  The  law  seems  to  be  that  where 
a  railroad  company  receives  freight  for  shipment,  and  its  em- 
ployees strike  or  cease  to  work  for  the  company,  the  company  is 
still  bound  to  forward  the  freight  within  a  reasonable  time ;  but 
if  this  strike  is  accompanied  with  violence  and  intimi- 
dation, so  as  to  render  it  unsafe  to  forward  the  W'Wiitjof 
freight,  the  company  is  thereby  relieved  from  lia-  JiU^'oTrtrike. 
bility  for  delay  in  the  delivery  of  the  freight.  The 
company  is  bound  at  all  hazards  to  deliver  freight  safely,  except 
in  cases  of  the  act  of  God  or  of  the  public  enemy.  It  therefore 
ought  to  be  allowed  to  plead  and  prove  the  acts  of  violence  and 
armed  and  organized  resistance  of  its  former  employees,  especi- 
ally when  the  resistance  is  of  such  a  character  as  could  not  be 
overcome  by  the  company,  or  controlled  by  the  civil  authorities 
when  called  upon  by  it.  Geismer  7>'.  Railway  Co.,  102  N.  Y.  563, 
and  cases  there  cited. 

2.  We  think  the  verdict  was  right  for  another  reason.     Haas 
did  not  show  what  was  the  amount  of  the  draft 
drawn  on  him  by  Ayres,  nor  the  amount  received  ^jJ^S^ULe. 
from  the  flour.     He  simply  alleges  in  his  declaration, 
that  he  lost  $163  by  the  delay  in  the  arrival  of  the  flour  and  the 
decrease  in  its  price.     So  far  as  this  record  discloses,  the  flour 
may  have  been  sold  for  enough  to  pay  the  draft.     This  loss  on 
the  flour  may  have  been  the  profits  he  anticipated  making.    But 
if  the  proceeds  of  the  flour  were  suflBcient  to  pay  the  amount  of 
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the  draft  advanced  upon  the  faith  of  it,  then  he  was  not  dam- 
aged, and  could  not  recover  in  this  action. 

3.  Whether  the  above  propositions  are  correct  or  not,  we  still 
think  the  verdict  was  right  for  another  reason.     The  record  does 

not  show  that  this  bill  of  lading  was  assigned  or  in- 
««itb7eoB-  dorsed  by  Ayres  to  Haas.  This  being  true,  Haas, 
^oTM^Bt'of  under  our  Code,  could  not  bring  suit  on  the  contract 
bui.  made  between  the  railroad  company  and  Ayres.     It 

is  true  that  after  the  argument  in  this  case  was  con- 
cluded, and  after  we  had  devoted  at  least  half  a  day  to  its  fur- 
ther consideration,  we  were  informed  that  the  bill  of  lading  had 
been  assigned  and  indorsed  by  Ayres  to  Haas,  and  that  the 
clerk  had  made  a  mistake  in  not  copying  the  indorsement  in  the 
record.  It  is  the  duty  of  counsel  to  examine  the  records  sent 
here  from  the  courts  below,  and  to  ascertain  if  any  mistakes  have 
been  made  in  copying  the  original  documents,  and,  if  such  mis- 
takes have  been  made,  to  suggest  a  diminution  of  the  record,  on 
or  before  the  calling  of  the  case  in  this  court.  It  is  too  late 
after  the  case  has  been  argued  here,  and  after  this  court  has 
•spent  hours  in  the  investigation  of  the  law  of  the  case,  to  suggest 
mistakes  in  the  record.  Even  if  the  record  showed  that  the  bill 
of  lading  had  been  assigned  and  indorsed  by  Ayres  to  Haas,  we 
-would  still  hold  that  the  verdict  was  right  in  this  case.  A  bill 
-of  lading  if  not  such  a  negotiable  instrument  as  to  give  the  as- 
signee any  other  or  greater  rights  than  the  assignor  had.  The 
assignee  has  only  such  rights  as  Ayres  would  have  had.  "  Bills 
of  lading  are  symbolic  of  the  property  they  represent,  and, 
though  transferable  so  as  to  pass  title  to  the  property  in  a  trans- 
action intended  to  have  that  effect,  are  not,  in  the  full  commer- 
cial sense,  negotiable  paper,  and  are  not  attended  with  all  the 
incidents  of  such  paper  in  favor  of  bona  fide  purchasers."  Tison 
V,  Howard,  57  Ga.  410;  Shaw  v.  Railroad  Co.,  loi  U.  S.  557. 
Haas  says  in  his  testimony  that,  when  he  bought  this  flour,  he 
thought  it  was  on  the  line  of  the  defendant's  road ;  whereas,  in 
truth,  it  was  not  on  that  line,  but  on  the  line  of  one  of  its  con- 
necting roads,  and  this  connecting  road  was  the  one  on  which 
the  strike  occurred  which  delayed  the  flour;  that,  if  he  had 
known  it  was  not  on  the  defendant's  line  of  road,  he  would  not 
have  purchased  it.  The  evidence  shows  that  Ayres,  from  whom 
Haas  received  the  bill  of  lading,  knew  when  he  got  the  bill  of 
lading  from  the  company  that  the  flour  was  not  on  the  line  of 
its  road,  but  on  this  connecting  line ;  and  Ayres  having  received 
the  bill  of  lading  with  knowledge  that  it  was  not  in  possession  of 
the  defendant,  but  on  the  connecting  line  of  road,  he  could  not 
recover  damages  from  the  defendant  for  delay  in  the  delivery  of 
the  flour,  if  the  connecting  line  was  prevented  from  shipping  it 
by  the  acts  of  an  armed  mob.     For  these  reasons  we  affirm  the 
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judgment  of  the  court  below  in  overruling  the  motion  for  a  new 
trial.     Judgment  affirmed. 

Carriers  of  Goods— Delay  in  Deiivery. — See,  ante.  Merchants'  Despatch 
Tr.  Co.  V,  Hately,  565,  and  note,  571. 

Same — Measure  of  Damages. — The  measure  of  damages  for  an  unreason- 
able delay  in  the  transportation  and  delivery  of  goods  where  no  time  is 
specified  is  the  difference  in  the  diminished  market  value  of  such  goods  at 
the  time  and  place  of  destination,  when  and  where  they  should  have  been 
delivered  and  when  they  were  delivered,  with  interest.  St.  Louis  R.  Co. 
7/.  Mudford,  48  Ark.  502  ;  s.  c,  32  Am.  &  Eng.  R.  R.  Cas.  539;  Columbus  & 
W.  R.  Co.  V,  Flourney,  75  Ga.  745 ;  Illinois  Cent.  R.  Co.  v,  Cobb,  72  Ga. 
148;  Galena  &  C.  U.  R.  Co.  2/.  Rowe,  18  111.  488;  Evansville  &  T.  H.  R. 
Co.  V,  Montgomery,. 85  Ind.  494;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  195  ;  Kansas 
Pac.  R.  Co.  V.  Reynolds,  8  Kan.  623;  Cutting  v.  Grand  Trunk  R.  Co.,  95 
Mass.  (13  Allen)  381  ;  Detroit  &  B.  C.  R.  Co.  7'.  McKenzie,  43  Mich.  209; 
Sisson  V.  Cleveland  &  T.  R.  Co.,  14  Mich.  489;  Rankin  v.  Pacific  R.  Co., 
55  Mo.  167  ;  Faulkner  v.  Southern  Pac.  R.  Co.,  51  Mo.,  311 ;  Wardz/.  New 
York  Cent.  R.  Co.,  47  N.  Y.  29;  Lindley  v.  Richmond  &  D.  R.  Co.,  88  N. 
C.  547;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  31 ;  Louisville  &  M.  R.  Co.  v. 
Mason,  11  Lea  (Tenn.),  116;  s.  c.  16  Am.  &  Eng.  R.  R.  Cas.  241 ;  Newell 
V.  Smith.  49  Vt.  255;  Peete  v.  Chicago  &  N.  W.  R.  Co.,  20  Wis.  594. 
See,  post.  Ay  res  v,  Chicago  &  N.  Y.  R.  Co.,  and  note;  and  also.  Pacific 
Express  Co.  V.  Darnell,  32  Am.  &  Eng.  R.  R.  Cas.  543. 

Same — Sate  at  Fixed  Pricei — Where  goods  are  contracted  to  be  sold  at 
the  fixed  price  to  be  delivered  at  the  particular  place,  and  a  carrier  under- 
takes to  transport  and  deliver  them  in  due  time,  with  full  notice  that  the 
goods  are  sold,  if  forwarded  seasonably,  the  measure  of  damages  for  the 
breach  of  the  contract  to  carry  by  which  the  consignor  loses  the  same  is 
said  to  be  the  difference  between  the  contract  and  the  value  of  the  goods 
when  actually  delivered.  Deming  z/.  Grand  Trunk  R.,Co.,  48  N.  H.  455. 
In  such  a  case  the  contract  price  should  always  be  taken  as  the  basis  for 
estimating  the  damages,  otherwise  the  market  price  at  the  place  of  de- 
livery at  the  time  when  the  grain  should  have  reached  there.  Illinois 
Cent.  R.  Co.  v.  McClellan,  54  111.  58. 

The  carrier  is  chargeable  with  notice  that  the  article  carried  is  intended 
for  market,  and  unreasonable  delays  in  its  delivery,  and  where  there  is  a 
depression  in  the  market  value  of  the  article  at  the  place  of  consignment 
between  the  time  it  ought  to  have  been  delivered  and  the  time  it  was  in 
fact  delivered,  such  depression  will  ordinarily  constitute  the  measure  of 
damages.  See  authorities  first  cited  in  this  note,  and  Devereaux,  Re- 
ceiver, V.  Buckley.  34  Ohio  St.  16;  s.  c,  21  Am.  Ry.  Rep.  72. 

Same — Strilces,  Riots,  and  l\Aobs. — The  earlier  cases  held  that  the  exist- 
ence of  a  strike,  riot,  or  mob  did  not  relieve  a  common  carrier  from  dam- 
ages for  delay  in  transportation  or  delivery,  See  Blackstock  v.  New  York 
&  E.  R.  Co.,  20  N.  Y.^48;  s.  c,  I  Bosw.  (N\  Y.)  77.  But  it  may  notbestiid 
to  be  a  settled  doctrine  that  a  railroad  company  is  not  responsible  for 
delay  in  carriage  caused  by  mobs,  or  the  unlawful  conduct  of  railroad  em- 
ployees in  refusing  to  do  their  duty.  .  See  Pittsburgh,  F.  W.  &  C.  R.  Co.  v, 
Hazen,  84  111.  36;  s.  c,  16  Am.  Ry.  Rep.  422;  Little  v.  Fargo,  43  Hun 
(N.  Y.),  233;  Geismer  v.  Lake  Shore  &  S.  M.  R.  Co.,  102  N.  Y.  563  ;•  s.  c, 
55  Am.  Rep.  837;  Hamilton  ?'.  Western  C.  R.  Co.,  96  N.  C.  398.  Compare 
White  %.  Missouri  Pac.  R.  Co.,  19  Mo.  A  pp.  400. 

Same — Boycottingt — As  to  the  duty  of  connecting  lines  to  receive  and 
transport  goods  and  cars  and  passengers  from  boycotted  roads,  see,  postj 
Biers  zf.  Wabash,  St.  Louis  &  Pacific  R.  Co.,  and  note. 
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Waite  et  aL 

V. 

New  York  Central  and  Hudson  River  R.  Co. 

(no  New  York,  635.) 

Carriers  of  Coods—Delay  in  Delivery — Negligencei — Proof  that  a  railroad 
company  received  a  car-load  of  freight  from  a  connecting  railroad,  in 
which  was  a  boiler  shipped  and  wav-billed  to  a  point  upon  its  line,  the 
rest  of  the  car-load  being  through  freight ;  that  it  had  due  notice  of  the 
shipping  and  the  destination  of  the  boiler*  and  of  the  transfer  of  the  con- 
tents of  the  car  of  the  connecting  line  in  which  it  was  first  loaded  on  a  car 
of  its  own  line,  and  that  it  sent  such  car  beyond  its  line  to  the  destination 
of  the  through  freight  which  it  contained,  without  opening  it,  or  looking 
for  the  boiler,  is  sufficient  to  sustain  a  verdict  against  the  railroad  com- 
pany for  damages  caused  by  its  negligent  delay  in  delivering  the  boiler. 

Same — Pleading— Evidence. — Where  the  complaint  in  an  action  against 
a  railroad  company  for  delay  in  delivering  freight  consigned  to  plaintiff,, 
states  that  defendant  is  a  common  carrier  and  that  delay  was  caused  by 
its  negligence  as  such,  and  the  answer  denies  such  negligence,  and  the 
proof  goes  largely  to  the  question  of  negligence,  defendant  cannot  object 
to  the  action  of  the  court  in  excluding  from  the  jury  the  question  of  an 
express  contract  between  the  parties,  and  submitting  the  case  wholly  upon 
the  question  of  negligence  on  the  ground  of  surprise. 

Same — Connecting  Lines — Letters  from  Agents. — Defendant  railway 
company  cannot  introduce  in  evidence  letters  written  to  its  agents  by 
agents  of  a  connecting  railroad  regarding  a  mistake  theretofore  committed 
in  transporting  freight  received  from  such  connecting  railroad,  thereby 
causing  a  delay  in  delivery  for  which  plaintiffs  seeks  damages. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court,  affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict.     The  opinion  states  the  case. 

C.  D,  Prescott  for  appellant. 

Hadley  Jones  for  respondents. 

Finch,  J. — This  action  was  brought  to  recover  damages  for 
delay  in  the  delivery  of  a  boiler  shipped  to  the  plaintiffs  from 
erovBdtfor  Boston.  Their  recovery,  which  was  sustained  by 
rMtsttagre-      the  general  term,  is  resisted  here  mainly  upon  two- 

eotery.  grOUnds. 

It  is  claimed  that  the  action  was  upon  an  express  contract ; 
that  whether  such  contract  did  or  did  not  exist  was  the  point  in 
controversy ;  that,  at  the  close  of  the  evidence,  the  court  ruled 
that  no  contract  had  been  established ;  and  then  for  the  first 
time  put  the  case  upon  the  ground  of  the  defendant's  duty  as  a 
carrier,  and  submitted  to  the  jury  the  question  of  negligence  in 
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the  performance  of  that  duty.  It  is  added  that  the  defendant 
corporation  was  not  prepared,  and  had  no  oppor-  ijeuyinde- 
tunity,  to  contest  that  new  issue,  and  it  was  error  to  urery— Ne^ii- 
introduce  it  into  the  controversy.  The  history  of  R»n««--Pie*d- 
the  trial  does  not  sustain  this  contention.  The  com-  **  "*  ^^^^' 
plaint  explicitly  alleged  that  the  defendant  was  ^  common  car- 
rier, and  "  so  negligently  and  carelessly  conducted  "  and  "  so 
misbehaved  in  its  calling  as  a  common  carrier*'  as  to  have  occa- 
sioned  the  delay  and  injury  which  the  plaintiffs  suffered.  The 
answer  not  only  denies  the  negligence  alleged,  but  avers  that 
the  delay  was  due  to  the  careless  and  negligent  conduct  of  the 
Boston  &  Albany  R.  Co.,  over  whose  line  the'  property  was 
transported  from  .Boston,  and  by  whom  it  was  delivered  to  the 
defendant,  to  be  further  carried  over  its  road  to  Little  Falls. 
Very  early  in  the  trial,  and  before  the  evidence  had  at  all  devel- 
oped the  facts,  the  defendant's  counsel,  in  objecting  to  a  ques- 
tion put,  declared :  "This  is  simply  a  question  between  these 
two  roads  as  to  who  made  the  mistake."  As  the  trial  proceeded 
the  plaintiff's  proofs  were  devoted  almost  entirely  to  the  ques- 
tion of  the  defendant's  negligence  as  a  carrier ;  and  among  the 
plentiful  objections  taken,  no  one  was  put  upon  the  ground 
that  no  such  issue  was  fairly  involved  in  the  case.  When  the 
inquiry  as  to  damages  was  reached,  the  defendant's  counsel  inter- 
posed, and  moved  for  a  nonsuit  on  the  general  ground  that  no 
cause  of  action  was  proved,  and  renewed  that  motion  at  the 
close  of  the  evidence  upon  the  ground— First,  that  no  contract 
had  been  established  ;  and,  second,  **  that  in  an  action  like  this, 
for  a  delay  merely  in  the  delivery  of  freight  the  ordinary  rule  in 
regard  to  being  insurers  as  against  everything  but  the  act  of  God 
and  the  public  enemy  does  not  pertain,  and  any  excuse  which 
shows  that  th^y  employed  reasonable  diligence  is  all  that  is  neces- 
sary." And  when,  in  answer  to  that  motion,  the  court  held  in 
defendant's  favor  in  respect  to  a  contract,  but  submitted  the 
question  of  negligence  to  the  jury,  the  counsel  for  the  railroad 
company  excepted  because  no  negligence  had  been  proved,  and 
upon  the  whole  evidence  could  not  be  said  to  exist.  Upon 
these  facts  it  is  entirely  clear  that  the  defendant  was  in  no 
respect  surprised  or  misled,  and  has  no  just  reason  to  complain 
of  the  action  of  the  court. 

The  next  contention  is  that,  upon  the  facts,  the  defendant 
was   shown   t6  have   exercised   reasonable   care,  and  was  not 
chargeable  with  negligence.     I  think  that  was  quite  certainly  a 
question  for  the  jury.     The  way-bill  of  the  property 
reached  the  agent  of  the  Boston  &  Albany  road  at  f^**^"u'. 
its  terminus  in  East  Albany  on  the  nth  of  Septem-  gemce!"** 
ber,  and  on  that  day  was  sent  by  messenger  to  the 
agent  of-  the  defendant,  who  thereafter  forwarded  it  to  the 
85  A.  &  E.  R.  R.  Cas.  ~S7 . 
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freight  agent  at  Little  Falls,  who  received  it  the  next  day. 
That  way-bill,  dated  September  loth,  was  "  of  merchandise  from 
Boston  to  Little  Falls,"  specified  the  car  as  "  B.  &  A.  2390," 
named  the  plaintiffs  as  consignees,  described  the  property  as 
machinery,  and  fixed  the  amount  of  freight  chargeable  by  each 
road.  The  property  arrived  on  September  13th,  and  was  by  the 
Boston  &  Albany  agents  unloaded  from  car  2390,  together  with 
some  other  machinery  consigned  to  East  St.  Louis,  and  trans- 
ferred to  defendant's  car  numbered  20,126.  That  car  was  taken 
across  the  bridge,  and  to  West  Albany,  and  there  taken  out  of 
the  train,  and  held  for  want  of  a  conductor's  slip,  or  other  evi- 
dence of  its  destination.  On  the  14th  or  1 5th  of  September, 
Ingraham,  who  represented  the  Boston  &  Albany,  sent  to  J.  J. 
Jones,  the  dispatch  agent  of  the  defendant,  a  notice  which  is  in 
this  form :  "  2390,  B.  &  A.,  Boston,  to  E.  St.  Louis,  10,  transf  d 
to  20,126,  N.  Y.  C."  So  that,  before  the  machinery  left  West 
Albany,  the  defendant  knew  that  it  had  been  sent  from  Boston 
on  car  2390,  had  arrived  at  East  Albany,  had  been  transferred 
to  car  20,126,  and  was  waiting  at  West  Albany  for  further  direc- 
tion ;  or,  if  the  defendant  did  not  know  all  these  facts,  its  agents 
had  full  means  of  knowledge  in  their  possession,  or  spread  upon 
their  records,  and  it  was  their  business  to  know,  and  not  care- 
lessly and  without  examination  send  car  20,126  to  East  St 
Louis  loaded  in  part  with  the  freight  which  should  have  stopped 
at  Little  Falls.  It  may  be  that  the  Boston  &  Albany  road  was 
partly  in  fault  for  the  mistake,  but  it  was  fairly  a  question  for 
the  jury  whether  the  defendant  was  not  negligent  in  shutting  its 
eyes  to  its  own  means  of  knowledge,  which  it  was  its  duty  and 
business  to  utilize  and  employ.  If  the  system  of  transfers  adopted 
admits  of  such  mistakes,  both  roads  should  reorganize  the 
system. 

A  further  exception  is  argued,  growing  out  of  the  refusal  by 
the  court'to  admit  in  evidence  certain  letters  written 
KTidenee-Let-  by  the  agents  of  the  Boston  &  Albany  in  answer  to 
ilfUr^deUy!  letters  from  the  agents  of  the  defendant.  This  cor- 
respondence is  among  the  exhibits  attached  to  the 
case.  The  first  letter  of  Ingraham  was  dated  October  17th,  and 
the  second  October  27th.  Both  were  written  long  after  the 
mistake  had  occurred, — the  first  on  the  day  the  property  finally 
reached  Little  Falls,  and  the  second  10  days  later;  and  both 
were  the  unsworn  statements  narrative  of  a  past  occurrence  of 
the  agents  of  the  Boston  &  Albany  road,  which  last  was  not  a 
party  to  the  action.  They  were  not  admissible  ;  but,  if  they  had 
been,  they  would  have  been  badly  damaging  to  the  defendant, 
for  not  only  do  they  tend  to  fasten  the  charge  of  negligence 
upon  the  defendant,  but  do  it  so  forcibly  and  with  so  much 
reason  that,  at  the  close  of  the  correspondence,  their  offer  to 
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bear  a  part  of  the  loss  seems  at  least  liberal  and  fair.     Several 
objections  were  taken  to  the  admission  and  rejection  of  evidence, 
and  to  the  charge  of  the  court,  but  do  not  seem  to  us  well 
founded.     The  judgment  should  be  affirmed,  with  costs. 
All  concur. 

Carriers— Delay  in  Transportation. — In  Ene&  Pacific  Despatch z/.  Stanley, 
14  N.  £.  Rep.  212,  in  Illinois  supreme  court,  it  was  held  that  in  a  suit 
against  a  common  carrier  for  injury  to  lemons,  caused  by  delay  in  transpor- 
tation, where  the  case  had  been  tried  upon  the  theory  that  defendant  was 
responsible  for  the  decay  of  the  lemons,  if  its  delay  and  want  of  care  in 
trans[>ortation  had  caused  such  decay,  and  the  defendant  had  closed  its 
testimony,  the  calling  by  the  plaintiff  of  the  defendant's  contracting  agent, 
who  had  already  testified  for  the  defence,  and  exhibiting  to  him  a  dupli- 
cate of  the  bill  of  ladinc^  for  the  goods,  merely  for  the  purpose  of  refresh- 
ing his  memory,  as  to  the  date  and  place  of  shipment,  did  not  authorize 
defendant  on  cross-examination,  to  show  by  the  bill  of  lading  that  the 
risk  of  injurv  to  the  lemons,  by  reason  of  decay  during  the  transportation, 
was  expressly  assumed  by  the  shippers,  that  theory  not  having  been  set 
up  in  the  pleadings,  nor  suggested  in  any  of  the  evidence  before  the  cross- 
eiamination  was  proposed. 

Carriers  of  Goods — Delay  in  Delivery. — For  a  full  discussion  of  the  sub- 
ject of  the  liability  of  railroad  companies  and  other  common  carriers  for 
delay  in  transportation  and  delivery  of  goods  and  the  measure  of  damages 
for  such  delays,  see,  ante.  Merchants'  Despatch  Tr.  Co.  v,  Hatley,  565,  and 
note,  571 ;  and  Haas  v,  Kansas  City,  Ft.  S.&  G.  R.  Co.,  572,  and  note,  575. 

Same — Negligence. — It  is  held  in  the  case  of  Ruthvan  Woollen  Co.  v. 
Swesta  S.  Co.,  18  Up.  Can.  C.  P.  316,  that  where  machinery  is  being 
shipped  for  a  special  purpose,  notice  of  that  fact  should  be  given  in  order 
to  hold  the  carrier  liable  for  special  damages  for  delay  in  transfwrtation 
and  delivery.  And  see  also,  as  to  this  point.  Pacific  Express  Co.  v. 
Darnell,  32  Am.  &  Eng.  R.  R.  Cas.  543. 


Block 
Merchants'  Despatch  Transportation  Co. 

(Tennessee  Supreme  Court,  February  9,  1888.) 

Common  Carrier — Limiting  Liabiiity— Damage  for  LosSi — ^A  stipulation  in 
a  bill  of  lading  by  a  transportation  company  that  it  will  not  be  liable  for 
loss  of  the  goods  received  by  it  for  transportation,  but  that  the  owner 
shall  look  for  damages  to  the  railroad  over  which  the  property  is  shipped, 
is  void,  and  cannot  relieve  the  transf)ortation  company  from  liability  for 
loss  or  injury ;  for  it  is  a  common  carrier,  with  liabilities  as  such,  and  the 
railroad  compyany  over  whose  line  it  shipped  its  freight  is  nothing  more 
than  its  agent. 
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Same — Bill  of  Lading— Inttruetion. — ^Where  a  carrier  pleads,  as  a  defence 
to  an  actidn  for  loss  or  injury  to  freight,  a  stipulation  exempting  it  from 
liability,  an  erroneous  instruction  as  to  what  is  essential  in  the  bill  of 
lading  to  constitute  it  a  contract,  is  immaterial  after  an  instruction  that 
the  stipulation  in  the  bill  of  lading  relied  upon  as  a  complete  offence,  is 
void,  because  unreasonable  and  against  public  policy. 

» 

Error  to  review  a  judgment  in  favor  of  plaintifl  in  an  action 
against  a  transportation  company  for  the  value  of  freight  lost  in 
transportation.     The  opinion  states  the  case. 

Rice  &  Bell  for  plaintiff  in  error. 

Smith  &  Allison  for  defendant  in  error. 

Caldwell,  J. — This  action  was  brought  in  the  circuit  court 
of  Davidson  county  by  Block  Bros,  against  the  Merchants'  Des- 
^^^  patch  Transportation  Co.  as  a  common  carrier,  to  re- 

cover the  value  of  a  certain  case  of  merchandise. 
Verdict  and  judgment  were  for  the  plaintiffs,  and  the  defendant 
has  appealed  in  error.  The  goods  were  received  by  the  defend- 
ant in  the  City  of  New  York,  under  contract  to  deliver  to  the 
plaintiffs  at  Clarksville,  Tennessee,  for  a  stipulated  sum.  They 
were  transported  to  Louisville,  Kentucky,  over  several  lines  of 
railroad,  in  a  car  belonging  to  the  defendant,  and  at  that  point 
they  were  delivered  to  the  Louisville  &  Nashville  R.  Co.  for 
transportation  to  point  of  destination.  The  goods  were  never 
delivered  at  Clarksville,  but  where  lost  by  the  Louisville  &  Nash- 
ville Co.  in  some  manner,  and  at  some  time  and  place  not  shown. 
The  shipment  was  made  under  the  following  receipt  and  bill  of 
lading : 

"New  York,  March  i8,  1882. 
"  Rec'd  from  E.  S.  Taflray  &  Co.,  in  apparent  good  order,  the 
following  package  marked  as  in  the  margin,  viz. :  282^  *  Block 
Bros.,  Clarksville,  Tenn.  One  case  Mdse.  Bill  of  lading  from 
New  York  to  Clarksville,  of  first-class  goods ;  96  cts.  per  100  lbs. 
To  be  forwarded  to  Clarksville  under  the  following  conditions  : 
It  being  expressly  understood  and  agreed  that  in  consideration 
of  issuing  this  through  bill  of  lading  and  guaranteeing  a  through 
rate  the  Merchants'  Despatch  Transportation  Co.  reserves  the 
right  to  forward  said  goods  by  any  railroad  line  between  point 
of  shipment  and  destination.  ...  It  is  further  stipulated  and 
agreed  that  in  case  of  any  loss,  detriment,  or  damage  done  or 
sustained  by  any  of  the  property  herein  receipted  for,  during 
such  transportation,  whereby  any  legal  liability  or  responsibility 
shall  or  may  be  incurred,  that  company  alone  shall  be  held  an- 
swerable therefor  in  whose  actual  custody  the  same  may  be  at 
the  happening  thereof.  .  .  . 

[Signed]  McGeagen,  Agent." 
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The  contention  of  the  defendant  in  the  court  below  was  that 
these  stipulations  in  the  bill  of  lading  relieved  it  from  liability 
for  the  loss  of  plaintiffs'  goods;  and  the  trial  judge's  charge  with 
respect  thereto  is  now  assailed  as  erroneous.  The  Traagportation 
court  charged  that  the  latter  of  these  stipulations  compuir  a 
was  "  rendered  void  "  by  the  former ;  that  by  the  «>»»•»  «»"■■ 
former  reserving  to  the  defendant  "  the  right  to  for-  '**'• 
ward  said  goods  by  any  railroad  line  between  point  of  shipment 
and  destination/'  the  defendant  made  such  railroad  line  its 
agents,  and  that  "  the  law,  on  grounds  of  public  policy,  would 
not  allow  it  to  stipulate  exemption  from  liability  for  the  conse- 
quences of  the  negligence  of  its  agents,  or  their  failure  to  do 
their  duty."  This  instruction  properly  treats  the  defendant  as 
a  common  carrier.  The  duties  which  it  undertakes,  and  which 
it  holds  itself  out  to  the  public  as  willing  to  undertake  and  per- 
form, give  it  that  character.  In  very  many  cases  it  has  been  ex- 
pressly adjudged  to  be  a  common  carrier,  and  in  others,  such  has 
been  assumed  to  be  its  character,  without  a  discussion  of  the 
question.  We  cite  a  few  of  these  cases  :  Transportation  Co.  v. 
Comforth,  3  Colo.  280  (25  Am.  Rep.  757) ;  Robinson  v.  Transpor- 
tation Co.,  45  Iowa,  470 ;  Stewart  v.  Transportation  Co.,  47  Iowa, 
229 ;  Wilde  v.  Transportation  Co.,  Id.  247 ;  Bancroft  v.  Trans- 
portation Co.,  Id.  262 ;  Transportation  Co.  v^  Bolles,  80  111.  473  ; 
Transportation  Co.  v.  Leysor,  89  111.  43  ;  Transporation  Co.  v. 
Joesting,  Id.  152.  The  writers  say  that  despatch  companies  are 
common  carriers,  and  class  them  with  express  companies  because 
of  the  many  points  of  similarity  in  their  business,  and  the  fact 
that  they  alike  generally  use  the  vehicles  of  others  in  the  trans- 
portation of  freight.  No  law  is  more  familiar  in  England  or 
America  than  that  which  binds  the  common  carrier  to  safely  de- 
liver to  the  consignee  goods  intrusted  to  it  for  transportation, 
unless  prevented  from  sp  doing  by  the  act  of  God  or  public 
enemy.  But  in  the  last  half  of  a  century  it  has  be- 
come equally  well  settled  that  the  common  law  lia-  c»rri«n»  Um- 
bility  of  a  common  earner  may  be  limited  in  its  ex-  ^nnj^ 
tent  by  express  contract  for  that  purpose.  This  right 
of  the  carrier  to  limit  its  responsibility  has  been  recognized  by 
the  supreme  court  of  the  United  States,  since  the  decision,  by 
that  court,  in  1847,  ^f  the  case  of  Navigation  Co.  v.  Bank,  6  How. 
344,  and  so  far  as  we  are  informed  it  is  now  upheld  in  every  State 
in  the  Union.  To  be  valid,  however,  the  limitation  must  in  all 
cases  be  reasonable  ;  and  to  be  reasonable,  it  must  not  stipulate 
for  exemption  from  liability  for  the  consequences  of  the  negli- 
gence of  the  carrier,  its  servants  or  agents.  Railroad  Co.  v, 
Lockwood,  17  Wall.  357-384;  Coward  v.  Railroad  Co.,  16  Lea, 
225 ;  Dillard  v.  Railroad  Co.,  2  Lea,  288 ;  Marr  v.  Telegraph 
Co.,  I  Pickle,  529. 
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In  the  case  before  us  the  defendant  insists  that  by  the  stipu- 
8ftMe-im-  lation  in  the  bill  of  lading  it  is  relieved  from  respon- 
ttrvetiouH-  sibility  for  the  loss  of  plaintiffs'  goods.  We  have  al- 
J^'JJ^f"^  ready  seen  that  the  defendant,  in  the  bill  of  lading, 
tpAtch  eon-  first  reserved  to  itself  the  right  of  selecting  the  par- 
p*»j-  ticular  line  of  railroad  over  which  it  should  transport 

the  goods,  and  left  the  shippers  or  owners  no  choice  or  di3cre- 
tion  in  that  matter.  This  discretion,  the  trial  judge  told  the 
jury,  constituted  such  railroad  lines,  when  selected,  the  agents 
of  the  defendant.  Following  this  is  the  other  stipulation  that 
the  company  alone  upon  whose  line  the  goods  might  be  lost  or 
injured  should  be  liable  therefor.  This,  the  trial  judge  told  the 
jury,  was  invalid,  because  it  exempt-ed  the  defendant  from  lia- 
bility for  the  negligence  of  those  agents.  If  the  first  of  these 
two  propositions  laid  down  by  the  trial  judge  be  true,  the  other 
would  be  sure  to  follow ;  that  is  to  say,  if  the  railroad  lines  over 
which  the  goods  were  transported  were  the  agents  of  the  defend- 
ant, then  its  stipulation  against  its  responsibility  for  the  negli- 
gence of  those  agents  would  be  invalid.  For  it  has  been  seen 
that  a  common  carrier  cannot  lawfully  contract  against  the  con- 
sequences of  its  own  negligence,  and,  upon  familiar  principles,  it 
can  no  more  contract  against  the  consequences  of  the  negligence 
of  its  agents,  because  their  negligence  is,  in  law,  its  negligence. 

The  contract  of  shipment  was  made  by  the  defendant  in  its 
own  behalf  for  the  whole  route,  and  not  on  behalf  of  others  or 
for  a  part  of  the  route  only.  For  a  specified  sum,  to 
l^J^*^^  be  paid  to  it  for  the  whole  service,  the  defendant 
promised  through  transportation  from  New  York  to 
Clarksville,  receiving  the  goods  in  its  own  name  at  point  of 
shipment,  and  binding  itself  to  deliver  them  at  point  of  destina- 
tion. It  did  not  own  or  claim  to  own  a  single  line  of  railroad, 
though  several  were  to  be  used  in  the  performance  of  its  con- 
tract. It  was  compelled  to  rely  upon  others  for  the  carriage  of 
its  freight,  and,  for  its  own  benefit,  and  not  for  the  benefit  of 
the  shippers,  or  consignees,  it  reserved  to  itself  the  selection  of 
the  lines  it  would  use  ;  the  reservation  necessarily  embracing  the 
privilege  on  the  part  of  the  defendant  making  itfe  own  arrange- 
ments as  to  terms,  with  such  lines,  and  carrying  with  it  the  duty 
of  paying  them  for  their  services.  Such  we  regard  as  a  proper 
interpretation  of  the  bill  of  lading,  down  to  and  including  the 
first  stipulation.  It  shows  the  railroad  lines  engaged  in  the 
transportation  of  the  goods  sued  for  to  have  acted  for  the  defend- 
ant, and  justifies  the  instruction  that  those  lines  were,  in  this 
litigation,  to  be  treated  as  the  agents  of  the  defendant.  The 
facts  disclosed  in  the  proof  before  the  jury  are  entirely  in  har- 
mony with  this  interpretation  of  the  bill  of  lading,  and  justify 
the  conclusion  of  law.     The  goods  were  conveyed  to  Louisville 
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• 

in  defendant's  own  car,  and  Louisville  is  by  one  of  defendant's 
witnesses  called  the  terminus  of  the  line;  but  the  manifest 
meaning  of  the  witness,  and  the  truth  of  the  matter,  is  simply 
that  defendant's  car  was  transported  to  Louisville  over  railroad 
lines  owned  and  operated  by  others  with  whom  it  had  contracted, 
and  that  its  car  stopped  at  that  point.  At  Louisville  the  defend- 
ant engaged  the  Louisville  &  Nashville  R.  Co.  to  convey  the 
goods  thence  to  their  destination  to  complete  its  contract  for  it. 
This  engagement,  as  to  others,  the  defendant  made  on  its  own 
behalf,  upon  its  own  responsibility,  and  in  full  recognition  of  its 
undertaking  and  duty  to  deliver  the  goods  at  Clarksville.  The. 
nature  of  this  engagement,  and  its  appreciation  of  the  import  of 
this  duty,  is  best  shown  by  the  language  of  defendant's  agent 
and  witness.  He  says :  "  Defendant  had  to  forward  these  goods 
as  any  other  shipper,  and  it  had  to  pay  whatever  the  Louisville 
&  Nashville  R.  Co.  would  charge,  even  if  it  had  been  the  entire 
amount  received  from  the  shippers." 

Despatch  companies  and  express  companies  have,  since  the 
earliest  years  of  their  existence,  ejideavored  to  put  themselves 
without  the  rules  applicable  to  common  carriers,  and  to  shield 
themselves  against  responsibility  for  the  acts  and  omissions 
of  other  carriers  whose  conveyances  they  habitually 
use  in  the  performance  of  their  own  contracts.  Their  J>wp»tch  asd 
efforts  in  this  direction  have  been  uniformly  unsuc-  pSjeJ BotM. 
cessf ul,  because  regarded  by  the  courts  as  contrary  enpt  trwm  or- 
to  public  policy.  "  It  has  been  attempted,"  says  Mr.  JJ^^J^  "»**"* 
Lawson,  "  on  the  part  of  express,  forwarding,  and  rfer^  "'' 
despatch  companies  to  evade  the  responsibility  of 
common  carriers,  on  the  ground  that  they  are  not  the  owners  of 
the  vehicles  employed  in  the  transportation ;  but  this  pretence 
has  not  been  permitted  in  the  courts.  The  names  which  they 
assume  are  regarded  as  immaterial ;  the  duties  which  they 
undertake  being  the  criterion  of  their  liability.  They  are,  there- 
fore, held,  to  the  resposibility  of  common  carriers,  both  when 
they  are  and  when  they  are  not  interested  in  the  conveyances 
by  which  the  goods  are  transported.  If  an  express  company 
engaged  to  transpprt  goods  sends  them  by  a  railroad  company 
employed  by  it  to  perform  the  service,  the  railroad  company 
becomes  the  agent  of  the  express  company,  and  the  latter  is 
liable  to  the  consignor  for  its  acts."  Lawson,  Cont.  §  233.  Mr. 
Hutchinson,  speaking  on  the  same  subject,  says:  "Because  of 
this,  peculiarity  in  the  employment  of  the  means  of  conveyance 
afforded  by  others,  the  contention  has  been  made  by  these  com- 
panies that  they  were  not  common  carriers,  but  transacted  their 
business  in  the  character  of  forwarders,  and  were  not  therefore 
liable  for  losses  occurring  from  the  negligence  of  those  whom 
they  thus  employed.     But  this  claim  to  exemption  from  the 
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ordinary  liabilities  of  common  carriers  has  not  been  sustained  by 
the  courts.  Those  subsidiary  means  of  transportation  have 
been  held  to  be  the  mere  agencies  employed  by  such  companies 
for  whose  acts  they  are  strictly  responsible;  and  the  carrier 
whose  vehicle  is  thus  used  becomes  likewise  liable,  upon  princi- 
ples of  agency,  to  the  owner  of  the  goods,  according  to  the  terms 
of  his  contract  with  his  employer."  Hutch.  Carr.  §  70.  The 
latter  author,  in  the  language  just  quoted,  has  reference  to  ex- 
press companies ;  but  in  the  second  section  following  he  says 
the  same  rules  are  applicable  to  despatch  companies,  in  the  same 
manner  and  for  the  same  reasons.  Then  he  says:  "  Other  car- 
riers, under  the  name  of  despatch  companies,  fast  freight  lines, 
and  the  like,  have  also  come  into  existence,  and  conduct  their 
business  upon  the  same  principle  as  express  companies,  that  is, 
by  the  employment  of  the  means  of  transportation  furnished 
them  by  others,  and  to  which  for  some  reasons  the  same  rigid 
rule  of  responsibility  as  common  carriers  is  applied.*'  Hutch. 
Carr.  §  72.  One  of  the  earlier  leading  cases  on  this  subject  was 
decided  by  the  supreme  cou^t  of  Massachusetts  in  1867.  The 
defendants  there  were  express  companies.  Chief  Justice  Bige- 
low,  in  delivering  the  opinion  of  the  court,  said :  "  But  it  is 
urged  in  behalf  of  the  defendants,  that  they  ought  not  to  be 
held  to  the  strict  liability  of  common  carriers,  for  the  reason 
that  the  contract  of  carriage  is  essentially  modified  by  the 
peculiar  mode  in  which  the  defendants  undertake  the  perform- 
ance of  the  service.  The  main  ground  on  which  this  argument 
rests  is,  that  persons  exercising  the  employment  of  express  car- 
riers or  messengers,  over  railroad  and  by  steamboat,  cannot  from 
the  very  nature  of  the  case,  exercise  any  care  or  control  over  the 
means  of  transportation  which  they  are  obliged  to  adopt ;  that 
the  carriages  and  boats  in  which  the  merchandise  intrusted  to 
them  is  placed,  and  the  agents  or  servants  by  whom  they  are 
managed,  are  not  selected  by  them,  nor  subject  to  their  direc- 
tion or  supervision ;  and  that  the  rules  of  the  common  law,  re- 
gulating the  duties  and  liabilities  of  carriers,  having  been 
adapted  to  a  different  mode  of  conducting  business,  by  which 
the  carrier  was  enabled  to  select  his  own  servants  and  vehicles, 
and  to  exercise  a  personal  care  and  oversight  of  them,  are  wholly 
inapplicable  to  the  contract  of  carriage  by  which  it  is  under- 
stood  between  the  parties  that  the  service  is  to  be  performed, 
in  part  at  least,  by  means  of  agencies  over  which  the  carrier  can 
exercise  no  management  or  control  whatever.  But  this  argu- 
ment though  specious,  is  unsound.  Its  fallacy  consists  in  the 
assumption  that  at  common  law,  in  the  absence  of  any  express 
stipulation,  the  contract  with  an  owner  or  consignee  of  goods 
delivered  to  a  carrier  for  transportation  necessarily  implies  that 
they  are  to  be  carried  by  the  party  with  whom  the  contract  is 
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made,  or  by  servants  or  agents  under  his  immediate  direction 
and  control.  But  such  is  not  the  undertaking  of  the  carrier. 
The  essence  of  the  contract  is  that  the  goods  are  to  be  carried 
to  their  destination  unless  the  fulfilment  of  their  undertaking  is 
prevented  by  the  act  of  God  or  the  public  enemy.  This,  indeed, 
is  the  whole  contract,  whether  the  goods  are  to  be  carried  by  land 
or  water,  by  the  carrier  himself,  or  by  agents  employed  by  him. 
The  contract  does  not  imply  a  personal  trust  which  can  be  exe- 
cuted only  by  the  contracting  party  himself,  or,  under  his  super- 
vision, by  agents  and  means  of  transportation  directly  and  abso- 
lutely within  his  control.  .  .  .  The  truth  is  that  the  particular 
mode  or  agency  by  which  the  services  are  to  be  performed  does 
not  enter  into  the  contract  of  carriage  with  the  owner  or  con- 
signor. The  liability  of  the  carrier  at  common  law  continues 
•during  the  transportation  over  the  entire  route  or  distance  over 
which  he  has  agreed  to  carry  the  property  intrusted  to  him." 
Buckland  v.  Express  Co.,  97  Mass.  126-130, 

Some  10 years  later  Justice  Strong  delivered  a  very  instructive 
opinion  on  the  same  general  subject.     He  said  :   "  The  excep- 
tion or  restriction  to  the  common-law  liability  introduced  into 
the  bills  of  lading  by  the  defendants,  so  far  as  it  is 
necessary  to  consider  it,  is  that  the  express  companies  Sjme-jiietice 

-I'll'  -  i.      A.    £        MroBs'B  opin- 

are  not  liable  m  any  manner,  or  to  any  extent,  for  iob. 
any  loss  or  damage  or  detention  of  such  package  or 
its  contents,  or  any  portion  thereof,  occasioned  by  fire.  The 
language  is  very  broad ;  but  it  must  be  construed  reasonably,' 
and,  if  possible,  consistently  with  the  law.  If  construed  liter- 
ally, the  exception  extends  to  all  loss  by  fire,  no  matter  how 
occasioned, — whether  occurring  accidentally,  or  caused  by  the 
•culpable  negligence  of  the  carriers  or  their  servants,  and  even  to 
all  losses  by  fire  caused  by  wilful  acts  of  the  carriers  themselves. 
That  it  can  be  operative  to  svich  an  extent  is  not  claimed.  Nor 
is  it  insisted  that  the  stipulation,  though  assented  to  by  the 
shippers,  can  protect  the  defendants  against  responsibility  for 
failure  to  deliver  the  packages  according  to  their  engagement, 
when  such  failure  has  been  caused  by  their  own  misconduct,  or 
that  of  their  servants  and  agents.  But  the  circuit  court  ruled 
the  exception  did  extend  to  negligence  beyond  the  carriers*  own 
line,  and  that  of  the  servants  and  agents  appointed  by  them  and 
under  their  control, — that  it  extended  to  losses  by  fire  resulting 
from  carelessness  of  a  railroad  company  employed  by  them  in 
the  service  which  they  undertook,  to  carry  the  packages ;  and 
the  reason  assigned  for  the  ruling  was  that  the  railroad  company 
and  its  employees  were  not  under  the  control  of  the  defendants. 
With  this  ruling  we  are  unable  to  concur.  The  railroad  com- 
pany, in  transporting  the  messenger  of  the  defendants  and  the 
express  matter  in  his  charge,  was  the  agent  of  somebody, — 
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either  of  the  express  company,  or  of  the  shippers  or  consignors 
of  the  property.  That  it  was*  the  agent  of  the  defendants  is 
quite  clear.  It  was  employed  by  them  and  paid  by  them.  The 
service  it  was  called  upon  to  perform  was  a  service  for  the  de- 
fendants; a  duty  incumbent  upon  them^and  not  upon  the  plain- 
tiffs. The  latter  had  nothing  to  do  with  the  employment.  It 
was  neither  directed  by  them,  nor  had  they  any  control  over  the 
railroad  company  or  its  employees.  It  is  true,  the  defendants 
had  also  no  control  over  the  company  or  its  servants,  but  they 
were  its  employees ;  presumably  they  paid  for  its  service ;  and 
that  service  was  directly  and  immediately  for  them.  Control  of 
the  conduct  of  an  agency  is  not  in  all  cases  essential  to  liability 
for  consequences  of  that  conduct.  If  any  one  is  to  be  affected 
by  the  acts  or  omissions  of  persons  employed  to  do  a  particular 
service,  surely  it  must  be  he  who  gave  the  employment.  Their 
acts  become  his,  because  done  in  his  service,  and  by  his  direc- 
tion. Moreover,  a  common  carrier  who  undertakes  for  himself 
to  perform  an  entire  service  has  no  authority  to  constitute  an- 
other person  or  corporation  the  agent  of  his  consignor  or  con- 
signee. He  may  employ  a  subordinate  agency,  but  it  must  be 
subordinate  to  him,  and  not  to  one  who  neither  employs  it,  nor 
pays  it,  nor  has  any  right  to  interfere  with  it.  If,  then,  the 
Louisville  &  Nashville  R.  Co.  was  acting  for  these  defendants, 
and  performing  a  service  for  them  when  transporting  the  pack- 
ages they  had  undertaken  to  convey,  as  we  think  must  be  con- 
ceded, it  would  seem  it  must  be  considered  their  agent.  And 
why  is  not  the  reason  of  the  rule  that  common  carriers  cannot 
stipulate  for  exemption  from  liability  for  their  own  negligence 
and  that  of  their  servants  and  agents,  as  applicable  to  the  con- 
tract made  in  these  cases  as  it  was  to  the  facts  that  appeared  in 
the  case  of  Railroad  Co.  v.  Lockwood  (17  Wall.  357?).  The 
foundation  of  the  rule  is,  that  it  tends  to  the  greater  security  of 
consignors,  who  always  deal  with  such  carriers  at  disadvantage. 
It  tends  to  induce  greater  care  and  watchfulness  in  those  to 
whom  the  owner  intrusts  his  goods,  and  by  whom  alone  the 
needful  care  can  be  exercised.  Any  contract  that  withdraws  a 
motive  for  such  care,  or  that  makes  a  failure  to  bestow  upon  the 
duty  assumed  extreme  vigilance  and  caution  more  probable, 
takes  away  the  security  of  the  consignors,  and  makes  common 
carriers  more  unreliable.  This  is  equally  true,  whether  the  con- 
tract be  for  exemption  from  liability  for  the  negligence  of 
agencies  employed  by  the  carrier  to  assist  him  in  the  discharge 
of  his  obligations,  though  he  has  no  control  over  them,  or 
whether  it  be  for  exemption  from  liability  for  a  loss  occasioned 
by  the  carelessness  of  his  immediate  servant.  Even  in  the 
latter  case  he  may  have  no  actual  control.  Theoretically  he 
has ;  but  most  frequently  when  the  negligence  of  his  servant 
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occurs,  he  is  not  at  hand,  has  no  opportunity  to  give  directions, 
and  the  negligent  act  is  against  his  will.  He  is  responsible  be- 
cause he  has  put  the  servant  in  a  place  where  the  wrong  could 
be  done.  It  is  quite  as  important  to  the  consignor  that  the  sub- 
ordinate agency,  though  not  a  servant  under  immediate  control, 
should  be  held  to  the  strictest  care,  as  it  is  that  the  carrier  him- 
self and  the  servants  under  his  orders  should  be.  For  these 
reasons  we  think  it  not  advisable  to  construe  the  exceptions  in 
the  defendants*  bill  of  lading  as  excusing  them  from  liability 
for  the  loss  of  the  packages  by  fire,  if  caused  by  the  negligence 
of  the  railroad  company,  to  which  they  confided  a  part  of  the 
duty  they  had  assumed.**  Bank  v.  Express  Co.,  93  U.  S.  i8i- 
183. 

This  latter  decision,  which  we  regard  eminently  sound  in 
reason  and  in  law,  lays  down  the  doctrine  that  controls  the  case 
before  us.  There  the  undertaking  of  the  express  BaakT.Kx- 
companies  was  to  carry  certain  money  from  New  press  Co.  ez- 
Orleans,  Louisiana,  to  Louisville,  Kentucky,  and  de-  »«*»«>• 
liver  it  to  a  certain  broker  in  the  latter  city.  The  express  mes- 
senger placed  the  packages  of  money  in  an  iron  safe,  and  the 
latter  in  the  express  car,  for  transportation  to  destination.  Thus 
situated,  the  money  was  transported  over  different  lines  of  rail- 
road, and  while  being  carried  over  the  Louisville  &  Nashville 
Company's  line  a  trestle  gave  way,  in  the  night-time,  precipi- 
tating the  express  car,  which  was  then  burned,  together  with 
the  money.  The  express  messenger  who  accompanied  the 
money  was  rendered  insensible  by  the  fall  and  continued  so 
until  the  destruction  was  complete.  Thereafter  the  broker  sued 
the  express  companies  in  the  United  States  circuit  court,  for 
the  loss  of  the  money.  To  these  suits  the  express  companies 
interposed  the  stipulation  against  liability  for  the  loss  caused  by 
fire  contained  in  their  bills  of  lading  as  a  complete  defence. 
The  court  charged  the  jury  that  such  stipulation  relieved  the 
defendants  from  the  loss,  if  they  and  their  messenger  were  with- 
out fault  or  neglect ;  and  further,  that  it  was  not  material  to  in- 
quire whether  or  not  the  accident  resulted  from  the  negligence 
of  the  railroad  company  and  its  agents.  In  other  words,  the 
instruction  was  that  the  defendants  were  liable  for  the  conse- 
quences  of  their  own  negligence  only,  and  not  for  a  loss  brought 
about  by  the  negligence  of  the  railroad  company.  That  in- 
struction was  disapproved,  and  the  contrary  doctrine  announced 
in  the  language  we  have  quoted  somewhat  at  length.  There  the 
contract  was  for  through  transportation,  in  which  the  defendants 
were  obliged  to  use  the  vehicles  and  railroad  lines  of  others ;  so 
it  is  here.  There  the  defendants  made  their  own  employment 
of  the  railroad  companies,  and  paid  them  for  their  services ;  so 
It  is  here.     There  the  defendants  produced  a  special  contract. 
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and  by  reason  of  it  claimed  that  they  were  not  liable  for  a  loss 
proceeding  from  the  negligence  of  the  railroad  company ;  and 
so  it  is  in  the  case  before  us.  There  the  railroad  company  was 
held  to  be  the  agent  of  the  defendants,  and  for  the  conse- 
quences of  its  negligence  they  were  adjudged  to  be  liable.  We 
so  hold  and  adjudge  here.  A  similar  question  was  made  before 
the  supreme  court  of  Illinois  in  1879.  Goods  intrusted  to  an 
express  company  for  transportation  were  destroyed  by  fire  while 
in  transit  upon  a  railroad.  The  court  said :  "  But  admitting  the 
conditions  in  the  receipt  were  understandingly  assented  to  by 
the  shippers,  and  became  a  binding  contract  between  the  parties, 
still  defendants  would  be  liable  for  the  full  value  of  the  goods 
if  the  loss  was  owing  to  the  negligence  on  the  part  of  the  rail- 
road company.  An  express  company  choosing  such  a  corpora- 
tion to  do  its  business,  will  be  chargeable  to  the  same  extent  for 
the  negligence  of  the  agent  employed,  as  if  the  contract  was 
primarily  with  such  agent,  on  the  well-recognized  principle  that 
for  culpable  defects  in  carriages  used  by  common  carriers  the 
law  makes  the  carrier  responsible."  Boscowitz  v.  Express  Co., 
34  Am.  Rep.  197,  93  III.  523.  To  the  same  effect  is  Christen- 
son  V.  Express  Co.,  15  Minn.  270  (Gil.  208.).  See  also  Trans- 
portation Co.  V.  Oil  Co.,  63  Pa.  St.  14. 

It  is  to  be  observed  that  all  these  decisions  from  which  we 

have  made  quotations  were  made  in  cases  against  ex- 
Exprenand  press  Companies,  whose  messengers  accompany  their 
pasieteiMMd  freight,  and  not  m  cases  agamst  dispatch  companies, 
tog«tiier.         which  have  no  such  messenger;    but  the  doctrine 

therein  announced,  as  we  understand  it,  is  not  made 
to  depend  in  any  sense  upon  the  presence  of  the  messenger. 
The  holding  is  that  the  express  company  is  responsible  for  the 
negligence  of  the  other  carrier  upon  whose  line  the  loss  or 
damage  may  occur,  not  because  the  messenger  is  with  the  goods 
at  the  time,  but  because  the  other  carrier  is  the  agent  of  the 
express  company.  Express  companies  and  dispatch  companies 
alike  use  the  conveyances  of  others  in  the  performance  of  their 
respective  contracts  with  their  respective  customers ;  and  they 
have  precisely  the  same  relation  to  those  whose  conveyances 
they  so  use.  It  is  in  this  view  that  we  regard  those  decisions 
applicable  in  this  case ;  and  it  is  for  this  reason  just  stated  that 
the  text-writers  class  express  companies  and  despatch  companies 
together.     This  is  not  like  the  case  of  a  shipment  over  several 

connecting  lines  of  railroad,  when  the  company  first 
Cam  not  like  receiving  the  goods  makes  the  contract  for  itself 
illlJoTer^T"-  and  others,  and  stipulates  that  liability  shall  fall 
«rai  unes.        alone  upon  the  particular  line  in  whose  custody  the 

goods  may  be  when  loss,  if  any,  may  be  suffered. 
There  the  company  first  receiving  the  goods  is  in   fact  and 
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by  the  contract  a  common  carrier  for  only  a  part  of  the  route — 
to  the  end  of  its  own  line.  Here  the  defendant  is  in  fact  and 
by  the  contract  a  common  carrier  for  the  whole  route  from  point 
of  shipment  to  destination.  There  that  company  limits  itself 
to  the  faithful  performance  of  duty  as  a  common  carrier  only 
while  the  goods  may  remain  upon  its  line  and  until  delivered  to 
the  one  next  succeeding.  To  that  extent,  and  for  that  dis- 
tance, but  no  farther,  does  it  hold  itself  out  to  the  consignor  as 
a  common  carrier.  For  the  balance  of  the  route  it  acts  only  as 
agent  of  the  other  lines.  Here  the  defendant  holds  itself  out 
to  the  consignors  as  a  common  carrier  for  the  whole  route ;  and 
in  its  own  name,  and  for  itself,  as  principal  iand  not  as  agent  of 
any  one,  contracts  to  furnish  the  necessary  means  of  transporta- 
tion upon  every  part  of  the  entire  journey.  The  duty  of  trans- 
portation is  divided  into  several  parts,  and  each  company  stands 
as  an  independent  carrier,  bound  only  for  safe  carriage  over  its 
own  line  and  prompt  delivery  to  the  next  in  succession  or  to 
the  consignees ;  but  it  is  released  from  liability  only  while  the 
goods  may  be  in  custody  of  other  lines.  Here  the  defendant 
undertakes  the  whole  transportation  upon  its  own  responsibility ; 
and  owning  no  railroad  itself  for  any  part  of  the  route,  it  din- 
ploys  such  lines  of  others  as  it  sees  fit  to  use.  In  making  the 
contract  with  the  consignors,  it  acts  for  itself  alone ;  and  in 
making  the  necessary  sub-contracts  with  such  railroad  lines  as  it 
chooses  to  employ  for  assistance  in  the  performance  of  its 
undertaking  with  the  consignor,  it  again  acts  for  itself,  and  no 
one  else.  And  though  it  thus  assumes  for  itself  the  duty  of 
through  transportation,  and  selects  its  own  agencies,  it  never- 
theless attempts  to  exempt  itself  absolutely  from  all  account- 
ability for  any  loss  that  may  occur  during  any  part  of  the  entire 
transit. 

Here  the  company  first  receiving  the  goods  and  making  the 
contract  for  itself  and  other  companies,  leaves  each  answerable, 
under  the  law,  for  any  loss  upon  its  own  line,  the  same  as  if  no 
special  contract  were  made,  and  stipulates  only  for  exemption 
from  liability  for  loss  upon  other  lines — a  liability  which  it 
could  not  in  any  event  be  compelled  to  assume  against  its  will. 
Here  the  defendant  leaves  itself  accountable  for  no  loss  what- 
ever which  may  happen  on  any  part  of  the  journey ;  but,  by 
throwing  the  whole  burden  upon  the  railroad  lines,  its  agents, 
it  seeks  to  relieve  itself  absolutely  from  even  a  possibility  of 
responsibility  on  its  own  part  for  any  loss  on  any  line.  If  loss 
be  occasioned  upon  the  first  line,  or  upon  the  last  line,  or  upon 
any  intermediate  line,  the  result  is  the  same  to  the  defendant — 
it  has  positive  exemption  from  accountability  in  each  and  every 
instance,  if  its  stipulation  be  sustained.  It  assumes  the  duty 
and  receives  the  compensation  of  a  common  carrier,  but  tries  to 
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throw  off  all  responsibility  attaching  to  that  relation  and  char- 
acter. There  the  contract  is  reasonable,  and  therefore  lawful ; 
here  it  is  unreasonable,  and  therefore  unlawful. 

Manifestly,  no  one  of  several  connecting  lines  of  railroad 
would  be  permitted  to  contract  against  accountability  for  a  loss 
upon  its  own  line ;  and  for  the  same  obvious  reasons,  this  de- 
fendant, which  makes  such  lines  its  agents  and  its  own  for  the 
purposes  of  this  transportation  as  between  it  and  the  owner  of 
the  goods,  should  not  be  allowed  to  protect  itself  behind  the 
stipulation  presented  in  this  case.  Otherwise,  all  common  carriers, 
in  the  law,  which  use  the  conveyances  of  others  in  the  trans- 
portation of  their  freight  and  performance  of  their  contracts 
with  their  customers,  may,  by  agfreement,  completely  annihilate 
their  common-carrier  liability  and  revolutionize  the  wholesome 
rule  of  law  hitherto  prevailing  upon  that  subject. 

Owing  to  the  vast  scope  and  importance  of  the  subject,  the 
courts  and  text-writers  have  devoted  much  time  and  space  to 
BiffhtofeoB-  ^^^  discussion  of  the  power  and  right  of  connecting 
M«etiB9roftdi  railroad  companies  to  limit  and  extend  their  com- 
i?«Am'— ***  mon-law  liability  as  common  carriers  within  and  be- 
CoBtrJct  ibr  yond  the  termini  of  their  respective  lines.  All  au- 
thronyh  eai^  thorities  are  now  agreed,  we  believe,  in  holding  that 
rUge.  ^j^g  f^^^  Qf  ^  number  of  successive  companies  render- 

ing service  in  the  carriage  of  freight  between  distant  points  may 
so  bind  itself  to  deliver  goods  beyond  the  terminus  of  its  own 
line  as  to  become  responsible  for  their  safe  carriage  through  the 
entire  journey.  But  with  respect  to  what  is  necessary  to  con- 
stitute such  a  contract,  the  English  and  American.authorities  are 
quite  inharmonious.  The  English  rule  is  that  the  receipt  of 
goods  marked  for  a  given  point,  without  a  positive  limitation 
of  responsibility,  affords/rzV«a/<:7a>  evidence  of  an  undertaking 
on  the  part  of  the  carrier  to  safely  transport  them  to  their  des- 
tination, whether  within  or  beyond  the  limits  of  its  own  line ; 
while  in  America,  most  of  the  courts  regard  each  company  as 
liable  in  the  common-carrier  capacity  only  for  the  extent  of  its 
own  line,  unless  there  be  a  special  contract  to  the  contrary. 
The  latter  may  be  stated  to  be  the  American  rule,  though  some 
of  the  States,  Tennessee  among  the  number,  have  adopted  the 
English  rule  as  more  consonant  with  sound  reason  and  public 
policy.  Schouler  Bailm.  (Ed.  1887)  §§  593-598,  inclusive ;  Law- 
son,  Cont.  §§  235-240,  inclusive ;  Redf.  Carr.  §§  190-197 ;  Hutch. 
Carr.  §§  145-149,  151,  152;  Railroad  Co.  v,  Campbell,  7  Heisk. 
253  ;  Railroad  Co.  v,  Rogers,  6  Heisk.  143 ;  Railroad  Co.  r. 
McElwee,  6  Heisk.  208  ;  Railroad  Co.  v.  Weaver,  9  Lea,  38.  It  is 
likewise  well  settled  that  a  common  carrier  is  not  bound  in  law 
to  transport  goods  beyond  its  terminus,  and  that  it  may  there- 
fore lawfully  stipulate  that  it  shall  not  be  liable  for  loss  after  the 
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goods  have  passed  beyond  the  limits  of  its  own  line  and  upon 
the  line  of  another.  Schouler  Bailm.-  §  603 ;  Lawson  Cont.  § 
236 ;  Railroad  Co.  v,  Brumley,  5  Lea,  401 ;  Dillard  v.  Railroad 
Co.,  2  Lea,  288;  Railroad  Co.  v.  HoUoway,  9  Baxt.  188;  Rail- 
road Co.  V,  Campbell,  7  Heisk.  257.  But  it  is  readily  seen  that 
this  case  is  not  controlled  by  either  of  those  doctrines.  It  is 
not  the  case  of  a  limitation  of  liability  to  the  line  of  the  con- 
tracting carrier,  nor  of  an  extension  of  responsibility  beyond 
the  limits  of  that  line ;  on  the  contrary,  it  is  the  case  of  a  carrier 
for  the  whole  route  attempting  to  relieve  itself  from  liability 
upon  any  part  thereof  because  it  has  no  conveyance  of  its  own 
and  is  compelled  to  use  those  of  others  in  the  performance  of 
its  contract  of  shipment.  Declining  to  lend  our  assistance  or 
approval  to  such  an  effort,  we  hold  that  the  defendant,  notwith- 
standing its  stipulation,  is  responsible  for  the  consequences  of 
the  negligence,  if  any,  of  the  railroad  companies  which  it  em- 
ployed in  the  transportation  of  the  goods  sued  for,  such  com- 
panies being,  to  all  intents  and  purposes,  its  servants  or  agents 
as  between  it  and  the  plaintiff.  There  is  no  positive  proof  that 
the  loss  resulted  from  the  negligence  of  any  one.  But  such 
proof  is  not  necessary  to  entitle  plaintiff  to  a  recovery;  for 
"  When  goods  in  the  custody  of  a  common  carrier  are  lost  or 
damaged,  the  presumption  of  law  is  that  it  was  occasioned  by 
his  default,  and  the  burden  is  upon  him  to  prove  that  it  arose 
from  a  cause  for  which  he  was  not  responsible."  Lawson  Cont. 
§  245;  Hutch.  Carr.  §  769;  Schouler  Bailm.  §  439;  Railroad 
Co.  V,  HoUoway,  9  Baxt.  188;  Dillard  v.  Railroad  Co.,  2  Lea, 
296 ;  Transportation  Co.  v.  Oil  Co.,  63  Pa.  St.  14. 

The  defendant  assigns,  as  additional  error,  the  action  of  the 
court  below  in  giving  to  the  jury  certain  instructions  Buiofi«diB« 
and  in  refusing  certain  requests  for  instructions  with  —what  neoes- 
respect  to  what  was  necessary  to  constitute  the  bill  "'^  *®  oo«rti- 
of  lading  a  contract  between  the  parties.  Referring  ***** 
to  the  bill  of  lading,  and  the  stipulation  therein,  which  we  have 
already  quoted  and  considered,  his  honor  the  trial  judge  to  the 
jury  said  :  "  It  is  not  a  contract  between  the  parties  unless  you 
find  that  there  is  evidence  establishing  that  plaintiffs  agreed  to 
that  stipulation.  Before  the  stipulation  in  the  bill  of  lading 
would  be  binding  on  the  plaintiffs,  it  would  be  necessary  for  the 
defendant  to  show  that  plaintiffs'  attention  had  been  called  to  it, 
and  that  they  expressly  or  impliedly  assented  to  it ;  the  fact  that 
they  accepted  the  bill  of  lading  from  the  defendant,  kept  posses- 
sion of  it  without  objection,  and  introduced  it  in  evidence,  would 
not  be  sufficient,  in  my  opinion."  This  charge  is  in  accord  with 
the  uniform  holding  of  the  supreme  court  of  Illinois,  which  re- 
quires the  carrier  to  show  affirmatively  that  the  restrictions  of 
liability  claimed  by  it  were  in  fact  known  and  assented  to  by  the 
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shipper  (Boscowitz  v'.  Express  Co.,  93  111.  523 ;  Field  v.  Rail- 
road Co.,  71  111.  458 ;  Express  Co.  v,  Haynes,  42  111.  89) ;  but  it 
is  contrary  to  the  great  weight  of  American  and  English  decisions, 
which  hold  that  the  fair  and  honest  acceptance  of  a  bill  of  lad- 
ing without  dissent  raises  a  presumption  tnat  all  limitations  con- 
tained therein  were  brought  to  the  kowledge  of  the  shipper,  and 
agreed  to  by  him.  3  Wood  R.  Law,  note  2,  pp.  1577,  1578; 
Lawson  Cont.  §  102 ;  Hutch.  Carr.  §  239 ;  Shouler  Bailm.  §§ 
464, 465  ;  Railroad*  v.  Brumbey,  5  Lea,  404 ;  Dillard  v.  Railroad 
Co.,  2  Lea,  294.  The  request  for  instructions  were  in  substantial 
conformity  to  the  rule  as  announced  by  this  court  in  the  last  two 
cases  mentioned.  This  action  of  the  court  in  giving  the  jury 
improper  instruction  upon  the  one  hand  and  in  refusing  to  give 
proper  instruction  upon  the  other  would  ordinarily  be  fatal 
and  afford  ground  for  reversal ;  but  it  is  not  so  in  this  case,  be- 
cause the  error  is  immaterial.  The  matter  in  hand  was  the  stip- 
ulation through  which  the  defendant  sought  to  protect  itself 
against  liability.  It  has  already  been  seen  that  the  court  was 
right  in  telling  the  jury  that  ^ch  stipulation,  though  contained 
in  the  contract,  was  invalid  because  unreasonable  and  against 
public  policy.  Therefore,  any  error  with  reference  to  what  was 
necessary  to  make  it  a  contract  was  clearly  immaterial.  Being 
immaterial,  a  reversal  cannot  be  predicated  upon  it.  Myers  v. 
Bank,  3  Head,  331 ;  Redmont  v.  Bowles,  5  Sneed,  547;  Patter, 
son  V.  Head,  i  Lea,  664. 
Affirmed. 

FOLKES,  J.  {dissenting). — This  is  an  action  brought  by  the  plain- 
tiff against  the  defendant,  to  recover  the  value  of  a  shipment  of 
merchandise  from  New  York  City  to  Clarksville,  Tenn.     The 

proof  shows  that  the  defendant  company  received 
m«em«B«oi     ^j^^  goods  in  New  York,  and  executed  therefor  a  bill 

of  lading  containing  the  marks  on  the  package  ad- 
dressed to  Clarksville,  and  embracing  the  following  language : 
"  Ninety-six  cents  per  lOO  lbs.  To  be  forwarded  to  Clarksville, 
under  the  following  conditions :  It  being  expressly  understood 
and  agreed  that,  in  consideration  of  issuing  this  through  bill  of 
lading  guaranteeing  a  through  rate,  the  Merchants*  Despatch 
Transportation  Co,  reserves  the  right  to  forward  said  goods  by 
any  railroad  line  between  point  of  shipment  and  destination. 
The  Merchants*  Despatch  Transportation  Co.,  or  carriers  over 
whose  line  the  goods  are  transported,  shall  only  be  responsible  . 
.  .  .  *'  Then  follow  the  several  and  usual  (not  to  say  invariable, 
at  this  day)  clauses  limiting  the  liability  of  the  carrier,  none  of 
which  it  is  necessary  to  notice,  except  the  following :  "  It  is 
further  stipuluted  and  agreed  that,  in  case  of  any  loss,  detriment, 
or  damage  done  to  or  sustained  by  any  of  the  property  herein 
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receipted  for  during  such  transportation  whereby  any  legal  liabil- 
ity or  responsibility  shall  or  may  be  incurred,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody 
the  same  may  be  at  the  time  of  the  happening  thereof."  The 
defendant  company  carried  the  goods  safely  and  without  delay 
to  Louisville,  Ky.,  the  terminus  of  its  own  line,  in  its  own 
care,  and  there  delivered  same  to  the  Louisville  &  Nashville 
Railroad  which  was  the  most  direct  route  to  Clarksville,  to  be  by 
the  last-named  company  carried  to  the  point  of  destination. 
There  is  no  proof  showing  how  the  goods  were  lost  or  destroyed. 
It  merely  appears  that  the  particular  package  sued  for  was  not 
delivered  at  Clarksville,  while  it  is  certain  from  the  proof  that 
the  loss  occurred  on  the  Louisville  &  Nashville  road.  It  does 
not  appear  how  such  loss  was  brought  about — whether  by  fire, 
robbery,  or  otherwise,  with  or  without  negligence  on  the  part  of 
said  Louisville  &  Nashville  R.  Co.  The  record  shows  that  there 
was  no  kind  of  partnership  arrangement  between  the  defendant 
company  and  the  Louisville  &  Nashville  R.  Co. ;  the  latter  had 
no  share  or  participation  in  the  profits  of  the  carriage  from  New 
York  to  Louisville,  and  the  former  no  share  or  participation  in 
the  freights  from  Louisville  to  Clarksville,  What  is  said  about 
having  to  pay  the  succeeding  lines,  whatever  they  might  charge, 
is  shown  to  have  reference  to  the  fact  that  the  defendant  had 
guaranteed  the  through  freight,  and  that,  so  far  as  the  shipper  is 
concerned,  the  defendant  would  have  to  satisfy  the  freight  charge 
of  connecting  lines.  Verdict  and  judgment  for  the  plaintiffs. 
Motion  for  new  trial  overruled,  and  appealed  in  error  to  this 
court.  The  error  complained  of  is  in  the  charge  of  the  court  as 
given,  and  for  refusal  to  charge  as  requested. 

Notwithstanding  the  bill  of  lading,  the  trial  judge  opened  his 
charge  to  the  jury  by  saying :  "  It  is  admitted  that  the  defendant 
received  the  goods  in  New  York  from  the  plaintiff's  ,  .*     ti    — 
agent ;  then,  I  charge  you,  it  was  its  duty  to  deliver  BaiiiwdrM 
them  to  the  plaintiffs  at  Clarksville.     Nothing  would  agent*  ft>r  de- 
excuse  them  except  the  act  of  God  or  the  public  *^^^  **"' 
enemy ;  and  in  this  case  it  was  not  pretended  there  '*"^' 
was  such  act  of  God  or  the  public  enemy."     The  statement  of 
the  law  as  there  given,  when  taken  in  connection  with  the  un- 
disputed facts  in  the  case,  was  well  calculated  to  mislead  the  jury. 
Continuing,  the  judge  said  :    "  The  defendant  says  it  turned  the 
cases  of  goods  over  to  the  Louisville  &  Nashville  R.  Co.  at  Louis- 
ville, as  its  line  terminates  there.    But  if  it  did  so,  the  Louisville 
&  Nashville  R.  Co.,  under  the  bill  of  lading  or  contract,  was  the 
agent  of  the  defendant ;  and  if  the  loss  was  the  result  of  the  neg- 
ligence of  that  company  or  its  servants  or  agents,  then  the  de- 
fendant would  be  liable."    This  is  clearly  erroneous.     How  it 
can  be  said  that  the  Louisville  &  Nashville  R.  Co.  were  the  agents 
85  A.  &  £.  R.  R.  Ca8.--88 
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of  the  defendant  company  does  not  appean  Certainly,  under 
the  proof  in  the  record,  if  there  was  any  relation  of  principal  and 
agent  between  the  defendant  company  and  the  Louisville  & 
Nashville  R.  Co.,  the  Louisville  &  Nashville  Co.  was  the  principal 
and  the  defendant  company  was  its  agent  authorized  to  make  a 
contract  binding  it  as  to  rate  of  freight,  and  to  safely  carry  from 
the  point  of  contract  with  defendant  company  to  the  point  of 
destination.  The  railroad  company  was  to  carry  on  its  own  ac- 
count, and  upon  its  own  responsibility,  for  its  own  sole  compen- 
sation, the  defendant  company  being  authorized  by  its  contract 
with  the  shipper  to  select  the  route  beyond  its  terminus ;  but 
when  selected,  the  railroad  company  became  the  carrier  for  the 
shipper,  and  not  agent  for  the  defendant  company  selecting  it. 

But  before  dismissing  this  aspect  of  the  case,  let  us  see  further 
into  the  chaise.  Continuing,  the  judge  said :  '*  The  defendant 
gane-stipa-  ^^^^^  upon  the  following  stipulation  in  the  bill  of 
uuoB  limit-  lading*'  (here  follows  so  much  of  the  bill  of  lading 
i»K  lubiuty—  relating  to  exemptions  for  loss  occurring  beyond  its 
uitraetioM.    jjj^^^  ^g  ^^  have  already  quoted).     The  judge  adds: 

**  That  is  in  the  bill  of  lading  in  fine  print,  and  the  defendant 
says  that  as  the  loss,  if  it  occurred  at  all,  occurred  after  it  passed 
from  its  hands  to  the  Louisville  &  Nashville  R.  Co.,  this  clause 
relieves  it  from  liability ;  such  a  stipulation  might  be  binding 
on  the  shipper  or  consignee,  if  there  was  a  contract  to  that  effect 
signed,  or  mutually  assented  to  by  both  parties,  but  here  there 
is  no  contract  signed  by  the  shipper  or  consignee;  there  is 
nothing  but  a  bill  of  lading,  signed  by  the  agent  of  the  defend- 
ant. It  is  not  a  contract  between  the  parties,  unless  you  find 
that  there  is  evidence  establishing  that  the  plaintiff  agreed  to 
that  stipulation.  Before  this  stipulation  in  the  bill  of  lading 
would  be  binding  on  the  plaintiff,  it  would  be  necessary  for  the 
defendant  to  show  that  plaintiff's  attention  had  been  called  to 
it,  and  that  they  expressly  or  impliedly  assented  to  it ;  the  fact 
that  they  accepted  the  bill  of  lading  from  the  defendant, — kept 
possession  of  it,  without  objection, — and  introduced  it  in  evi- 
dence, would  not  be  sufficient,  in  my  opinion.*'  This  is  manifest 
error.  Directly  the  contrary  to  this  was  held  by  this  court  in 
Railroad  v,  Brumley,  5  Lea,  401,  following  other  cases  in  this 
State.  Indeed,  no  one  undertakes  to  defend  this  part  of  the 
charge,  it  being  contended  that  it  becomes  immaterial  in  view 
of  what  follows  in  the  charge.  We  are  not  prepared  to  admit 
that  such  manifest  error  could  in  any  event  be  permitted  to  pass 
as  immaterial.  The  portion  of  the  charge  which  it  is  claimed 
renders  the  above  error  innocuous  follows  immediately  upon 
what  has  just  been  quoted,  and  is  this :  "  But  whether  that  be 
so  or  not,  in  my  opinion  that  stipulation  is  rendered  void  by  the 
other  stipulation  which  precedes  it,  to  the  effect  that  the  de- 
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f endant  reserves  the  right  to  forward  said  gpods  by  any  railroad 
line  between  point  of  shipment  and  destination,  for  by  that 
stipulation  it  made  the  forwarding  carrier  its  agent ;  and  the 
law,  on  ground  of  public  policy,  could  not  allow  it  to  stipulate 
exemptions  from  liability  for  the  consequence  of  its  agents,  on 
their  failure  to  do  their  duty."  We  have  quoted  thus  at  length 
so  that  the  entire  charge  in  any  manner  relating  to  the  bill  of 
lading  might  be  seen.  How  the  portion  last  quoted  can  be  said 
to  cure  the  former,  we  are  at  a  loss  to  see,  unless  it  be  upon  the 
idea  that  wrongs  make  a  right,  or  the  greater  error  swallows 
up  the  smaller ;  for,  in  my  opinion,  the  error  last  quoted  is 
greater  than  the  former,  for  cases  may  be  found  in  one  or  more 
of  the  former  States  to  sanction  the  Arst  proposition  as  to  mutu- 
ality of  contract  being  manifested  by  signature  of  the  shipper. 
But  we  know  of  no  case,  and  no  principle  of  law,  that  justifies 
the  latter  proposition. 

It  is  too  well  settled  now  to  admit  of  controversy  that  the 
carrier  receiving  freight  for  a  point  beyond  its  terminus  may 
stipulate  for  exemption  from  liability  for  loss  however 
occurring  on  another  distinct  line,  where  the  carriage  i-owbeyoMd 
to  point  of.  destination  renders  necessary  the  em-  ^^JljJSI^iii, 
ployment  of  several  lines,  and  when  a  reduced  or  a  exevptioB. 
graduated  through  rate  is  the  consideration  for  such 
a  stipulation.     Railroad  v,  Brumley,  5  Lea,  401 ;  Dillard  v.  Rail* 
road  Co.,  2  Lea,  288 ;  Railroad  Co.  v.  Campbell,  7  Heisk.  257 ; 
Railroad  v,  Holloway,  9  Baxt.  188.     The  last  case  holding  the 
doctrine  above  stated  adjudges  also  that  the  burden  of  proof  is 
on  whichever  road  may  be  sued,  to  show  that  the  loss  did  not 
occur  while  on  its  road.     When  this  shown  it  is  'a  complete  de- 
fence.    Railroad  Co.  v.  Frankenberg,   54  111.  88;  Railroad  v, 
Androscoggin  Mills,  22  Wall.  594;  Taylor  v.  Railroad  Co.,  32 
Ark.  393. 

But  it  is  said  that  while  this  is  so  as  to  one  railroad  company 
receiving  freight  to  be  shipped  beyond  its  road,  the  rule  does 
not  apply  to  a  despatch  company  or  an  express  company.     To 
this  we  answer  that  upon  principle  there  can  be  no 
such  distinction.    The  rule  as  announced  is  one  ap-  AppiicstfoB  of 
plied  to  common  carriers,  for  as  to  a  private  carrier,  j["iJ^^^  ^ 
he  can  make  his  own   contract,  and  always  could,   nieg-comnKm 
just  as  freely  as  any  other  private  individual  could  c*rrien. 
make  any  contract  not  illegal.     The  question  origi- 
nally was :  Could  a  common  carrier  be  allowed  to  stipulate  for  an 
exemption  from  common-law  liability  attaching  to  it  as  such  ? 
And  as  we  have  seen,  it  has  been  answered  in  the  affirmative. 
As  a  question  of  public  policy,  it  was  viewed  by  the  court  and 
the  privilege  accorded  to  make  such  stipulation.     It  has  nothing 
to  do  with  the  question  of  negligence  or  fraud,  but  looks  to  hav- 
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ing  the  loss,  and  consequent  right  of  recovery,  fall  upon  the 
particular  road  having  chaise  of  the  freight  at  the  time  of  the 
loss.  Now,  who  can  say  that  a  dispatch  or  express  company  is 
not  a  common  carrier,  and  as  such  to  be  onerated  with  the  same 
burdens  and  to  enjoy  the  same  privileges  as  common  carriers  ? 
Express  companies  are  held  to  be  common  carriers  in  Olwell  v. 
Express  Co.,  an  unreported  case,  but  published  in  i  Cent.  Law 
J.  1 86,  and  cited  approvingly  by  Judge  Cooper  in  2  Lea,  288. 
They  are  held  as  common  carriers  in  Express  Co.  v.  Womack, 
I  Heisk.  265.  Do  not  the  considerations  of  public  policy  which 
lead  to  the  permission  of  restricted  liability  as  to  railroads  apply 
with  equal  force  to  despatch  and  express  companies  ?  These 
considerations  were  forcibly  expressed  by  this  court  in  the  Dil- 
lard  Bros.'  Case :  "  Courts  must  have  regard  for  the  great  in- 
terests of  commerce,  upon  which  so  much  of  our  modem  civili- 
zation depends ;  and,  as  said  by  the  supreme  court  of  the  United 
States,  allowing  such  restricted,  liability  to  be  contracted  for 
enables  the  carrying  interest  to  reduce  its  rates  of  compensa- 
tion, thus  proportionately  relieving  the  transportation  of  prod- 
uce  and  merchandise  from  some  of  the  burdens  with  which  it 
is  loaded.*'     But  it  is  said  the  case  of  Bank  v.  Express  Co.,  93 

U.  S.  177,  establishes  a  different  rule  for  express 
Bftme-Biiie  m  companies.  In  our  opinion  there  is  nothing  in  that 
coMpiiBiM.       case  at  war  with  the  views  we  have  here  expressed. 

The  case  did  not  present  the  question  as  to  right  to 
stipulate  for  loss  to  fall  upon  some  connecting  line,  but  stipu- 
lated for  exemption  from  loss  by  fire  anywhere  on  the  line. 
The  learned  judge,  on  page  181  of  the  opinion,  says:  "The 
stipulation  there  considered  extends  to  all  loss  by  fire,  no  matter 
how  occasioned,  whether  occurring  accidentally  or  caused  by 
the  culpable  negligence  of  the  carrier  or  its  servants,  and  even 
to  losses  by  fire  caused  by  wilful  acts  of  the  carriers  them- 
selves." No  such  case  here.  The  case  is  decided  upon  the 
grounds  that  the  express  company  had  contracted  to  carry  all 
the  way.  The  money  lost  by  fire  was  in  the  actual  custody 
and  charge  of  the  express  messenger,  the  company's  chosen 
agent.  It  was  never  delivered  to  the  railroad,  the  negligent  de- 
struction of  whose  bridge  caused  the  burning,  but  remained  in 
the  manual  possession  of  the  express  company,  who  paid  the 
railroad  company  for  it,  not  for  the  shipper.  It  was  a  stipula- 
tion for  exemption  for  its  own  negligence,  not  for  exemption 
from  the  negligence  of  another  and  different  carrier  to  whom  it 
was  authorized  to  deliver  the  goods  for  the  common  employer. 
On  page  186,  the  court  say,  in  that  case:  "We  do  not  deny 
that  a  contract  may  be  made  that  will  put  a  common  carrier  on 
the  same  footing  with  a  private  carrier  for  hire,  as  respects  his 
liability  for  loss  caused  by  the  acts  or  omissions  of  others."' 
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This  case  does  not  decide  that  the  express  company,  who  is  by 
contract  authorized  to  deliver  freight  to  another  express  com- 
pany, or  to  a  railroad  after  the  terminus  of  the  express  line  is 
reached,  may  not  stipulate  for  exemption  from  loss  caused  by 
such  other  express  company  or  railroad.  Well,  then,  if  it  be 
true  that  one  railroad  can  make  such  contract  for  exemption 
when  it  has  delivered  to  another  railroad,  why  should  not  one 
despatch  company  have  the  same  privilege  ? 

But  it  is  said  that  the  fact  that  the  first  carrier  reserves  the 
right  to  select  the  succeeding  carrier  makes  such  succeeding  car- 
rier the  former's  agent.  Where  is  the  authority  or  the  principle 
which  justifies  such  conclusion  ?  The  first  carrier 
had  the  right  to  select  the  second,  without  any  ex-  s«so»d  e&nrier 
press  reservation.  The  fact  that  the  bill  of  lading  totT'  * 
called  for  a  point  beyond  his  terminus,  and  desig- 
nated no  second  or  intermediate  line,  carried  with  it  by  necessary 
implication  the  right  on  the  part  of  such  carrier  to  select  the 
succeeding  carrier,  he  being  liable  only  for  good  faith,  and  rea- 
sonable diligence  in  selecting  a  prudent,  safe,  and  efficient  suc- 
ceeding carrier.  Now,  the  fact  that  the  contracting  carrier  saw 
fit  to  avoid  any  question  of  liability  as  for  a  deviation  or  other- 
"\frise  in  the  selection  of  such  succeeding  carrier,  does  not  make 
the  latter  his  agent  any  more  than  if  he  had  selected  such  car- 
rier without  such  stipulation.  A.,  as  agent  for  B.,  may  be  em- 
powered to  select  another  agent  for  B.,  without  such  other 
agent  becoming  A.'s  agent.  Though  designated  by  A.,  under 
the  power  of  attorney,  he,  when  selected,  is  as  much  the  agent 
of  B.  as  if  B.  had  selected  him  in  person.  That  an  express  com- 
pany is  accorded  the  privileges  of  a  railroad  company,  or  any 
other  common  carrier,  with  reference  to  its  right  to  stipulate  for 
limited  liability,  under  like  circumstances  is  shown 
by  the  decision  of  this  court  in  Express  Co.  v.  Glenn,  ^^^^tch 
1 6  Lea,  472,  where  it  is  held  that  such  company  may  conpftBypriri. 
stipulate  for  exemption  from  liability  for  loss  of  !•«•■  of  ex- 
money  or  goods  intrusted  to  it  for  carriage,  unless  p"» «•■■'»■  J^* 
the  claim  therefor  shall  be  made  in  w^riting  30  days  from  the 
date  of  the  contract.  Every  consideration  which  is  urged  in  the 
opinion  of  the  majority  of  the  court  as  to  the  impolicy  of  allow- 
ing the  transportation  company  to  avail  itself  of  the  limited  lia- 
bility claimed  in  the  contract  at  bar,  applies  with  equal  force  to 
the  inexpediency  of  allowing  the  exemption  in  the  16  Lea  case. 
None  of  the  cases  cited  in  the  opinion  of  the  majority,  in  my 
judgment,  warrant  the  distinction  sought  to  be  made.  The  re- 
sult reached  is  this :  A  railroad  company,  when  it  is  the  first 
and  contracting  company,  will  be  allowed  for  the  consideration 
of  reduced  or  guaranteed  through  freight  to  limit  its  liability  to 
its  own  line,  where  it  has  contracted  for  a  point  beyond.     A  de- 
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spatch,  transportation,  or  fast-freight  company,  though  held  to 
be  in  all  respects  as  much  of  a  common  carrier,  will  not,  under 
identically  the  same  circumstances,  be  allowed  the  same  priv- 
ileges where  it  reserves  the  right  that  it  and  the  railroad  both 
had  without  such  reservation,  to  select  one  of  several  competing 
lines  that  meet  it  at  the  terminus  of  its  own  line.  To  such  a 
conclusion  I  cannot  assent.  The  very  same  considerations  of 
public  policy, — the  reduction  of  freights,  and  the  expedition  of 
delivery — which  lead  the  courts  to  permit  the  limited  liability  in 
the  one  case  would  suggest  the  like  privilege  in  the  other.  It 
has  nothing  to  do  with  the  impolicy  of  allowing  carriers  to  con- 
tract for  the  exemption  from  liability  for  the  negligence  of  itself 
or  agents  or  employees.  Such  exemption  is  not  to  be  accorded 
to  either  the  railroad  or  transportation  company,  and  is  not  con- 
tended for  nor  involved  in  the  case  at  bar  ;  but  the  question  is, 
is  there  any  difference  between  the  right  to  make  such  a  con- 
tract  by  a  fast  freight  line,  and  the  same  right  in  a  railroad 
company  ?  The  only  difference  between  the  two  is  that  the 
railroad  company  owns  the  track  and  the  cars,  while  the  freight 
company  carries  the  cars  only.  Both  are  held  to  be  common 
carriers ;  both  make  identically  the  same  form  of  contract  with 
the  shipper  ;  both  have  to  turn  over  goods  to  connecting  lines 
when  the  terminus  of  their  own  is  reached.  I  must  plead  guilty 
to  a  total  inability  to  discover  the  rule  or  the  reason  for  any  dif- 
ferent measure  of  responsibility  to  be  applied  in  the  one  case 
and  not  in  the  other. 

I  can  readily  see  where  some  confusion  may  appear  to  exist 
growing  out  of  the  language  used  arguendo  in  some  of  the  re- 
ported cases,  where  express  companies  have  sought  to  claim 
exemption  from  the  liability  of  common  carriers  by 
despatch  eom-  assuming  to  be  forwarders  merely.  When  such  com- 
puiMMcarw,  panics  made  this  effort,  the  courts  were  prompt  and 
^^VTF^^  emphatic  in  holding  that  neither  express  companies 
biuty.  *"  ^^^  dispatch  companies  would  be  allowed  to  claim  to 
be  free  from  the  same  burdens  that  the  law  places 
upon  other  common  carriers.  But  when  they  were  held  to  be 
common  carriers,  and  onerated  with  its  burdens,  they  were 
given  all  its  privileges  under  like  circumstances.  I  say  under 
like  circumstances,  for,  of  course,  when  an  express  company 
sends  its  messenger  along,  who  retains  possession  and  control  of 
the  package,  it  will  not  be  heard  to  say  that  it  is  not  a  common 
carrier  to  the  end  of  the  journey  simply  because  it  uses  the 
tracks  or  the  cars  of  other  companies.  AH  the  cases  referred 
to  in  the  majority  opinion  recognize  the  dispatch  companies  as 
common  carriers  in  the  fullest  sense  of  the  term,  and  make  no 
such  distinction  as  is  established  here.  They  recognize  the 
right  of  such  companies  to  make  the  same  contracts,  and  apply 
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the  same  rules  and  principles  in  determining  their  liability,  no 
more  and  no  less  than  is  applied  to  ordinary  railroad  companies. 
Robinson  v.  Transportation  Co.,  45  Iowa,  470 ;  Stewart  v.  Trans- 
portation Co.,  47  Iowa,  229  ;  Bancroft  v.  Transportation  Co.,  Id. 
262 ;  Transportation  Co.  v.  BoUes,  80  111.  473  ;  Transportation 
Co.  V.  Leysor,  89  111.  43.  In  this  case  the  goods  were  to  be 
transported  from  New  York  to  Alton,  Illinois,  and  it  was  con- 
ceded that  this  company  could  make  the  same  stipulation  that 
other  common  carriers  make  as  to  fire  exemption,  provided  the 
contract  was  expressly  agreed  to  by  the  shipper ;  applying  to  it 
the  same  rule  that  is  in  force  in  that  State  with  reference  to  rail- 
road companies.  The  authority  cited  for  the  distinction  that  is 
sought  to  be  made  here,  is  based  entirely  upon  express  cases 
whete  the  messenger  accompanied  the  goods.  That  such  was 
the  case  of  Bank  v.  Express  Co.,  93  U.  S.  174,  has  already  been 
shown.  To  the  same  effect  exactly  is  the  cas6  of  Buckland  v. 
Express  Co.,  97  Mass.  124,  so  extensively  quoted  in  the  opinion 
of  the  majority.  There  was  a  contract  by  the  expres;^  company 
to  carry  from  Springfield,  Massachusetts,  to  Vicksburg,  Missis- 
sippi. The  loss  was  occasioned  by  explosion  on  the  Mississippi 
river  steamboat.  The  effort  was  to  claim  the  restricted  liability 
of  a  forwarder  only,  and,  failing  in  this,  to  rely  on  a  contract  for 
limited  liability  as  carrier  made  with  a  person  assuming  to  be  an 
agent  of  the  consignee.  The  points  decided  were :  First.  That 
where  an  express  company  assumes  entire  possession  and  con- 
trol of  the  goods  to  the  point  of  destination,  the  liability  is  that 
of  a  common  carrier  to  the  end  of  the  route,  although  it  may 
style  itself  a  forwarder  only.  Second.  That  the  facts  of  the  case 
do  not  show  that  the  consignee  assented  to  any  restriction  on 
the  liability  of  the  express  company  as  a  common  carrier.  Big- 
elow,  C.  J.,  in  delivering  the  opinion  in  that  case,  expressly  rec- 
ognizes the  right  of  such  a  carrier  to  stipulate  for  limited  liability 
in  proper  cases.  He  says:  "If  a  person  assumes  to  do  the 
business  of  a  common  carrier,  he  can,  if  he  sees  fit,  confine  it 
within  such  limits  that  it  may  be  done  under  his  personal  care 
and  supervision,  or  by  agents,  where  he  can  select  and  control; 
^  but  if  he  undertakes  to  extend  it  further,  he  must  either  restrict 
his  liability  by  a  special  contract,  or  bear  the  responsibility  which 
the  law  affixes  to  the  species  of  contract  into  which  he  volun- 
tarily enters."  Again  he  says:  "It  is  not  a  case  where  the 
agreement  between  the  parties  was  that  the  merchandise  was  to 
be  delivered  over  by  the  defendant  to  the  other  carrier  at  an 
intermediate  point,  thence  to  be  transported  over  an  indepen- 
dent route  to  the  point  of  destination,"  etc.  Yet  this  and 
Bank  of  Kentucky  Case  are  made  the  bases  for  the  conclusion 
reached  by  the  majority  of  my  brothers  supplemented  by  the 
case   of  Christenson  v.  Express  Co.,  15   Minn.  270  (Gil.  208), 
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which  is  identical  with  the  other  two  and  in  which  the  court 
emphasizes  the  fact  that  "  a  messenger  in  the  employ  of  the  de- 
fendants accompanied  the  goods  as  they  are  being  transported 
to  take  general  charge  of  the  same,  and  to  deliver  to  its  proper 
local  agents."  If  this  decision  rests  not  on  the  facts  that  the  ex- 
press companies  assume  and  contract  themselves  to  carry  over 
the  whole  route,  as  shown  by  the  use  of  their  own  messengers, 
who  have  and  assert  always  a  personal  custody  of  the  goods, 
then  the  learned  judges  who  have  rendered  the  opinions  have 
been  singularly  infelicitous  in  the  use  of  language,  as  shown  by 
the  quotations  which  we  have  made. 

The  opinion  of  the  majority  assumes  that  the  distinction  be- 
tween the  right  of  a  railroad  company  and  of  an  express  com- 
pany (or  despatch  company)  to  make  such  contract  as  is  adjudged 
invalid  here,  is  to  be  found  in  the  fact — quoting  from  the  opin- 
ion— "  that  express  companies  and  despatch  companies  alike 
use  the  conveyance  of  others  in  the  performance  of  t-heir  respec- 
tive contracts  ;**  and  therefore  it  is  that  "  the  other  carrier 
becomes  the  agent  of  the  express  company."  This  manifestly 
cannot  be  the  basis  of  the  distinction,  for  the  self-evident  reason 
that  a  railroad  company  issuing  a  through  bill  of  lading  to  a 
point  beyond  its  own  terminus  "  uses  the  conveyances  of  others 
in  the  performance  of  its  contract."  If  this  fact  is  to  make  the 
other  carrier  the  agent  of  the  first  in  the  one  case,  it  would 
produce  the  same  result  in  the  other.  Surely  a  distinction  that 
is  not  based  upon  a  difference  can  hardly  commend  itself  as  a 
good  distinction.  We  assert  again  that  a  reading  of  the  cases 
will  show  that  the  pivotal  point  of  the  decisions  referred  to  is 
the  personal  custody  of  the  goods  by  the  express  messengers. 

Believing  that  it  is  of  great  public  concern  that  a  contract  for 
limited  liability  beyond  the  line  of  the  first  carrier  where  there 
is  a  through  freight  guaranteed  should  be  permitted 
yrmnUBf  priTi-  where  shippers  see  fit  voluntarily  to  make^such  con- 
legeofexeMp-  tract;  and  being  unable  to  see  any  reason  why  the 
**•**?*•■  same  privilege  should  not  be  accorded  the  fast 
Sm.  ^^^^  freight  lines,  which  were  born  of  the  necessities  of 
commerce  and  rapid  transit,  I  am  constrained  to 
dissent  from  the  opinion  of  my  brethren.  Such  companies  are 
used  to  a  very  large  extent  in  the  commerce  of  the  country,  and 
are  esteemed  of  such  great  value  to  the  merchants  engaged  in 
such  lines  of  business  as  require  cheap,  quick,  and  safe  delivery 
of  goods,  that  I  regard  the  result  of  the  conclusion  reached  by 
the  majority  as  calculated  to  hamper  the  enterprise  and  business 
of  the  merchants  of  this  State,  placing  them  at  disadvantage 
with  the  merchants  of  other  States.  To  attempt  to  protect  is 
not  unfrequently  to  cripple.  The  class  who  contract  with  these 
fast  freight  companies  are  generally  able  to  protect  themselves  ; 
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arid  if  they  need  protection  from  any  supposed  improvidence  in 
arranging  for  transportation,  they  certainly  need  it  more  with 
reference  to  the  railroads  of  the  country  than  with  these  fast 
freight  lines  ;  and  the  same  rule  should  be  applied  to  the  rail- 
roads. But  so  long  as  railroads  are  allowed  to  make  such  con- 
tracts,  I  will  insist  that  these  freight  lines  should  enjoy  the  same 
privilege ;  that  they  are  entitled  to  be  put  upon  the  same  foot- 
ing with  railroads  with  reference  to  these  contracts  as  common 
carriers.  See  Insurance  Co.  v.  Railroad  Co.,  104  U.  S.  146, 
where  the  Erie  &  Pacific  Despatch  contracted  for  shipment  of 
goods  from  St.  Louis,  Missouri,  to  London,  England  ;  its  bill  of 
lading  containing  the  same  stipulation,  in  so  many  words,  as  is 
in  the  bill  of  lading  in  case  at  bar,  as  to  loss  being  placed  only 
on  the  company  in  whose  actual  custody  the  goods  were  at  the 
time  of  loss.  The  question  decided  was,  the  first  railroad  com- 
pany was  not  liable  for  loss  by  fire  in  warehouse  of  a  subsequent 
connecting  line.  But  it  was  not  placed  on  the  bill  of  lading,  as 
the  court  found  other  grounds  upon  which  to  rest  its  decision, 
and  there  is  nothing  adjudged  in  this  case  that  is  in  point  with 
the  case  at  bar.  But  I  refer  to  it  merely  to  show  that  the  Erie 
&  Pacific  Despatch  Co.  was  treated  throughout  as  entitled  to  all 
the  privileges  of  a  special  contract  as  are  given  railroad  com- 
panies, including  the  right  to  select  the  intervening  carriers,  the 
court,  on  pages  154  and  155,  saying:  "  If  the  bill  of  lading  con- 
stituted the  contract  of  transportation,  and  the  defendant  is  to 
be  regarded  as  one  of  the  connections  of  the  despatch  company, 
then  manifestly  the  law  would  be  for  the  defendant,  for  the  bill 
of  lading  expressly  limits  responsibility  for  loss  to  that  carrier 
in  whose  actual  custody  the  cotton  might  be  when  lost  or  de- 
stroyed." Analogous  cases  might  be  multiplied,  but  it  seems 
needless  to  pursue  the  subject  further. 

In  my  opinion,  the  judgment  in  this  case  should  be  reversed, 
and  cause  remanded  for  a  new  trial. 

Common  Carrier — ^Contracts  Limiting  Liabilityt — As  to  contracts  by 
common  carriers  limiting  tlieir  liability,  for  loss  or  injury  to  freight  re- 
ceived for  shipment,  see,  post.  Western  &  A.  R.  Co.  v.  Exposition  Cot- 
ton Mills,  602 ;  International  &  G.  N.  R,  Co.  v.  Moody,  607 ;  Louisville  & 
N.  R.  Co.  V,  Sherrod,  607,  note ;  Union  Pac.  R.  Co.  v.  Mayer ; .  St.  Louis, 
Iron  Mountain  &  Southern  R.  Co.  v.  Weakly. 

Same — Lex  Loci  ContraetSi — Set,  p^s/,  International  &G.  N.  R.  Co.  v. 
Moody,  607. 
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Allen 

V. 

Cape  Fear  and  Yadkin  Valley  R.  Co. 

{North  Carolina  Supreme  Court,  April  g,  1888.) 

Common  Carriers— DitoHmi nation — ^Action  for — Pleading. — ^An  actioo 
against  a  railroad  company  for  discriminating  unjustly  against  a  plaintiff 
by  directing  its  agents  to  refuse  to  receive  or  transport  any  goods  offered 
for  transportation  by  the  plaintiff,  except  when  prepaid,  dfoes  not  state  a 
cause  of  action  if  it  fails  to  aver  that  the  agents  of  the  company  actually 
have  refused  to  receive  or  transport  his  goods,  and  that  he  has  actually 
been  injured.  * 

Same— Slander  and  Libei — What  Constitutes  Libel — Published  Order  to 
Servants. — Written  direction  by  a  railroad  company  to  its  agents,  instruct- 
ing them  not  to  receive  or  ship  for  a  designated  person  any  articles  or 
merchandise  of  any  description,  except  when  the  freight  charges  therefor 
are  prepaid,  and  a  request  to  a  connecting  line  receiving  freight  therefrom 
to  make  a  similar  order,  is  a  privileged  communication,  and  does  not  con- 
stitute libel,  in  the  absence  of  express  malice. 

Appeal  from  Superior  Court,  Cumberland  County. 

Action  by  plaintiff,  J.  L.  Allen,  against  defendant,  the  Cape 
'Fear  &  Yadkin  Valley  R.  Co.,  for  unjust  discrimination  and 
libel  in  publishing  an  order  not  to  carry  plaintiff's  freight  except 
when  the  freight  charges  are  paid.  Plaintiff  appeals  from  judg- 
ment of  dismissal  on  the  pleadings. 

W.  A.  Guthrie,  N.  W.  Ray,  and  T.  H.  Sutton  for  appellant. 

D.  Rose  and  G.  M,  Rose  for  appellee. 

Smith,  CJ. — The  plaintiff  sued  out  a  summons  against  the 
defendant  company  on  May  14,  1884,  and,  upon  the  return  of 
service,  set  out  his  cause  of  action  in  the  following  complaint 

F««tfl-.piMii     ^'^^'  "(0  The  above-named  plaintiff,  complaining, 
JJ^T"  says  that  the  above-named  defendant,  the  Cape  Fear 

&  Yadkin  Valley  R.  Co.,  is,  and  was  at  the  time  here- 
inafter mentioned  and  referred  to,  a  corporation  duly  created 
and  existing  under  and  by  virtue  of  the  laws  of  North  Carolina, 
and,  as  such,  was  acting  as  a  common  carrier  in  the  transporta- 
tion of  passengers  and  freight  to  and  from  thd  town  of  Fayette- 
ville,  in  said  county  of  Cumberland,  and  exercising  and  enjoy- 
ing all  the  rights,  powers,  and  privileges  appertaining  to  railway 
corporations  as  common  carriers  and  warehousemen.  (2)  That 
the  defendant,  James  S.  Morrison,  was,  at  the  time  herein- 
after mentioned  and  referred  to,  in  the  employment  of  said  cor- 
poration   defendant   as   engineer  and   superintendent   of    said 
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railway.  (3)  That  the  plaintiff,  J.  L.  Allen,  at  the  time  herein- 
after mentioned  and  referred  to,  was  engaged  in  business  in  said 
town  of  Fayetteville  as  a  merchant  and  dealer  in  furniture  and 
other  merchandise,  and  also  as  a  manufacturer  of  furniture,  and 
sash,  blinds,  doors,  and  other  building  material.  (4)  That,  as 
such  merchant,  dealer,  and  manufacturer,  the  plaintiff  was  a 
patron  of  said  railway,  and  was  accustomed  to  use  the  same  in 
the  transportation  of  goods  and  materials  to  his  said  place  of 
business  and  manufactory,  and  also  in  the  shipping  of  furniture, 
goods,  sash,  blinds,  etc.,  from  his  store  and  factory  in  said  town 
of  Fayetteville,  using  the  said  road  as  merchants,  dealers,  and 
shippers  of  all  kinds  were  and  are  accustomed  to  do.  (5)  That 
on  or  about  the  6th  of  May,  1884,  the  defendant  James  S.  Mor- 
rison caused  to  be  issued  from  his  office  an  order  as  follows, 
viz.:  "May  6,  1884.  To  Agents:  From  this  date  you  are  in- 
structed to  ship  no  lumber  or  merchandise  of  any  description  to 
Mr.  J,  L.  Allen,  of  Fayetteville,  N.  Car.,  except  when  all  freight 
and  charges  are  paid.  J.  S.  MORRISON,  Engineer  and  Superin- 
tendent,"— and  caused  the  same  to  be  sent  to  all  the  agents  on 
the  line  of  said  railway,  and  also  requested  Maj.  Winder,  who 
is  the  superintendent  of  the  Raleigh  &  Augusta  Air  Line  R., 
to  give  the  same  instructions  to  agents  on  his  road.  The  said 
•Raleigh  &  Augusta  Air  Line  R.  was  at  that  time  the  only  rail- 
road that  connected  with  the  Cape  Fear  &  Yadkin  Valley  R., 
and  delivered  freight  to,  or  received  freight  from,  the  Cape  Fear 
&  Yadkin  Valley  R.  (6)  That  said  Cape  Fear  &  Yadkin  Valley 
R.  Co.  was  accustomed  to  receive  and  transport  goods,  mer- 
chandise, and  freight  of  all  kinds,  for  all  shippers,  without  re- 
quiring prepayment  of  freight  and  charges,  and  up  to  said  May 
6,  1884,  the  plaintiff  had  been  treated  as  all  other  customers  in 
that  respect;  but  the  aforesaid  order  was  a  discrimination 
against  the  plaintiff  specially,  and  was  not  made  to  apply  to  the 
other  customers  or  patrons  of  said  corporation  generally.  (7) 
That  the  said  corporation  defendant,  upon  its  attention  being 
called  specially  to  said  order  by  the  plaintiff,  refused  to  change 
or  modify  it,  and  said  corporation  has  enforced  said  order 
against  the  plaintiff.  (8)  That  the  issuing  and  enforcement  of 
said  order  by  said  J.  S.  Morrison  and  by  the  Cape  Fear  &  Yad- 
kin Valley  R.  Co.,  as  plaintiff  is  advised  and  believes,  was  wrong- 
ful and  unlawful.  (9)  That  by  reason  of  the  aforesaid  order, 
wrongfully  and  unlawfully  issued  by  said  J.  S.  Morrison,  and 
wrongfully  and  unlawfully  carried  out  and  enforced  and  pub- 
lished against  the  plaintiff  by  said  J.  S.  Morrison,  chief  engineer 
and  superintendent,  and  by  said  Cape  Fear  &  Yadkin  Valley  R. 
Co.,  the  plaintiff  has  been  greatly  damaged  and  injured  in  his 
aforesaid  business,  and  in  his  financial  standing  and  credit  as  a 
merchant,  dealer,  and  manufacturer,  viz.,  in  the  sum  of  ten 
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thousand  dollars.  Whereupon  the  plaintiff  demands  judgment 
against  said  Cape  Fear  &  Yadkin  Valley  R.  Co.,  and  said  James 
S.  Morrison  for  the  sum  of  ten  thousand  dollars,  and  for  the 
costs  of  this  action. 

"  Broadfoot,  Ray  and  Guthrie,  Attorneys  for  Plaintiff. 

"  J.  L.  Allen,  the  above-named  plaintiff,  being  sworn,  says 
that  the  foregoing  complaint  is  true,  except  as  to  matters  there- 
in stated  as  upon  information  and  belief,  and  as  to  these  mat- 
ters he  believes  it  to  be  true. 

"J,  L.  Allen. 

"Sworn  and  subscribed  before  me,  August  14,  1884. 

"  T.  S.  LUTTERLOH,  C.   S.  C" 

The  defendants  put  in  their  answer,  in  which  they  admit  the 
material  facts  set  out  in  the  complaint,  and  among  them  the 
issue  of  the  order  to  the  agents  of  the  company  to  require  pay- 
ment of  all  the  goods  consigned  to  the  plaintiff ;  and  this  they 
justify  on  the  ground  of  his  repeated  refusals  and  delay  in  pay- 
ing freight  bills  when  presented,  and  the  inconvenience  and 
embarrassment  resulting  therefrom,  and  his  disregard  of  the 
notice  given  of  the  intended  action  of  the  company.  On  de- 
fendant's motion  to  dismiss  the  action,  the  following  judgment 
was  rendered :  "  This  cause  coming  on  to  be  heard  upon  the 
complaint  and  answer,  and  after  argument,  it  is  now,  on  motion 
of  defendant's  counsel,  as  upon  a  demurrer  ore  tentiSy  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  ordered  and  adjudged  that  this  action  be  dismissed, 
and  that  the  defendant  recover  judgment  against  plaintiff  for 
costs,  to  be  taxed  by  the  clerk.  Walter  Clark,  judge  presiding." 
From  this  ruling  and  the  judgment  consequent  on  it  the  plain- 
tiff  appeals. 

In  examining  the  complaint,  it  will  be  seen  that  it  does  not 
lUserimtaa-  show  that  the  company,  or  any  of  its  agents,  ever  in 
tioB-Keeet^  fact  refused  to  receive  or  transport  any  goods  offered 
MrraTermenta  for  transportation  to  the  plaintiff,  or  that  any  incon- 
in  eoMpUint.  yenience,  expense,  or  delay  has  been  incurred  by 
reason  of  the  issue  of  the  order,  or  that  it  has  been  acted  on 
and  enforced  to  the  plaintiff's  detriment  or  damage.  The  grav- 
amen of  the  complaint  is  that  the  order  itself  is  personal,  and 
discriminates  between  him  and  other  persons  who  may  wish  to 
use  the  road  for  transportation  purposes,  in  requiring  of  him  an 
advance  payment,  when  goods  are  sent,  which  is  not  required  in 
the  case  of  others ;  and  the  allegation  is  that  this  is  not  allow- 
able, because  the  company  is  a  public  corporation  and  a  com- 
mon carrier.  Still  the  fact  remains,  or  at  least  the  contrarj'^  is 
not  averred,  that  the  order  is  still  without  practical  results  of 
which  the  plaintiff  can  complain,  and  until  it  is  put  in  force  it  is 
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no  more  than  a  declaration  of  the  intention,  and  not  a  cause  of 
action. 

In  the  argument  before  us  it  is  insisted,  and  such  seems  to 
have  been  the  object  in  view  in  framing  the  complaint,  that  the 
order  is  a  libellous  publication,  hurtful  to  the  plain- 
tiff's credit  as  a  business  man  who  has  frequent  occa-  Lik«uo»  pnb- 
sion  to  use  the  road,  and  implies,  at  least,  a  charge  [1^^^^ 
of  impaired  credit,  if  not  an  approaching  insolvency.  eoMMaaiea. 
If  this  be  a  reasonable  inference  from  the  terms  of  ^■« 
the  order,  it  should  have  been  charged  in  direct  terms 
that  such  was  its  meaning,  so  that  upon  the  face  of  the  com- 
plaint it  could  be  determined  whether  a  cause  of  action  is  set 
out,  or  it  would  be  exposed  to  a  demurrer.  But  assuming  this 
obstacle  to  be  out  of  the  way,  the  alleged  libellous  matter  con- 
sists merely  in  a  direction  given  by  the  company  to  its  subor- 
dinates for  the  regulation  of  their  conduct,  and  a  request  given 
to  the  superintendent  of  a  connecting  road  which  interchanges 
freight  with  the  defendant  company,  and  seems  to  be  clearly, 
unless  malicious  (and  malice  is  not  imputed),  a  privileged  com- 
munication, proper  in  itself,  and  essential  to  the  harmonious 
working  of  the  road.  In  Wakefield  v,  Smithwick,  4  Jones  (N. 
Car.),  327,  Pearson,  J.,  thus  lays  down  the  law  upon  this  subject : 
"  The  defence  under  the  doctrine  of  privileged  communication 
is  much  broader,  and  much  more  favorable  to  the  defendant 
[referring  to  a  plea  of  justification]  ;  for,  if  he  succeeds  in  prov- 
ing such  a  relation  between  himself  and  the  person  to  whom  the 
communication  is  made  as  authorizes  him  to  make  it,  the  bur- 
den is  upon  the  plaintiff  to  prove  that  it  was  not  made  bona  fide ^ 
in  consequence  of  such  relation,  but  out  of  malice,  and  that  the 
existence  of  such  relation  was  used  as  a  mere  cover  for  his  ma- 
lignant designs.  When,  however,  the  plaintiff  shows  that  the 
matter  communicated  was  false,  the  question  of  bona  fides  be- 
comes  an  open  one,  and  the  defendant  is  called  on  for  some 
explanation  to  meet  the  inference  arising  from  the  fact  that  he 
has  communicated  false  information."  The  plaintiff,  a  trader, 
employed  an  auctioneer  to  sell  off  his  goods,  and  otherwise  con- 
ducted himself  in  such  a  way  that  his  creditors  reasonably  con- 
cluded that  he  had  committed  an  act  of  bankruptcy.  One  of 
them  sent  the  auctioneer  a  notice  not  to  pay  over  the  proceeds 
of  sale  to  the  plaintiff,  saying,  "  he  having  committed  an  act  of 
bankruptcy."  This  was  held  to  be  a  privileged  communication 
as  being  made  in  the  honest  defence  of  defendant's  own  inter- 
est. Odger,  Sland.  &  Lib.  226,  citing  Blackham  v.  Pugh,  2  C. 
B.  611,  15  Law  J.  C.  P.  290.  Again  it  may  be  asked  wherein 
consists  the  alleged  libellous  matter  ?  The  order,  assuming  it  to 
have  been  issued  in' the  interest  of  the  company,  real  or  sup- 
posed, to  withdraw  from  the  plaintiff  a  privilege  which  hitherto 
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It  also  tried  to  avail  itself  of  the  benefits  and  exceptions  of  the 
contract  made  with  the  first  carrier,  and  this  was  also  disallowed 
by  the  court.  We  think  that,  under  this  declaration,  the  defend- 
ant was  entitled  to  relieve  itself  of  liability  by  making  this  proof. 
3.  This  contract  in  the  bill  of  lading,  limiting  the  liability  of 
the  carrier,  would  not  have  been  a  good  contract  in 
Umaimg  iiA>  Georgia  ;  but  it  seems  that  under  the  laws  of  Massa- 
iiS*'"*tnit  chusetts  it  is  a  good  contract  in  that  State,  It  not 
-Biiku-  being  intended  by  the  parties  to  take  effect  wholly 
•"■•*.  in  Georgia,  but  to  be  partly  performed  in  several  dif- 

ferent  States,  including  Massachusetts,  it  can  be  en- 
forced here.  It  would  be  unjust  to  hold,  under  this  declaration, 
that  the  defendant  company  could  not  avail  itself  of  the  benefit 
of  this  contract,  and  that  it  must  pay  the  damages  here,  and 
settle  with  its  connecting  lines,  when  those  connecting  lines, 
under  the  laws  of  their  States,  could  rely  upon  the  contract  and 
defeat  a  recovery  when  sued  by  the  Georgia  company.  Of 
course  none  of  the  carriers  could  exempt  themselves  from  liabil- 
ity arising  from  their  own  negligence.  Although  the  goods  were 
shipped  at  the  owner's  risk,  and  the  carriers  were  not  to  be  liable 
for  damages  caused  by  the  weather  or  rust,  still,  if  the  damage 
was  caused  by  the  weather  or  rust  occasioned  by  the  negligence 
of  the  carrier  or  by  unreasonable  delay  upon  the  road,  the  car- 
rier guilty  of  the  negligence  would  be  liable.  The  owner  could 
well  say :  "  While  I  agreed  to  take  the  risk,  I  did  not  agree  to 
take  the  risk  of  your  negligence.  I  agreed  to  take  the  risk  of 
the  weather  in  open  cars,  if  delivered  within  a  reasonable  time ; 
but  I  did  not  agree  to  take  the  risk  of  the  weather  for  over  thirty 
days,  when  you  should  have  delivered  in  ten." 

We  also  think  that,  if  the  shipper  of  this  machinery  agreed 
that  it  might  be  loaded  and  transferred  upon  open 
DABiagebj  ^^irs,  the  railroads  should  not  be  held  liable  for  any 
KMono  open  j^mage  caused  by  its  being  so  loaded,  or  any  dam- 
age which  occurred  during  its  transportation  by  rea- 
son of  its  being  in  open  cars.  The  carrier  should  be  held  liable 
only  for  its  own  negligence,  or  for  the  damage  caused  by  its  un- 
reasonable detention  on  the  road.  If  ordinary  diligence  required 
the  carrier  to  cover  these  cars  during  a  detention  on  the  road, 
and  in  failed  to  do  so,  it  would  be  liable  for  any  damage  occur- 
ring while  thus  detained  if  the  damage  arose  from  the  want  of 
such  covering.  These  being  the  rules  of  law  controlling  this 
case,  under  the  pleadings,  and  the  trial  judge  having  failed  to 
apply  them,  it  follows  that  his  judgment  must  be  reversed. 

Common  Carrier — Contracts  Limiting  Liabilityt — As  to,  see.  ante.  Block  v. 
Merchants'  Despatch  &  Transportation  Co.,  579,  and  note,  601. 

Same — Connecting  Lines. — See,  post ,  Palmer  v.  Chicago,  Burlington  & 
Quincy  R.  Co.;  St.  Louis,  Iron  Mountain  &  Southern  R.  Co.  v.  Weakly. 
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International  and  Great  Northern  R,  Co. 

Moody. 

{Texas Supreme  Court,  October  30,  1888.) 

Common  Carrier — Lease  of  Road — Negllgenoe  of  Lessee. — In  the  absence 
of  authority  conferred  by  statute,  one  railroad  company  cannot  lease  its 
road  to  another  so  as  to  absolve  itself  from  its  obligations  to  the  public, 
and  its  liability  for  damages  occurring  through  the  negligent  or  wrongful 
use  or  operation  of  its  property. 

Same — Loss  of  Freight — Liability. — Liability  for  loss  of  freight  burned 
at  a  depot  cannot  be  avoided  by  the  railroad  company  under  a  plea  that 
its  road  was  leased  to  another  company  who  also  owned  the  depot. 

Same — Connecting  Lines — Stipulation  Limiting  Liability — Lex  Loci  Con- 
tractus.— A  railroad  company  sued  for  damage  to  freight  received  from 
another  company,  and  shipped  in  another  state,  must,  in  order  to  obtain 
the  benefit  of  an  exemption  from  liability  for  loss  occasioned  in  the 
manner  set  out,  and  which  is  provided  for  in  the  bill  of  lading  issued  by 
the  other  company,  and  in  the  other  state,  must  allege  and  prove  that 
such  stipulation  exempting  from  liability  is  lawful  in  the  state  where  it 
was  made. 

Appeal  from  a  judgment  in  favor  of  defendant,  in  an  action 
for  damages  for  the  loss  of  fruit-trees  consigned  to  plaintiff  and 
burned  while  at  defendant's  depot. 

H,  E,  Barnard  for  appellant. 

Shook  &  Dittmary  and  71  T.  Vander  Hoeven  for  appellee. 

Hobby,  J. — The  plaintiff  in  the  court  below  recovered  a  judg- 
ment against  the  International  &  Great  Northern  R.  Co.  for  the 
destruction  by  fire  of  a  car-load  of  fruit-trees  and 
shrubbery,  at  the  depot  of  said  company,  in  Austin,  iU*^*!?*??.,^ 
Tex.,  to  which  point  it  was  transported  by  de-  i,y  JJ,^,  ^ 
fendant,  and  consigned  to  plaintiff,  in  November, 
1884.  It  is  urged  by  the  appellant,  under  the  fourth  and  fifth 
assignments  of  error,  that  "the  evidence  showed  that  the  In- 
ternational &  Great  Northern  Railroad  was  leased  to  the  Mis- 
souri Pacific  R.  Co.  in  June,  1881,  and  which  latter  company 
operated  and  controlled,  as  lessee,  the  International  &  Great 
Northern  Railroad,  and  hauled  the  car  of  trees  over  the  road- 
bed owned  by  the  International  &  Great  Northern  R.  Co. ;  that 
the  burned  depot  was  the  property  of  the  latter ;  and  that  there 
was  no  evidence  showing  that  the  International  &  Great  North- 
em  R.  Co.  had  anything  to  do  with  the  damage."     If  the  evi- 
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ously  been  paid  by  the  defendants  to  the  plaintiffs,  were  unrea- 
sonable, so  as  to  subject  the  defendants  to  undue  prejudice  or 
disadvantage,  within  the  meaning  of  §  2  of  the  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  and  the  defendants 
claimed  a  set-off,  and  also  counter-claimed,  in  respect  of  the 
alleged  over-payments  on  previous  occasions. 

The  material  facts  sufficiently  appear  from  the  judgment. 

Littler,  Q.C,  Bigham,  Q^C,  and/.  B.  Edge  for  plaintiffs. 

R.  Henn  Collins,  Q-C,  and  C.  A.  Russell  for  defendants. 

Cave,  J. — This  is  an  action  to  recover  the  sum  of  247/.  i6j.  7^., 
for  the  carriage  of  the  defendants*  goods  by  the  plaintiffs,  and 
was  tried  before  me  on  the  northern  circuit. 

At  the  hearing  two  points  were  raised.  The  first  was  whether 
there  was  such  an  agreement  by  the  defendants  to 
dSfeT*tito  P^y  ^^^  rates  claimed  by  the  plaintiffs  as  to  deprive 
pay  ntM.  them  of  the  right  to  say  that  they  have  been  charged 
too  much.  Now  with  reference  to  that  point  I  have 
r^ad  the  letters  which  were  relied  upon  by  Mr.  Littler,  and  I 
find  nothing  in  them  to  justify  me  in  coming  to  the  conclusion 
that  the  defendants  have  deprived  themselves  of  the  right  of 
objecting  to  the  rates  as  being  too  high.  They  amount  to 
nothing  more  than  an  inquiry  as  to  what  the  plaintiffs'  rates 
were.  The  defendants  did  not  bind  themselves  to  send  any 
goods.  It  was  merely  a  question,  "What  are  your  rates  for  car- 
rying goods  to  such  and  such  places  ?*'  Answer,  "  At  the  present 
moment  they  are  so  and  so.  How  long  they  are  going  to  be  so 
we  do  not  undertake  to  say.**  That  was  all,  and  that  clearly  to 
my  mind  does  not  by  itself  deprive  the  defendants,  if  they  can 
make  out  their  case,  of  the  right  to  say  that  the  charges  were 
excessive  by  reason  of  their  being  unequal,  or  on  any  other 
ground  arising  out  of  the  plaintiffs*  acts  in  carrying  for  other 
people  upon  other  terms. 

The  second  question  was  this.  The  defendants  allege  that 
the  charges  made  against  them  were  unreasonable  within  the 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict. 
rnrMMiiabid  c.  31),  §  2,  and  they  seek  to  reduce  the  charges  upon 
ofrMTeoM^  ^^^^  ground.  They  also  seek  to  set  off  previous  pay- 
t«rciatm.  ments  made  by  them  for  the  carriage  of  other  goods, 
which  they  contend  were  over-payments  because  the 
charges  were  unreasonable  within  the  sanie  section ;  and  inas- 
much as  they  claim  a  return  larger  than  is  sufficient  to  cover  the 
whole  of  the  plaintiffs  claim,  they  have,  also  made  a  counter- 
claim, in  which  they  claim  these  excess  payments  so  far  as  they 
exceed  the  sum  necessary  to  cover  the  plaintiffs'  claim  in  the 
action.  The  contention  on  the  part  of  the  plaintiffs  is  that  this 
defence  cannot  be  set  up,  and,  on  the  same  grounds,  that  neither 
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the  set-off  nor  the  counter-claim  can  be  maintained.  If  the  de> 
fence  cannot  be  set  up,  it  is  obvious  that  the  set-off  and  counter- 
claim cannot  be  maintained.  In  order  to  settle  that  questioa  it 
is  necessary  to  look  at  one  or  two  clauses  of  the  Railway  and 
Canal  Traffic  Act  of  1854.  The  2d  section  provides  that  every 
railway  company  shall  afford  reasonable  facilities  foi*  receiving 
and  delivering  traffic,  and  so  on,  and  that  no  company  "  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favor  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  nor  shall 
any  such  company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to^  any  undue  or  unreason- 
able  prejudice  or  disadvantage  in  any  respect  whatsoever." 

Now  before  that  act  was  passed,  in  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  §  90,  there  was  a  pro- 
vision requiring  that  the  company  should  charge 
equal  rates,  but  that  had  been  construed  by  the  Orietmnc* «. 
courts  to  mean  equal  rates  for  the  carriage  of  goods  JuJ^^JJ^. 
over  the  same  portions  of  the  line,  so  that,  if  there  MiidAtioi  keu 
was  a  charge  from  A.  to  B.,  which  was  equal  to  all 
persons  sending  goods  from  A.  to  B.,  no  objection  could  be  raised 
to  that  under  §  90  of  the  Railways  Clauses  Consolidation  Act, 
but  if  a  particular  person,  X.,  was  charged  so  much  for  the  car- 
riage of  his  goods  from  A.  to  B.,  and  another  person,  Y.^  was 
charged  less,  then  there  was  an  inequality  within  the  meaning  of 
§  90  of  the  Railways  Causes  Consolidation  Act,  which  entitled 
the  person  aggrieved  to  maintain  an  action  for  the  amount 
which  had  been  overcharged  to  him.  Where,  however,  the 
places  over  which  the  goods  were  carried  were  not  the  same,  as 
for  instance  where  there  was  a  charge  of  so  much  from  A.  to  B., 
and  of  so  much  from  B  to  C,  then,  although  the  charges  might 
be  the  same,  while  the  distances  were  only  half  in  the  one  case 
what  they  were  in  the  other,  yet  that  was  not  an  inequality 
within  §  90  of  the  Railways  Clauses  Consolidation  Act. 

In  order  to  meet  this  grievance  the  Railway  and  Canal  Traffic 
Act,  1854,  was  passed,  and  by  §  2  of  that  Act  it  is  BemediMof 
open  to  any  person  to  complain  that  he  is  subjected  b*iiw»j  •■* 
to  undue  or  unreasonable  prejudice  or  disadvantage  itt^^^jJlj. 
by  reason  of  the  charge  for  carriage  from  A.  to  B.  ings  then- 
being  excessive  as  compared  with  what  is  charged  "■^*'» 
for  carriage  from  B.  to  C.    That  complaint  was  one  which  before 
then  he  could  not  have  made,  but  under  the  Railway  and  Canal 
Traffic  Act,  1854,  he  is  enabled  to  go  before  the  court  to  make 
that  complaint.     Obviously  the   considerations  would  be  of  a 
somewhat  intricate  nature.     It  would  be  necessary  to  inquire 
what  were  the  reasons  why  more  was  charged  for  one  distance 
than  was  charged  for  another  distance,  or  why  proportionately 
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It  is  also  complained  that  the  court  erred  in  admitting,  over 
appellant's  objection,  the  statement  of  the  witness 
Jj^Ift^  Patterson,  as  follows :  "  I  told  Mr.  Moody  at  the  time 
that  I  would  not  have  the  wh<^e  lot.  I  saw  one  party 
receive  his  trees,  but  I  think  he  was  scared  into  taking  them.'* 
The  only  effect  this  evidence  could  have  had,  was  to  show  that 
the  trees  received  by  plaintiff  were  damaged  or  worthless.  This 
fact  was  testified  to  positively  by  several  witnesses,  and  among 
them  was  appellant's  witness  Evans.  It  did  not  affect  the  ver- 
diet.  Appellee's  and  Newson's  testimony  fixed  the  value  of  the 
trees  at  $8,519.06.  Appellee  testified  that  he  received  trees 
amounting  in  value  to  $900;  that  not  one  fourth  of  the  latter 
were  good  trees,  or  of  any  value.  This  would  have  placed  his 
actual  damages  at  about  $8000,  and  at  which  sum  he  estimated 
it.  The  verdict  of  the  jury  was  for  $5ooa  We  are  of  opinion 
that  there  was  no  error  in  the  record  requiring  a  reversal  of  the 
cause,  and  that  the  judgment  should  be  affirmed. 

Stayton,  C.J. — Report  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  the  judgment  affirmed. 

Common  Carrier — Limiting  Liability. — As  to  contracts  by  common  car- 
riers limiting  liability,  see,  ante.  Block  v.  Merchants'  Despatch  &.  Transpor- 
tation Co..  579,  and  note,  601. 

Same — Warehousemen — Storage — Negligence  in  Shipping — Liability. — 
Where  pro(>erty  is  delivered  to  a  warehouseman  to  ship  by  a  connecting 
carrier  to  its  place  of  destination,  and  the  condition  of  his  yard  is  such  that, 
as  a  man  of  ordinary,  prudence  he  should  have  foreseen  the  danger  to  which 
the  property  would  be  exposed  by  reason  of  its  liability  to  fire,  he  will  be 
guilty  of  negligence  if  he  does  not  ship  it  by  the  first  opportunity  afforded, 
and  will  be  liable  for  its  loss.  Merchants'  Wharf-Boat  Ass'n  v.  Wood,  64 
Miss.  661. 

Same--Lost — Proximate  Cause. — In  an  action  against  a  warehouseman 
to  recover  for  the  destruction  of  goods  in  his  yard  by  fire,  an  instruction 
that  tells  the  jury  that  if  the  condition  of  the  yard,  the  proximity  of  labor- 
ers' cabins,  the  habit  of  smoking  in  the  yard,  and  the  fact  that  railroad  en- 
gines ran  in  the  yard,  warned  the  defendant  of  the  danger  of  fire,  then  if  a 
fire  occurred,  though  not  originating  from  either  of  these  sources,  and 
though  neither  of  them  contributed  to  the  loss,  he  will  be  responsible 
therefor,  is  erroneous.    Merchants' Wharf-Boat  Co.  v,  Wood,  64  Miss.  661. 

No  Power  to  Lease  Without  Legislative  Authority. — See  International, 
etc.,  R.  Co.  V.  Muderwood;  34  Am.  &  Eng.  R.  R.  Cas.  570;  note,  32  Am. 
&  Eng.  R.  R.  Cas.  510,  and  cases  cited. 
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Louisville  and  Nashville  R.  Co. 

Sherrod. 

{Alabama  Supreme  Court,  March  22,  1888.) 

Common  Carrier— Reduction  of  Rate— Limiting  Liability-— Validity. — It  is 
proper  for  a  railroad  company  to  stipulate  in  a  bill  of  lading,  by  an  agree- 
ment fairly  understood  by  the  shipper,  and  without  undue  advantage,  for  a 
limitation,  to  a  specified  sum,  of  its  liability,  in  case  of  the  total  loss  of  the 
goods  shipped,  in  consideration  of  a  reduction  from  the  r^;ular  and  reason- 
able rate  ot  freight,  to  a  much  lower  one. 

Appeal  from  a  judgment  in  favor  of  defendant,  in  an  action 
to  recover  t^e  value  of  household  goods,  belonging  to  plaintiff, 
destroyed  while  in  transportation  over  defendant's  railroad. 
Jones  &  Falkner  for  appellant. 

Williamson  &  Holtzclaw  for  appellee. 

Clopton,  J. — The  suit  is  brought  by  appellee  to  recover 
■  damages  for  the  failure  of  appellant  to  deliver  furniture  and 
other  goods  shipped  from  Birmingham  to  Cherokee,  Ala.  The 
goods  were  destroyed  by  a  collision  between  two  of 
defendant's  trains  on  a  bridge,  which  was  "unsafe  for 
the  passage  of  trains  in  case  of  collision  thereon,  and  was  being 
repaired."  The  bill  of  lading  contains  a  stipulation  limiting  the 
value  of  the  goods,  and  the  extent  of  the  defendant's  liability  in 
case  of  total  loss.  The  agreed  statement  of  facts  shows  that 
without  such  agreement  as  to  the  value  a  much  greater  rate  of 
freight  was  charged  on  such  shipments  than  was  charged  in  this 
case,  which  rate  was  reasonable ;  and  that  the  limitations  as  to 
value  was  in  consideration  of  a  reduced  rate  of  freight,  and  was 
inserted  in  the  bill  of  lading  as  a  part  of  the  contract  of  shipment. 
The  plaintiff  contends  that  a  carrier  cannot  stipulate  so  as  to 
limit  the  common  law  measure  of  his  liability  for  loss  caused  by 
his  own  negligence.  The  contestation  is  founded  on  the  general 
proposition  that  a  common  carrier  cannot  relieve  himself  by  spe- 
cial contract  from  liability  for  loss  or  injury  resulting  from  his 
negligent  conduct. 

Whether  a  carrier  may  limit  the  extent  of  his  liability  by  an 
agreed  valuation  has  heretofore  been  considered  in  several  cases 
by  this  court.  In  Railroad  Co.  v,  Henlein,  52  Ala.  606,  where 
the  action  was  on  a  contract  for  the  transportation  of  live  stock, 
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such  stipulation  was,  under  the  circumstances  of  the  case,  sus- 
tained as  just  and  reasonable.  It  was  said :  ''  If  the 
JjJJIJj*****"  *y  measure  of  the  liability  thus  fixed  appeared  to  be 
SJIT*  ^  "*"  greatly  disproportionate  to  the  real  value  of  the  ani- 
mal, and  the  amount  of  freight  received,  we  should  not 
hesitate  to  declare  it  unjust  and  unreasonable;  but,  as  the  case 
is  presented,  it  seems  to  have  been  intended  to  adjust  the  meas- 
ure of  liability  to  the  reduced  rate  of  freight  charged,  and  to 
protect  the  carrier  from  exaggerated  or  fanciful  valuations.  We 
cannot,  therefore,  pronounce  it  unjust  and  unreasonable,  and  it 
is  the  measure  of  the  appellant's  liability."  The  principle  of  the 
decision  is  that  the  carrier  and  shipper  may  lawfully  contract  as 
to  valuation  in  case  of  loss,  when  the  contract  is  supported  by  an 
adequate  consideration,  and  there  is  no  imposition,  coercion,  or 
unfair  dealing.  This  ruling  was  adhered  to  in  a  subsequent  case 
between  the  same  parties.  56  Ala.  368.  In  Railroad  Co.  v. 
Little,  71  Ala.  611 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  37,  expres- 
sions are  found  in  the  opinion  to  the  effect  that  the  law  will  not 
tolerate  that  a  carrier  shall  stipulate,  by  special  contract,  for  ex- 
emption from  liability  for  the  value  of  the  goods  carried,  when 
the  loss  or  injury  occurs  from  the  want  of  ordinary  care,  skill, 
and  diligence.  The  main  question  in  the  case  related  to  the 
construction  and  effect  of  a  special  term  in  the  bill  of  lading^ 
limiting  the  extent  of  the  company's  liability.  The  contract 
was  constructed  as  not  exempting  the  company  from  liability 
for  the  value  of  the  goods  if  lost  by  the  want  of  ordinary 
care,  skill,  and  diligence.  The  rule  established  by  the  preced- 
ing cases  was  recognized  ;  which  is  that  the  limitation  of  the 
carrier's  common-law  liability  may  extend  **  to  the  amount  of 
damages  for  which  he  will  be  liable  in  the  event  of  loss  or  injury, 
when  the  purpose  appears  to  secure  a  just  and  reasonable  pro- 
portion between  the  amount  for  which  he  is  liable  and  the  freight 
which  he  is  to  receive."  The  first  of  the  cases  above  referred  to 
is  cited  as  sustaining  this  rule.  It  was  not  intended  to  overrule 
the  former  cases.  The  decision  is  in  terms  confined  to  the 
case  before  the  court,  which  was  a  non-delivery,  without  excuse 
or  explanation  ;  and  the  effect  of  the  decision  is  that,  in  such 
case,  the  special  term  of  the  contract  does  not  exempt  the  car- 
rier from  liability  for  the  value  of  the  goods.  And  in  the  subse- 
quent case  of  Railroad  Co.  v,  Oden,  80  Ala.  38,  a  stipulation 
limiting  the  liability  to  the  value  of  the  cotton  at  the  time  and 
place  of  shipment  was  sustained  as  just  and  reasonable,  where 
the  cotton  was  destroyed  by  fire,  though  the  loss  may  have  been. 
the  result  of  negligence.  Limitations  as  to  value  do  not  come 
under  the  operation  of  the  rule  that  a  carrier  cannot,  by  special 
contract,  exempt  himself  from  liability  for  the  consequences  of 
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his  own  negligences,  and,  ordinarily,  are  not  calculated  to  induce 
negligence.  To  the  amount  of  the  agreed  valuation, 
the  carrier  is  responsible  for  loss  occasioned  by  his  ^JJ"ai'JJ*J^|J'" 
neglect  or  by  any  of  the  risks  or  accidents  for  which  carrier  cauBot 
he  is  answerable.  No  public  good  will  be  subserved  ""»**  >»*«  au- 
by  denying  to  the  parties  the  right  to  make  such  con-  ^'JilJj]*'  ^^ 
tracts.  The  shipper  and  the  carrier  may  lawfully 
contract  as  to  the  valuation  of  the  articles  to  be  transported. 
Such  special  contract  is  in  the  nature  of  an  agreement  to  liqui- 
date the  damages  proportionately  to  the  compensation  received 
for  the  carriage,  and  the  responsibility  of  safely  carrying  and  de- 
livering. In  many  cases,  the  carrier  does  not  know,  and  has  nof, 
the  means  to  ascertain,  the  real  value  of  articles  offered,  for  ship- 
ment. An  agreement  as  to  the  valuation  may  be  a  reasonable 
and  proper  mode  of  adjusting  the  measure  of  liability  to  the 
amount  of  freight  paid  by  the  shipper,  who  thereby  receives  the 
benefit  of  a  reduced  rate.  When  the  value  has  been  tfius  fairly 
agreed  on,  the  carrier  cannot  recover  a  greater  rate,  and  the  ship- 
per should  not  be  allowed  to  take  benefit  of  the  reduced  rate  if 
there  is  no  loss,  and  to  repudiate  the  contract  if  there  is  a  loss. 

This  question  has  undergone  much  consideration  and  discus- 
sion by  the  courts  of  this  country,  and  the  decisions  are  not  in 
accord ;  but  the  tendency  of  the  late  decisions  is  to 
sustain  such  contracts,  when  made  in  good  faith,  and  ^'^^  *li*'irw 
both  parties  have  freedom  of  contracting.  In  a  case  vaiw"  ' 
similar  to  this  in  many  of  its  features,  Morton,  C.  J., 
says:  "We  cannot  see  that  any  sound  public  policy  requires  that 
such  contracts  should  be  held  invalid,  or  that  a  person  who,  in 
such  contract,  fixes  a  value  upon  the  goods  which  he  intrusts  to 
the  carrier,  should  not  be  bound  to  his  valuation."  And  Blatch- 
ford,  J.,  in  a  late  case,  holding  such  limitation^  just  and  rea- 
sonable, says :  **  The  distinct  ground  of  our  decision  in  the  case 
at  bar  is,  that  when  a  contract  of  the  kind  signed  by  the  shipper 
is  fairly  made,  agreeing  on  the  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  to  the  extent  of  the  agreed  valuation,  even  in 
case  of  loss  or  damage  by  the  negligence  of  the  carrier,  the  con- 
tract will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a 
due  proportion  between  the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valuations.  Graves  v.  Rail- 
road Co.,  137  Mass.  33 ;  Hart  v.  Railroad  Co.,  1 12  U.  S.  331 ;  s.  c, 
18  Am.  &  Eng.  R.  R.  Cas.604.  Many  other  authori-  Kxceptioa  to 
ties  might  be  cited,  but  it  is  unnecessary.  There  is,  mi^-coewioi 
however,  a  qualification  of  the  rule.  A  common  car-  •'«>»»pp««'« 
rier  exercises  a  public  employment,  and  is  bound  to  receive 
and  carry,  at   reasonable    rates,  any  goods    offered,   and  the 
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means  of  transportation  are  greatly  monopolized.  Under 
these  circumstances,  a  carrier  will  not  be  permitted  to  take 
advantage  of  his  position  to  coerce  the  shipper  to  agree  to  a 
limited  value  by  a  threatened  charge  of  a  high  and  unreasonable 
rate,  if  such  agreement  is  not  made.  There  must  be  no  imposi- 
tion, coercion,  or  undue  advantage.  Neither  can  the  carrier 
stipulate  for  immunity  from  liability  for  fraud,  or  for  intentional 
or  reckless  negligence.  Such  special  contracts  may  be  avoided 
by  wilful  or  wanton  negligence,  in  disregard  of  the  rights  of  the 
shipper.  The  agreed  statement  of  facts  shows  that  in  this  case 
the  higher  rate  which  the  defendant  charged,  in  the  absence  of 
.an  agreed  valuation,  was  reasonable,  and  that  the  agreed  valua- 
tion was  in  consideration  of  a  reduced  rate.  The  shipper  had 
the  option  to  pay  the  high  rate,  and  hold  the  carrier  responsible 
for  the  full  value  of  tlie  goods,  or  obtain  a  reduced  rate,  based 
on  the  agreed  valuation.  Having  freedom  to  contract,  he  chose 
the  latter,  and  received  the  benefit ;  and  will  not  be  permitted, 
under  such  circumstances,  in  the  absence  of  imposition  or  unfair 
advantage,  to  repudiate  the  value  to  which  he  agreed.  "It 
would  be  unjust  and  unreasonable,  and  would  be  repugnant  to 
the  soundest  principles  of  fair  dealing  and  of  freedom  of  con- 
tracting, and  thus  in  conflict  with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  contract  if  there  is  no  loss,, 
and  to  repudiate  it  in  case  of  a  loss."     Hart  v.  Railroad  Co.,. 

Reversed  and  remanded. 

Common  Carriers — Shipment  of  Live  Stock — Reduced  Rates — 8ttpulation» 
as  to  Liability! — In  Central  R.&  Banlcing Co.  -z/. Smith  efaL.^So.  Kep.  828, 
it  was  held  by  the  supreme  court  of  Alabama  that  where  defendant  agreed^ 
in  consideration  of  being  released  from  all  liability  except  for  fraud  and 
fi;ross  negligence,  to  transport  horses  at  a  reduced  rate,  the  shipper  to  have 
free  passage  on  the  train  with  the  horses,  and  to  care  for  them  through 
the  route,  it  is  not  liable  for  injury  to  the  horses  caused  by  want  of  proper 
care  on  the  route,  though  it  allowed  the  shipper  to  ride  on  its  passenger 
train.  See  Railroad  Co.  v,  Henlein.  52  Ala.  606 ;  Railroad  Co.  v.  Hen- 
lein,  56  Ala.  368;  Farnham  v.  Railroad  Co.,  55  Pa.  St.  53  ;  Railroad  Co.  z'* 
Dunbar,  20  III.  624;  Railroad  Co.  v.  Whittle,  27  Ga.  535;  Railroad  Co.  z'. 
Thomas,  83  Ala.  343 ;  Squire  v.  Railroad  Co.,  98  Mass.  239. 

The  court  say :  *'  Railroads,  as  now  operated,  are  relatively  a  new  inven- 
tion, and  transportation  upon  them  of  cattle  or  live-stock  is  a  still  newer 
commercial  appliance.  In  the  very  nature  of  things,  more  than  ordinary- 
risks  attend  such  shipments.  The  reasons  for  this  increase  of  hazard  or 
risk  will  naturally  suggest  themselves.  So  great  is  the  liability  of  live-stock 
transported  in  cars  to  be  injured  in  the  transit,  that  in  some  courts  it  is 
held  that  the  common-law  liability  of  carriers  does  not  attach  to  such  ser- 
vice. Cooley,  the  distinguished  constitutional  lawyer,  says  (Torts,  641): 
*  The  common-law  liability  of  a  common  carrier  does  not  apply  in  all  re- 
spects to  railroad  companies  as  carriers  of  live-stock.'  He  is  more  or  less 
supported  in  this  view  by  the  following  adjudged  cases,  most  or  all  of  them 
from  courts  which  rank  among  the  nighest.  Smith  v»  Railroad  Co.,  94. 
Mass.  (12  Allen),  531;  Squire  v.  Railroad  Co.,  98  Mass.  239 ;  Penn  v.  Railroad 
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Co.»  49  N.Y.  204;  Clarke  v.  Railroad  Co.,  14  N.Y.  570;  Farnham  v.  Railroad 
Co.,  55  Pa.  St.  53;  Railroad  Co.  v,  McDonough*  21  Mich.  165;  Railroad 
Co.  V,  Dunbar,  20  111.  624 ;  Railroad  Co.  v.  Whittle,  27  Ga.  535  ;  Railway 
Co.  2/.  Nichols,  9  Kan.  235.  While  we  do  not  consider  it  necessary  to  an- 
nounce any  opinion  on  the  general  correctness  of  the  proposition  stated 
above,  we  think  we  may  safely  adopt  the  opinion  of  the  New  York  court 
of  appeals,  that '  while  common  carriers  are  insurers  of  inanimate  property 
against  all  loss  and  damages  except  such  as  are  inevitable,  or  caused  by 
public  enemies,  they  are  not  insurers  of  animals  aeainst  injuries  arising 
from  their  nature  and  propensities,  and  which  could  not  be  prevented  by 
foresight,  vigilance,  and  care.'  Penn  v.  Railroad  Co.,  49  N.  Y.  204 ;  Clarke 
V.  Railroad  Co.,  14  N.  Y.  570;  Railroad  v,  McDonough,  21  Mich.  165: 
Railroad  Co.  v,  Johnston,  75  Ala.  596 ;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  437. 
It  is  settled  in  this  State,  and  is  generally,  if  not  universally,  conceded, 
that,  within  certain  limits,  common  carriers  may  by  contract  limit  the  ex- 
tent of  their  liability.  The  limits  are  that  such  contracts,  to  be  legal,  must 
be  fair  and  reasonable,  and  that  carriers  cannot  contract  for  immunity 
against  the  consequences  of  their  own  negligence.  Steele  v.  Townsena, 
37  Ala.  247." 

At  to  Contracts  of  Carriers  Limiting  Liability. — See,  a»/^.  Block  z/.  Mer- 
chants' Despatch  Transportation  Co.,  597,  and  note,  601. 

Stipulation  in  Bill  of  LacHngfor  Limitation  to  Specified  Sum. — See  Rosen- 
field  V.  Peoria  D.  &  E.  R.  Q>.,  21  Am.  &  Eng.  R.  R.  Cas.  Z7,  note,  91,  and 
cases  cited  therein. 


Union  Pacific  R.  Co. 


V. 


{Kansas  Supreme  Court,  November  10,  1888.) 

Carriers  of  Qoodt— Negligenee  of  Owner — Failure  to  Deliver  Qoodt — 
Destruction  by  Fire. — Where  goods  are  shipped  over  a  railroad,  and  are 
permitted  by  the  owner  to  remain  at  the  depot  of  their  destination  until 
the  railroad  company  becomes  liable  therefor  only  as  warehousemen,  and 
afterwards  such  goods  are  demanded  by  the  owner,  and  he  is  informed  bv 
the  agent  in  charge  of  such  depot  that  the  goods  have  not  yet  arrivea, 
and  SLtterwards  said  depot,  together  with  the  goods,  is  burned  up,  held, 
that  the  failure  to  deliver  the  goods  on  demand  of  the  owner  is  such  negli- 
gence as  will  render  the  company  liable  for  the  value  of  the  goods. 

Same  —  Liability  of  Warehousemen  —  Limiting  Liability  —  Evidence. — 
Where,  on  the  shipment  of  goods,  a  receipt  is  given  to  the  shipper  there- 
for, on  the  back  of  which  is  printed  a  contract  limiting  the  liability  of  the 
carrier  in  the  transportation  of  the  goods,  and  the  liability  as  common 
carrier  on  the  safe  arrival  of  the  goods  at  their  destination,  and  afterwards 
said  goods  are  permitted  to  remam  at  their  destination  until  such  carrier 
becomes  liable  only  as  warehousemen^  and  afterwards  said  goods  are  de- 
stroyed by  fire,  held,  in  an  action  by  the  owner  to  recover  their  value,  the 
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and  determine  the  matter  speedily,  in  such  manner  as  to 
do  justice  in  the  premises,  and  on  such  hearing  the  report 
of  said  commission  shall  be  prima  facie  evidence  of  the 
matter  therein  stated  ;  and  if  it  be  made  to  appear  to  such  court 
on  such  hearing  that  the  lawful  order  or  requirement  of  said 
commission,  exercised  in  pursuance  of  the  provisions  of  this  act, 
has  been  violated  or  disobeyed,  it  shall  be  lawful  for  such  court 
to  issue  a  writ  of  injunction  or  other  proper  process,  mandatory 
or  otherwise,  to  restrain  such  common  carrier  from  further  con- 
tinuing such  violation  or  disobedience,  and  enjoining  obedience 
to  the  same  ;  and  in  case  of  any  disobedience  of  any  such  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise,  it 
shall  be  enforced  by  proper  process  issued  out  of  said  court." 
Section  17  of  said  act  provides  to  the  effect  that  whenever  the 
commissioners  deem  that  repairs  are  necessary  upon  any  railroad, 
or  an  addition  to  or  change  of  its  stations  or  station-houses,  or 
change  in  its  rates  of  fares  for  transporting  freight  or  passengers, 
or  in  the  mode  of  operating  its  road  and  conducting  its  business, 
they  shall  in  writing  inform  the  corporations  of  the  improve- 
ments or  changes  which  they  consider  proper,  and  a  report  of  the 
proceedings  of  compliance  or  of  a  refusal  to  comply  with  such 
suggestions  shall  be  included  in  their  biennial  report  to  the 
legislative  assembly.  Section  18  of  the  act  requires  the  board 
to  investigate  the  cause  of  any  accident  on  any  railroad  result- 
ing in  loss  of  life,  and  invests  it  with  discretionary  power  to 
investigate  any  accident  on  such  road.  Section  19  requires 
every  railroad  company  or  corporation  on  request  to  furnish  said 
board  any  information  required  by  it  concerning  the  condition, 
management,  and  operation  of  the  road  or  business  of  such  com- 
pany or  corporation.  Section  20  of  said  act  provides  that  the 
board  may  prescribe  the  form  of  the  annual  statement  required 
to  be  transmitted  to  the  secretary  of  State  by  every  company 
or  corporation  owning  or  operating  a  railroad  in  this  State  pro- 
vided for  by  act  of  the  legislative  assembly  of  the  State  of 
Oregon  approved  February  26,  1885,  and  empowers  the  board 
to  make  changes  and  additions  to  such  form,  and  requires  it  to 
examine  such  statements  when  filed,  and  if  the  same  be  defec- 
tive or  appear  erroneous  to  notify  the  corporation  to  correct  it. 
Section  22  of  said  act  provides  that  in  case  any  railroad  company 
or  corporation  refuses  to  submit  its  books,  etc.,  to  the  examina- 
tion of  the  board,  or  to  furnish  information  provided  for  in  that 
act,  or  fails,  neglects,  or  refuses  to  do  or  perform  any  of  the 
requirements  of  the  act,  it  shall  forfeit  and  pay  to  the  State  of 
Oregon  for  every  such  offence  a  sum  of  not  less  than  $100  nor 
more  than  S500,  to  be  recovered  in  an  action  in  the  name  of  the 
State  of  Oregon  against  such  company  or  corporation.  And 
section  23  of  the  act  empowers  the  board  to.  enter  the  cars. 
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depots,  stations,  and  other  places  of  business  of  such  corpora- 
tions, for  the  purpose  of  inspecting  the  same,  and  to  observe  the 
manner  and  methods  in  which  the  business  of  such  corporation 
is  done.  These  sections  of  the  act  contain,  so  far  as  I  am  able 
to  discover,  all  the  provisions  bearing  upon  the  question  sub- 
mitted ;  and  it  must  be  ascertained  from  them  whether  the  pro- 
ceeding can  be  maintained  or  not.  The  main  object  of  the  act 
was  to  ascertain  the  condition  of  railroad  affairs  in  the  State, 
and  the  manner  in  which  they  are  being  conducted.  Sections 
9,  ID,  and  1 1  thereof  clearly  indicate  that  such  was  its  purpose. 
Said  sections  endow  the  board  of  commissioners  gftn^^powers 
created  by  the  act  with  ample  power  to  investigate  or  board  to  in- 
the  subject.  This  was  obviously  done  in  order  to  ▼•rtig«to  gmb- 
enable  the  legislature  to  judge  as  to  whether  the  *^' 
railroad  management  was  such  as  was  calculated  to  conserve  the 
best  interests  of  the  public  ;  whether  the  public  were  being  dealt 
fairly  with  by  those  in  charge  of  such  management,  and  whether 
changes  could  not  be  made  which  would  be  beneficial  to  the 
community.  The  State  has  an  interest  in  such  matters,  and 
it  is  highly  proper  that  the  legislature  should  inquire  into  them  ; 
and  should  it  ascertain  that  the  railroad  companies  were  pursu- 
ing a  selfish,  mercenary  course,  and  disregarding  the  rights  of 
their  patrons,  it  could  provide  suitable  regulations  to  remedy 
the  mischief.  Whether  a  railroad  company  is  employing  suita- 
ble means  and  appliances  for  the  transportation  of  freight  and 
passengers  over  the  line  of  its  road  with  reasonable  safety  and 
dispatch,  and  as  cheaply  as  it  can  afford  to  do  and  obtain  a  fair 
profit,  in  view  of  the  amount  of  its  investment,  is  always  a  per- 
tinent subject  of  inquiry  for  the  legislature ;  and  the  object  of 
the  act,  it  seems  to  me  from  the  general  spirit  and  tenor  of  it, 
in  creating  the  board  of  commissioners  and  clothing  it  with  the 
functions  it  possesses,  was  for  the  purpose  of  making  such  in- 
quiry. I  cannot  conclude  that  the  legislature  undertook  to  cor- 
rect the  abuses  of  railroad  companies  before  it  could  know  with 
any  certainty  whether  they  had  been  committed.  It  would  not 
be  likely  to  appoint  a  commission  for  execution  to  precede  one 
of  inquiry ;  nor  that  it  would  delegate  its  discretion  in  so  im- 
portant a  matter  to  an  inferior  board  to  be  exercised.  The  rail- 
road enterprises  in  this  State  are  as  yet  in  their  infancy.  The 
people  are  greatly  interested  in  having  them  extended  into  every 
district  where  marketable  articles  are  produced,  and  it  would  be 
very  unwise,  as  well  as  unjust,  to  pursue  a  rash  and  narrow 
policy  toward  them.  It  is  not  contended  on  the  part  of  the  re- 
spondent that  said  act  invested  the  board  of  commissioners  with 
authority  to  fix  the  rate  to  be  charged  for  the  transportation  of 
freight  or  passengers ;  nor,  as  I  view  it,  were  they  empowered 
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Froustine,  31  lb.  19,  note,  loi ;  Gashweiller  v,  Wabash»  etc.,  R.  Co.,  and 
note,  25  lb.  403. 

Carrier  Erroneously  informing  Consignee  of  Non-arrival  of  Goods. — See 
Worden  v,  Canadian  Pac.  R.  Co.,  30  Am.  &  Eng.  R.  R.  Cas.  127 ;  Bur- 
lington, etc.,  R.  Co.  V,  Arms,  16  lb.  272. 


Chicago,  Burlington  and  Quincy  R.  Co. 

Manning  et  aL 

{Nebraska  Supreme  Court,  March  8,  1888.) 

Corporations — Serviee  of  Summons — Foreign  Corporations. — Under  sec* 
tion  912  of  the  Civil  Code  a  summons  against  a  corporation  mav  be  served 
upon  its  chief  officer  if  he  be  found  In  the  county.  If  not  so  found,  then 
upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing  agent;  or  if  none 
of  these  can  be  found,  by  copy  left  at  the  office  or  usual  place  of  business 
of  such  corporation,  with  the  person  having  charge  thereof.  This,  as 
well  as  section  914,  applies  to  foreign  corporations,  except  where  there  are 
special  provisions  to  the  contrary. 

Judgment— Enjoining— Allegation  of  Defence.— Where  it  is  sought  to 
enjoin  a  judgment,  upon  the  ground  that  the  plaintiff  has  a  defence  to 
the  action,  and  it  would  be  inequitable  and  unjust  to  enforce  the  judg- 
ment, the  facts  constituting  the  alleged  defence  must  be  pleaded,  and  it  is 
not  sufficient  to  merely  allege  that  plaintiff  had  such  a  defence. 

Carriers  of  Qoods — Loss— Act  of  God.— Upon  the  facts  proved,  held, 
that  the  loss  was  not  occasioned  by  the  act  01  God,  and  that  the  plaintiff 
was  liable  for  the  loss. 

Appeal  from  a  judgment  for  defendant,  in  an  action  brought 
by  the  Chicago,  Burlington  &  Quincy  R.  Co.,  appellant,  against 
Joseph  P.  Manning  and  others,  appellees,  to  enjoin  a  judgment 
rendered  by  default  against  the  appellant  in  a  suit  in  which 
Parrish  &  Barker  were  plaintiffs,  and  the  railroad  company  de- 
fendant. 

Howard  B,  Smith  for  appellant. 

C  H.  Brown  J  C.  A.  Baldwin^  and  J,  J.  O^  Connor  for  appellees. 

Maxwell,   J. —  This   action   was  brought  by  the   plaintiff 

against  the  defendants  to  enjoin  a  certain  judgment.     Plaintiff 

alleges,  in  its  petition,  "  that  it  is  a  corporation,  duly  organized 

and  doing  business  under  the  laws  of  the  State  of 

Fi«u-Pie*4.    Illinois.     That  the  defendant  Joseph  P.  Manning  is 

a  constable,  duly  qualified  in  and  for  the  county  of 
Douglas    and    State   of    Nebraska,   and   that  the  defendants 
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Francis  M.  Barker  and  Henry  M.  Parrish  were,  at  the  times 
hereinafter  mentioned,  partners,  doing  business  as  Parrish  & 
Barker.  That  on  or  about  the  loth  day  of  December,  1881,  the 
said  Henry  M.  Parrish  and  Francis  M.  Barker,  partners  as  afore- 
said, commenced  an  action  before  Luther  Wright,  Esq.,  a  justice 
of  the  peace  in  and  for  said  county  and  State,  to  recover  the 
sum  of  $122.50,  and  interest,  alleged  to  be  due  said  defendants 
from  said  plaintiff  for  failure  to  deliver  safely  certain  goods  de- 
scribed in  the  bill  of  particulars  filed  therein.  That  on  said  day 
said  justice  issued  a  summons  thereon,  which  said  summons  was 
returned  not  served.  That  thereupon,  upon  the  21st  day  of 
December,  1881,  said  justice  issued  an  alias  summons,  and  de- 
livered the  same  to  said  constable,  J.  P.  Manning.  That  said 
summons  commanded  the  said  plaintiff  herein,  the  Chicago, 
Burlington  &  Quincy  R.  Co.,  the  defendant  therein,  to  appear 
before  said  justice  of  the  peace  at  his  office  in  the  city  of 
Omaha  on  the  31st  day  of  January,  A.D.  1 881,  at  9  o'clock  in 
the  forenoon.  That  on  the  24th  day  of  December,  1881,  the 
said  summons  was  returned  by  said  constable,  J.  P.  Manning,, 
indorsed  as  follows,  to-wit:  "DECEMBER  21,  1881.  Received 
this  writ  December  23,  1881.  Served  by  delivering  a  certified 
copy  of  this  writ  and  indorsements  thereon  to  W.  J.  Davenport,, 
general  managing  agent  of  the  Chicago,  Burlington  &  Quincy 
R.,  the  defendant,  in  Douglas  county,  Nebraska,  no  other 
officer  being  found.*'  That  thereupon,  upon  the  31st  day  of 
December,  1881,  the  said  summons  was  by  the  said  justice 
quashed  and  a  third  summons  issued,  returnable  January  9,  1882^ 
at  9  o'clock  A.M.,  which  said  summons  was  delivered  to  said 
constable,  J.  P.  Manning,  and  was  returned  indorsed  as  follows,, 
to-wit:  "December  31,  1881.  Received  this  writ  January  3^ 
1882.  Served  by  delivering  a  certified  copy  of  this  writ  and  in- 
dorsements thereon  at  the  office  or  usual  place  of  business  of 
said  corporation  (with  Harry  Duel,  the  person  having  charge 
thereof),  the  defendant,  no  officer  being  found  in  Douglas 
county,  Nebraska.  J.  P.  Manning.  Fees,  85c."  That  said 
summons  was  further  indorsed  as  follows,  to-wit:  "Filed  31st 
day  of  December,  1881.  Luther  A.  Wright,  Justice  of  the 
Peace."  That  thereupon,  upon  said  9th  day  of  January,  1882,. 
the  said  justice  of  the  peace  rendered  judgment  by  default 
against  the  said  Chicago,  Burlington  &  Quincy  R.  Co.  for  $125.50 
damages,  and  $2.70  costs  of  suit.  That  afterwards,  to-wit,  on 
the  23d  day  of  January,  1882,  the  said  justice  issued  an  execu- 
tion upon  said  judgment  and  delivered  the  same  ta^the  defend- 
ant,  J.  P.  Manning,  constable,  wherein  and  whereby  the  said 
constable  was  commanded  to  collect  said  judgment,  with  costs 
indorsed,  and  increase  costs  out  of  the  personal  property  of  the 
said  plaintiff  herein,  and  to  pay  the  same  to  the  defendants. 
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Parrish  and  Barker.  That  afterwards,  to-wit,  upon  the  31st  day 
of  January,  1882,  the  said  Chicago,  Burlington  &  Quincy  R. 
Co.,  by  its  attorney,  appeared  at  the  office  of  the  said  justice, 
between  the  hours  of  9  and  10  A.M.,  as  commanded  in  the  cUias 
summons  aforesaid,  and  learned  for  the  first  time  that  judgment 
had  been  rendered  against  it  as  aforesaid.  And  plaintiff  further 
says  that  it  is  a  foreign  corporation,  and  is  not  a  corporation 
within  and  under  the  laws  of  the  State  of  Nebraska ;  that  its 
railroad  terminates  at  Council  Bluffs,  Iowa ;  that  the  office  men- 
tioned in  the  return  of  service,  indorsed  by  said  constable  on 
the  summons  issued  December  31,  1881,  was  not  at  that  time, 
has  not  been,  and  is  not  now,  the  office  of  the  said  plaintiff  for 
any  purpose  except  that  said  Harry  Duel  has  at  the  same  for 
sale,  and  sells,  tickets  for  transportation  over  the  plaintiff's  lines 
as  well  as  the  lines  of  other  railroads ;  that  W.  J.  Davenport  is 
thfc  general  agent  of  the  plaintiff ;  that  he  resides  in  the  city  of 
Council  Bluffs,  Iowa ;  that  his  office  is  there  ;  the  records, 
books,  correspondence,  etc.,  pertaining  to  his  duties  as  such 
officer  are  kept  there,  and  there  only ;  that  said  Davenport 
comes  to  the  city  of  Omaha,  remains  a  few  hours,  and  returns 
to  the  said  city  of  Council  Bluffs ;  that  said  W.  J.  Davenport 
was  present  openly  in  Omaha,  Nebraska,  fulfilling  the  duties 
of  his  office  as  usual,  several  times  from  the  31st  day  of  De- 
cember, 188 1,  up  to  and  including  the  5th  day  of  January,  1882, 
and  could  have  been  served  with  the  third  summons  in  said 
action ;  that  the  only  property  said  plaintiff  has  in  .Nebraska 
consists  of  cars  upon  the  tracks  of  other  railroads  and  tickets 
on  sale  at  said  Duel's  office,  which  cars  are  in  constant  service 
for  the  transportation  of  freight,  and  which  tickets  are  of  no 
value  except  when  stamped  by  the  proper  agent ;  that  plaintiff 
had  no  further  or  other  notice  of  the  pendency  of  said  action 
than  as  aforesaid  set  out ;  that  said  plaintiff,  and  its  officers  and 
agents,  had  no  actual  knowledge  of  the  said  summons  issued 
December  31,  1881,  and  returnable  January  9,  1882,  or  of  the 
service  or  the  return  thereof ;  that  it  has  a  good  and  complete 
defence  to  the  matter  and  things  alleged  in  the  bill  of  particu- 
lars  filed  in  said  action  before  said  justice,  and  that  said  judg- 
ment is  inequitable  and  unjust ;  that  said  constable  threatens  to 
and  is  about  to  levy  upon  the  property  of  this  plaintiff ;  and 
unless  he  be  restrained  and  enjoined  by  the  honorable  court, 
will  levy  upon  the  same  and  take  the  same  into  his  possession, 
and  advertise  the  same  for  sale  and  sell  the  same,  and  great  and 
irreparable  injury  will  thereby  be  done  this  plaintiff,  in  that  its 
property  will  be  sacrificed,  its  business  as  a  common  carrier  in- 
terrupted, and  it  will  be  involved  in  a  multiplicity  of  suits. 
Wherefore  plaintiff  prays  that  said  judgment  may  be  declared 
void,  and  that  an  order  of  injunction  may  issue  restraining  and 
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enjoining  the  said  Joseph  P.  Manning,  constable,  from  proceed- 
ing any  further  under  said  execution,  and  the  said  defendants, 
Henry  M.  Parrish  and  Francis  M.  Barker,  partners  as  Parrish  & 
Barker,  or  either  of  them,  from  selling,  assigning,  or  transferring 
said  judgment,  and  from  enforcing,  or  attempting  to  enforce, 
said  judgment  in  any  manner  or  degree  whatever."  The  de- 
fendants filed  an  answer,  to  which  the  plaintiff  replied,  but  it  is 
unnecessary  to  notice  either  the  answer  or  the  reply.  On  the 
trial  of  the  cause  the  court  found  in  favor  of  the  defendants, 
and  dismissed  the  action.     The  plaintiff  appeals. 

The  testimony  tends  to  show  that  in  the  years  1881  and  1882 
one  W.  J.  Davenport,  who  resided  in  Council  Bluffs,  was  the 
general  managing  agent  of  the  plaintiff  at  the  Bluffs  and  also  at 
Omaha;  that  one  Harry  Duel  was  the  ticket  agent  g^jr^i^eof 
at  Omaha  for  the  plaintiff,  the  Chicago  &  North-  rammouom 
western  and  the  Chicago  &  Rock  Island  Railways,  fow^cor. 
selling  tickets  for  each  of  said  railways.  He  claims  '*'*  "* 
that  he  was  employed  by  them  jointly,  but  that  is  not  material 
in  this  case,  as  he  evidently  was  the  agent  of  each  of  said  lines. 
The  pool  was  dissolved  in  1884,  and  Duel  continued  in  the  ser- 
vice of  the  plaintiff.  The  testimony  also  shows  that  Davenport 
was  in  Omaha  a  few  hours  each  day,  and  that  he  kept  his  office 
in  Omaha  in  Duel's  office;  that  the  ordinary  practice  where 
suits  were  brought  against  the  plaintiff  in  Omaha  was  to  serve 
the  notice  on  Duel.  It  also  appears  that  many  of  these  actions 
have  been  brought  against  the  plaintiff.  Duel  stating  that  Man- 
ning alone  had  served  about  100  such  notices  upon  him.  No 
objections  seem  to  have  been  made  in  any  of  those  cases  to  the 
authority  of  Duel.  Section  912  of  the  Code  provides:  "A 
summons  against  a  corporation  may  be  served  upon  the  presi- 
dent, mayor,  chairman  of  the  board  of  directors  or  trustees,  or 
other  chief  officer ;  or,  if  its  chief  officer  be  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing 
agent ;  or,  if  none  of  the  aforesaid  officers  can  be  found,  by  a 
copy  left  at  the  office  or  usual  place  of  business  of  such  corpora- 
tion, with  the  person  having  charge  thereof.'*  These  are  gen- 
eral provisions  applicable  to  all  corporations  having  an  office 
or  usual  place  of  business  in  this  State,  whether  a  foreign  cor- 
poration or  one  organized  under  the  laws  of  this  State.  It  is 
true  that  section  914  provides  that  when  a  foreign  corporation 
has  a  managing  agent  in  this  State,  the  service  may  be  on  such 
agent  This  section  was  construed  by  the  court  in  Porter  v. 
Railroad,  i  Neb.  15,  and  it  was  held  that  service  in  this  State 
upon  a  managing  agent  of  a  foreign  corporation  was  sufficient, 
although  such  agent  was  not  a  resident  of  this  State.  These 
sections  originally  were  9  and  11  of  an  act,  **  Of  the  jurisdiction 
and  procedure  before  justices  of  the  peace,"  etc.,  approved  Jan- 
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uary  13,  i860,  no  change  having  been  made  in  said  sections  since 
they  were  passed.  Section  912  applies  to  any  corporation  doing 
business  in  this  State,  and  having  an  office  therein,  except  where 
there  are  special  provisions  to  the  contrary.  It  is  the  policy  of 
our  law  to  afford  redress  through  our  courts  to  any  person  ag- 
grieved, whether  a  natural  person  or  a  corporation,  and  to  apply 
the  remedy,  as  far  as  possible,  at  the  place  where  the  injury  was 
sustained.  If  a  foreign  corporation  has  an  office  in  this  State 
for  the  transaction  of  business,  seeking  thereby  to  promote  its 
own  interest,  such  office  will  also  be  its  place  of  business  where 
a  summons  may  be  served  upon  it ;  and  a  party  aggrieved  will 
not  be  required  to  go  into  another  jurisdiction  to  enforce  his 
rights  against  it.  It  must  take  the  burden  with  the  benefit. 
The  service,  therefore,  was  sufficient  to  have  required  the  plain- 
tiff to  appear  and  answer. 

2.  The  position  wholly  fails  to  state  a  cause  for  equitable  re- 
;lief.  It  is  said  that  the  plaintiff  has  a  defence  to  the  action,  but 
iijaBettom  ^^  idiCts  are  stated  showing  in  what  the  alleged  de- 
■«aiBttjvdf-  fence  consists.  This  is  necessary  in  order  that  the 
meat-  AUef»-  facts  may  be  put  in  issue,  and  a  mere  statement  of  a 
timordefeBM.  conclusion  is  not  sufficient  to  authorize  the  granting 
of  an  injunction.  Had  a  demurrer  been  filed  to  the  petition,  it 
should  have  been  sustained ;  but  even  if  the  allegations  of  the 
petition  were  as  full  as  the  proof,  it  would  not  justify  the  grant- 
ing of  an  injunction.  The  testimony  shows  that  Parrish  &  Bar- 
ker shipped  certain  trees  from  Rochester,  N.  Y.,  to  Omaha. 
When  the  trees  reached  Creston,  Iq^a,  the  plaintiff's  railway 
from  Pacific  Junction  to  Council  Bluffs  was  impass- 
Aetof  God.  able  by  reason  of  high  water,  and  that,  therefore,  the 
trees  were  not  shipped  over  that  line.  It  is  claimed 
that  the  high  water,  being  an  act  of  God,  exonerates  the  plain- 
tiff. There  is  no  proof,  however,  that  such  floods  were  not  to 
be  anticipated,  or  that  the  railway  had  been  so  constructed  as  to 
withstand  the  same.  Neither  is  there  any  proof  that  the  com- 
pany was  unable  to  transmit  the  trees  in  question  promptly  over 
another  line.  The  proof,  therefore,  does  not  show  that  the 
failure  to  deliver  the  trees  promptly  was  caused  by  the  act  of 
God.  The  proof  is  undisputed  that  when  the  trees  reached 
Council  Bluffs  they  were  dried  up  and  dead,  and  that  they  were 
of  the  value  of  $122.50.  The  equities  of  the  case  are  with  the 
defendants,  and  the  judgment  is  clearly  right,  and  is  affirmed. 

The  other  judges  concur. 

Service  of  Process  on  Foreign  Corporations. — See  Maxwell  v.  Atchison, 
etc.,  R.  Co.,  34.  Am.  &  Eng.  R.  R.  Cas.  574;  Central  R.  &  B.  Co.  v.  Carr, 
23  lb.  487;  Chaffee  7/.  Rutland  R.  Co.,  10  lb.  408  ;•  State  7/.  Pennsylvania 
R.  Co.,  I  lb,  626;  Stout  V,  Sioux  City,  etc.,  R.  Co.,  2  lb.  645;  Mohr  z'. 
Iiii^urance  Cos.,  6  lb.  620. 
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Charleston  and  Savannah  R.  Co. 

V. 

Moore. 

{Georgia  Supreme  Court,  April  4,  1888.) 

Common  Carriers—Jewelry — False  Statement  of  Shipper-^LIability  for 
LosSi — A  railroad  company  is  exempt  from  liability  for  loss,  through  its 
negligence,  of  jewelry  and  wearing  apparel,  the  character  of  which  is  mis- 
represented by  the  shipper,  and  which  are  shipped  over  its  line  as  house- 
hold goods,  in  order  to  obtain  a  lower  rate  of  freight. 

Error  to  review  a  judgment  in  favor  of  plaintifT  -for  $200 
entered  on  a  verdict,  in  an  action  against  a  railroad  company  for 
loss  of  goods  by  negligence.     The  opinion  states  the  case. 

Chisholm  &  Erwin  and  Wm.  Deleaken  for  plaintifT  in  error. . 

J.  G.  Sr  D.  H.  Clark  for  defendant  in  error. 

Blandford,  J. — The  defendant  in  error  brought  her  action 
against  the  Charleston  &  Savannah  R.  Co.  to  recover  damages 
which  she  alleged  she  sustained  by  reason  of  the  negligence  of 
the  railway  company  in  not  carrying  and  safely  delivering*  to 
her  certain  goods  which  had  been  shipped  from  a  point  on  its 
road  to  the  city  of  Savannah.  The  jury  rendered  a 
verdict  in  her  favor  for  $200 ;  whereupon  the  com-  '^^^^ 

pany  moved  for  a  new  trial,  which  was  refused,  and  it  excepted. 
The  grounds  of  the  motion  are  that  the  verdict  is  contrary  to 
law  and  to  the  evidence,  and  is  excessive.  The  evidence  shows 
that  two  boxes  and  one  bundle  of  bedding  were  delivered  to  the 
railway  company,  and  consigned  to  Mrs  Moore,  the  defendant 
in  error,  as  household  goods ;  and  it  is  uncontradicted  that  the 
statement  made  to  the  agent  of  the  company  at  the  time  they 
were  delivered  to  him  and  receipted  for  was  that  they  were 
household  goods;  whereas,  it  appears  from  the  testimony  a 
considerable  portion  of  the  articles  delivered  consisted  of  jewelry 
or  ornaments,  and  wearing  apparel.  The  verdict  of  the  jury 
was  for  the  full  value  of  the  articles  sued  for.  It  further  ap- 
peared, and  was  not  contradicted,  that  there  was  a  different  rate 
of  charges  for  goods  in  nature  of  jewelry  or  wearing  apparel 
from  that  charged  for  household  goods,  the  rate  of  freight  for 
the  latter  being  lower  than  for  the  former. 

I,  2.  We  think  that  this  verdict  was  excessive.     The  shipper 
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should  have  stated  truly  to  the  agent  of  the  company  the  nature 
and  character  of  the  goods  shipped.  A  misrepre- 
MUrvfrMoito-  sentation  by  the  shipper  in  this  respect  is  held  by 
MfTniiefiMi'  some  of  the  decisions  of  this  court  to  amount  to  a 
eaUnij.  fraud  upon  the  railway  company  receiving  the  same 

asa  carrier,  which  relieves  the  company  of  its  liability. 
It  was  contended  by  counsel  for  the  railway  company  that  this 
misrepresentation  relieved  the  company  entirely  from  liability 
for  the  goods  received ;  but  we  do  not  agree  to  that.  We  think 
the  company  is  only  exempt  from  liability  as  to  the  goods  in  re- 
gard to  which  the  representation  was  made.  Household  goods, 
goods  such  as  the  railway  company  agreed  to  carry,  it  was 
bound  to  carry  and  safely  deliver  to  the  consignee.  The  prin- 
ciple upon  which  the  carrier  is  relieved  from  liability,  under 
some  of  the  decisions  of  this  court,  as  already  stated,  is  that 
there  was  a  fraud  upon  the  carrier.  But  there  is  another  good 
reason :  The  carrier  did  not  undertake  to  carry  anything  but 
household  goods ;  wearing  apparel  was  not  included  in  the  con- 
tract, and  hence  the  carrier  was  only  bound  to  carry  such  goods 
as  the  shipper  represented  to  be  contained  in  the  boxes  and 
bundles,  and  which  it  contracted  to  carry. 

3.  We  think  that  all  of  the  verdict  over  $100  was  excessive  ; 
and  we  direct  that  the  court  below  shall  require  all  over  that 
amount  to  be  written  off,  and  the  judgment  be  allowed  to  stand 
to  the  amount  of  $100;  the  plaintiff  in  error,  however,  being 
entitled  to  its  costs  in  this  court. 

Judgment  reversed  on  terms. 

Common  Carrier>-Lott  of  Goods — Statomonta  made  by  Shipper  as  t» 
Value  made  at  Time  of  Shipping— Evidence! — In  an  action  against  a  railroad 
company  for  the  loss  of  goods  shipped  by  it,  defendant's  agent  testified 
that,  at  the  time  of  the  shipment,  plaintiff's  husband,  with  whom  the 
agreement  for  shipment  was  made,  stated  that,  if  the  goods  were  lost,  the 
company  would  have  to  pay  him  $25.  The  court  charged,  in  substance, 
that  unless  it  appeared  that  both  the  husband  and  the  agent  had  author- 
ity to  make  such  valuation,  and  actually  agreed  upon  it.  it  would  not  be 
bmding  upon  plaintiff.  HM,  that  the  jury,  in  ascertaining  the  value  of 
the  goods,  might  properly  consider  such  testimony,  and  that  the  chaiige 
withdrew  it  from  their  consideration,  and  was  erroneous.  Savannah,  F. 
&  W.  R.  Co.  V.  Collins,  yy  Ga.  376. 

Same— Shipping  Jewelry  as  Wearing  Appareli — As  to  liability  of  carrier 
for  loss  of  jewelry  shipped  as  wearing  apparel,  see  note  to  Blumenthal  v. 
Main  Central  R.  Co.  (Me.),  34  Am.  &  Eng.  R.  R.Ca8.  25^ 
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Slater 

V, 

South  Carolina  R.  Co. 

(Sotak  Carolina  Supreme  Court,  July  2,  1888.) 

Common  Carrier— Lom  of  Goods — Aot  of  Code — A  railroad  company  is 
not  liable  for  damages  occasioned  by  injury  to  freight  in  transportation, 
which  is  caused  solely  and  entirely  by  an  earthquake,  and  without  fault  or 
negligence  on  the  part  of  the  company. 

Appeal  from  a  judgment  of  nonsuit,  in  an  action  to  recover 
damages  for  injuries  to  certain  horses  and  mules  shipped  by 
plaintiff  upon  defendant's  road. 

Thomas  M,  Raysor  and  Lathrop  &  Wannamaker  for  appellant. 

Brawley  &  Barnwell  and  Izlar  &  Glaze  for  respondent. 

Simpson,  C.  J. — In  the  case  below,  the  plaintiff  sought  to  re- 
cover damages  from  the  defendant,  a  railway  corporation,  for 
alleged  injuries  to  certain  horses  and  mules  shipped 
by  plaintiff  at  Augusta,  Ga.,  and  consigned  to  plain-  Cwe  lUted. 
tiff  at  Orangeburg,  in  this  State.  The  main  defence 
set  up  was  that  the  injury  complained  of  resulted  from  the 
direct  act  of  God,  to-wit,  the  recent  earthquake,  "  on  the  night 
of  31st  of  August,  1886,  which  was  unforeseen,  unprecedented, 
and  providential,  setting  loose  the  waters  confined  in  the  pond 
at  Langley  mill,  adjacent  to  the  track  of  said  defendant,  near 
Horse  creek,  a  locality  on  the  road;  and  said  wat^s  being  irre- 
sistible  in  their  violence  swept  away  and  destroyed  the  said 
horses  and  mules  which  were  not  delivered,  and  injured  the  rest 
in  some  degree,  the  defendant  having  exercised  due  care  and 
diligence,  both  in  the  transportation  of  said  horses  and  in  an 
effort  to  save  them."  At  the  close  of  plaintiff's  testimony,  from 
which  it  appeared,  through  the  cross-examination  by  defendant's 
attorney,  that  in  all  probability  the  injury  resulted  from  the 
earthquake,  the  presiding  judge,  on  motion  of  defendant,  granted 
a  nonsuit,  on  the  ground  that  he  was  satisfied  that  the  earth- 
quake— an  act  of  God — caused  the  injury,  and  that  there  was 
no  sufficient  evidence  of  negligence  on  the  part  of  the  defendant 
to  carry  the  case  to  the  jury.  The  appeal  questions  this  ruling 
of  his  honor.  A  common  carrier,  at  common  law,  is 
an  insurer  against  all  injuries  to  the  property  in  252^''"*^ 
transit,  except  such  as  may  be  caused  by  an  act  of 
God,  or  of  the  public  enemies  or  by  some  excepted  cause  in  a 
85  A.  &  £.  R.  R.  Gas.— 40 
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special  contract,  other  than  negligence,  and  the  defendant  not 
having  contributed  thereto  by  his  negligence ;  and  the  onus  is 
upon  the  defendant  to  show  the  cause  claimed  as  a  defence. 
The  recent  case  in  our  own  court  of  Wallingford  v,  Raikoad  Co., 
2  S.  E.  Rep.  19,  is  sufficient  authority  here.  The  law  in  refer- 
ence to  nonsuits  has  been  stated  in  several  recent  cases.  In 
brief  terms  it  is  as  follows :  A  nonsuit  should  be  granted  where 
there  is  a  total  absence  of  testimony  to  all  or  to  any  one  of  the  ma- 
terial averments  in  plaintiff's  complaint.  Not  simply 
]ua»Mtoam-  ^hg,.^^  jjj  thg  opinion  of  the  judge,  the  testimony  as 

to  its  force  and  weight  is  insufficient  to  make  out  the 
plaintiff's  case  in  every  particular,  but  where  there  is  no  relevant 
or  pertinent  evidence  to  one  or  more  of  the  ^id  averments ;  no 
evidence  that  the  jury  could  consider  and  weigh,  if  the  case  went 
to  them.  This  is  the  general  rule,  but  in  addition  to  this,  where 
the  defence,  if  true,  would  be  sufficient  to  defeat  the  plaintiff, 
and  that  defence  is  admitted  or  not  controverted  by  the  plain- 
tiff, then  the  case  is  in  substance  one  of  a  total  failure  of  evidence, 
and  a  nonsuit  would  be  proper.  Pool  v.  Railroad  Co.,  23  S.  C 
289.  Now,  in  the  case  before  the  court,  the  material  allegations 
of  the  complaint  were,  first,  that  the  defendant  was  a  common 
carrier;  that  the  horses  and  mules  in  question  were  shipped 
upon  defendant's  road ;  and  that  they  were  injured  before  they 
reached  their  destination.  There  was  certainly  evidence  as  io 
all  of  these  allegations,  which,  prima  facie,  should  have  carried 
the  case  to  the  jury.  But  the  ground  of  the  nonsuit  is  that  an 
act  of  God  (the  earthquake)  was  the  cause  of  the  disaster ;  that 
I1OV17  earned  ^^^^  fact  appeared  from  the  testimony  of  plaintiff's 
bjrtetoreod  witnesses  on  cross-examination;  true,  not  admitted 
--OBBtoBCAP-  in  terms,  but  yet  not  controverted  ;  and  consequently 

that  fact  stands  in  the  case  as  substantially  admitted, 
thus  bringing  the  case  under  the  rule  of  Pool  v.  Railroad  Co., 
supra.  Where  an  act  of  God  causes  injury  to  property  in  the 
hands  of  a  common  carrier,  and  such  act  is  the  sole  cause  of 
such  injury,  then  the  proof  of  this  fact  is  a  perfect  shield.  But 
if  there  were  any  negligence  on  the  part  of  the  carrier,  such  that 
if  it  had  not  been  present  the  injury  would  not  have  happened, 
notwithstanding  the  act  of  God,  the  carrier  cannot  escape  re- 
sponsibility. And  the  onus  is  upon  the  carrier  to  show  not  only 
that  the  act  of  God  was  tl\e  cause,  but  that  it  was  the  entire 
cause ;  because  it  is  only  when  the  act  of  God  is  the  entire  cause 
that  the  carrier  can  be  shielded.  ,He  insures  against  everything 
except  the  act  of  God  and  the  public  enemies ;  and  unless  he 
proves  that  the  disaster  was  due  wholly  and  entirely  tc  one 
of  these  causes,  then  it  must  be  presumed  to  be  due,  in  part,  at 
least,  to  some  other  cause.  And  as  against  any  other  cause  he 
is  an  insurer.    The  onusy  then,  is  upon  him  to  prove  the  absence 
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of  negligence,  unless,  as  we  have  said,  the  proof  is  that  the  act 
of  God  is  the  entire  cause,  which,  if  so,  would  of  course  in  itself 
show  the  absence  of  negligence.  Now,  the  matter  for  the  pre- 
siding judge  to  consider  in  this  case  when  the  motion  for  non- 
suit was  made — inasmuch  as  the  earthquake  seemed  to  be  the 
cause  of  the  injury — was  whether  it  was  the  entire  cause.  If 
not,  the  question  of  negligence  as  contributing  to  said  injury 
was  still  open,  and,  being  a  matter  of  fact,  should  have  gone  to 
the  jury.  But  if  it  appeared  that  the  earthquake  was  the  entire 
cause,  admittedly  so,  or  at  least  not  seriously  controverted,  then 
this  negatived  the  idea  of  negligence,  contributory  or  otherwise ; 
and  there  was  no  necessity  for  the  case  to  be  sent  to  the  jury. 
Looking  at  the  case  when  the  plaintiff  closed,  and  before  the 
defendant  was  called  upon  to  introduce  witnesses  to  its  defence, 
the  case  as  made  out  by  plaintiff*s  witnesses,  sustaining,  as  they 
did,  the  defendant's  defence,  was  not  in  our  opinion  such  a  case 
as  demanded  further  investigation  by  a  jury,  because  under  the 
peculiar  circumstance  there  was  an  absence  of  testimony  to  ma- 
terial allegations  of  the  complaint,  as  in  the  case  of  Pool  v.  Rail- 
road Co.,  supra  It  is  the  judgment  of  this  court  that  the  judg- 
jnent  of  the  circuit  court  be  affirmed. 
McIVER  and  McGowAN,  JJ.,  concur. 

Carrier  not  Liable  for  Loss  of  Qoods  Caused  by  Act  of  God. — Texas  Ex. 
Co.  2/.  Scott,  16  Am.  &  Eng.  R.  R.  Cas.  in ;  South  &  N.  Ala.  R.  Co.  v. 
Wood,  9  lb.  419;  Davis  v.  Wabash,  etc.,  R.  Co.,  26  lb.  315,  note,  322; 
Kogers  v.  Cent  Pac.  R.  Co.,  22  lb.  305,  n. 


Glenn  et  al. 

V, 

Southern  Express  Co. 

{Tennessee  Supreme  Court,  May  5,  1888.) 

Common  Carrier — Loss  of  Qoods — Notice  of  Claim. — A  condition  in  an 
•express  company's  receipt  for  a  package  of  money  delivered  to  it  for 
transportation,  that,  in  order  to  recover  for  any  loss,  a  written  claim  there- 
for must  be  presented  within  thirty  days  after  receipt  of  the  package,  is  a 
reasonable  requirement,  but  its  letter  is  not  always  imperative  ;  and  where 
the  claimant  shows  a  legal  excuse  for  a  failure  to  comply  therewith, — as, 
for  instance,  ignorance  of  a  shortage  in  the  package  until  after  the  expira- 
.tion  of  the  prescribed  time, — and  that  the  claim  was  presented  as  soon 
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after  the  discovery  of  the  loss  as  was  reasonably  possible,  the  condition 
will  not  necessarily  preclude  a  recovery. 

Error  to  review  a  judgment  for  defendant  in  an  action  to  re- 
cover the  amount  of  a  shortage  in  the  money  package  received 
by  defendant  for  delivery  to  plaintiffs. 

Poston  &  Poston  for  plaintiffs  in  error. 

Gillham  &  Miller  for  defendant  in  erron 

TURNEY,  C.J. — In  the  receipt  of  the  company  for  the  money 
package  is  the  clause  :  ''  In  no  event  is  this  company 
stipmiAtiM  to  be  liable  for  a  greater  sum  than  the  above  men- 
"■*■»**•-  tioned ;  nor  shall  it  be  liable  for  any  such  loss  unless 
fidiaratoMM-  ^^^  claim  therefor  shall  be  made  in  writing  at  this 
fif.  office  within  thirty  days  from  this  date,"  etc.     The 

shipment  was  to  have  been  made  from  Rutherford^ 
Tenn.,  to  the  plaintiffs,  in  Cincinnati,  and  could  have  been  made 
and  heard  from  in  a  very  short  time.  Therefore  the  stipulation 
is  a  reasonable  one ;  and,  with  nothing  explaining  a  non-com- 
pliance with  its  requirements,  should  be  enforced.  If,  however, 
a  sufficient  legal  excuse  be  shown  for  the  failure  of  a  strict  jcom- 
pliance, — if,  for  example,  the  plaintiffs  had  shown  that,  without 
fault  or  blame  on  their  part,  they  did  not  discover  that  the 
amount  sued  for  and  claimed  to  have  been  extracted  from  the 
package  had  been  inclosed  therein  and  delivered  to  the  com- 
pany, and  there  was  no  material  fact  connected  with  the  de- 
livery to  them  of  the  remainder  of  remittance  calculated  to  give 
them  notice  or  put  them  on  inquiry,  and  that,  within  a  reason- 
able  time  after  the  discovery  of  the  shortage,  the  notice  pro- 
vided for  was  given, — this  would,  in  legal  contemplation,  be  a 
compliance  with  the  stipulation.  The  court  charged  the  jury: 
"  Plaintiffs  should  have  at  once,  and  within  thirty  days  from 
date  of  shipment,  have  noticed  the  express  company  of  the 
shortage;  and,  if  plaintiffs  failed  to  do  so,  this  was  such  neg- 
ligence, should  you  find  by  the  receipt  and  contract  of  shipment 
in  this  instance  it  is  provided  that  the  express  company  should 
not  be  liable  for  loss  of  the  money  intriisted  to  it  for  transpor- 
tation to  the  plaintiffs,  unless  the  claim  therefor  should  be  made 
in  writing  at  the  office  of  shipment  within  thirty  days  from  date 
of  such  receipt.  .  .  .  The  court  charges  you  that  was  a  reason- 
condition,  and  you  will  find  for  the  defendants.*'  This  is  error. 
The  plaintiff's  had  introduced  evidence  tending  to  excuse  them 
for  their  delay  in  making  claim  of  the  company  for  the  shortage  ; 
also  that  claim  was  made  as  soon  after  discovery  as  was  reason- 
ably possible,  and  that  the  delay  of  discovery  was  not  charge- 
able to  their  neglect  or  fault.  The  charge  of  the  court  means 
that  the  stipulation  is  imperative,  and  limited  to  its  letter. 
This  construction,  of  course,  withdrew  from  the  jury  the  proof 
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alluded  to  heretofore,  and  upon  which  the  plainti£Fs  had  the  right 
to  have  the  jury  pass  under  a  proper  charge; 
Reversed  and  remanded. 

Stipulations  Limiting  Time  within  which  Claims  for  Damages  must  be 
Presented  to  Carriers. — See  Pacific  Express  Co.  v.  Darnell,  32  Am.  &  Eng. 
R.  R.  Cas.  543»  note,  546. 


Palmer  et  ux. 

V. 

Chicago,  Burlington  and  Quincy  R.  Co. 

{Connecticut  Supreme  Court  of  Errors,) 

Common  Carriers — Connecting  Lines — Advanced  Freight.— Where  a  rail- 
road company  requires  a  ship];>er  of  freight,  consigned  beyond  its  terminus 
to  advance  the  amount  of  freight  for  the  entire  distance,  it  must  so  deliver 
the  goods  to  its  connecting  carrier  that  the  latter  would  be  under  the 
same  obligation  in  reference  to  them  which  would  have  been  upon  it  if 
the  goods  had  been  received  by  it  from  the  consignor  with  advance  pay- 
ment of  the  freight. 

Same — Agreement  Between  Lines— Liability  for  Loss. — Where  two  con- 
nect in  t)^  railroads  are  under  a  mutual  agreement  ttiat  no  freight  shall  be 
conFuiered  as  delivered  for  transportation  from  one  to  the  otiier  unless 
the  freight  is  prepaid,  or  guaranteed  by  indorsement  on  the  waybill,  one 
of  them  cannot  relieve  itself  from  liability  for  injury  to  freight  by  placing 
the  car  in  which  it  was  stowed  on  a  track  used  in  common  by  both  rail- 
roads, and  notifying  the  through  railroad  thereof  without  payment,  or 
guarantee  of  payment  of  the  freight. 

Appeal  from  a  judgment  in  favor  of  plaintiff  against  defend- 
ant the  Chicago,  Burlington  &  Quincy  R.  Co.,  in  an  action 
against  said  company  and  the  Pennsylvania  Co.,  for  breach  of  a 
contract  to  carry  goods.     The  opinion  states  the  case. 

George  A.  Hickox  zxiAJohn  T,  Hubbard  for  plaintiffs. 

Groves  dj\d/udd  lor  Chicago,  Burlington  &  Quincy  R.  Co. 

5.  H,  Fenny  S.  A.  Her  many  and  A.  T.  Roreback  for  Pennsyl- 
vania R.  Co. 

Pardee,  J. — This  is  a  complaint  for  breach  of  a  contract  to 
transport  goods  as  common  carriers,  asking  for  judgment  against 
one  or  the  other  of  the  two  defendant  corporations, 
the  Chicago,  Burlington  &  Quincy  R.  Co.  and  the 
Pennsylvania  Co.  The  court  rendered  judgment  against  the 
former,  and  in  favor  of  the  latter ;  and  the  former,  with  the 
plaintiffs,  appealed  to  this  court.    The  following  finding  of  facts 
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was  made  by  the  court  below:  The  Chicago,  Burlington  8c 
Quincy  R.  Co.*s  road  extends  from  Council  BlufiFs,  Iowa,  to 
Chicago,  111.,  Chicago  being  its  eastern  terminus,  at  which  place 
its  road  connects  with  the  railroad  of  the  other  defendant.  The 
Pennsylvania  Co.'s  road  extends  from  Chicago  to  Pittsburgh, 
Pa.,  that  being  its  eastern  terminus.  On  the  20th  day  of  May, 
1885,  the  plaintiffs,  at  Council  Bluffs,  delivered  to  the  Chicago, 
Burlington  &  Quincy  R.  Co.  the  goods  mentioned  in  the  com- 
plaint to  be  transported  to  Litchfield,  Conn.,  and  received  from 
the  company  the  following  bill  of  lading : 

"Council  Bluffs,  May  20.  1885. 
"  Received  from  P.  T.  Mayne,  in  apparent  good  order,  by  the 

Chicago,  Burlington  &  Quincy  R.  Co.,  to  be  transported  to , 

the  following  articles,  as  marked  and  described  below,  subject 
to  the  general  rules  of  the  said  company,  and  the  conditions  and 
regulations  of  their  published  freight  tariff  applying  on  ship- 
ment of  freight  from  this  station .  to  the  destination  named  ;  it 
being  expressly  agreed  and  understood  that  the  said  Chicago, 
Burlington  &  Quincy  R.  Co.,  in  receiving  the  said  packages  to 
be  forwarded  as  aforesaid,  assumes  no  other  responsibility  for 
their  safety  than  may  be  incurred  on  their  own  road. 

Marks  and  consignee.  Description  of  articles  as  given  by  consignor. 

Mrs.  H.  E.  Palmer,  H.  H.  Goods. 

Litchfield,  Ct. 
(Schedule  of  Articles) 

Guaranteed.  Wt.  4200  pounds. 

O.  R.  &  Rel. 

Chas.  Keith.     D." 

The  Chicago,  Burlington  &  Quincy  R.  Co.  transported  the 
goods,  upon  its  own  road,  safely  and  without  damage,  to  Chi- 
cago, arriving  there  the  23d  day  of  May,  1885,  and  on  that  day, 
being  Saturday,  placed  the  car  containing  the  goods  upon  a 
piece  of  railroad  track  occupied  in  common  by  both  the  defend- 
ants, and  called  a  "  Y."  At  about  half  past  10  in  the  forenoon, 
the  car  containing  the  goods  was  taken  by  the  Pennsylvania  Co. 
and  switched  onto  its  track,  and  taken  to  its  freight  depot, 
where  the  goods  were  unloaded  by  the  workmen  of  the  Penn- 
sylvania Co.,  and  placed  in  its  freight  depot,  May  25,  1885.  At 
the  time  the  goods  were  so  taken  by  the  Pennsylvania  Co.,  the 
bill  of  lading  accompanying  the  same  was  also  delivered  to  that 
company,  but  by  mistake  on  the  part  of  some  of  the  officers  of 
the  Chicago,  Burlington  &  Quincy  R.  Co.  the  bill  of  lading  was 
not  marked,  "  Freight  charges  guaranteed,"  as  it  should  have 
been.  The  goods  remained  in  the  depot  of  the  Pennsylvania 
Co.  till  the  26th  of  May,  1885,  when  the  proper  officers  of  that 
company  notified  the  Chicago,  Burlington  &  Quincy  R.  Co.  that 
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they  declined  to  forward  the  goods,  because  the  freight  charges 
were  not  guaranteed,  and  returned  the  expense  bill  to  the  Chi- 
cago, Burlington  &  Quincy  R.  Co.,  refusing  to  receive  the  goods 
for  transportation  till  the  freight  charges  were  paid,  or  until  a 
notation  of  *'  Freight  charges  guaranteed  "  was  entered  thereon ; 
and  in  the  afternoon  of  June  i,  1885,  the  expense  bill  was  re- 
ceived from  the  Chicago,  Burlington  &  Quincy  R.  Co.  by  the 
Pennsylvania  Co.,  with  these  words  added,  "Freight  charges 
guaranteed  ;**  but  the  expense  bill  was  not  so  received  till  after 
the  fire  hereinafter  described,  and  after  the  injury  complained  of 
was  done  to  the  goods.  On  the  ist  day  of  June,  1885,  a  fire  broke 
out  in  the  depot  of  the  Pennsylvania  Co.,  and  a  part  of  the  goods 
were  destroyed,  and  a  part  injured  and  damaged  by  the  fire  and 
by  water  used  to  put  out  the  fire ;  the  amount  of  the  damage  be- 
ing $698.  I  find  that  the  Chicago,  Burlington  &  Quincy  R.  Co. 
is  liable  therefor,  and  judgment  is  rendered  accordingly  against 
that  company,  and  for  the  plaintiffs  to  recover  of  it  that  sum 
and  their  costs,  and  for  the  other  defendant,  the  Pennsylvania 
Co.,  to  recover  of*  the  plaintiffs  its  costs.  In  coming  to  this 
conclusion,  I  find  that  by  virtue  of  the  contract  guaranteeing 
freight  charges  from  Council  Bluffs,  the  Chicago,  Burlington  & 
Quincy  R.  Co.  undertook  and  agreed  to  transport  the  goods 
from  the  place  of  shipment  to  Litchfield,  Conn.,  and  that  the 
delaying  the  same  at  Chicago  was  owing  to  its  not  having  fur- 
nished the  Pennsylvania  Co.  its  freight  charges,  or  notifying 
that  company  that  freight  charges  were  guaranteed,  as  it  was  in 
duty  bound  to  do.  I  further  find  that  it  was  the  custom  be- 
tween those  companies  that  each  should  receive  as  common  car- 
riers, and  transport  towards  their  destination,  all  goods  left  on 
the  piece  of  common  track  called  a  "  Y,**  by  the  other  company, 
on  being  prepaid  the  freight  thereon,  or  on  receipt  of  an  ex- 
pense bill  with  the  words,  "  Freight  charges  guaranteed,'*  or  words 
equivalent  thereto,  indorsed  by  the  delivering  company  thereon  ; 
but  it  was  their  custom  not  to  receive  or  forward  such  goods 
unless  freight  was  prepaid,  or  freight  charges  guaranteed.  The 
Chicago,  Burlington  &  Quincy  R.  Co.  claimed  upon  the  facts 
and  the  contract  of  shipment  that  it  only  contracted  to  carry 
the  goods  from  Council  Bluffs  to  Chicago,  and  that  it  had  fully 
performed  its  contract  by  placing  the  same  in  the  possession  of 
the  Pennsylvahia  Co.  in  good  condition.  It  also  claimed  that 
under  the  contract  of  shipment  it  could  not  be  held  liable  for 
the  loss  and  damage  to  the  plaintiffs'  goods,  as  such  loss  and 
damage  did  not  happen  on  its  road,  as  by  the  conditions  and 
terms  of  the  contract.  It  also  claimed  that  it  did  not  make  a 
contract  to  transport  the  goods  to  Litchfield,  Conn.,  and  that  it 
could  not  legally  make  a  contract  to  carry  the  same  beyond  its 
eastern  terminus.     It  also  claimed  that  the  Pennsylvania  Co. 
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was  liable  for  the  damage  to  the  plaintiffs,  as  the  loss  happened 
when  the  goods  were  •  in  its  possession,  and  that  the  Pennsyl- 
vania Co.  was  negligent  in  not  giving  notice  to  it  that  the  bill 
of  lading  was  not  satisfactory  until  the  26th  day  of  May,  1885, 
having  had  the  goods  and  bill  of  shipment  in  its  possession  more 
than  three  days  prior  thereto.  But  the  court  overruled  all  these 
claims.  The  plaintiffs  claimed  that  both  defendants  had  been 
guilty  of  negligence,  and  were  liable  in  this  action ;  that  the  bill 
of  lading,  by  the  law  of  Iowa,  where  the  goods  were  shipped, 
made  it  the  duty  of  the  Chicago,  Burlington  &  Quincy  R.  Co. 
to  transport  the  goods  to  Litchfield,  their  place  of  destination  : 
that,  whether  or  not  such  construction  should  be  given  to  the 
bill  of  lading  by  the  court,  it  was  the  duty  of  the  company,  after 
transporting  the  goods  to  Chicago,  to  so  place  the  same  in  the 
possession  of  the  Pennsylvania  Co.  as  that  it  would  thereby  be 
rendered  responsible  as  a  common  carrier  for  the  care  of  the  prop- 
erty, and  would  be  obliged  to  forward  it  without  unreasonable 
delay  towards  its  destination  ;  that  whether  the  Chicago,  Burling- 
ton &  Quincy  R.  Co.  had  made  such  delivery  of  the  goods  to  the 
Pennsylvania  Co.  was  a  question  of  law  and  fact  for  the  court  to 
decide,  and,  if  it  had  made  sjuch  delivery,  then,  on  such  construc- 
tion of  the  bill  of  lading,  it  would  not  be  liable,  but  in  that 
case  the  Pennsylvania  Co.  would  be  liable  to  the  plaintiffs. 
The  court  having  rendered  judgment  against  the  Chicago,  Bur- 
lington &  Quincy  R.  Co.,  that  company  appealed,  assigning  the 

following  reasons :  (i)  That  this  defendant  fulfilled 
App'»?.'*'        and  performed  its  contract  by  the  safe  delivery  of  the 

goods  in  Chicago,  the  eastern  terminus  of  its  road ; 
(2)  that  under  the  finding  of  facts  this  defendant  was  not  in 
law  liable  for  the  damage  that  happened  to  goods  three  days 
after  their  delivery  to  the  Pennsylvania  Co.  at  Chic^o,  and 
while  in  the  depot  of  that  company ;  (3)  that  by  the  finding  it 
appears  that  this  defendant  delivered  the  goods  to  the  Pennsyl- 
vania Co.  on  the  23d  day  of  May,  1885,  and  that  company 
took  possession  of  the  same,  and  placed  them  in  their  depot  for 
shipment,  and  did  not  give  notice  to  this  defendant  of  any  rea- 
son why  the  goods  had  not  been  forwarded  to  their  destination 
till  the  26th  day  of  May,  1885,  and  that  this  negligence  on  the 
the  part  of  that  company  absolved  this  defendant  from  any  duty 
arising  under  its  contract,  express  or  implied,  fdr  the  care  and 
responsibility  of  the  goods ;  (4)  that,  under  the  facts  as  found, 
the  Pennsylvania  Co.,  and  not  this  defendant,  was  liable  for  the 
damage  to  the  goods ;  (5)  that  the  court  erred  in  deciding  that 
under  the  contract  of  shipment  this  defendant  agreed  to  trans- 
port the  goods  from  Council  Bluffs,  Iowa,  to  Litchfield,  Conn.  ; 
(6)  that  this  defendant  never  made  any  such  contract  to  transport 
the  goods  to  Litchfield,  Conn.,  and  could   not  in  law  make  any 
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such  contract.  The  plaintiffs  appealed,  assigning  the  following 
reasons;  (i)  Because  on  the  pleadings  and  on  the  facts  found  the 
plaintiffs  were  entitled  to  judgment  against  both  defendants,  and 
the  court  erred  in  rendering  judgment  in  favor  of  the  Pennsyl- 
vania Co. ;  (2)  because  the  finding  of  facts  shows  th^t  the  Penn- 
sylvania Co.  was  guilty  of  such  negligence  as  entitled  the  plain- 
tiffs to  judgment  against  it,  and  the  court  erred  in  rendering 
judgment  in  its  favor. 

We  are  not  required  to  determine  the  question  whether  or  not 
the  Chicago,  Burlington  &  Quincy  Railroad  Co.  came  obligation  aa- 
under  an  obligation  to  the  plaintiffs  to  transport  and  ramed  by  the 
be  responsible  for  the  goods  over  the  entire  distance.  ^  b.  *  q.  a. 
It  received  them  into  its  custody  for  transportation, 
marked  to  a  place  beyond  its  terminus.     It  required  of  the  plain- 
tiffs, as  a  prerequisite,  satisfactory  security  for  the  payment  of 
the  freight  to  that  place ;  practically  required  advance  payment 
for  the  freight  to  be  carried  by  itself, — ^an  advance  deposit  of 
money  with  it  for  that  to  be  earned  by  the  several  carriers  over 
the  entire  distance.     As  a  matter  of  law,  therefore,  it  agreed  with 
the  plaintiffs,  not  only  to  discharge  its  duty  as  a  common  carrier 
in  reference  to  the  goods  over  its  own  railroad,  but  also  to  so  de- 
liver them  at  Chicago  into  the  possession  of  the  common  carrier 
there  connecting  with  it,  the  Pennsylvania  Co.,  as  that  the  latter 
would  be  under  the  same  obligation  as  common  carrier  in  refer- 
ence to  them  which  would  have  been  upon  it  if  the  goods  had 
been  received  by  it  from  the  consignor  with  advance  payment 
of  the  freight."    Hewitt  tf.  Railroad  Co.,  63  Iowa,  611  ;  s.  c,  18 
Am.  &  Eng.  R.  R.  Cas.  568  ;  Bancroft  v.  Dispatch  Co.,  47  Iowa, 
262 ;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318,  324.     A 
valuable  consideration  for  this  agreement  is  found  in  the  benefit 
derived  from  being  allowed  to  carry  the  goods  over  its  own  line. 
And  the  power  to  make  such  agreements  is  so  necessary  to  the 
profitable  as  well  as  beneficial  use  of  its  franchise  that  it  is  to  be 
considered  as  having  been  granted  in  its  charter ;  as  being  a ' 
necessary  incident  thereto.     Each  company  had  agreed  that  it 
would  not  consider  any  goods  as  having  been  delivered  to  the 
other  for  transportation  unless  there  had  been  either 
payment,   or  this   indorsement   on   the  way-bill   of  riidiotre- 
***  Freight  charges  guaranteed."     Before  the  delivery  iiev«d  nntu 
of  this,  the  Chicago,  Burlington  &  Quincy  R.  Co.  did  J^JJ^'J^'^V*' 
not  relieve  itself  from  the  assumed  obligation  as  car-  ^n,    ^^^' 
rier,  nor  did  the  Pennsylvania  Co.  come  under  any. 
It  is  of  no  legal  significance  that  the  former  placed  the  car  con- 
taining the  goods  upon  a  piece  of  track  used  in  common  by  both ; 
none  that  it  notified  the  latter  that  the  goods  were  in  that  car 
on  that  track  ;  none  that  it  was  in  the  power  of  the  fatter  to  have 
taken  the  goods  from  that  place.     There  was  wanting  the  certi- 
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R.  Co.,  107  U.  S.  102.  But  the  last  carrier  in  the  connecting^ 
lines  was  bound  to  deliver  the  animals  at  the  place  of  destina- 
tion, and  to  the  consignee  there,  or  to  his  order,  if  they  were 
made  known  to  it  on  receiving  the  freight  from  the  preceding  con- 
necting company.  In  this  case  there  is  no  question  that  the 
company  had  such  knowledge  when  the  cattle  were  received. 
The  destination  and  the  name  of  the  consignee  appear  upon  the 
way-bills  given  at  Waverly.  There  were  only  two  places  at  which 
the  cattle  were,  on  their  way  from  Chicago,  reshipped,  that  is,, 
taken  from  the  cars,  and,  after  a  short  interval  of  rest,  replaced. 
Waverly  was  one  of  these  places,  and  when  they  were  reshipped 
there  these  way-bills,  with  a  designation  of  the  destination  and 
consignee  of  the  cattle,  were  made  out. 

The  indorsement  by  Myrick  to  the  plaintiff,  the  Commercial 

Bank  of  Chicago,  of  the  receipts,  taken  on  the  shipment  of  the 

cattle,  transferred  their  title,  and  gave  to  the  bank 

CKitoM  M  to     the  right  to  their  possession,  and,  if  necessary,  to  sell 

Mt'p^J^ii  ^^^^  f^^  -^^^  payment  of  the  drafts.  The  fact  that 
ofMH.  the  railroad  company  at  Philadelphia  had  been  in  the 

habit  of  delivering  cattle,  transported  by  it,  to  the 
Blakers  through  the  drove-yard  company,  without  requiring  the 
production  of  any  bill  of  lading  or  receipt  of  the  carrier  given  to 
the  shipper,  or  any  authority  of  the  shipper,  in  no  respect  relieved 
the  company  from  liability  for  the  cattle  in  this  case.  It  was 
not  shown  that  the  shipper  or  the  bank  which  took  the  draft 
against  the  shipment,  or  its  correspondent  at  Newtown  in  Penn- 
sylvania, had  any  knowledge  of  the  practice,  and,  therefore,  if  any 
force  can  be  given  to  such  a  practice  in  any  case,  it  cannot  be 
given  in  this  case  where  the  party  sought  to  be  affected  had  na 
knowledge  of  its  existence.  In  Bank  of  Commerce  v.  Bissell, 
cited  above,  the  defendants  offered  to  prove  a  custom  in  New 
York  to  deliver  property  under  bills  of  lading  to  the  person  who 
was  to  have  notice  of  its  arrival.  The  evidence  was  rejected, 
and  the  court  of  appeals  held  that  there  was  no  error  in  its  re- 
jection, stating  that  if  the  custom  were  established  it  could  not 
subvert  a  positive,  unambiguous  contract. 

Numerous  other  assignments  of  error  are  presented  for  which 
a  reversal  of  the  judgment  is  asked,  but  the  propositions  of  law 
embodied  in  them  were  not  urged  in  the  court  below,  and,  there- 
fore, the  fact  that  the  court  did  not  rule  upon  them  constitutes 
no  ground  for  interference  with  the  judgment.  The  onft  excep- 
tion taken  was  to  the  direction  of  the  court  upon  the  evidence 
to  find  a  verdict  for  the  plaintiff  for  the  amount  claimed.  Ta 
that  direction  the  defendant  excepted,  and  it  is  at  liberty  to 
show,  either  that  there  was  sufficient  evidence  to  go  to  the  jury, 
or  that  questions  of  law  apparent  upon  the  record  would  control 
the  case  in  opposition  to  the  direction.   But  this  it  has  not  done. 
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As  before  stated,  there  was  no  conflict  in  the  evidence,  and  the 
law  upon  it  was  clearly  with  the  plaintiff. 
The  judgment  is  therefore  affirmed. 

Delivery  of  Qoods  Without  Requiring  Production  of  Bill  of  Lading. — See, 
ante,  Pennsylvania  R.  Co.  v.  Stern,  551,  and  note,  554-556. 


Merchants'  Despatch  Transportation  Co. 

V, 

Hately  et  al.  • 

(14  Supreme  Court,  Canada,  572.) 

Carriers  —  Connecting  Lines  —  Bills  of  Lading — Terms  of  Contract — 
Custody  of  Qoods — Delivery— Negligence. — Tlie  M.  D.  T.  Co.  through  one 
B.  contracted  with  H.  to  carry  a  quantity  of  butter  from  London,  On- 
tario, to  England,  and  bills  of  I^iding  were  signed  by  B.,  describing  him- 
^f  as  agent  severally  but  not  jointly,  for  the  G.  W.  R.  Co..  the  M.  D.  T. 
Co.,  and  the  G.  W.  S.  S.  Co.  named  as  carriers  therein.  The  G.  W.  R. 
Co.  were  to  carry  the  goods  from  London  to  the  Suspension  Bridge,  the 
M.  D.  T.  Co.  from  the  Suspension  Bridge  to  New  York,  and  it  was  then 
to  be  delivered  to  the  S.  S.  Co.  for  carriage  to  England.  It  was  provided 
by  one  clause  in  the  bill  of  lading  that  if  damage  was  caused  to  the  goods 
'during  transit  the  sole  liability  was  to  be  on  the  company  having  the  cus- 
tody thereof  at  the  time  of  such  damage  occurring.  The  butter  was 
carried  to  New  York  where  it  was  taken  from  the  car  and  placed  in 
lighters  owned  by  the  M.  D.  T.  Co.  to  be  conveyed  to  the  steamer  "  Dor- 
set" belonging  to  the  S.  S.  Co.  On  arriving  at  the  pier  where  the  steamer 
lay  the  lighter  could  not  eet  near  enough  to  unload,  and  the  stevedore  in 
<:harge  of  the  steamer  had  it  towed  across  the  river  with  instructions  for 
it  to  remain  until  sent  for.  The  "  Dorset"  sailed  without  the  butter  which 
was  sent  by  another  steamer  of  the  S.  S.  Co.  some  hve  days  later.  The 
butter  was  damaged  by  the  heat  while  in  the  lighter.  Hela,  affirming  the 
judgment  of  the  court  below,  that  the  M.  D.  T.  Co.  having  made  a  through 
contract  for  the  carriage  of  the  goods  they  were  liable  to  H.  for  the  dam- 
age, and  even  under  the  bill  of  lading  were  not  relieved  from  liability  as 
the  butter  was  never  delivered  to,  and  received  by,  the  S.  S.  Co.  but  was 
in  the  custody  of.  the  M.  D.  T.  Co.  when  the  damage  occurred. 

Appeal  from  a  decision  of  the  Court  of  Appeals  for  Ontario, 
12  Ont.  App.  R.  201,  affirming  the  judgment  of  the  Divisional 
Court,  4  O.  R.  723,  in  favor  of  the  plaintiff. 

The  facts  of  the  case  as  far  as  they  affect  the  appeal  to  the 
Supreme  Court  may  be  stated  as  follows. 

The  plaintiff,  Hately,  was  an  extensive  shipper  of  butter  and 
•cheese  from  London,  Ont.,  to  England,  and  in  August,  1881,  he 
applied  by  telegram  to  the  agent  of  the  Merchants'  Despatch 


636  ST.   L0UI6,   ETC.,   K,  CO.  V.    M'EAKLY  et  oZ. 

recover  for  the  loss  of  a  jack,  while  in  transportation  by  defend- 
ant. 

Dodge  &  Johnson  for  appellant. 

Scott  &  Jones  for  appellees. 

Battle,  J. — This  is  an  action  by  Weakly  &  Gooch  against 
the  St.  Louis,  Iron  Mountain  &  Southern  R.  Co.,  to  recover  the 
value  of  a  jack  that  died  while  in  the  course  of  trans- 
portation over  defendant's  railway.  The  facts,  as 
shown  by  the  testimony,  were  substantially  as  follows :  •  On 
the  22d  of  December,  1884,  plaintiffs  shipped,  at  Nashville, 
Tenn.,  by  the  Nashville,  Chattanooga  &  St.  Louis  R.,  a  car-load 
of  jacks  consigned  to  themselves  at  Fort  Worth,  Tex.  They 
were  to  be  shipped  by  way  of  Memphis,  over  the  Memphis  & 
Little  Rock  R.  to  Little  Rock,  and  thence  over  defendant's 
road  to  Texarkana.  A  written  contract  was  entered  into, 
whereby  the  Nashville,  Chattanooga  &  St.  Louis  R.  Co.  agreed 
to  transport  the  jacks  to  its  freight  station  at  McKenzie,  ready  to 
be  delivered  to  the  consignee,  or  his  order,  or  to  such  company 
or  carrier  whose  line  might  be  considered  a  part  of  the  route  to 
the  destination  of  the  stock;  and,  in  consideration  of  reduced 
rates  of  freight,  it  was  agreed  that,  if  any  damage  occurred  by 
which  the  carrier  was  liable,  the  amount  claimed  should  not  ex- 
ceed $300  for  each  jack  injured.  The  stock,  in  charge  of 
Gooch,  one  of  the  plaintiffs,  arrived  at  Memphis  on  the  morn- 
ing of  the  24th  of  December,  1884.  At  Memphis  the  river  was 
then  impassable  on  account  of  ice,  and  Gooch  was  delayed  a 
day.  The  agent  of  the  Memphis  &  Little  Rock  R.  told  him  his 
stock  could  go  forward  on  the  Kansas  City  R.  at  g  o'clock  the 
next  morning ;  and  on  the  next  day,  the  25th  of  December,  he 
took  his  stock  to  the  Kansas  City  R.  depot.  The  stock  was 
driven  on  the  cars  a  few  moments  before  the  train  started. 
About  this  time  a  live-stock  contract  with  the  Kansas  City,  Fort 
Scott  &  Gulf  and  the  Kansas  City,  Springfield  &  Memphis  R. 
Co.  was  presented  to  him  for  his  signature,  which  he  signed 
without  reading,  supposing  it  was  a  pass  for  himself.  So  much 
of  it  as  is  necessary  to  mention  in  this  opinion  is  in  the  words 
and  figures  following : 

"  Memphis  Station,  December  25.  1884. 

"  Agreement  made  between  the  Kansas  City,  Fort  Scott  & 
Gulf  and  Kansas  City,  Springfield  &  Memphis  R.  Cos.,  of  the 
first  part,  and  Weakly  &  Gooch,  of  the  second  part,  witnesseth, 
that  whereas,  the  Kansas  City,  Fort  Scott  &  Gulf  and  Kansas 
City,  Springfield  &  Memphis  R.  Cos.,  as  common  carriers,  trans- 
port live-stock  as  per  tariff,  now,  in  consideration  that  said 
parties  of  the  first  part  will  transport,  for  the  party  of  the  second 
part,  one  (i)  car-load  of  jacks  from  Memphis  to  Fort  Worth,  Tex., 
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and  there  deliver  to  the  Kansas  City  Stock-yard  Co.  at  the  rate 
of  seventy-six  (j6)  dollars  per  car-load,  the  same  being  a  special 
rate,  lower  than  the  regular  rate  mentioned  in  said  tariff  be- 
tween said  points,  said  party  of  the  second  part  hereby  relieves 
said  parties  of  the  first  part  from  the  liability  of  a  common  car- 
rier in  the  transportation  of  said  stock,  and  agrees  that  such 
liability  shall  be  that  of  only  a  private  carrier  for  hire.  And 
the  said  party  of  the  second  part  .  .  .  hereby  assumes  all  risk 
of  injury  which  the  animals,  or  either  of  them,  shall  receive  in 
consequence  of  any  of  them  being  wild,  unruly,  or  weak,  or  by 
maiming  each  other  or  themselves,  or  in  consequence  of  heat  or 
suffocation,  or  other  ill  effects  of  being  crowded  in  the  cars,  .  .  . 
or  of  loss  or  damage  from  any  other  cause  or  thing  not  result- 
ing from  the  negligence  of  the  agents  of  the  said  parties  of  the 
first  part.  And  the  said  party  of  the  second  part  further 
agrees  that  he  will  load  and  unload  said  stock  at  his  own  risk, 
and  feed,  water,  and  attend  to  the  same  at  his  own  expense  and 
risk,  while  in  the  stock-yards  of  the  parties  of  the  first  part  await- 
ing shipment,  and  while  on  the  cars,  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any  purpose.  And  it 
is  further  agreed  that  the  parties  of  the  second  part  will  see 
that  said  stock  is  securely  placed  in  the  cars  furnished,  and  that 
the  cars  are  safely  and  properly  fastened,  so  as  to  prevent  the 
escape  of  said  stock  therefrom.  .  .  .  And  it  is  further  agreed 
that  in  no  case  shall  the  said  railway  companies  be  liable  for  a 
greater  amount  than  fifty  dollars  per  head  of  live-stock  hereby 
shipped,  and  that  all  of  the  above  rules  and  regulations  for  the 
transportation  of  live-stock  shall  be  deemed  an  essential  part  of 
this  contract.  .  .  .  The  evidence  that  said  party  of  the  second 
part,  after  a  full  understanding  thereof,  assents  to  all  the  condi- 
tions of  the  foregoing  contract,  is  his  signature  thereto. 

E.  A.  Thruston,  Agent  of  the  Companies. 
Weakly  &  Gooch,  Shippers. 

"  Witness :  L.  L.  CRISP. 

"  (Pass  one.) 

"  Executed  in  duplicate."  • 

No  charges  were  demanded  or  paid  by  plaintiffs  for  trans- 
porting Gooch  anjl  the  stock  over  the  railroads,  except  $ii6  at 
Nashville.  The  stock  was  shipped  over  the  Kansas  City, 
Springfield  &  Memphis  R.  to  Hoxie,  a  station  on  defendant's 
road  121  miles  north  of  Little  Rock.  The  station  agent  at 
Hoxie  testified  that  the  car-load  of  jacks  was  received  by  de- 
fendant at  Hoxie  over  the  Kansas  City,  Springfield  &  Memphis 
R.  under  the  contract  of  shipment  made  at  Memphis,  and  was 
transported  to  Texarkana  under  the  same  contract.  Gooch  ac- 
companied the  stock,  riding  on  the  same  train  with  them.     The 
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stock  arrived  at  Little  Rock  in  good  condition.  Shortly  after 
leaving  Little  Rock,  the  conductor  called  on  Gooch  for  his  con- 
tract, arid  he  handed  him  the  Nashville  contract,  but  the  con- 
ductor refused  to  accept  it,  saying  it  did  not  pass  him  (ree. 
He  then  handed  the  conductor  the  contract  signed  at  Memphis, 
which  the  conductor  took,  read,  and  returned,  and  permitted 
him  to  ride  upon  it.  A  short  distance  north  of  Prescott,  Gooch 
got  out  to  examine  his  stock,  and  found  a  tramp  in  the  car 
with  them ;  and,  after  the  train  had  started,  he  told  the  con- 
ductor about  seeing  the  tramp.  When  the  train  stopped  at  the 
next  station,  the  tramp  was  taken  out  of  the  car;  and  was  per- 
mitted to  go  into  the  caboose  to  warm,  it  being  cold  and  sleeting. 
He  had  a  stick.  Over  the  objection  of  defendant,  a  witness 
ivas  allowed  to  testify  that  when  the  tramp  went  into  the  ca- 
boose, and  sat  down   by  the   stove  to   warm,  he   said,  in  the 

presence  of  the  conductor :  "  It  is  d n  cold ;  and  if  it  had 

not  been  for  lopping  them  mules  over  the  head,  I  would  have 
froze  to  death."  Gooch  got  out  several  times  between  Little 
Rock  and  Texarkana  to  look  at  his  stock,  and  found  them 
standing,  and  apparently  all  right.  He  did  so  after  seeing  the 
tramp  among  them,  and  a  short  time  before  they  reached  Tex- 
arkana, and  discovered  nothing  wrong  until  they  arrived  at 
Texarkana,  when  he  found  one  of  the  jacks  lying  dead  in  the 
middle  of  the  car,  with  blood  running  out  of  his  nose  and 
mouth.  He  saw  no  marks  of  blows  or  bruises  on  the  animal. 
Its  skin  was  unbroken.  He  road  on  the  same  train  with  the 
-stock,  according  to  his  contract,  from  Hoxie  to  Texarkana,  and 
testified  he  did  not  know  the  cause  of  the  death.  He  testified 
that  the  dead  jack  was  a  fine  animal,  blooded,  and  of  good  pedi- 
gree, and  was  worth  at  Nashville  $600,  and  at  Fort  Worth 
$800.  When  the  other  jacks  reached  Fort  Worth, 
^**™***f  *>'  plaintiffs  presented  the  contract  signed  at  Memphis, 
HMMe!  '  «ind  on  it  demanded  and  received  their  stock.  Plain- 
tiffs  recovered  judgment  for  $300,  and  defendant  ap- 
pealed. The  declaration  of  the  tramp  was  inadmissible.  It 
-was  no  part  of  the  res  gestcBy  and  appellant  should  not  be  af- 
fected by  it. 

Appellant  asked  and  the  court  refused  to  instruct  the  jury  as 
follows:  "The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  signed  the  bill  of  lading  or  con- 
tract of  shipment  in  evidence,  by  which  said  car-load 
^fiIS***d"  ^^  jacks  was  carried  from  Memphis,  Tenn.,  to  Fort 
liTeii.  **  Worth,  Tex.,  via  Hoxie,  it  matters  not  if  plaintiffs 
did  not  read  or  understand  the  same.  The  fact  that 
they  signed  the  same  is  conclusive,  unless  said  signatures  were 
obtained  by  fraud  on  the  part  of  the  carriers  making  the  con- 
tract.    It  was  plaintiffs'  duty  to  know,  and  they  were  bound  to 
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Tcnow,  what  the  contract  contained  and  meant ;  and  the  effect 
of  all  its  terms  and  conditions."  But,  at  the  instance  of  appel- 
lees, did  instruct  them  as  follows:  "Unless  the  jiiry  find 
from  the  evidence  that  the  *  Memphis  contract,'  so  called  in 
the*  evidence,  was  made  by  the  defendant  with  the  plain- 
tiffs for  a  valuable  consideration,  they  will  disregard  the 
same ;  and,  if  they  find  that  the  same  was  signed  by  the 
plaintiffs  under  the  supposition  alone  that  it  was  only  for  the 
purpose  of  having  his  jacks  shipped  from  Memphis  to  a  point 
on  defendant's  line  of  railway  where  the  original  or  Nashville 
<:ontract  would  have  carried  the  same,  they  may  entirely  disre- 
gard said  Memphis  contract,  unless  they  believe  the  injuries  re- 
ceived by  said  jacks  were  received  between  Memphis  and  Little 
Rock."  Appellant  also  asked  and  the  court  refused  to  instruct 
as  follows :  "  If  the  jury  find  from  the  evidence  that  plaintiffs 
entered  into  a  written  contract  at  the  city  of  Memphis  with  the 
Kansas  City,  Fort  Scott  &  Gulf  and  the  Kansas  City,  Springfield 
&  Memphis  R.  Cos.,  by  which  it  was  agreed  that  said  railroads 
should  carry  their  car-load  of  jacks  from  Memphis  to  Fort 
Worth,  Tex.,  at  reduced  rates  as  a  private  carrier,  and,  upon 
•certain  agreed  values  of  said  stock,  upon  a  limited  liability ;  that 
the  defendant  was  and  is  a  connecting  carrier  of  said  railroads, 
and  that,  to  carry  out  the  contract,  it  was  necessary  to  carry 
said  stock  on  defendant's  railway ;  that  said  defendant  received 
and  carried  said  stock  under  said  contract, — then,  in  that  event, 
the  court  instructs  you  that  as  said  bill  of  lading  was  a  through 
bill  of  lading,  expressing  upon  its  face  a  rate  of  freight  to  be 
charged  by  all  the  connecting  lines  from  Memphis,  Tenn.,  to 
Fort  Worth,  Tex.,  the  destination  of  the  stock,  then  its  contract 
for  exemption  from  liability  innures  to  the  benefit  of  the  owners 
of  all  the  lines  of  the  whole  route,  including  defendant  company ; 
and  if,  therefore,  they  find  that  there  was  such  a  contract,  they 
must  find  that  the  same  was  for  the  benefit  of  this  defendant, 
and  must  control  in  this  case."  Did  the  court  err  in  giving  the 
instructions  asked  for  by  appellees,  and  in  refusing  those  asked 
for  by  appellant  ?  At  common  law  a  common  carrier,  in  the 
absence  of  a  contract  limiting  his  liability,  is  responsible  for  any 
loss  or  damage,  however  occasioned,  unless  it  was  by 
an  act  of  God  or  a  public  enemy.  He  is  bound  to  re-  Wwit^tioii  of 
ceive  and  carry  all  the  property  offered  for  transporta-  wHty.*^ '  *" 
tion,  if  it  be  of  that  character  which  he  carries  for 
the  public,  subject  to  the  responsibility  incident  to  his  employ- 
ment, and  is  liable  to  an  action  if  he  refuses.  He  cannot  relieve 
himself  of  such  responsibilities  except  by  contract  with  the 
shipper,  based  upon  a  consideration.  He  cannot  limit  his  liabili- 
ties by  an  act  of  his  own,  and  can  only  do  so  by  the  assent  of 
.the  parties  concerned.    Taylor  v.  Railroad  Co.,  39  Ark,  148,  157 ; 
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Railroad  Co.  v.  Manufacturing  Co.,  i6  WalL  318,  328 ;  Gaines  z'. 
Insurance  Co.,  28  Ohio  St.  418,  14  Amer.  R.  Rep.  158.  Ap- 
pellees contend  that  they  never  assented  to  the  limitations  of 
the  liabilities  of  appellant  contained  in  the  contract  signed  at 
Memphis,  because  they  signed  it  without  reading  or  hearing  it 
Cmtract  read,  and  under  a  mistake  as  to  its  contents.     But 

tifB«4  ^7  this  will  not  relieve  them  from  the  contract,  unless  it 
'^''JSlLr****  was  procured  by  fraud  or  imposition.  It  has  gen- 
•^  ■•'  erally  been  held  by  the  courts  in  this  country  and  in 
England  that  such  contracts  are  binding  on  the  shipper,  although 
he  did  not  read  or  hear  them  read  before  signing,  provided  the 
carrier  resorted  to  no  unfair  means,  and  practiced  no  fraud  or 
imposition,  and  the  shipper  had  the  opportunity  to  know  the 
contents.  As  said  by  Hutchinson  on  Carriers:  "There  is  noth- 
ing unreasonable  in  this.  Every  man  of  ordinary  intelligence 
knows  that  no  individual  or  company  engaged  in  the  business 
of  carrying  to  distant  places  now  undertakes  to  carry  his  goods 
subject  to  the  old  common-law  liability  of  the  carrier.  He 
knows,  moreover,  that  bills  of  lading  are  constantly  given,  not 
only  as  the  evidence  of  the  receipt  of  the  goods,  but  as  an  ex- 
press and  direct  notice  that  they  will  be  carried  on  certain 
terms.  Knowing  this,  he  cannot  be  wilfully  blind,  and  plead 
ignorance  when  it  was  his  duty  to  know ;  and  knowing  in  such 
cases  is  assenting.  If  it  was  his  intention  to  hold  the  carrier  to 
his  common-law  liability,  he  should  have  said  so,  and  have  either 
declined  to  employ  him,  or  sued  him  for  his  refusal,  after  tend- 
ering a  reasonable  sum  for  his  services  and  risk."  Hutch. 
Carr.  §  240;  McMillan  ,v.  Railroad  Co.,  i6-  Mich.  79;  Squire  v. 
Railroad  Co.,  98  Mass.  239;  Long  v.  Railroad  Co.,  50  N.  Y.,  76; 
Mcllroy  v.  Buckner,  35  Ark.  555  ;  Hallenbeck  v,  Dewitt,  2  Johns. 
404 ;  Rice  v.  Manufacturing  Co.,  2  Cush.  80,  87 ;  Harris  v.  Story, 
2  E.  D.  Smith,  363,  367;  Lewis  v.  Railway  Co.,  5  Hurl.  &  N. 
867 ;  Cooley,  Torts,  488-491  ;  Greenfield*s  Estate,  14  Pa.  St. 
489,  504;  Hunter  v.  Walt«rs,  L.  R.  7  Ch.  75,  82,  84;  Morrison 
V.  Construction  Co.,  44  Wis.  405,  409 ;  Fuller  v.  Insurance  Co., 
36  Wis.  599,  603  ;  Long  v.  Railroad  Co.,  3  Amer.  R.  Rep.  350  ; 
Mulligan  v.  Railway  Co.,  2  Amer.  R.  Rep.  322,  328 ;  Grace  v, 
Adams,  i  Amer.  Rep.  131,  100  Mass.  505.  But  in  this  case  the 
Kansas  City,  Fort  Scott  &  Gulf  and  the  Kansas  City,  Spring- 
field &  Memphis,  and  the  St.  Louis,  Iron  Mountain  &  Southern 
R.  Cos.  were  not  parties  to  the  contract  made  at  Nashville. 
The  stock  was  to  have  been  transported,  by  way  of  Memphis^ 
over  the  Memphis  &  Little  Rock  R.  to  Little  Rock,  and  from 
there  to  Texarkana.  When  it  arrived  at  Memphis,  it  was  ascer- 
tained it  could  not  be  shipped  over  the  Memphis  &  Little  Rock 
road  without  delay,  and  appellees  determined  to  ship  it  over 
another  and  much  longer  route,  and  for  that  purpose  entered 
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into  the  contract  signed  at  Memphis.     Under  this  contract  the 
stock  and  one  of  the  appellees  were  carried  from  Hoxie  to  Tex- 
arkana,  and  the  stock  was  delivered  to  its  owners  at  Fort  Worth. 
Appellant  acted  under  and  was  governed  by  it  in  carrying  the 
stock.     If  the  contract  signed  at  Memphis  was  procured  by 
fraud,  and  appellees  were  unwilling  to  be  governed  by  it,  they 
should  have  so  informed  appellant  before  the  delivery 
of  the  stock  to  its  agents.     They  were  then  in  a  situ-  8Wpp«r's  mt^ 
ation  to  correct  any  mistake  or  misunderstanding  in  ^^iJ^g^ 
the  terms  of  the  shipment,  and  definitely  adjust  its  eoatnet. 
terms.     But,  having  failed  in  this,  they  cannot  make 
appellant  suffer  the  consequences  of  their  negligence.    If  a  fraud 
was  committed  in  the  procurement  of  the  contract  at  Memphis^ 
their  negligence  enabled  the  perpetrators  to  succeed  in  its  com- 
mission, and  they  should  bear  the  loss  occasioned  by  it,  if  any. 
The  Kansas  City,  Fort  Scott  &  Gulf,  and  the  Kansas  City, 
Springfield  &  Memphis  R.  Cos.  contracted  with  appellees  to 
transport  their* stock  from  Memphis,  Tenn.,  to  Fort  Worth,  Tex. 
The  appellant,  by  receiving  the  stock,  became  their  agent  to 
complete  their  contract  to  the  extent  of  shipping  the  stock  over 
so  much  of  its  road  as  formed  a  part  of  the  route  over  which 
the  shipment  was  to  be  made.     From  this  fact  the  law  implied 
a  privity  between  the  parties  to  this  action  sufficient 
to  enable  appellees  to  sue  appellant  for  any  losses  sus-  B^KeUta  of 
tained  by  reason  of  its  failure  to  perform  the  con-  "^*J['*"  *V 
tract,  and  gave  to  appellent  the  benefit  of  all  valid  lant    *'^ ' 
limitations  contained   in   the   agreement  upon  the 
carrier's  liability ;  so  that,  while  the  burdens  were  imposed,  the 
benefits  of  the  limitations  in  the  contract  inured  to  appellant. 
Taylor  z^.  Railroad  Co.,  39  Ark.  148,  158;  Halliday  t;.  Railway 
Co.,  74  Mo.  159,  6  Am.  &  Eng.  R.  R.  Cas.  433  ;  Hutch.  Carr. 
§§251,252,254,256. 

Appellant  contends  that  the  court  below  erred,  because  it 
asked  and  the  court  refused  to  give  an  instruction  in  rhe  follow- 
ing words :  "  If  the  jury  find  from  the  evidence  that  the  plain- 
tiffs entered  into  a  contract  with  defendant,  or  its 
connecting  carrier,  whereby  it  was  agreed  that  in  no  Limiutioa  of 
case  should  the  carriers  be  liable  for  a  greater  amount  luwutfto 
than  fifty  dollars  for  each  stock  or  animal  shipped  ^H^lH^li^^ 
therein,  then  they  are  instructed  that,  if  they  find  bms. 
that  the  defendant  is  liable  at  all  in  this  action,  their 
verdict  cannot  exceed  the  sum  of  fifty  dollars."     In  the  Mem- 
phis contract  the  liability  of  the  carrier   for  losses  or  damages 
was  limited  to  $50  for  each  jack  injured.     Should  the  instruction 
limiting  the  liability  of  appellant  to  $50  have  been  given?     In 
Railroad  Co.  v.  Lockwood,  17  Wall,  357,  it  was  held  :  "  A  com- 
mon carrier  cannot  lawfully  stipulate  for  exemption  from  re- 
86  A.  &  E.  R.  R.  Cas.— 41 
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sponsibility  when  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law."  Hart  t/.  Railroad  Co.,  1 12  U.  S.  331  ;  s.  c.» 
18  Am.  &  Eng.  R.  R.  Cas.  604,  was  an  action  like  this.  In  that 
case  the  property  received  for  shipment  was  five  horses,  and  the 
pxtent  of  the  carrier's  liability  agreed  upon  for  each  horse  was 
$200.  By  the  negligence  of  the  carrier  one  of  the  horses  was  killed, 
and  the  others  were  injured.  The  plaintiff  proved  the  horses  were 
race-horses,  and  offered  to  show  damages,  based  on  their  value, 
amounting  to  over  $25,000.  The  testimony  was  excluded,  and 
he  had  verdict  for  $1,200.  On  writ  of  error  brought  by  him,  it 
was  held  that  the  evidence  was  not  admissible;  that  the  valu- 
ation and  limitation  of  liability  in  the  bill  of  lading  was  just  and 
reasonable,  and  binding  on  the  plaintiff;  and  that  the  terms  of 
the  limitation  covered  a  loss  through  negligence.  Mr.  Justice 
Blatchford,  speaking  for  the  court,  said:  "This  qualiBcation 
of  the  liability  of  the  carrier  is  reasonable,  and  is  as  important 
as  the  rule  which  it  qualifies.  There  is  no  justice  in  allowing 
the  shipper  to  be  paid  a  large  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight,  on  the  asser- 
tion and  agreement  that  its  value  is  a  less  sum  than  that  claimed 
after  a  loss.  It  is  just  to  hold  the  shipper  to  his  agreement, 
fairly  made,  as  to  value,  even  where  the  loss  or  injury  has  oc- 
curred through  the  negligence  of  the  carrier.  The  effect  of  the 
agreement  is  to  cheapen  the  freight  and  secure  the  carriage  if 
there  is  no  loss ;  and  the  effect  of  disregarding  the  agreement, 
after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk  than  the 
parties  intended  he  should  assume.  The  agreement  as  to  value, 
in  this  case,  stands  as  if  the  carrier  had  asked  the  value  of  the 
horses,  and  had  been  told  by  the  plaintiff  the  sum  inserted  in 
the  contract.  The  limitation  as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence.  It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the  measure  of  care  due  to  the 
value  agreed  on.  The  carrier  is  bound  to  respond  in  that  value 
for  negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value,  for  the  purposes  of 
the  contract  of  transportation,  between  the  parties  to  that  con- 
tract. The  carrier  must  respond  for  negligence  up  to  that  value. 
It  is  just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  when  there  is  no  deceit  practiced  on  the  shipper,  should  be 
upheld.  There  is  no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreasonable,  and  would  be  repug- 
nant to  the  soundest  principles  and  of  the  freedom  of  contract- 
ing, and  thus  in  conflict  with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  contract  if  there  is  no  loss, 
and  to  repudiate  it  in  case  of  loss."  Railroad  Co.  v.  Henlein, 
52  Ala.  606,  was  an  action  against  a  carrier  on  a  contract  to 
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■carry  live-stock,  in  which  the  extent  of  the  carrier's  liability  was 
limited  to  $50  to  each  animal.  The  court  said :  "  We  have  had 
much  difficulty  in  determining  the  validity  of  the  stipulation  in 
the  contract,  that,  if  loss  or  injury  should  occur,  for  which  the 
company  is  liable,  the  amount  claimed  should  not  exceed  fifty 
dollars  for  any  one  of  the  animals.  If  the  measure  of  the  lia- 
bility thus  fixed  appeared  to  be  greatly  disproportionate  to  the 
real  value  of  the  animal  and  the  amount  of  freight  received,  we 
should  not  hesitate  to  declare  it  unjust  and  unreasonable.  But, 
as  the  case  is  presented,  it  seems  to  have  been  intended  to  ad- 
just the  measure  of  liability  to  the  reduced  rate  of  freight 
charged,  and  to  protect  the  carrier  against  exaggerated  or  fanci- 
ful valuations.  We  cannot,  therefore,  presume  it  unjust  and  un- 
reasonable,  and  it  is  the  measure  of  appellant's  liability."  There 
are  other  decisions  to  the  same  effect  as  those  cited.  See  Rail- 
road Co.  V.  Henlein,  56  Ala.  368  ;  19  Am.  Ry.  Rep.  200 ; 
Harvey  v.  Railroad  Co.,  74  Mo.  538 ;  s.  c,  6  Am.  &  Eng.  R.  R. 
Cas.  293 ;  Magnin  v.  Dinsmore,  62  N.  Y.  35.  But  all  the  de- 
cisions upon  this  question  are  not  in  harmony.  They  are  cited 
and  reviewed  to  some  extent  in  Hart  v.  Railroad  Co.,  supra. 
After  a  review  of  them  the  court  reached  the  result  as  above 
stated.  In  Railway  Co.  v.  Lesser,  46  Ark.  236,  this  court  fol- 
lowed the  decisions  of  the  supreme  court  of  the  United  States 
in  Railroad  Co.  v.  Lockwood,  and  Hart  v.  Railroad  Co.  In  that 
case  the  carrier  transported  a  car-load  of  mules  over  its  road 
under  a  contract  which  limited  its  liability  to  $100  to  each  horse 
or  mule.  One  of  the  horses,  to  the  value  of  $150,  was  injured. 
This  court  held  that  the  damages  the  shipper  was  entitled  to  re- 
cover in  that  case  was  the  proportion  of  $icx)  the  horse  was 
lessened  in  value  by  reason  of  the  injury. 

As  a  general  rule,  the  common  carrier  is  bound  to  receive  and 
carry  that  which  is  offered  to  him  for  transportation.  He  ought 
to  be  entitled  to  a  reasonable  reward  for  his  services.  As  the 
risk  of  conveying  property  of  considerable  value  is  greater  than 
that  of  small  value,  the  care  required  is,  and  the  reward  should 
be,  greater.  It  is  therefore  reasonable  and  right  that  the  value 
of  the  property  shipped  should  be  ascertained,  in  order  that  the 
carrier  may  know  the  extent  of  his  responsibility,  and  the  care 
and  attention  required,  and  fix  the  amount  of  his  reward.  As 
aid  by  Lord  Mansfield  in  Gibbon  v.  Paynton,  4  Burrows,  2298 : 
**  His  warranty  and  insurance  is  in  respect  of  the  reward  he  is  to 
receive,  and  the  reward  ought  to  be  proportionate  to  the  risk. 
If  he  makes  a  greater  warranty  and  insurance,  he  will  take  greater 
care,  use  more  caution,  and  be  at  the  expense  of  more  guards  or 
other  method  of  security,  and  therefore  he  ought,  in  reason  and 
justice,  to  have  a  greater  reward."  If,  therefore,  the  measure  of 
the  liability  of  the  carrier  as  agreed  upon  is  adjusted  by  the  re- 
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ward  to  be  received  by  the  carrier  under  his  contract,  and  the 
contract  of  shipment  is  fairly  entered  into,  and  no  deceit  is 
practiced  upon  the  shipper,  the  contract  is  reasonable  as  to  the 
measure  of  liability,  and  should  be  upheld.  Inasmuch  as  the 
measure  of  appellant's  liability,  in  the  stipulations  contained  in 
the  Memphis  contract,  is  stated  to  be  based  on  reduced  rates  of 
freight  paid  for  the  transportation  of  the  stock,  it  must  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  the  rate 
of  freight  was  graduated  by  the  valuation  agreed  upon  as  the 
limit  of  the  carrier's  liability,  and  was  reduced  under  the  regular 
rates,  in  consequence  and  consideration  of  the  terms  or  stipula^ 
tions  of  the  contract.     Railway  Co.  v.  Lesser,  46  Ark.  236. 

As  to  the  burden  of  proof,  the  circuit  court  instructed  the 
jury,  at  the  instance  of  appellees,  as  follows:  "The  jury  are  in- 
structed, as  matter  of  law,  that,  whenever  a  common 
of  proof.*'***  carrier  seeks  to  avoid  a  liability  for  losses  on  account 
of  contract  limiting  its  liability,  the  burden  of  proofs 
as  a  general  rule,  is  upon  it,  not  only  to  show  that  a  limited  con- 
tract has  been  made,  but  also  that  the  loss  in  question  arose 
from  a  cause  excepted  in  the  contract ;  and  this  fact  must  be  es- 
tablished with  reasonable  certainty,  and  not  rest  upon  conjecture 
or  possibility.     So,  in  this  case,  if  defendant  seeks  to  avoid  its 
liability  for  the  death  of  the  jack  sued  for,  under  a  clause  of 
their  contract  of  shipment  exempting  the  company  from  such 
liability  for  injury  to  said  jack  caused  by  the  animals  shipped  in 
the  car  with  him,  or  dn  the  ground  that  the  death  of  said  jack 
was  caused  by  the  inherent   vices  and  propensities  of   such 
animals,  the  burden  of  proof  is  upon  the  defendant  to  show 
that  the  death  of  said  jack  was  caused  by  other  animals  in  the 
car,  or  their  inherent  viciousness."     And,  at  the  instance  of  the 
appellant,  as  follows :  "  If  the  jury  find  from  the  evidence  that 
plaintiffs*  stock  was  received  and  transported  under  a  written 
contract  or  bill  of  lading,  wherein  it  was  stipulated  or  agreed 
that  the  owners  or  their  agents  should  ride  upon  the  freight 
trains  in  which  said  stock  was  being  transported,  and  that  they 
should  load,  transport,  feed,  and  care  for  said  stock  while  on  the 
cars,  or  at  feeding,  transfer,  or  other  points ;  and  if  they  further 
find  that  plaintiff,  J.  S.  Gooch,  one  of  the  owners  of  said  stock, 
did  accompany  the  said  stock,  and  was  upon  the  same  train 
upon  which  the  stock  was  at  the  time  said  animal  died,  and  that 
said  contract  exempted  the  carriers  from  all  liability  from  injury 
to  said  stock,— then  you  are  instructed  that,  by  virtue  of  said 
exemption  in  said  contract  contained,  the  burden  of  proof  is 
upon  plaintiffs  to  show  that  said  animal  was  killed  by  or  through 
the  negligence  or  fault  of  this  defendant ;  and  if  you  find  that 
no  evidence  of  negligence  has  been  offered  showing,  or  tending 
to  show,  that  defendant  was  at  fault,  then  you  must  find  for  the 
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defendant."  These  instructions  are  inconsistent  with  each 
other;  and  the  one  given  at  the  instance  of  the  appellees 
is  misleading,  and  not  applicable  to  the  facts  in  this  case. 
In  Railway  Co.  v.  Lesser,  supra,  it  is  said  :  "  Whenever  a 
common  carrier  seeks  to  avoid  a  liability  for  losses  on  ac- 
count of  a  contract  limiting  his  liability,  the  burden  of 
proof,  as  a  general  rule,  is  upon  him,  and  only  to  show  that  a 
limited  contract  has  been  made,  but  also  that  the  loss  in  ques- 
tion arose  from  a  cause  excepted  in  the  contract."  But  this 
court  has  never  applied  this  rule  to  any  case  except  those  in 
which  the  loss  was  caused  by  fire  or  like  causes,  against  which 
the  carrier  was  an  insurer  at  common  law.  It  did  not,  in  Rail- 
way Co.  V,  Lesser,  undertake  to  say  to  what  class  of  cases  it  is 
applicable.  Does  it  govern  in  this  case?  At  common  law  a 
carrier  is  held  to  the  strictest  accountability.  The  reason  is, 
when  goods  are  placed  in  his  care  for  transportation,  the  shipper 
is  dependent  on  him  for  their  safe-keeping  and  delivery.  He 
seldom  goes  or  sends  any  one  to  protect  his  interest.  His 
necessities  often  compel  him  to  rely  solely  on  the  carrier.  If 
the  goods  are  lost  through  the  grossest  negligence  of  the  carrier 
or  his  servants,  or  stolen  by  them,  or  others  in  collusion  with 
them,  he  is  unable  to  prove  it  by  any  one  except  the  carrier's 
servants.  Under  these  circumstances,  the  ability  of  the  owner  to 
sustain  an  action  against  the  carrier  for  damages  is  necessarily 
uncertain,  and  sometimes  impossible.  To  give  due  security  to 
the  owner,  and  to  insure  the  utmost  good  faith  and  diligence  in 
the  carriage  and  delivery  of  freight,  the  common  law  imposes 
upon  the  carrier  the  responsibility  of  an  insurer  against  all  losses 
except  those  occasioned  by  the  act  of  God  or  the  public  enemy  • 
and,  in  case  of  damage  or  loss,  requires  him  to  show  the  cause. 
To  exonerate  himself  from  liability  the  burden  of  proof  is  upon 
him  to  show  that  the  loss  or  damage  was  caused  by  the  act  of 
God  or  the  public  enemy.  This  rule  of  evidence  is  the  neces- 
sary result  of  the  common-law  liability,  and  the  circumstance 
that  the  cause  of  the  loss  is  presumed  to  be  peculiarly  within 
the  knowledge  of  the  common  carrier.  But  in  this  case  there 
was  a  restriction  upon  the  common-law  liability  of  the  carrier. 
Appellees  agreed  to  load  the  cars  with  the  stock,  and  unload, 
feed,  water,  and  attend  to  them,  at  their  own  expense  and  risk, 
while  in  the  stock-yards  of  the  carriers  awaiting  shipment,  and 
on  the  cars,  or  at  feeding  or  transfer  points,  or  when  the  same 
might  be  taken  off  the  cars' for  any  purpose,  and  to  see  that  the 
cars  were  securely  fastened ;  and  for  that  purpose  one  of-  them 
was  allowed  to  ride,  and  did  ride,  on  the  train  with  the  stock 
from  Hoxie  to  Texarkana,  free  of  additional  charge.  Under 
the  contract,  they  took  charge  of  the  stock  during  transporta- 
tion, and  relieved  appellant  of  any  responsibility  for  the  dis- 
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charge  of  these  duties  of  a  common  carrier  which  they  under- 
took to  perform,  and  confined  its  duties,  by  the  Memphis  con* 
tract,  to  the  .furnishing  suitable  cars,  and  hauling  them  to  the 
place  of  destination.  Having  the  care  of  the  stock,  the  liabilities 
of  a  common  carrier  which  make  it  his  duty  to  account  for  the 
loss  of  freight  did  not  devolve  on  appellant.  Being  in  charge, 
they  were  presumed  to  know  the  cause  of  the  loss  of  the  jack  found 
dead,  if  either  party  to  the  contract  does ;  and  the  burden  of 
proof  is  upon  them  to  show  that  the  default  or  negligence  of  ap- 
pellant was  the  cause  before  they  can  be  entitled  to  recover. 
Railroad  Co.  v.  Hedger,  9  Bush,  645,  651  ;  Clark  v.  Railway 
Co.,  64  Mo.  441,  448;  Harvey  v.  Rose,  26  Ark.  3  ;  Railway  Co. 
V.  Reynolds,  8  Kan.  623 j  641. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Carriert  Limiting  Liability  by  Contract. — See,  ante,  Bloclc  v.  Merchants'' 
Despatch  Transportation  Co.,  579,  note,  601. 

Same — Connecting  Lines — Agreements  Between. — See»  anie.  Palmer  z^r 
Chicago,  Burlington  &  Quincy  R.  Co.,  629,  note,  635. 

LimHatlon  of  Liability  to  Certain  Amount. — See,  ante,  Block  v.  Merchants" 
Despatch  Transportation  Co.,  579,  and  note,  601. 

When  Contract  Limiting  Liability  Insures  to  Benefit  a  Connecting  Line. — 
Burroughs  v.  Grand  Trunk  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  467,  note 
474- 


Biers  et  al. 

^• 

Wabash,  St.  Louis  and  Pacific  R,  Co.    (Chicago,  Burling- 
ton &  Quincy  R.  Co.,  Intervenor.) 

{United  States  Circuit  Court,  N,  D.  Illinois,  March  14,  1888.) 

■ 

Common  Carriers— Connecting  Lines — Boycotts^ — A  railroad  doing  busi- 
ness as  a  common  carrier  has  no  right  to  refuse  to  deliver  to,  or  receive 
from,  a  connecting  railroad,  cars  of  such  connecting  line,  either  loaded  or 
empty,  or  freight  of  any  kind  which  is  ordinarily  transported  between 
railroad  companies  according  to  the  proper  and  usual  course  of  business ; 
and  it  is  no  excuse  for  the  action  of  a  railroad  company  in  so  refusing 
cars  or  freight  properly  offered  that  the  receiving  of  them  might  or  prob- 
ably would  involve  the  company  in  a  strike  and  boycott  of  employees, 
which  exists  on  and  against  the  road  from  which  it  so  refuses  to  receive 
the  cars  or  freight. 

Same — Receiver — Duty  to  Receivei — The  receiver  of  a  railroad  company 
who  controls  its  operation  is  no  less  a  common  carrier  because  the  prop- 
erty of  the  road  is  in  the  custody  of  the  court ;  and  as  such  carrier  he  is 
obliged  to  receive  and  transport  cars  and  freight,  and  to  furnish  accommo* 
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dations  to  connecting  lines,  to  the  same  extent  and  in  the  same  manner 
as  are  the  proper  officers  of  other  railroad  companies. 

In  Equity. — In  re  petition  of  the  Chicago,  Burlington  & 
Quincy  R.  Co.  for  a  peremptory  order  to  the  receiver  of  the 
Wabash,  St.  Louis  &  Pacific  R.  Co.,  to  compel  him  to  receive 
through  freight  cars  from  the  petitioner  and  transport  them. 

Writ  Dexter  and  Henry  Crawford  for  intervenor. 

Ishaniy  Lincoln  &  Beale,  and  George  W.  Smith  for  receiver. 

Gresham,  J. — The  Chicago,  Burlington  &  Quincy  R.  Co., 
with  leave  of  the  court,  filed  its  petition  in  this  suit,  charging 
that  until  a  recent  date  the  receiver  of  the  Wabash 
property  freely  interchanged  cars  with  the  petitioner,  ^tJ^*****' 
and  all  other  companies  having  lines  of  road  entering 
the  city  of  Chicago ;  that  on  the  6th  of  March  the  petitioner 
tendered  to  the  receiver's  usual  agent,  at  the  usual  place  of  de- 
livery at  Chicago,  eight  cars  loaded  with  grain,  the  same  being 
destined  for  delivery  at  points  on,  or  to  be  shipped  over  the 
lines  in  the  receiver's  custody ;  that  some  of  these  cars  belonged 
to  the  petitioner,  so/ne  to  other  companies,  and  one  to  the  re- 
ceiver, and  all  were  loaded  for  continuous  passage,  either  at 
points  in  Illinois,  and  destined  to  points  outside  of  that  State, 
or  loaded  at  points  outside  of  the  State  of  Illinois,  and  destined 
for  continuous  passage  to  points  within  the  State,  the  proper 
expense  bills  being  tendered  to  the  receiver's  agent,  who,  acting 
under  express  orders  of  the  receiver,  refused  to  receive,  trans- 
port, or  deliver  such  cars,  or  any  others ;  that  this  action  of  the 
receiver's  agent  was  in  obedience  to  instructions  from  the  re- 
ceiver directing  his  agents  and  employees  to  receive  no  loaded 
cars  from,  and  to  deliver  no  loaded  cars  to,  the  petitioner,  and 
to  cease  all  traffic  relations  with  it ;  and  that  the  receiver's  agents 
at  other  points  of  junction  of  the  railways  under  his  charge  and 
those  of  petitioner,  when  applied  to,  informed  the  agents  of  the 
petitioner  that  they  were  under  specific  order  to  neither  deliver 
to  nor  receive  from  the  petitioner  cars  loaded  with  freight.  The 
petition  further  charges  that  the  receiver's  agents  and  employees 
gave  as  the  sole  reason  for  refusing  to  so  interchange  freight 
that  the  receiver's  switching  and  other  engineers  had  notified 
him  that  they  would  handle  no  freight  cars  coming  from  or  go- 
ing to  the  lines  of  the  petitioner ;  that  such  engineers  belonged 
to  the  Brotherhood  of  Locomotive  Engineers,  whose  grand 
chief  engineer,  or  Committee  of  Grievance,  had  notified  all  en- 
gineers belonging  to  such  Brotherhood  to  refuse  to  handle  cars 
coming  from  or  going  to  the  petitioner,  and  that  in  compliance 
with  this  action  of  such  engineers  the  receiver  had  issued  the 
instructions  already  named ;  that  the  Brotherhood  of  Locomo- 
tive Engineers  have  secretly  resolved  that  a  boycott  shall  be  put 
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into  effective  force  against  the  petitioner  over  all  its  system,  and 
all  intercourse  or  exchange  of  cars  between  it  and  other  con- 
necting railroads,  including  the  lines  in  the  custody  of  this  court ; 
that  P.  M.  Arthur,  as  the  chief  executive  officer  of  the  Brother- 
hood, has  been  in  Chicago  for  lo  days,  giving  aid  and  directions 
to  the  members  of  the  Brotherhood ;  and  for  the  purpose  of  in- 
juring the  petitioner's  business,  and  rendering  it  impossible  for 
it  to  discharge  its  duties  as  a  carrier,  he  has  issued  instructions 
to  the  members  of  the  Brotherhood  employed  by  the  receiver 
not  to  allow  their  engines  to  be  used  in  hauling  cars  going  to  or 
coming  from  the  petitioner  s  line  of  railroad  ;  and  that  the  ac- 
tion of  the  receiver  and  his  subordinates,  in  refusing  to  exchange 
loaded  freight  cars  with  the  petitioner,  was  the  result  of  moral 
duress  thus  created  by  the  Brotherhood,  including  the  engineers 
in  the  receiver's  service.  The  prayer  of  the  petition  is  that  a 
peremtory  order  be  issued  directing  and  requiring  the  receiver 
and  his  subordinates  to  interchange  business  with  the  petitioner 
according  to  usage ;  and  to  abstain  from  the  declared  policy  of 
non-intercourse  with  the  petitioner ;  also  that  the  Brotherhood 
of  Locomotive  Engineers,  its  officers,  agents,  and  committees, 
be  enjoined  from  issuing  any  orders  or  instructions  to  any  of  the 
engineers  in  the  service  of  the  receiver  as  to  what  cars  they  shall 
haul  over  the  Wabash  tracks,  and  that  such  association  and  its 
officers,  and  especially  P.  M.  Arthur,  be  required  to  show  cause 
why  they  should  not  be  punished  for  contempt  in  interfering 
with  the  property  in  the  custody  of  the  court. 

The  receiver's  answer  admits  the  existence  of  the  usage  of  in- 
terchanging loaded  cars  between  himself  and  the  petitioner,  but 

avers  that  such  interchange  has  been  small ;  the  re- 
SMMrer'saB.    ^.^jy^j-'g   receipts   therefrom    during    the   month   of 

January  being  less  than  $500.  The  answer  avers 
that  the  petitioner  owns  and  operates  a  system  of  railways  oc- 
cupying much  of  the  territory  tributary  to  the  lines  of  the 
Wabash  Company,  and  that  the  two  systems  are  directly  com- 
petitive at  many  important  points.  The  answer  admits  that  the 
receiver's  agents  declined  to  receive  and  haul  the  eight  cars 
tendered  as  stated  in  the  petition  ;  but  avers  that  at  the  time 
of  such  tender  and  refusal  the  receiver  had  issued  no  orders, 
and  given  no  instructions  whatever  to  his  agents  or  employees, 
with  respect  to  the  interchange  of  business  with  the  petitioner ; 
but  admits  that  on  the  day  following  such  tender  and  refusal 
the  receiver  issued  instructions  to  his  agents  to  receive  no  cars 
of  the  petitioner  for  the  present,  but  to  transfer  from  the  cars  of 
the  petitioner  all  freight  tendered  to  the  Wabash,  and  to  take 
no  freight  originating  on  the  petitioner's  system,  except  as  local 
freight.  These  instructions  were  issued,  the  answer  avers,  be- 
cause there  was  danger  that  a  continuance  of  interchange  of 
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business  would  cause  the  Wabash  engineers  to  leave  the  re- 
ceiver's employment,  and  thus  inflict  great  injury  upon  the 
property  in  his  custody ;  that  the  instructions  were  only  for  a 
temporary  suspension  of  interchange  of  cars  between  the  re- 
ceiver and  the  petitioner,  and  that  the  receiver  never  announced 
any  absolute  and  permanent  policy  of  non-intercourse ;  that  on 
the  lOth  of  March  (two  days  after  the  petition  was  filed)  the 
receiver  promulgated  to  the  officers  and  employees  in  his  charge 
the  following  order : 

"  All  orders  and  directions  heretofore  given  by  me,  or  by  any 
officer  or  agent  of  this  road,  which  have  been  understood  as 
limiting  the  interchange  of  cars  or  traffic  with  the  Chicago,  Bur- 
lington &  Quincy  R.,  or  any  of  the  roads  in  that  system,  are 
hereby  rescinded;  The  business  of  receiving  and  exchanging 
cars  and  traffic  by  this  road  with  the  C.  B.  &  Q.  R.  Co.,  and 
all  of  the  roads  of  that  system,  will  go  on  upon  the  same  terms 
and  conditions  as  those  upon  which  similar  business  is  done  by 
this  road  with  other  connecting  railroads.** 

It  is  averred  in  the  answer,  and  by  the  receiver  and  his  coun- 
sel in  open  court,  that  this  order  will  be  enforced  in  the  future. 
It  is  further  averred  that  the  receiver  consulted  no  one  except 
his  subordinates  as  to  the  propriety  of  issuing  and  enforcing  the 
rescinded  instructions ;  and  that  he  has  had  no  communication 
•or  conversation  with  P.  M.Arthur,  or  anyone  representing  him, 
respecting  the  operation  of  the  Wabash  R. ;  and  it  is  denied 
that  the  receiver  has  acted  under  moral  duress  exercised  by 
P.  M.  Arthur,  or  anybody  representing  or  connected  with 
Tiim,  or  that  Arthur  has  ever  in  any  manner  obstructed  the 
management  or  operation  of  the  property  in  custody  of  the 
court.  The  answer  concludes  with  the  statement  that  the  re- 
ceiver believes  this  proceeding  was  originated,  not  so  much  from 
a  desire  to  procure  a  resumption  of  the  unimportant  traffic  of 
the  petitioner  with  the  respondent,  as  in  the  hope  that  the  filing 
of  the  petition,  and  action  thereon,  would  render  the  receiver 
incapable  of  managing  the  Wabash  property,  and  that  a  large 
amount  of  the  business  now  done  by  it  would  go  to  the  peti- 
tioner as  a  competitor. 

Although  the  property  of  the  Wabash  Co.  is  in  the  custody  of 
the  court,  it  is  operated  by  the  receiver  as  a  common     u^eiTer'i 
carrier.     His  rights  and  duties  are  those  of  a  carrier,     rights  and 
He  is  bound  to  afford  to  all  railroad  companies  whose     <*"^" "  » 
lines  connect  with  his  equal  facilities   for  the   ex- 
change of  traffic.     It  is  his  duty  to  receive  from  and  deliver  to 
other  connecting  roads  both  loaded  and  empty  cars.     He  cannot 
discriminate  against  one  road  by  maintaining  a  policy  of  non- 
intercourse  with  it.     More  need  not  be  said  on  this  question,  as 
the  receiver  has  wisely  rescinded  the  instructions  which  discrimi- 


660  BIERS  et  al.  v.  wabash,  st.  louis  and  pacific  b.  co^ 

nated  against  the  petitioner,  and  declares  he  has  no  purpose  or 
desire  to  deny  to  the  petitioner  any  of  its  legal  rights.  Although 
the  petitioner  has  accomplished  its  chief  purpose  in  invoking  the 
aid  of  the  court,  it  is  urged  by  its  counsel  that  persons  belongings 
to  the  Brotherhood  of  Locomotive  Engineers,  and  especially  P. 
M.  Arthur,  who  is  the  chief  officer  of  that  organization,  have  in- 
terfered with  the  receiver  and  his  subordinates  in  the  manage- 
ment of  the  Wabash  property,  and  that  they  should  be  punished 
for  their  illegal  and  contumacious  conduct.  The  receiver  and 
his  counsel  make  no  such  complaint.  On  the  contrary,  the  re- 
ceiver declares  that  there  has  been  no  such  interference  with 
him.  While  the  affidavits  submitted  in  support  of  the  petition 
show  that  Mr.  Arthur  sent  a  telegraphic  message  to  the  en- 
gineers of  the  Union  Pacific  R.  Co.  at  Omaha,  directing  them 
to  haul  no  cars  of  the  petitioner,  it  does  not  fairly  appear  from 
the  evidence  that  the  engineers  in  the  service  of  the  receiver 
received  such  orders  by  telegraph  or  otherwise.  For  the  present 
it  is  sufficient  to  say  that  the  court  will  protect  the  property  of 
the  Wabash  Co",  in  its  custody.  The  employees  of  the  receiver 
cannot  be  obliged  to  remain  in  his  service  against  their  will,  but 
neither  they  nor  others  will  be  permitted  to  interfere  with  or 
disturb  the  receiver  or  his  subordinates  in  the  possession  and 
operation  of  the  property  in  his  custody.  Lawless  interference 
with  the  receiver  and  his  employees  in  the  discharge  of  their  duty 
will  not  be  tolerated.  It  is  proper  to  state,  however,  in  justice 
to  the  Wabash  engineers,  that  they  do  hot  desire  to  maintain  an 
attitude  of  defiance  to  the  law,  and  that  they  are  now  willing  ta 
aid  the  receiver  in  the  lawful  and  successful  administration  of 
his  trust.  The  receiver's  answer  renders  it  unnecessary  for  the 
court  to  do  more  than  direct  that  the  petition  remain  on  file  for 
future  action  should  there  be  occasion  for  it. 

Connecting  Lines — Duty  to  Receive. — In  Chicago,  6urlinG;ton  &  Quincy 
R.  Co.  V.  Burlington,  Cedar  Rapids  &  Northern  K.  Co.  et  a7.,  34  Fed.  Rep. 
481,  it  was  held  that  the  dut)^  imposed  upon  railroad  companies  by  the 
Interstate  Commerce  Act,  of  receiving  from  connecting  roads  freight  and 
passengers,  is  one  which  the  Federal  courts  will  enforce  by  mandatory  in- 
junction where  the  injury  resulting  from  its  non -performance  is  con- 
tinuing;  and  it  was  further  held,  following  the  case  of  the  Wabash  R.,. 
that  a  strike  of  locomotive  engineers  and  firemen  upon  the  petitioner's 
road,  causing  a  boycott  against  it  by  the  engineers  and  firemen  of  all  other 
lines,  defendant's  included,  and  endangering  a  strike  on  defendant's  line  if 
it  receives  cars  from  plaintiff,  is  no  excuse  for  refusal  to  receive  them.  The 
court  say  that  the  railway  service  is  a  ^uasi  public  business.  "  The  build- 
ing* equipping,  and  management  of  a  railway  is  not  strictly  a  private  en- 
lerprise.  It  would  not  be  authorized  by  the  government  solely  for  private- 
profit.  That  could  not  be  done  within  the  law  of  eminent  domain.  The 
railway  company,  and  all  who  are  engaged  in  the  building,  equipping,  re- 
pairing^, and  keeping  open  a  railroad  as  a  public  highway,  are  performing 
one  of  the  great  duties  of  the  government.    The  government  for  the  time 
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being  commits  to  them  for  the  benefit  of  the  whole  people  a  business— a. 
public  duty — in  the  performance  of  which  the  people  have  an  interest 
which  is  simply  incalculable.  It  is  clearly  the  duty  of  the  government  in 
all  its  departments,  within  their  respective  spheres,  to  enk)rce,  upon  all 
persons  engaged  in  a  business  which  thus  concerns  the  public  welfare,  the 
strict  performance  of  their  duty  to  the  public.  The  stoppage  of  the  run- 
ning of  a  system  of  railways  for  weeks  and  months  at  a  time  must  in- 
evitably innict  enormous  mjury  upon  the  great  public,  for  whose  con-^ 
venience  and  use  railways  are  authorized.  By  the  non-operation  of  a  rail- 
road travel  may  be  suspended  ;  the  merchant  and  manufacturer  ruined  for 
want  of  transportation ;  property  of  incalculable  value  laid  up  to  perish 
by  the  way ;  whole  communities  deprived  of  their  supplies  of  fuel  and  the 
other  necessaries  of  life, — in  a  word,  mischiefs  and  sufferings  may  be  in- 
flicted upon  the  people  which  no  words  are  adequate  to  express.  Who- 
may  arbitrarily,  in  consideration  of  their  own  private  wrong^s  or  interests, 
inflict  such  enormous  evils  upon  the  very  public  by  whose  license  and  for 
w^hose  benefit  railways  have  been  authorized  ana  established  ?  Certain 
classes  of  men,  for  their  own  profit,  engage  in  a  quasi  public  service. 
They  conceive  themselves  to  be  wronged,  and  they  proceed  to  redress 
their  own  private  wrongs  by  inflicting  incalculable  injuries  and  sufferings 
upon  whole  communities  of  people.  This  they  claim  a  right  to  do,  not 
only  by  quitting  the  service  in  which  they  are  employed,  but  by  giving  to- 
their  leaders  the  power  to  order  off  all  other  men  in  the  same  line  of  em- 
ployment from  the  similar  service  in  which  they  are  engaged.  They  thus, 
claim  the  power,  by  the  arbitrary  and  uncontrollable  will  of  a  few  leaders, 
to  suspend  the  operation  of  a  whole  system  of  railways  covering  vast  re- 
gions of  country !  In  their  view,  apparently,  no  one  is  concerned  in  such  a 
transaction  but  themselves  and  the  railway  company  1  The  great  public — 
the  millions  and  tens  of  millions  of  people  who  may  be  injuriously  affected 
by  such  irresponsible  proceedings — ^are  left  out  of  view  and  wholly  ignored 
To  redress  the  small  wrongs  of  a  few  they  inflict  irreparable  injuries  upon 
the  many. 

"It  would  seem  that  the  government  ought  in  some  way  to  protect  the 
public  against  the  evils  growing  out  of  such  a  suspension  of  railroad  trans- 
portation. But  the  remedy  for  the  intolerable  injuries  which  threaten  the 
public,  as  well  as  the  complainant,  in  that  direction,  must  rest  mainly  with 
the  legislative  department.  The  power  of  the  courts  is  extremely  limited* 
The  action  at  law  for  damages  i$  clearly  no  remedy  at  all,  and  the  power 
of  a  court  of  equity  is  mainly  preventive.  The  power  of  a  court  of  chan- 
cery to  enforce  the  performance  of  positive  duties  is  circumscribed  within 
very  narrow  limits.  Thus,  it  cannot  prevent  the  employees  of  a  railway 
company  from  abandoning  its  service.  However  grievous  may  be  the  in- 
jury inflicted  upon  the  railway  company  and  the  public  by  the  sudden  sus- 
pension of  railway  service  over  an  entire  system  of  railways,  I  see  na 
remedy  for  it  in  the  restraining  power  of  equity.  The  court  cannot  pre- 
vent the  railway  employees  from  leaving  their  places,  and  it  cannot  compel 
them  to  return  to  work.  But  here  a  line  must  be  drawn  which  the  em- 
ployees may  not  j)ass.  If,  having  left  the  service  of  the  company,  the 
men  attempt  in  any  way  by  threats,  or  force,  or  violence,  or  intimidation, 
or  unlawful  combinations,  to  interfere  with  the  free  will  of  other  men  who^ 
may  be  inclined  to  take  their  places,  or  with  the  property  of  the  company, 
or  with  those  who  are  in  the  management  of  its  affairs,  for  the  purpose  of 
preventing  the  company  from  doing  its  duty  to  the  public  as  common 
carriers,  the  court  may  undoubtedly  interpose  its  power  of  granting  in- 
junctions to  prevent  intolerable  mischief.  Such  injuries  would  be  clearly 
irreparable.  There  would  be  no  adequate  remedy  at  law.  Actions  at  law 
would,  in  such  cases,  be  simply  futile ;  and  even  if  effectual  in  particular 
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cases,  they  would  be  so  multitudinous  that  the  remedy  would  be  as  bad  as 
the  injuries  to  be  remedied.  The  employees  may  quit  the  service  of  the 
company,  and  give  place  to  other  men.  But  it  is  a  service  that  must  be 
performed,  and  it  must  not  be  obstructed ;  and  so  long  as  the  employees 
remain  in  the  service,  they  are.  like  other  men.  bound  by  their  contracts. 
They  have  assumed  by  contract  to  assist  in  the  performance  of  a  q%uisi 
public  service, — a  service  the  non-performance  of  which  may  be  ruinous  to 
the  public, — ^and  it  is  a  serious  question  whether  they  may  not  be  com- 
pelled while  remaining  in  the  quasi  public  service  of  operating  a  railway 
to  perform  their  duty.  But,  since  the  company  has  the  power  of  dis- 
charge, equity  would  not  interfere  by  injunction,  except  in  a  clear  case  of 
special  necessity.  I  wish  to  be  understood  as  giving  at  present  no  opinion 
upon  this  point. 

"  In  the  next  place,  what  disposition  shall  be  made  of  the  complainant's 
application  for  a  mandatory  injunction  against  the  defendant  company 
and  its  managing  officers,  compelling  them  to  perform  their  duty  as  re- 
quired by  the  law  of  both  congress  and  the  State  of  Iowa?  These  de- 
^ndants  have  appeared  by  counsel  and  admitted  the  truth  of  the  allega- 
tions of  the  bill,  and  they  do  not  deny  that  they  are  required  by  law  to  re- 
ceive and  move  the  complainant's  cars.  They  admit  that  they  have  re- 
fused to  perform  thfs  duty,  and  they  give  as  a  reason  for  their  refusal  that, 
if  they  receive  and  haul  the  complainant's  cars  their  firemen  and  loco- 
motive engineers  will  abandon  their  service  and  leave  the  company  with- 
out the  means  of  operating  their  lines.  There  can,  of  course,  be  no  doubt 
about  the  law  of  both  the  general  and  State  governments  requiring  the 
defendant  corporation  to  receive  and  move  the  complainant's  cars,  whether 
empty  or  loaded.  The  law  of  Iowa  provides  that  it  shall  be  the  duty  of 
any  railway  corporation  to  receive  and  transport  the  empty  or  loaded  cars 
furnished  by  any  connecting  road  to  be  delivered  at  any  station  or  sta- 
tions on  the  line  of  its  road  to  be  loaded  or  discharged,  or  re-loaded  and 
returned  to  the  road  so  connecting,     i  McClain's  Ann.  St.,  p.  367,  §  10. 

"The  United  States  interstate  commerce  act  (Act  Cong.,  Feb.  4,  1888; 
St.  at  Large,  1 885-87,  p.  379)  provides  that  every  common  carrier  shall, 
according  to  their  respective  powers,  afford  all  reasonable,  proper,  and 
equal  facilities  for  the  mterchange  of  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  delivery  of  property  and  passen^rs 
to  and  from  their  several  lines,  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  between  such  connecting  lines, 
but  shall  not  be  construed  as  requiring  any  common  carrier  to  give  the 
use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business. 

"  Now,  the  question  is,  what  shall  be  obeyed, — the  law  of  the  land,  or 
the  order  of  the  chiefs  of  the  locomotive  enp^ineers?  Shall  a  railway 
company  refuse  obedience  to  the  express  provisions  of  the  statutory  law 
because  some  of  its  employees  threaten  to  quit  its  service,  and  thus  stop 
the  running  of  its  trains?  Shall  the  court  presume  that  they  will  carry- 
out  such  threats,  and  deny  relief  to  the  complainant  upon  that  presump- 
tion ?  No  temporary  inconveniences  to  the  defendant  company,  or  the 
public  whom  it  serves  are,  in  my  judgment,  for  one  moment  to  be  com- 
pared with  the  fatal  consequences  which  must  ensue  from  a  precedent  by 
which  it  would  be  established  that  a  railway  company  may,  in  violation  of 
the  law  of  the  land,  refuse  to  receive  and  haul  the  cars  of  a  connecting 
line  at  the  command  of  any  irresponsible  persons,  or  from  its  own  belief 
and  apprehension  that  its  employees  will  leave  its  service  and  stop  the 
operation  of  its  lines.  Such  an  excuse  as  this  is  wholly  inadmissible,  and 
it  must  be  set  aside.  If,  in  this  case,  the  refusal  of  the  defendant  corpo- 
ration to  move  the  cars  of  the  complainant  be  sustained,  it  will  follow 
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that,  whenever  in  the  future  the  locomotive  engineers  and  firemen  shall 
enter  upon  a  struggle  with  any  one  road,  all  other  corporations  having 
connecting  lines  will,  in  violation  of  law,  be  warned  not  to  interchange 
cars  with  the  offending  road,  and  compelled  to  obey  the  behests  of  their 
employees.  Thus  may  the  transportation  of  vast  regions  of  country 
covered  by  connecting  lines  be  controlled  and  paralyzed  at  the  arbitrary 
will  and  pleasure  of  the  Brotherhood  of  Locomotive  Engineers.  Indeea, 
it  seems  to-day  to  be  by  the  g^ce  of  the  leaders  of  this  association  that 
the  various  corporations  owning  the  vast  network  of  railways  west  of 
Chicago  are  permitted  to  operate  their  lines.  The  people  of  this  vast  re- 
gion may  at  any  moment  be  deprived,  by  the  arbitrary  tiat  of  the  associa- 
tion in  question,  of  all  railroad  facilities.  Is  this  a  power  fit  to  be  assumed 
and  wielded  by  any  set  of  irresponsible  men  under  the  sun  ? 

"There  is  another  matter  worthy  of  consideration  by  the  defendant 
company.  If  it  refuses  to  receive  and  move  cars  laden  with  goods  or 
merchandise,  will  the  company  not  be  liable  for  any  damages  which  may 
accrue  to  the  owners  and  consigneds  of  such  shipments  ?  Is  it  not  the 
right  of  the  citizen  and  owner  of  goods  shipped  to  have  their  property  re- 
ceived and  transported  by  the  defendant  as  a  common  carrier,  and  does 
not  this  right  belong  to  the  shipper  by  both  the  common  and  statute  law  ? 
Suppose  the  goods,  being  perisnable,  should  go  to  destruction  by  the  way ; 
suppose  they  be  ordered  for  a  special  purpose,  and  fail  to  reach  the  con- 
signee in  time ;  suppose,  by  reason  of  the  delay  caused  by  the  act  of  the 
defendant,  there  should  be  a  heavy  decline  in  the  market,  would  not  the 
defendant  company  be  liable  to  the  owner  and  consignee  in  damages  ? 

**  The  injury  complained  of  is  clearly  irreparable,  except  by  the  remedy 
now  prayed  for  by  the  complainant.  It  is  a  continuing  injury.  It  may 
occur  every  day,  and  many  times  a  day.  This  complainant  is  a  common 
carrier,  ana  cannot  refuse  to  receive  and  carry  p;oods  destined  to  persons 
living  or  doing  business  upon  the  defendant's  hne.  Yet  the  complainant 
must  either  refuse  to  receive  such  goods,  and  abandon  all  its  business  con- 
nected with  the  defendant's  line,  or  receive  them  and  allow  them  to  ac- 
cumulate upon  its  own  tracks,  or  in  warehouses  at  the  place  of  connection 
between  the  two  roads." 

Same — Mobtf  Riots  and  Strikes. — See,  ante,  Haas  v,  Kansas  City,  Fort 
Scott  &  Gulf  R.  Co.,  572,  and  note,  S7S- 
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MCCORQUODALE  et  al 

(Texas  Supreme  Courts  June  5,  1888.) 

Carriers— Contract  of  Carriage — Breach — Act  of  Qod. — A  railroad  com- 
pany which  has  agreed  to  receive  and  transport  cattle  upon  a  certain  ^ay 
cannot  plead  an  act  of  God  which  takes  place  after  such  day  as  a  defence 
to  an  actiomibr  damages  for  a  breach  of  the  contract. 

Same — Excuse — Lack  of  Cart. — A  railroad  company  cannot  excuse  a 
breach  of  a  contract  to  receive  and  transport  cattle  upon  a  certain  day  by 
the  fact  that  it  was  so  crowded  with  business  upon  that  day  and  during 
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the  time  of  the  subsequent  delay  that  it  had  no  empty  cars  in  which  to  re- 
ceive the  cattle. 

Same — Evidences — Where  a  railroad  company  pleads  as  a  defence  to  a 
breach  of  an  agreement  to  receive  and  transport  cattle  upon  a  certain  day, 
that  it  was  crowded  with  business  and  had  no  empty  cars  at  its  disposal, 
it  is  competent  for  plaintiff  to  show  that  empty  cars  not  in  use  were  stand- 
ing at  the  point  of  shipment  during  the  time  of  delay. 

Same — Damages— Cost  of  Keeping — Depreciation  in  IMarlceti — Where 
plaintiff  seeks  damages  against  defendant  railroad  companv  for  breach 
of  a  contract  to  receive  and  transport  cattle  upon  a  specifiea  day,  caused 
by  cost  of  keeping  the  cattle  for  the  additional  period,  and  by  depreciation 
in  the  market  price,  it  is  incompetent  for  defendant  to  show  that  the 
depreciation  in  price  was  caused  by  failure  of  the  cattle  to  conform  to  the 
standard,  and  not  by  the  delay  in  shipment. 

Appeal  by  defendant  from  a  judgment  in  favor  of  the  plaintifiF, 
in  an  action  to  recover  damages  caused  by  defendant's  failure  to 
fulfill  a  contract  to  furnish  transportation  for  592  head  of  cattle 
over  defendant's  railroad  from  Temple  to  Fort  Worth,  on  May 
19,  1884. 
Heffly  &  Wallace  for  appellant 
Ford  &  Ford  and  /.  W.  Dor  emus  for  appellees. 

Acker,  J. — Appellant  had  contracted  to  receive  and  ship  the 
cattle  on  the  19th,  and  failed  to  comply  with  its  contract.  As 
a  natural  person  would  be,  so  it  certainly  is  liable  for  any  dam- 

ages  resulting  to  appellees  by  reason  of  its  breach  of 
**  contract.    Railway  Co.  «;.  Nicholson,  61  Tex.  495.  On 

the  afternoon  of  the  i8th,  appellees  informed  appellant's  agent 
at  Temple  that  they  were  ready  to  deliver  the  cattle  next  morn- 
ing, according  to  contract,  and  the  agent  instructed  them  to 
have  the  cattle  at  the  pens  next  morning,  and  cars  would  be 
ready  to  ship  them.  When  the  cattle  were  tendered  next  morn- 
ing at  the  pens,  no  cars  were  furnished,  and  appellant  refused  to 
receive  them,  but  promised  that  cars  would  be  furnished  at  once, 
and  repeated  this  promise  up  to  the  afternoon  of  the  21st ;  thus 
inducing  appellees  to  hold  the  cattle  under  herd  near  the  pens 
until  that  time,  when  the  agent  of  appellant  informed  appellees 
that  there  was  a  washout  on  the  road  between  Temple  and  Fort 

Worth.  Under  this  state  of  facts,  it  is  contended  that 
BrMMshofeoB*  the  delay  in  shipping  the  cattle,  and  the  resulting 
trMt^piead-  damage,  are  attributable  to  the  act  of  God  in  an  un- 
ingftctofeod.  precedented  flood  that  broke  appellant's   road.     It 

appears  that  this  act  of  God  was  not  committed  until 
the  afternoon  of  the  21st,  two  days  after  the  breach  of  contract 
by  appellant,  and  it  also  appears  that  the  cattle  would  have  passed 
the  place  of  the  break  in  the  road  had  they  been  shipped  at  any 
time  after  they  were  tendered  and  ready  to  be  shipped,  up  to 
the  morning  of  the  21st.  We  do  not  think  that  appellant  can 
avoid  liability  for  damages  resulting  from  the  breach  of  contract. 
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because  of  an  act  of  God,  after  such  breach,  and  we  think  the 
court  did  not  err  in  so  holding. 

It  is  also  contended  that  the  court  erred  in  refusing  to  permit 
appellant  to  prove  that  the  cattle  claimed  to  have  been  damaged 
had  been  sold  by  appellees,  before  they  were  shipped, 
to  a  party  in  Fort  Worth,  and  that  the  reason  the  5T******"', . 
purchaser  did  not  take  them  when  they  arrived  in  n,",^  purty. 
Forth  Worth,  on  the  24th  of  May,  was  because  they 
were  not  the  grade  of  cattle  represented  by  appellees,  and  not 
because  they  had  been  damaged  by  the  delay  in  shipping.     Now, 
we  cannot  see  what  this  testimony  could  have  to  do  with  deter- 
mining the  issues  in  this  case.     If  there  was  a  contract,  and  a 
breach  of  that  contract  without  legal  excuse  for  such  breach, 
the  only  remaining  question  was  the  extent  of  damage  to  these 
particular  cattle.     The  question  whether  or  not  appellees  had 
-complied  with  their  contract  with  a  third  party,  that  the  cattle 
ivere  of  a  particular  grade,  could  shed  no  light  on  any  issue  in 
this  case,  and  we  think  the  court  did  not  err  in  the  ruling  here 
-complained  of. 

The  court  permitted  appellees  to  prove,  over  objection  of  ap- 
pellant, that  there  were  about  40  empty  stock  cars  in  appellant's 
yard  at  Temple  when  the  cattle  arrived  there,  and 
that  these  cars  remained  there  until  the  23d,  when  J^J^^*' 
the  cattle  were  shipped  in  a  part  of  these  same  cars ; 
and  this  is  assigned  as  error.  Appellant  attempted  to  explain 
its  failure  to  receive  and  ship  the  cattle,  up  to  the  time  of  the 
break  in  the  road,  upon  the  theory  that  it  was  greatly  crowded 
with  the  business  of  carrying  stock  at  that  time,  and  could  not 
get  the  necessary  cars  to  Temple.  But  this  would  be  no  legal 
excuse  for  the  breach  of  the  contract ;  and  we  presume  the  court 
admitted  the  evidence  in  rebuttal  of  such  evidence  as  had  been 
offered  in  support  of  appellant's  claim  of  inability  to  get  the 
■cars  to  Temple.  There  was  no  claim  for  exemplary  damages, 
and  none  seems  to  have  been  given,  and  we  do  not  think  the 
'evidence  could  have  prejudiced  the  rights  of  appellant. 

The  remaining  assignment  of  error  relates  to  the  sufficiency 
of  the  evidence.     Without  reviewing  the  evidence,  we  think  it 
sufficient  to  say  that  there  was  legal  evidence  to  sup- 
port   the  verdict,  and  the  verdict   certainly  is  not  ©leiit!"***" 
against  the  great  preponderance  of  the  evidence.     In 
such  case,  it  is  well  settled  that  this  court  will  not  disturb  the 
verdict.     There  being  no  error  in  the  judgment  of  the  court  be- 
low, we  are  of  opinion  that  it  should  be  affirmed. 

Stayton,  C.J. — Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  and  the  judgment  affirmed. 

Delay  in  Transporting  Freiglit  Caused  by  Unusuai  Press  of  Business.^ — See 
Houston,  etc.,  R.  Co.  v.  Smith,  22  Am.  &  Eng.  R.  R.  Cas.  421,  note,  427. 
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Carriers. — In  Blodgett  v,  Abbott,  40  N.  W,  Rep.  491,  the  Wisconsin 
supreme  court  say,  that  in  an  action  against  a  railroad  company  for 
damages  occasioned  by  delay  in  carrying  potatoes  for  plaintiff,  the  admis- 
sion of  the  answer  of  defendant's  agent  at  the  connecting  station,  to  the 
Question  whether  he  knew  of  any  train  on  the  connecting  road,  except 
tne  regular  one  leaving  after  a  night's  delay,  is  improper,  as  defendant 
cannot  avoid  liability  by  delays  on  the  connecting  road ;  and,  being  ad- 
mitted over  an  objection  that  it  was  immaterial,  the  court  may  have  given 
it  weight,  and  the  error  is  material,  though  there  was  no  evidence  of  such 
delay. 

The  court  say  that  the  company  "must  aquit  themselves  of  this  duty, 
and  they  cannot  shield  themselves  from  it  by  delays  on  the  connecting 
road.  'They  are  bound  to  know,  when  they  so  contracted,  whether  they 
could  be  carried  through  without  such  delay  as  would  destroy  or  injure 
such  perishable  freight.  Suppose  that  the  car  had  never  left  Plover  un- 
til the  potatoes  had  become  valueless  by  freezing,  could  the  defendants 
escape  liability  by  proof  that  there  was  no  regular  freight  train  on  the 
other  road  to  receive  it  before  such  time  ?  Such  is  not  the  law.  Mc- 
Laren V.  Railway  Co..  23  Wis.  138 ;  Trust  Co.  v.  Case,  21  Fed.  Rep.  885." 

Same — Season  of  Shipment— Evidence  of  Conversation  at  Time  of  Con- 
tract. — It  was  further  held,  in  Blodgett  v.  Abbott,  supra,  that  the  potatoes 
having  been  shipped  at  a  season  of  the  year  when  it  was  turning  cold,  ex- 
clusion of  evidence  as  to  what  was  said,  when  the  contract  of  carriage  was 
made,  about  the  len&;th  of  time  it  would  require  to  reach  the  destination 
is  error,  since  it  might  have  been  the  inducement  to  the  contract. 

The  court  'say :  "The  witness  Carley  was  asked  what  was  said  at  the 
time  (meaning  the  time  when  the  contract  was  made)  in  regard  to  the 
length  of  time  it  would  require  to  reach  Mosinee.  The  court  sustained 
the  objection  of  the  defendants.  This  was  a  flagrant  error.  Considering 
the  season  of  the  year,  and  the  perishable  nature  of  this  kind  of  freight  by 
freezing,  such  statement  might  well  have  been  the  very  inducement  to  the 
contract.  There  is  so  great  a  similarity  between  the  action  ^x  contractu 
and  ^x  delicto  in  such  a  case,  or  of  failure  to  perform  the  contract  and  to 
discharge  the  duty,  that  it  is  difficult  to  determine  which  it  is.  The  dif- 
ference is  more  in  form  than  in  substance.  Such  a  statement  might  greatly 
affect  the  duty  of  the  defendants  and  the  conduct  of  the  plaintiff.  The 
agent  Carley  might  have  been  governed  by  such  a  statement,  in  entering 
into  the  contract  on  behalf  of  the  plaintiff ;  and  his  conduct  in  not  giving 
this  kind  of  freight  more  personal  attention  to  protect  it  from  injury  on 
the  way,  and  in  having  the  consignees  ready  to  receive  it  and  take  care  of 
it  on  its  arrival  at  the  end  of  the  route,  may  have  been  caused  by  it,  and 
this  the  plaintiff  offered  to  show.  Without  any  such  statement,  if  the  de- 
fendants knew  that  the  delay  would  be  as  it  was,  and  that  there  were  any 
reasons  why  the  potatoes  would  not  arrive  at  their  destination  until  en- 
dangered by  frost,  and  this  they  were  bound  to  know  (and  they  now  claim 
that  they  did  know  that  none  but  a  local  freight  train  could  put  that  car 
on  the  "  y,"  and  none  but  a  regular  freight  train  on  the  other  road  could 
or  would  take  and  forward  it),  then  it  was  clearly  their  duty  to  have  so  in- 
formed the  agent  Carley  before  he  entered  into  the  contract  or  shipped 
them.  Ayres  v.  Railway  Co.,  71  Wis.  372.  Carley,  the  agent,  notified 
the  consignees  that  the  car  would  arrive  that  night,  and  they  were  at  the 
depot  ready  to  receive  and  take  care  of  them.  A  statement  of  the  agent 
of  the  defendants,  at  the  time,  that  the  car  would  arrive  that  night  at 
Mosinee,  under  such  circumstances,  would  have  the  force  of  a  contract  to 
that  effect.  Strohn  v.  Railway  Co.,  23  Wis.  130.  The  agent  had  the  au- 
thority to  so  contract,  because  such  time  of  carriage  would  have  been 
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reasonable  for  such  ifreight  at  such  a  time.  Wood  v.  Railway  Co.,  27  N. 
W.  Rep.  473 ;  Strohn  z/.  Railway  Co.,  23  Wis.  130." 

Same — Connecting  Lines. — In  Blodgett  v.  Abbot,  supra,  the  court  said, 
that,  the  evidence  as  to  whether  it  was  the  duty  of  the  conductor  of  the 
train  in  which  the  car  went  to  Junction  City  to  have  placed  it  on  the  "  Y  " 
was  most  material,  and  oueht  to  have  been  submitted  to  the  jury, 
Leavitt  v.  Railway  Co.,  64  Wis.  228. 

At  to  Connecting  Lines  and  Liability,  see  Alabama  G.  S.  R«  Co.  v. 
Mount  Vernon  Co.,  next  case,  and  note,  662-665. 


Alabama  Great  Southern  R.  Ca 
Mount  Vernon  Co. 

{Alabama  Supreme  Court,  May  23,  1888.) 

Carriers  of  Goods — ^Contract— Connecting  Lines — Liability  for  Lots« — ^A 

railroad  company  which  receives  cotton  to  be  delivered  at  a  place  beyond 
its  own  line  of  transportation,  without  expressly  limiting  its  liability,  is 
regarded  as  having  contracted  for  safe  delivery  at  the  point  of  destination, 
and  as  having  made  arrangements  with  other  carriers  for  that  purpose ; 
and  its  connecting  carriers  have  no  contract  with'  plaintiff,  and  are  not 
liable  to  him. 

Same — Delivery  to  Connecting  Lines — Customa — The  fact  that  a  rail- 
road company  receiving  cotton  for  shipment  put  the  car  upon  the  side 
track  of  defendant  railroad  company,  according  to  the  custom  existing 
between  the  two  companies  and  an  agreement  lot  the  shipment  of  freight 
over  each  other's  road,  and  that  defendant's  agent  reported  the  car  to  the 
car  accountant,  does  not  raise  a  presumption  that  defendant  accepted  the 
car  as  a  carrier  where  it  is  not  shown  that  it  had  received  any  shipping 
directions  from  the  other  company,  or  that  it  knew  the  consignee  or  the 
destination  of  the  car. 

Same — Bill  of  Lading — Ownership  of  Qoods. — Where  a  bill  of  lading  re- 
quires freieht  to  be  delivered  to  the  order  of  the  consigpior,  the  deposit  in 
the  post  of  the  bill  of  lading,  unindorsed,  attached  to  a  draft  drawn  upon 
a  third  person  for  the  purchase-price  of  the  freip;ht,  and  directed  to  such 
third  person,  does  not  necessarilv  raise  a  concluswe  presumption  that  such 
third  person  was  thereby  vested  with  the  title  to  the  freight ;  but  it  may 
be  shown  that  it  was  vendor's  intention  to  retain  the  title  in  himself  until 
after  the  acceptance  or  payment  of  the  draft. 

Same — Bill  of  Lading  In  Duplicates— Loss — Proof  of  ContentSt — Where  a 
bill  of  lading  has  been  executed  in  duplicate,  parol  proof  of  its  contents  is 
incompetent  until  after  satisfactory  excuse  for  the  non- production  of  both 
parts  of  the  instrument  itself.  Hence,  where  a  duplicate  part  of  a  bill  of 
lading  was  attached  to  a  draft  drawn  on  plaintiff,  and  paid  by  liim,  there 
was  a  presumption  that  it  was  in  his  possession  or  under  his  control.  And 
although  loss  of  the  other  duplicate  was  proved,  plaintiff  could  not  prove 
its  contents  by  parol  until  after  excusing  the  non-production  of  the  part 
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attached  to  the  driift ;  and  the  fact  that  his  residence  was  outside  of  the 
jurisdiction  of  the  court  made  no  difference* 

Appeal  from  a  judgment  in  favor  of  plainti£F;  in  an  action  to 
recover  damages  for  the  destruction  of  cotton  by  fire  while  in 
the  hands  of  defendant  for  transportation.  The  second  charge, 
referred  to  in  the  opinion,  is  as  follows :  "  (2)  The  court  charges 
the  jury  that,  if  they  believe  from  the  evidence  that  the  East 
Alabama  R.  Co.  placed  the  car  containing  the  cotton  on  the 
side  track  of  the  Alabama  Great  Southern  R.  Co.  at  the  usual 
place  of  putting  cars  loaded  with  freight  to  be  transported  by 
the  Alabama  Great  Southern  R.  Co. ;  that  the  local  agent  of  the 
A.  G.  S.  R.  Co.  checked  said  car,  and  reported  the  same  to 
the  car  accountant  of  the  defendant  as  a  loaded  car  received 
from  the  East  Alabamai  R.  Co. ;  and  that  by  this  act  the  car  was 
placed  under  the  control  of  the  defendant,  and  said  local  agent 
did  this,  and  saw  the  car  loadeld  with  cotton  before  it  was 
burned, — then,  in  such  case,  this  was  an  actual  delivery  of  the 
cotton  to  the  defendant,  whether  there  was  any  custom  between 
the  defendant  and  the  East  Alabama  R.  Co.  to  receive  cotton 
in  any  other  manner,  or  not." 

Samuel  F.  Rue  and  F.  A.  Dobbs  for  appellant. 

W.  H.  Denson  for  appellee. 

Clopton,  J. — When  an  instrument  is  executed  in  duplicate, 

proof  of  the  loss  or  destruction,  or  a  satisfactory  excuse  for  the 

non-production,  of  both  parts  is  essential  to  let  in 

BuiofiftdiM    parol  evidence  of  the  contents,     i  GreenL  Ev.  §  558. 

denoBoV^eoB-     '^'^^  ^^  ^^  lading  under  which  the  cotton  in  contro- 
tMits.  versy  was  shipped  was  executed  in  duplicate.     One 

part  was  attached  to  the  draft  drawn  by  the  shippers 
on  the  plaintiff  for  the  purchase-money  of  the  cotton,  and  was 
forwarded  with  it  j  the  other  was  delivered  to  the  attorney  of 
the  plaintiff  about  the  time  this  suit  was  commenced.  The 
draft  having  been  paid,  the  presumption  is  that  the  bjll  of  lading 
attached  to  it  is  in  the  possession  or  under  the  control  of  the 
plaintiff.  While  the  proof  was  sufficient  to  show  that  the 
duplicate  in  the  possession  of  the  attorney  had  been  lost  or  mis- 
laid, there  was  no  effort  to  account  for  the  absence  of  the  other 
part  forwarded  with  the  draft.  The  fact  that  the  plaintiff  resides 
beyond  the  jurisdiction  of  the  court  is  no  excuse  for  its  non- 
production  when  having  custody  thereof.  In  the  absence  of 
the  requisite  preliminary  proof,  secondary  evidence  of  the  con- 
tents should  not  have  been  admitted. 
Appellee  sues  appellant  to  recover  damages  for  the  failure  to 
deliver  30  bales  of  cotton,  which  the  complaint  avers 
''  were  received  by  the  defendant  as  a  common  car 

rier  to  be  delivered  to  plaintiff  at  Mount  Vernon  Switch,  Md. 
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In  legal  elGfect,  the  complaint  alleges  a  contract  between  plain- 
tiff and  defendant  to  transport  and  deliver  cotton  to  plaintiflF  at 
the  designated  point  of  destination.  The  undisputed  evidence 
shows  that  the  cotton  was  received  by  the  East  Alabama  R.  Co. 
under  a  contract  of  shipment  from  Gadsden,  Ala.,  to  Mount 
Vernon  Switch,  the  delivery  of  which  at  the  point  of  destination 
necessitated  transportation  over  connecting  lines,  the'  road  of 
the  defendant  being  the  next  intermediate  line,  each  line  receiv- 
ing its  proportion  of  the  freight  charged  for  the  transportation 
of  the  cotton.  On  the  evidence,  the  East  Alabama 
R.  Co.,  having  received  the  cotton  to  be  delivered  at  bm*  auiiuiia 
a  place  beyond  its  own  line  of  transportation,  without  JJ'i^S^^ 
expressly  limiting  its  liability,  is  regarded  as  having  dMUmatioa. 
contracted  for  safe  delivery  at  the  point  of  destina- 
tion, and  as  having  made  arrangements  with  other  carriers  for 
this  purpose.  Railroad  Co.  v.  Copeland,  63  Ala.  219*  Such 
being  the  case,  the  obligation  of  the  defendant  was  to  safely 
transport  the  cotton  to  the  terminus  of  its  road  and  deliver  it 
to  the  next  connecting  line.  There  was  no  contract  between 
the  plaintiflF  and  defendant  to  deliver  the  cotton  at  Mount 
Vernon  Switch.  The  variance  between  the  contract  averred  in 
the  complaint  and  the  contract  as  proved  disentitles  the  plain- 
tiflF to  recover  on  the  complaint  as  framed.  Railway  (To.  v. 
Culver,  75  Ala.  587. 

Notwithstanding  the  judgment   must  be  reversed   for  the 
reasons  above  stated,  a  decision  of  other  questions  presented  by 
the  record  will  probably  serve  to  prevent  the   un- 
necessary embarrassment  or  protraction  of  this  litiga-  wii»t«oBiti- 
tion.    The    cotton  was  carried    from   Gadsden   to  Jf^«itlwi*to^ 
Attalla,  December  22, 1884,  where  the  car  containing  deftedut. 
it  was  switched  oflF  on  a  side  track  connected  with 
the  road  of  defendant,  and  was  destroyed  by  fire  the  third  day 
thereafter.     There  was  evidence  tending  to  show  that  it  had 
been  the  custom  of  the   East  Alabama  R.  Co.  to  transport 
loaded  cars  from  Gadsden  to  Attalla  and  switch  them  oflF  on 
defendant's    side  track    for    transportation    over    defendant's 
road,  before  any  bills   of  lading   were   issued   and    shipping 
directions  given,   without  objection  on   the  part   of    defend- 
ant's agents ;  and  the  way-bill- was  afterwards  furnished.    As  to 
the  existence  of  such  a  custom,  the  evidence  was  in  conflict. 
There  was  evidence  on  the  part  of  defendant  tending  to  show 
that  the  East  Alabama  R.  Co.,  having  no  side  track  of  its  own, 
was  permitted  to  switch  oflF  on  the  side  tracks  of  defendant  their 
loaded  cars  for  Attalla,  and  for  further  transportation,  as  well  as 
their  empty  cars,  but  that  defendant  did  not  receive  them,  and 
took  no  control  over  them,  until   furnished  with  way-bills  or 
shipping  directions.     There  was  also  evidence  that  the  agent  at 
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Attalla  was  required  to  report  to  the  car  accountant  department 
of  defendant  the  number  of  each  car,  with  the  brand  thereof, 
whether  loaded  or  empty,  that  passed  over  the  road  daily  or 
were  left  on  side  tracks,  and  that,  in  performance  of  this  duty,, 
he  noted  the  number  or  brand  of  the  car  containing  the  cotton^ 
and  reported  it  in  his  daily  car  report  as  loaded.  On  this  state 
of  the  evidence,  the  court  substantially  instructed  the  jury  that,, 
if  the  agent  of  the  defendant  had  been  in  the  habit,  and  it  had 
been  his  custom  for  several  years,  to  receive  from  the  East  Ala- 
bama R.  Co.  cotton  and  other  freights  to  be  transported  by 
defendant  to  points  beyond  Attalla,  on  its  side  tracks,  without 
other  notice  than  placing  the  car  on  such  track,  and  the  East 
Alabama  R.  Co.  did  so  place  the  cotton  on  the  side  track,  and 
the  agent  of  defendant  at  Attalla,  before  the  cotton  was  burned,, 
checked  the  car  containing  it,  and  reported  the  same  to  the  car 
accountant  of  defendant  as  a  loaded  car  received  from  the  East 
Alabama  R.  Co.,  this  was  a  delivery  of  the  cotton  to  the  defend- 
ant ;  and  if,  while  it  was  so  in  the  possession  of  defendant,  to  be 
transported  over  its  road,  the  cotton  was  destroyed,  the  defend- 
ant is  liable  in  this  case  unless  it  shows  the  loss  was  caused  by 
some  act  which  exempts  the  defendant  from  liability. 

The  first  proposition  of  the  charge  is  that  the  custom  of 
placing  the  car  on  the  side  track,  and  it  having  been  so  placed 
and  checked  as  hypothetically  stated,  constitute  a  delivery  suffi- 
cient to  charge  the  defendant  with  the  duties  and  responsibilities 
of  a  common  carrier  in  respect  to  the  cotton.  It  may  be  re- 
marked that  the  charge  is  partly  abstract,  there  being  no  evidence 
that  the  agent  of  the  company  reported  the  car  to  the  car  de- 
partment as  a  loaded  car  received  from  the  East  Alabama  R. 
Co.  The  evidence  in  reference  to  this  matter  only  shows  that 
the  agent  reported  the  car,  as  his  duty  required,  to  give  the  car 
department  information  what  cars  of  defendant  passed  Attalla, 
or  were  there,  and  whether  loaded  or  empty.  The  general  rule,, 
that,  to  complete  a  delivery,  the  goods  must  be  placed  in  the 
custody  of  the  carrier  or  his  agents  so  as  to  devolve  on  him  the 
exclusive  duty  of  safe-keeping,  is  subject  to  be  varied  by  usage, 
or  a  particular  course  of  dealing  between  the  parties.  If  it  was 
the  usage  of  the  defendant  to  receive  loaded  cars  from  the  East 
Alabama  R.  Co.  for  immediate  transportation  at  any  particular 
place,  this  is  tantamount  to  the  acceptance  of  the  freight,  with- 
out further  notice,  when  delivered  at  such  place.  But  if  loaded 
cars  were  switched  off  on  a  side  track  of  defendant,  there  to  re- 
main until  shipping  directions  were  given,  the  defendant  does 
not  become  a  common  carrier  in  respect  to  such  freight  until  the 
shipping  directions  are  furnished.  "  The  delivery  must  be  to 
the  carrier  or  his  agent,  for  immediate  transportation ;  for,  if  the 
goods  be  delivered  to  him,  to  be  stored  by  him  for  a  certain 


CABBIEB  OF  GOODS— CONNEpTIKG  LINES — LOSS.        661 

time  or  until  something  further  is  done  or  until  further  orders 
are  received  from  the  owner,  the  carrier  becomes  a  mere  de- 
positary or  bailee  until  the  appointed  time  has  expired  or  the 
other  contingency  happened  upon  which  the  carriage  is  to  com- 
mence or  until  further  orders  have  been  given,  as  the  case 
may  be."  Hutch.  Carr.  §  88,  Conceding  the  custom  as  shown 
by  plaintiff's  witnesses,  the  question  remains,  What  is  its  extent ' 
and  scope,  and  in  what  capacity  did  the  defendant  receive  the 
cotton — by  its  terms,  express  or  implied?  When  a  usage  or  cus- 
tom is  in  derogation  of  the  common  law,  nothing  will  be  pre- 
sumed to  be  within  its  terms  which  is  not  clearly  implied.  Bank 
V.  McDonnell,  4  So.  Rep.  346.  Assuming  the  custom  to  be  as  stated 
in  the  charge,  it  cannot  be  clearly  implied  that  the  defendant  re- 
ceived the  loaded  cars,  though  placed  on  one  of  its  side  tracks,  for 
transportation  as  a  common  carrier  before  a  way-bill  or  shipping 
directions  were  given.  It  should  not  be  presumed  that  the  de- 
fendant assumed  the  high  responsibilities  of  a  carrier  and  the 
duty  of  immediate  transportation  without  knowing  to  whom 
and  to  what  place  to  ship  the  cotton.  Giving  the  usage  its 
fullest  scope,  the  defendant  became  a  depositary  or  bailee  of 
loaded  cars,  placed  on  its  side  track,  until  further  orders  or 
directions  were  given. 

The  charge  is  erroneous  in  another  respect.    Whether  a  trans- 
action is  a  sale,  so  as  to  pass  the  property,  or  a  sale  on  condi- 
tion, or  an  executory  contract  of  sale,  is  generally 
regarded  as  a  question  of  intention  to  be  collected  J^JJL*'^*.** 
from  the  terms  of  the  agreement  and  the  attendant  ©r goolu.    * 
circumstances.    Where  the  parties  reside  at  a  dis- 
tance from  each  other,  and  the  goods  are  to  be  transported  by 
a  common  carrier,  the  bill  of  lading  represents  the  property.     If 
the  goods,  in  pursuance  of  an  order,  are  delivered  to  the  carrier 
for  delivery  to  the  buyer,  this  is  prima  facie  a  constructive  de- 
livery to  the  veAdee,  and  presumptively  passes  the  property. 
But  if,  by  the  bill  of  lading,  the  goods  are  to  be  delivered  to  the 
order  of  the  vendor,  it  clearly  operates,  in  the  absence  of  rebut- 
ting evidence, -to  retain  the  title  in  the  vendor,  and  indicates  an 
intention  that  the  property  shall  not  pass.    McCormick  v,  Joseph, 
77  Ala.  236.     The  evidence  is  conflicting  as  to  whom  the  cotton 
was  to  be  delivered  to  at  Mt.  Vernon  Switch.     Coughland  testi- 
fies that  the  cotton  was  purchased  by  him  for  and  on  account  of 
Smith  &  Coughland,  and  that  by  the  bill  of  lading  it  was  to  be 
delivered  to  their  order  at  the  point  of  destination.     If  this  be 
true,  they  retained  theyaj  disponendi.     It  is  insisted^  however,, 
that  the  deposit  in  the  post-office  of  the  bill  of  lading  attached 
to  the  draft,  which  was  drawn  by  the  vendors  for  the  purchase- 
money,  directed  to  the  plaintiff,  is  delivery  of  the  cotton  to  the 
vendee.     Such  would  be  the  presumption  if  the  bill  of  lading 
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was  properly  indorsed,  of  which  there  is  no  evidence.  But  this 
presumption  may  be  rebutted  by  proof  of  an  intention  that  the 
property  should  not  pass  until  the  draft  was  accepted,  or  paid, 
as  the  case  may  be.  It  does  not  follow  from  the  mere  deposit 
in  the  post-office  of  the  bill  of  lading,  unindorsed,  attached  to 
the  draft,  as  a  conclusion  of  law,  that  the  property  passed  to  the 
plaintiff.  The  payment  of  the  draft  subsequent  to  the  burning 
of  the  cotton  would  not  operate  to  vest  in  plaintiff  the  property 
at  the  time  of  its  destruction,  if  it  had  not  previously  passed. 
The  charge  ignores  the  question  of  ownership,  which  it  is  incum- 
bent on  plaintiff  to  establish,  and  withdraws  from  the  considera- 
tion of  the  jury  the  evidence  tending  to  show  that  the  property 
in  the  cotton  had  not  passed  to  plaintiff  at  the  time  it  was 
burned.  It  results  that  the  second  charge  given  at  the  request 
of  the  plaintiff  is  also  erroneous.     Reversed  and  remanded. 

What  Amounts  to  Contract  to  Carry  to  Oettfnationi — See  Rickerson  R. 
M.  Co.  V,  Grand  Rapids  &  I.  R.  Co.,  32  Am.  &  Eng.  R.  R.  Cas.  487,  note 
496 ;  Cummins  v,  Dayton,  note,  9  Am.  &  Eng.  R.  R.  Cas.  39. 

Carriers — Connecting  Lines — Liability  for  Loss  of  Goods. — In  the  case  of 
McMillan  v.  Grand  Trunk  R.  Co.,  15  Ont.  App.  Rep.  14, — an  action  to 
recover  damages  for  the  loss  of  goods  consigned  to  be  carried  by 
the  defendants  from  Toronto  to  McGregor  station,  on  the  C.  P.  Rail- 
way in  Manitoba,  and  for  injury  sustained  by  other  goods  from  water 
and  for  delay  in  transport ;  the  line  of  the  defendants'  road  extended  as 
far  as  Fort  Gratiot,  Michigan,  and  the  goods  were  carried  the  rest  of  the 
way  by  other  companies,  and  were  damaged  by  the  negligence  of  one  or 
more  of  such  companies, — the  defendants  sought  to  protect  themselves 
from  liability  by  setting  up  the  loth  condition  indorsed  on  the  receipt 
given  to  the  plamtiff  for  the  amount  paid  by  him  for  carriage,  which  Was 
as  follows :  "  Goods  addressed  to  consignees  at  points  beyond  the  places 
at  which  the  company  has  stations,  and  respecting  which  no  directions  to 
the  contrary  shall  have  been  received  at  those  stations,  will  be  forwarded 
to  their  destination  by  public  carrier  or  otherwise,  as  opportunity  may 
offer,  without  any  claim*ior  delay  against  the  company  for  want  of  oppor* 
tunity  to  forward  them ;  or  they  may.  at  the  discretion  of  the  company, 
be  suffered  to  remain  on  the  company's  premises,  or  be  placed  in  shed  or 
warehouse  (if  there  be  such  convenience  for  receiving  the  same)  pending 
communication  with  the  consignees,  at  the  risk  of  the  owners  as  to  dam- 
age thereto  from  any  cause  whatsoever.  But  the  delivery  of  the  goods 
by  the  company  will  be  considered  complete,  and  all  responsibility  of  said 
company  shall  cease,  when  such  other  carriers  shall  have  received  notice 
that  said  company  is  prepared  to  deliver  to  them  the  said  goods  for  fur- 
ther conveyance ;  and  it  is  expressly  declared  and  agreed  that  the  said  Grand 
Trunk  R.  Co,  shall  not  be  responsible  for  any  loss,  misdelivery,  dam- 
age, or  detention  occurring  after  the  said  goods  arrive  at  said  stations, 
or  places  on  their  line  nearest  to  the  points  or  places  which  they  are  con- 
signed to,  or  beyond  their  said  limits."  IfM,  that  the  contract  of  the  de- 
fendants was  to  carry  the  goods  to  McGregor  station  ;  and  in  its  true  con- 
struction, the  loth  condition  applied  only  to  the  forwarding  of  the  goods 
from  the  place  to  which  the  defendants  had  contracted  to  carry  them,, 
whether  that  was  a  place  on  the  line  of  the  defendants'  or  a  connectmg  rail- 
way,  and  had  not  the  effect  of  limiting  the  liability  of  the  defendants  to- 
matters  occurring  on  their  own  line  only,  following  Collins  v,  BristoL 
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&  Exeter  R.  W.  Co.,  7  H.  L.  Cases,  194..  Held,  also,  that  the  provisions 
of  the  Railway  Act,  R.  S.  C.ch.  109,  sec.  104,  which  preclude  a  railway 
company  from  relieving  themselves  from  liability  by  any  notice,  condition, 
or  declaration,  if  the  damage  arises  from  anv  negligence,  omission,  or  mis- 
conduct of  the  company  or  its  servants,  do  not  apply  to  a  contract  to 
carry  goods  over  other  Imes,  even  though  such  are  within  the  territorial 
jurisdiction  of  the  parliament  of  Canada. 

Same — Responsibility  of  Carriers  for  Negligence  on  Connecting  Linesi — 
In  the  absence  of  a  special  contract,  the  various  companies  over  which 
goods  pass  en  route  to  their  destination  are  bound  to  safely  carry  and 
safely  deliver  the  goods  to  the  next  succeeding  carrier.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Weakly  (Ark.),  8  S.  W.  Rep.  134;  Converse  v,  Norwich  & 
N.  Y.  Transp.  Co.,  33  Conn.  177 ;  Hood  v.  New  York  &  N.  H.  R.  Co.,  22 
Conn.  I ;  Central  R.  Co.  v.  Avant  (Ga.),  5  S.  E.  Rep.  ^% ;  Elxpress  Co.  v. 
Rush,  24  Ind.  403 ;  Atchison,  T.  &  S.  F.  R.  Co.t/.  Roach,  35  Kan.  740 ;  Berg 
V,  Atchison,  T.  &  S.  F.  R.  Co.,  30  Kan.  561 ;  Grindle  v.  Eastern  Express  Co., 
(yj  Me.  317 ;  s.  c,  24  Am.  Rep.  31 ;  Skinner  v.  Hall,  60  Me.  477 ;  Perkins  v. 
Portland  S.  &  P.  R.  Co.,  47  Me.  573;  Burroughs  v.  Norwich  &  W.  R.  Co., 
100  Mass.  26;  s.  c,  I  Am.  Rep.  78;  Darling  v.  Boston  &  W.  R.  Co.,  93 
Mass.  (II  Allen)  295;  Nutting^  z/.  Connecticut  River  R.  Co.,  67  Mass. 
(i  Gray)  502;  Baltimore,  etc.,  R.  Co.  v,  Schumacher,  29  Md.  1^8;  Mc- 
Millan z/.  Michigan  S.  R.  Co.,  16  Mich.  79;  Ortt  v,  Minneapolis  &  St.  L. 
R.  Co.,  36  Minn.  396;  Lawrence  v.  Winona,  etc.,  R.  Co.,  15  Minn.  390; 
s.  c,  2  Am.  Rep.  130 ;  Crawford  v.  Southern  R.  Co.,  5 1  Miss.  222 ;  s.  c,  24  Am. 
Rep.  626;  Grover  &  B.  S.  M.  Co.  v,  Missouri  Pac.  R.  Co.,  70  Mo.  672; 
s.  c,  35  Am.  Rep.  444 ;  Coates  v.  United  States  Ex.  Co.,  45  Mo.  238 ;  Hoag- 
land  V,  Railroad  Co.,  39  Mo.  451 ;  Gray  v,  Jackson,  51  N.  H.  9;  s.  c,  12 
Am.  Rep.  i ;  Babcock  v.  Lake  Shore  &  M.  S.  R.  Co.,  49  N.  Y.  491 ;  Reed 
V,  United  States  Express  Co..  48  N.  Y.  462 ;  s.  c,  8  Am.  Rep.  561 ;  Root  z/. 
Gt.  W.  R.Co.,  45  N.  Y.  524;  Rawson  v,  Holland,  5  Daly  (N.  Y.),  15;  aff'd, 
59  N.  Y.  61 1 ;  Knott  v.  Raleigh  &  G.  R.  Co.,  98  N.  C.  73 ;  American  Ex- 
press Co.  z/.  Second  Nat.  Bank,  69  Pa.  St.  394 ;  s.  c,  8  Am.  Rep.  268 ; 
Railroad  Co.  v.  Berry,  68  Pa.  St.  272;  MuUaskey  z/.  Philadelphia,  etc.,  R. 
Co..  9  Phila.  (Pa.)  114;  Harris  v.  Grand  Trunk  K.  Co.  (R.  L),  5  Atl.  Rep. 
305 ;  Carter  z/.  Peak,  4  Sneed  (Tenn.),  203 ;  Brintnall  z/.  Saratoga,  etc.,  K. 
Co.,  32  Vt.  665;  Bank  v,  Transp.  Co.,  23  Vt.  209;  Michigan  Cent.  R.  Co. 
z/.  Myrick,  107  U.  S.  (17  Otto)  102 ;  bk.  27,  L.  ed.  325 ;  Ogdensburg  &  L.  C. 
R.  Co.  V,  Pratt,  89  U.  S.  (22  Wall.)  123 ;  bk.  22,  L.  ed.  827 ;  Michigan  Cent. 
R.  Co.  z/.  Mineral  Springs  Mfg.  Co.,  83  U.  S.  (16  Wall.)  318 ;  bk.  21,  L.  ed. 
297 ;  Stewart  v,  Terre  Haute  &  L  R.  Co.,  3  Fed.  Rep.  768 ;  Jennison  z/. 
Camden  &  A.  R.  Co.,  4  Am.  L.  Reg.  234.  And  it  is  said  in  Atchison,  T. 
&  S.  F.  Co.  V,  Roach,  35  Kan.  740,  that  each  carrier  is  liable  for  the  result 
of  its  own  negligence,  and  that  although  the  first  carrier  mav  have  assumed 
the  responsibility  for  the  transportation  to  a  point  beyoncl  its  own  route, 
yet  any  of  the  subsequent  or  connecting  carriers  to  whose  default  it  can 
be  traced,  will  be  liable  to  the  owner  for  the  loss  or  damage  to  the  goods 
transported.  See  Aigen  v,  Boston  &  M.  R.  Co.,  132  Mass.  423;  Railroad 
Co.  z/.  Weaver,  9  Lea  (Tenn.),  39.  According  to  the  English  doctrine,  the 
receipt  of  goods  by  a  carrier  directed  to  a  point  beyond  his  line  creates  a 
prima  facie  contract  to  transport  them  safely  to  their  destination.  Scot- 
throon  z/.  South  Staffordshire  R.  Co.,  18  Exch.  341 ;  s.  c,  18  Eng.  C.  L.  & 
Eq.  553;  Bristol  &  Exeter  R.  Co.  z/.  Collins,  7  H.  L.  Cas.  194;  Coxon  v. 
Great  W.  R.  Co.,  5  H.  &  N.  274;  Directors  of  B.  &  F.  R.  Co.  z/.  Collins,  5 
Hurls.  &  N.  969 ;  Muscamp  v,  Lancaster  &  P.  J.  R.  Co.,  8  Mees.  &  W.  424. 
And  in  this  country  there  are  some  cases  in  which  carriers  who  have  re- 
ceived snoods  marked  for  places  beyond  their  lines  have  been  held  liable 
for  their  safe  delivery  at  their  destination,  generally  upon  an  implied 
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contract  to  deliver  them  as  marked.  Mobile  &  G.  R.  Co.  v,  Copeland,  63 
Ala.  219;  s.  c.,  35  Am.  Rep.  13;  Bennett  v.  Filyon,  i  Fla.  403;  Southern 
Express  Co.  v.  Shea,  38  Ga.  519;  Mosherz'.  Southern  Express  Co.,  38  Ga. 
37;  Erie  R.  Co.  v,  Wilcox,  84  111.  239;  s.  c,  25  Am.  Rep.  451 ;  Illinois 
Cent.  R.  Co.  v,  Frankenben;,  54  111.  88;  s.  c,  5  Am.  Rep.  92;  Illinois 
Cent.  R.  Co.  v.  Johnson,  34  111.  389;  Illinois  Cent.  R.  Co.  v.  Copeland,  24 
111.  332  ;  Mullifi^n  v,  Illinois  Cent.  R.Co.,  36  Iowa,  181 ;  s.  c,  14  Am.  Rep. 
514 ;  Angle  v.  Mississippi  &  M.  R.  Co.,  9  Iowa,  487 ;  Teal  v.  Sears,  9  Barb. 
(N.  Y.)3i7;  Wilcox  v.  Parmelee,  3  Sandf.  (N.  Y.)  610;  Kyle  v,  Laurens 
R.  Co.,  10  Rich.  (S.  C.)  L.  282;  Noyes  v.  Rutland  &  B.  R.  Co.,  27  Vt.  no; 
East  Tennessee  &  Va.  R.  Co.  v,  Rogers,  6  Heisk.  (Tenn.)  143 ;  s.  c,  19  Am. 
Rep.  589. 

It  is  said  in  the  case  of  Wabash.  St.  L.  &  P.  R.  Co.  v,  Jaggerman,  1 1 5 
111.  407,  that  it  is  the  well-settled  doctrine  in  Illinois  that  where  a  com- 
mon carrier  receives  goods  to  carry,  marked  to  a  particular  place  beyond 
his  line,  he  is  bound,  under  an  implied  agreement  from  the  marks  and 
directions,  to  carry  to  and  deliver  at  that  place,  although  it  be  a  place  be- 
yond his  own  line  of  carriage.  See  Erie  R.  Co.  v,  Wilcox,  84  111.  239; 
Chicago  &  N.  W.  R.  Co.  v.  Montfort,  60  111.  175 ;  Illinois  Cent,  R.  Co.  v. 
Frankenberg,  54  111.  88;  Illinois  Cent.  R.  Co.  v,  Johnson,  34  111.  389; 
Railroad  Co.  v,  Copeland,  24  111.  332.  But  the  carrier  may  stipulate  in  a 
bill  of  lading  that  its  liability  shall  cease  upon  delivery  to  the  consignee 
or  carrier  over  whose  connecting  line  the  freight  is  to  be  shipped.  T.  &  P. 
R.  Co.  V,  Rogers  (Tenn.),  3  S.  W.  Rep.  66a  See  Wabash  «  St.  L.  &  P. 
R.  Co.  V.  Jaggerman,  11$  111.  407.  But  it  is  said  in  Alabama  G.  S.  R.  Co. 
V,  Thomas  (Ala.),  3  So.  Rep.  802,  that  a  railroad  company  receiving  cattle 
for  transportation  as  a  common  carrier  cannot  limit  its  liability  to  injuries 
caused  by  gross  or  wanton  negligence,  nor  to  that  of  a  mere  agent  or  con- 
signee in  the  matter  of  delivering  the  cattle  to  such  connecting^  road,  such 
stipulation  being  contrary  to  public  policy.  See  Insurance  Co,  v,  Allen, 
80  Ala.  571 ;  Insurance  Cx).  v.  Young,  59  Ala.  476 ;  Steele  v,  Townsend,  37 
Ala.  247.  It  has  also  been  said  that  where  a  contract  for  transportation 
of  goods  is  made  between  a  railroad  company  for  itself,  the  warehouse- 
man who  is  to  receive  the  goods  and  deliver  them  to  the  connecting  car- 
rier, and  the  connecting  carrier,  on  the  one  part,  and  the  shipper,  who  has 
no  knowledge  of  the  tripartite  agreement  on  the  other,  the  railroad  com- 
pany is  not  the  agent  of  the  shipper,  and  has  no  power  to  make  a  contract 
with  the  warehouseman  that  would  relieve  him  from  responsibility  for  its 
negligence,  resulting  in  loss  of  the  goods  by  fire,  or  to  bind  the  shipper  by 
any  contributory  negligence  from  which  the  railroad  company  might  be 
fi;uilty  in  delivering  in  an  unsafe  position  in  the  warehouseman's  yard. 
Merchants'  Wharf-boat  Assoc,  v.  Wood.  64  Miss.  661. 

Same — Defective  Carst — It  is  said  in  Wallingford  v.  Columbia  &  G.  R. 
Co.,  26  S.  C.  258,  that  in  an  action  against  a  railroad  company  for  injury 
to  stock  shipped  in  a  defective  car,  it  is  no  defence  that  the  car  belonged 
to  another  company,  a  connecting  carrier. 

Same — Wrongful  Delivery  by  Connecting  Line. — In  North  v.  Merchants' 
&  M.  Transp.  Co.,  146  Mass.  315,  the  defendant,  a  transportation  com- 
pany, contracted  to  transport  plaintiff's  goods  from  Boston  to  Norfolk, 
Virginia,  there  to  be  delivered  to  him  or  his  assigns.  The  bill  of  lading 
showed  that  the  goods  were  to  be  sent  to  Windsor,  North  Carolina,  and 
contained  the  words  "Notify  A.  B.,  Windsor,  N.  C."  The  defendant, 
which  was  its  custom  with  goods  marked  for  points  beyond  its  line,  as 
these  were,  undertook  to  deliver  them  to  connecting  carriers,  and  the  con- 
necting carriers  delivered  them  to  A.  B.  at  Windsor,  without  requiring 
him  to  produce  the  order  from  plaintiff.  The  court  held  that  upon  A.B.'s 
refusal  to  pay  for  the  goods  the  defendant  was  liable  for  a  breach  of  duty. 
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:and  that  the  facts  and  the  value  of  the  goods  being  undisputed,  it  was 
proper  for  the  court  to  charge  that  the  plaintiff  was  entitled  to  a  verdict 
as  a  matter  of  law. 

Same— Agreement  as  to  Liability. — Two  or  more  corporations  owning 
continuous  lines  may  become  joint  carriers, — Swiftf  z/.  racific  Mail  S.  S. 
Co.,  io6  N.  Y.  206; — and  each  carrier  may  agree  that  its  liability  shall  ex- 
tend over  the  entire  route.  See  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roach, 
3^  Kan.  740;  Berg  v.  Atchison,  T.  &  S.  F.  R.  Co.,  30  Kan.  561 ;  Michigan 
Cent.  R.  Co.  v.  Myrick.  107  U.  S.  (17  Otto)  102 ;  bk.  27,  L.  ed.  325 ;  Stew- 
art V,  Terre  Haute  &  L  R.  Co.,  3  Fed.  Rep.  768, — or  may  stipulate 
that  it  shall  not  be  liable  beyond  the  terminus  of  its  own  line.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Roach,  35  Kan.  740 ;  Berg  v,  Atchison,  T.  &  S.  F.  R. 
Co.,  30  Kan.  561. 

A  carrier  of  goods  may  contract  to  be  liable  beyond  its  own  line,  and  such 
liability  mav.be  implied  from  circumstances  without  an  express  contract. 
Barter  v.  Wheeler,  49  N.  H.  9;  s.  c,  6  Am.  Rep.  434;  Nashua  Lock  Co. 
V.  Worcester  &  N.  R.  Co.,  48  N.  H.  339;  s.  c,  2  Am.  Rep.  242;  Cutts  v. 
Brainard,  42  Vt.  566  j  s.,c.,  i  Am.  Rep.  353 ;  Morse  V.Vermont,  etc.,  R.  Co., 
41  Vt.  55.  However,  an  agreement  to  extend  its  liability  beyond  its  own 
line  will  not  be  inferred  from  doubtful  expressions  or  loose  language,  but 
only  from  clear  and  satisfactory  evidence.  Michigan  Cent.  R.  Co.  v.  My- 
rick, 107  U.  S.  (17  Otto)  102 ;  bk.  27,  L.  ed.  325.  It  is  said  that  such  a  con- 
tract is  not  implied  by  the  fact  that  a  notice  of  the  charges  for  other  trans- 
portations was  posted  in  the  depot  of  the  first  carrier,— -Michigan  Cent.  R. 
Co.  V,  Myrick,  107  U.  S.  (17  Otto)  102;  bk.  27,  L.  ed.  325;-— nor  by  the 
mere  fact' that  the  carrier  receives  goods  marked  to  a  place  beyond  the 
terminus  of  its  own  line,  and  names  a  route  for  the  same.  Detroit  &  Bay 
City  R.  Co.  V,  McKenzie,  43  Mich.  609;  Ortt  v.  Minneapolis  &  St.  L.  R. 
Co.,  36  Minn.  390;  Harris  v.  Grand  Trunk  R.  Co.  (R.  L),  5  Atl.  Rep.  305; 
Stewart  v.  Terre  Haute  &  L  R.  Co.,  3  Fed.  Rep.  768.  See  Converse  v, 
Norwich  &  N.  Y.  Transp.  Co.,  33  Conn.  179;  Naugatuck  R.  Co.  v.  Water- 
bury  Button  Co.,  24  Conn.  468;  Elmore  «/.  Naugatuck  R.  Co.,  23  Conn. 
457 ;  Hood  V,  New  York  &  N.  H.  R.  Co.,  22  Conn,  i  ;  Pittsburg,  C.  &  St. 
L.  R.  Co.  V.  Martin,  61  Ind.  539;  Angle  v.  Mississippi  R.  Co.,  9  Iowa, 493; 
Grindle  v.  Eastern  Corp.,  67  Me.  317 ;  Perkins  v.  Portland  S.  &  P.  R.  Co., 
47  Me.  573;  Darling  v.  Boston  &  W.  R.  Corp.,  93  Mass.  (11  Allen)  295; 
Lowenburg  v,  Jones,  56  Miss.  688;  Crawford  v.  Southern  R.  Assoc,  51 
Miss.  222;  Gray  v,  Jackson,  51  N.  H.  9;  Reed  v.  United  States,  48  N.  Y. 
462 ;  American  Express  Co.  v.  Second  Nat.  Bank,  69  Pa.  St.  394;  Knight 
V.  Providence  &  W.  R.  Co.,  13  R.  L  576;  Brintnall  v,  Saratoga  &  W.  R. 
Co.,  32  Vt.  665.  The  contrary,  however,  has  been  held  in  some  cases 
where  a  carrier  received  goods  which  were  marked  beyond  its  own  line, 
and  there  was  no  contract  exemptincf  from  liability.  See  Mobile  &  G.  R. 
Co.  V.  Copeland.  63  Ala.  219;  Hot  Springs  R.  Co.  v,  Trippe,  42  Ark.  465 ; 
Southern  Express  Co.  2/.  Shea,  38  Ga.  519;  Mosher  v.  Southern  Express 
Co.,  38  Ga.  37 ;  Wabash,  St.  L.&  P.  R.  Co.  v.  Jaggerman,  115  111.  407 ;  Foy 
2/.  Troy  &  B.  R.  Co.,  24  Barb.  (N.  Y.)  382. 
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Fagan  et  aU 

{Texas  Su^eme  Court,  Ncv,  27, 1888.) 

Carrier — Condition  of  Shipment— Waiveri — A  common  carrier  has  no 
right  to  demand  of  a  shipper  a  waiver  of  his  right  as  a  condition  precedent 
to  receiving  freight. 

Same — Live-stock — Stipulation  as  to  Damages  for  Loss. — A  carrier  has  no 
right  to  require,  as  a  condition  precedent  to  receiving  live-stock  for  trans- 
portation, an  agreement  by  the  shipper  that,  in  case  of  total  loss  of  the 
live-stock,  the  measure  of  damages  shall  not  exceed  its  cash  value  at  the 
place  of  shipment. 

Same — Caring  for  Stocic — Unreasonable  Regulation. — A  requirement  by  a 
railroad  company  that  the  shipper  of  live-stock  shall  accompany  such  stock 
and  provide  tor  it  at  his  own  risk  and  expense,  as  a  condition  to  receiving 
such  stock  as  freight,  is  unreasonable ;  and  defendant  in  an  action  for  the 
loss  of  such  stock  cannot  prove  such  custom,  in  order  to  avoid  liability  for 
failure  to  so  provide  and  care  for  the  stock. 

Same — Custom — Evidence  of. — Evidence  to  prove  a  custom  among  rail- 
roads not  to  receive  live-stock  unless  the  shipper  agrees  to  hold  the  rail- 
road harmless  for  all  original  delays  in  taking  up  freight  is  incompetent, 
as  such  a  custom  would  not  be  necessary,  if  the  law  held  the  railroad  harm- 
less-for  such  delays,  and  it  could  not  prevail  over  the  law  if  the  latter  did 
not  hold  the  railroad  harmless. 

Same — Loss — Notice  of  Claims— When  Regulation  Unreasonable.— Where 
live-stock,  for  injury  to  which  damages  are  claimed  from  the  railroad 
company  who  transported  it,  was  shipped  from  a  point  at  which  the  com- 
pany had  no  agent,  it  is  incompetent  for  defendant  to  show  a  custom 
among  railroad  companies  to  require  the  shipper  of  live-stock  to  agree,  as 
a  condition  precedent  to  his  right  of  recovery  for  loss  or  damage  to  the 
stock  during  shipment  or  transportation,  that  he  will  immediately  and 
before  removal  of  the  stock  from  the  point  of  shipment,  or  from  the  pos* 
session  of  the  company  at  its  destination,  as  the  case  may  be,  give  notice 
of  his  claim  to  an  agent  or  officer  of  the  road,  for  it  is  not  reasonable  to 
require  such  a  notice  where  the  company  has  no  agent  at  the  point  of 
shipment,  upon  whom  such  a  notice  can  be  served. 

Same — Loss — IMeasure  of  Damages. — Where  it  is  shown  that  the  large 
part  of  a  cargo  of  horses  consists  of  mares  with  foal,  there  is  an  inherent 
defect  in  such  freight,  and  the  correct  measure  of  damages  for  total  loss  is 
the  price,  less  the  freight  charges,  which  they  would  have  brought  at  the 
place  of  destinatian  in  the  condition  which  they  would  have  been  in  had 
the  company  exercised  due  and  necessary  care  while  they  were  in  its  pos- 
session. 

Same — Evidence. — Where  plaintifTs  evidence  showed  a  contract  of  ship- 
ment to  have  been  in  writing,  an  objection  to  questions  asked  him  on 
cross-examination  as  to  an  agreement  by  him  to  feed  and  provide  for  the 
live -stock  shipped,  was  properly  sustained. 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  in  an  action  for 
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damages  for  injury  to  live-stock,  shipped  by  plaintiffs  over  de- 
fendant's railroad.     The  opinion  states  the  case. 

y.  D.  Guinn  for  appellant. 

Cookey  Denman  dr  Franklin  for  appellees. 

COLLARD,  J. — ^This  suit  was  brought  by  -appellees,  plaintiffs- 
below,  against  appellant,  defendant  below,  for  injuries  to  and  loss 
of  two  carloads   of  horses  shipped  by  plaintiff  on  defendant's 
railroad,   September  21,  1885,   from   San  Antonio, 
Tex.,  to  Memphis,  Tenn,    The  cause  was  tried  by        "••'•t^- 
the  judge  both  on  the  law  and  the  facts,  and  judgment  rendered 
for  plaintiff  for  $1800.     Defendant  appealed.   The  error  assigned 
by  appellant  upon  the  ruling  of  the  court  in  refusing  defendant's 
application  for  a  continuance  need  not  be  considered,  as  the  case 
will  be  reversed  on  other  grounds,  and  as  there  is  no  new  feature 
of  the  law  of  continuances  presented  in  the  application.     The 
action  of  the  court  in  overruling  defendant's  general  demurrer 
to  the  petition  is  assigned  as  error.     No  error  is  pointed  out  in 
the  assignment,  and  upon  inspection  of  the  petition  we  fail  to 
discover  any  that  would  require  a  revision  of   the 
court's  ruling.     The  court  permitted  Fagan  to  testify,  k7|?5"^  - 
over  defendant's  objections,  that  the  conductor  of  the  coaductor.* 
train  on  which  the  horses  were  shipped  informed  him 
at  what  time  the  train  was  due  at  Palestine  from  San  Antonio. 
Defendant  duly  excepted,  and  assigned  the  ruling  as  error,  be- 
cause the  statement  of  the  conductor  was  not  the  best  evidence. 
It  is  sufficient  for  us  simply  to  say  that  there  was  no  error  in  the 
ruling. 

It  is  claimed  by  appellant  that  the  court  erred  in  permitting 
witness  Fagan  to  state  what  the  custom  of  the  railroad  was  in 
delivering  stock  at  their  destination.    It  seems  the  object  of  the 
testimony  was  to  show  that  Jones  &  Co.  held  the  ^^^^    ^ 
horses  for  the  railroad  company,  and  that  plaintiff  deiiTering 
was  thus  relieved  of  the  care  of  them  while  they  were  ■*<«*  •*  d«rtN 
in  Memphis.     The  testimony  objected  to  was  as  fol-  "j^^*^*" 
lows :  Fagan   testified  that  "  it   was  customary   for 
railroad  companies  to  turn  over  stock  at  shipping  stations,  and 
at  destination  of  stock,  just  as  his  were  turned  over  to  J.  C. 
Jones  &  Co.,  at  Memphis."    This  evidence  was  introduced  in 
connection  with  other  statements  of  Fagan,  while  on  the  stand, 
that  the  horses  were  not  turned  over  to  him  on  arrival  at  Mem- 
phis ;  that  Jones  &  Co.  took  possession  of  them,  and  put  them 
in  the  stock-yards ;  and   that  Jones  told  him  he  held  them  for 
the  railroad  for  freight  charges.     The  question  of  fact  was,  were 
the  horses  delivered  to  Fagan  at  Memphis?    The  custom  of 
railroads  was  invoked  to  aid  plaintiff's  direct  proof  upon  this 
subject.    The  question  of  custom  does  not  seem  to  be  of  more' 
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than  incidental  importance  in  this  case.  The  object  of  the  evi- 
dence was  not  to  establish  any  obligation  on  the  part  of  the  com- 
pany by  proof  of  a  custom,  or  to  show  that  it  was  a  duty  of 
the  carrier,  fixed  by  usage  in  the  course  of  business,  to  hold  the 
horses  at  the  place  of  destination,  upon  which  plaintiff  seeks  to 
recover  in  this  action  ;  but  the  object  was  to  show  that  because 
<>l  such  usage  the  stock  was  not  in  fact  delivered.  The  fact  of 
delivery  or  not  was  susceptible  of  positive  proof,  and  there  was 
positive  proof  upon  the  question.  It  seems  hardly  probable 
that  the  company  would  deliver  the  horses  until  the  freight  had 
been  paid,  and  it  is  not  claimed  that  they  did.  However,  we 
may  say  that  to  warrant  the  introduction  of  usage  or  custom  in 
the  course  of  trade  it  is  necessary  to  show  that  it  is  uniform,  rea- 
sonable, and  notorious,  and  the  custom  must  be  established  by  a 
witness  or  witnesses  who  are  experienced  in  such  transactions, 
and  who  can  testify  to  the  facts  constituting  the  custom.  Opin- 
ions are  not  sufficient,  nor  are  reports  or  reputation.  2  Greenl. 
Ev.  §§  251,  252;  2  Redf.  R.  R.  §  184.  The  evidence  objected 
to  does  not  come  up  to  the  required  standard,  so  the  assignment 
of  error  must  be  sustained.  Appellant  says  the  court  erred  in 
"permitting  Fagan  to  give  his  opinion  as  to  what  the 
Opimira  eri-  stock  would  have  been  worth  at  Memphis  if  they  had 
TUiMorttoek.  J^ot  been  injured  in  transportation."  Knowledge  of 
the  market  value  of  an  article  is  hardly  an  opinion. 
It  is  a  fact  known  from  information.  If  a  witness  is  not  fully 
qualified  to  state  the  fact,  a  cross-examination  will  show  it. 
Such  matters  go  to  the  weight  of  the  evidence  and  the  credibil- 
ity of  the  witnesses,  and  not  to  the  competency  of  the  testimony. 
The  question  here  raised  as  to  the  correct  measure  of  damages 
will  be  noticed  hereafter. 

The  seventh  and  ninth  assignments  of  error  are  to  the  same 
effect,  and  are  based  on  the  refusal  of  the  court  to  allow  defend- 
ant to  prove  by  the  witness  Michelson  that  theuni- 
OBitomofnU-  versal  custom  of  all  railroads,  and  particularly  that  of 
€iirru««or  defendant,  had  been  at  all  times,  and  still  was,  not  to 
Ure  atock.  ship  live-stock,  or  receive  the  same  for  shipment,  of 
any  kind  whatever — First.  Unless  the  owner  or  agent 
would  accompany  the  stock,  on  the  same  train,  and  at  his,  the 
shipper's,  expense  and  risk,  feed  and  water  such  stock  at  the 
points  where  it  is  unloaded  for  the  purpose.  Second.  Unless  the 
shipper  would  hold  the  railway  harmless  against  ordinary  delays 
in  taking  up  freight.  Third.  Unless  the  shipper  expressly 
agrees  that,  as  a  condition  precedent  to  his  right  to  any  damage 
for  any  loss  or  injury  to  his  stock  during  transportation,  or  pre- 
vious to  loading  for  shipment,  such  shipper  will  give  notice, 
verified  by  affidavit,  of  his  claim  therefor  to  some  general  officer 
of  the  railroad  company,  or  to  the  nearest  station  agent,  before 
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the  stock  is  removed  from  the  point  of  shipment  or  destination, 
and  before  the  stock  is  mingled  with  other  stock.  Fourth.  Un- 
less the  shipper  agrees  that,  in  case  of  total  loss  of  stock,  not 
more  than  the  actual  cash  vadue  of  the  same  at  the  place  of  ship- 
ment shall  be  the  measure  of  damage.  Fifth.  Without  furnish- 
ing the  shipper  a  free  pass  over  the  line  of  shipment,  along  with 
the  same  train,  to  the  place  of  destination  of  the  stock.  Defend- 
ant offered  to  show  that  such  customs  were  general,  and  known 
to  plaintiff,  as  well  as  to  all  shippers  of  live  stock  over  railroads, 
and  specially  on  defendant's  railroad.  The  objection  made  to 
the  evidence  was  that  it  would  limit  the  liability  of  the  carrier. 
It  was  not  objected  that  these  stipulations  were  set 
up  in  the  answer  as  existing  in  contract  between  the  ^•■•••^ 
parties,  nor  that  the  proof  showed,  as  it  did,  that  niigibie. 
there  was  a  contract  containing  all  the  agreements  of 
the  parties.  Usages  of  trade,  Mr.  Greenleaf  says,  should  be 
sparingly  adopted  by  the  courts  as  rules  of  law.  "  Their  true 
office  is  to  interpret  the  otherwise  indeterminate  intentions  of 
parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts 
arising,  not  from  express  stipulation,  but  from  mere  implications 
and  presumptions  and  acts  of  a  doubtful  and  equivocal  character ; 
and  to  fix  and  explain  the  meaning  of  words  and  expressions  of 
doubtful  or  various  senses."  2  Greenl.  Ev.  §251.  Usages  of 
trade  are  admissible,  however,  to  show  the  relative  duties  and 
rights  of  parties  as  incidents  of  contracts  and  transactions ;  but 
the  usage  sought  to  be  invoked  must  have  all  the  elements  of  a 
usage  as  to  certainty,  uniformity,  notoriety,  and  reasonableness, 
and  it  must  not  be  contrary  to  law.  A  usage  cannot  be  a  good 
usage  if  it  is  contrary  to  law  or  public  policy.  In  the  case  before 
us,  for  example,  the  defendant  offered  to  show  a  custom  of  rail- 
roads not  to  receive  for  transportation  any  live-stock  unless  un- 
der certain  conditions,  modifying  their  common-law  liability. 
Such  a  custom  would  be  bad,  because  railroads  cannot  legally 
refuse  to  ship  live-stock. 

A  common  carrier  has  no  right  to  demand  of  a  shipper  a 
waiver  of  his  rights  as  a  condition  precedent  to  receiving  freight. 
If  such  a  custom  should  be  ever  so  common  and  uniform,  it 
could   not    be    sustained,  because    it,  the    custom, 
would  be  against  law.     Let  us  look  at  the  particu-  Cartom  ex»m- 

/..  i*f«  T  iBed  ftttd  held 

lars  of  the  custom  proposed  in  this  case.  It  re-  inTaUd. 
quired  the  owner  to  go  along  on  the  same  train  with 
his  stock,  to  feed  and  water  them  at  his  own  risk  and  expense. 
The  law  imposes  this  duty  on  the  carrier,  and  the  carrier  cannot 
transfer  it  to  the  shipper  by  custom.  The  shipper  might  agree 
to  go  with  his  stock,  and  to  feed  and  water  them  at  his  own  ex- 
pense, but  he  could  not  be  compelled  to  do  so  by  custom,  be- 
cause the  law  requires  this  duty  of  the  carrier.     This  custom 
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also  required  that  the  owner  of  the  stock  would  hold  the  rail- 
road harmless  against  ordinary  delays  in  taking  up  freight.  If 
the  law  held  the  railroad  harmless  for  such  delays,  a  custom 
would  not  be  necessary.  If  the  law  held  it  liable,  a  custom 
could  not  repeal  or  suspend  the  law.  It  was  also  required  by 
the  custom  proposed  that  the  shipper  should  expressly  agree 
that,  as  condition  precedent  to  his  right  to  any  damages  for  any 
loss  or  injury  to  his  stock  during  transportation,  he  should  give 
notice  of  his  claim  therefore,  verified  by  his  affidavit,  to  some 
general  officer  of  the  railroad,  or  the  nearest  station  agent,  be- 
fore the  stock  was  removed  from  the  point  of  shipment  or  des- 
tination. If  the  shipper  should  make  a  contract  to  give  such 
notice,  it  might  be  binding,  under  our  law,  if  it  was  shown  that 
there  was  such  officer  or  agent  at  the  point  of  destination  upon 
-whom  the  notice  could  be  conveniently  served.  The  custom  in 
this  case  did  not  propose  to  show  that  there  was  such  officer  or 
agent  at  the  point  of  shipment  or  destination,  without  which  it 
would  be  an  unreasonable  custom.  It  would  be  an  unreasona- 
ble stipulation  in  a  contract  limiting  the  carrier's  liability,  and 
as  an  express  contract  for  that  reason  it  could  not  be  enforced. 
Railroad  Co.  v.  Harris,  67  Tex.  166,  2  S.  W.  Rep.  574.  But  we 
will  not  be  understood  to  hold  that  the  custom,  if  it  had  been 
shown  to  be  reasonable,  could  be  sustained.  A  custom  cannot 
require  that  a  shipper  shall  expressly  agree  to  a  limitation  of 
his  right  to  damages.  The  law  of  the  land  regulates  such  mat- 
ters, and  fixes  liability  upon  failure  to  perform  duties  and  obli- 
gations of  carriers ;  and  when  so  fixed,  a  custom  cannot  extin- 
guish it,  or  require  the  injured  party  to  limit  it  by  agreement. 
We  may  say  the  same  of  the  stipulation  in  the  proposed  cus- 
tom requiring  the  shipper  to  agree,  as  a  condition  to  ship  his 
stock  on  a  railroad,  that,  in  case  of  total  loss  of  stock,  the  meas- 
ure of  damages  should  not  be  more  than  the  cash  value  of  the 
same  at  the  place  of  shipment.  Such  a  custom  would  be  ille- 
gal, and  the  carrier  could  not  require  that  the  shipper  should 
make  such  a  special  contract.  See  Railroad  Co.  v.  Trawick,  68 
Tex.  314,  4   S.  W.  Rep.  567,  in  addition  to   other  authorities 

cited.  Appellant  claims  that  the  court  erred  in  sus- 
Fftffan*!  testi-  taining  plaintiff's  objection  to  testimony  of  Fagan, 
mony— Fe«diBg  gought  to  be  elicited  by  defendant  while  he  was 
atock.  bemg  cross-exam med,  that   his   agreement   was  to 

feed  and  water  the  stock  and  attend  them  at  his 
own  expense.  It  is  sufficient  to  say,  in  answer  to  this  assign- 
ment, that  the  evidence  of  Fagan  showed  that  the  contract  of 
shipment  was  in  writing.  The  objection  to  the  evidence  was 
that  it  was  not  the  best  evidence.  The  objection  was  well 
taken,  and  was  properly  sustained. 

But  one  other  assignment  of  error  need  be  noticed,  as  it  will 
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dispose  of  the  rest,  which  relate  to  the  same  subject  more  or  less 
definitely.     The  court  found  as  a  conclusion  of  law 
that  the  measure  of  damages  was  the  difference  be-  JJ^"*' 
tween  the  market  value  of  the  stock  in  the  condition        "^^ 
they  arrived  at  destination,  and  their  market  value  had  they 
arrived  in  good  order  and  condition.     This  rule  for  the  measure 
of  damages  is  assigned  as  error.     We  agree  with  the  appellant 
upon  this  subject.     The  court  found,  and  the  evidence  showed 
that  many  of  the  mares  shipped  were  with  foal,  and  that  they 
lost  their  foal  on  the  way,  and  when  they  arrived  at  Memphis 
they  were  practically  worthless.     The  most  of  the  cargo  were 
mares.    The  railway  company  were  bound  to  deliver  them  in  a 
reasonable  time,  and  it  was  bound  to  exercise  reasonable  care 
of  the  animals  while  in  its  possession  and  while  in  course  of 
transportation.    The  correct  measure  of  damages  for  total  loss, 
there  being  what  is  called  'an  inherent  defect  in  such  freight, 
and  especially  so  in  mares  with  foal,  would  be  the  price,  less  the 
freight  charges,  they  would  have  brought  in  the  market  at  the 
place  of  destination  in  the  condition  they  would  have  been  in 
had  the  company  exercised  due  and  necessary  care  of  the  same 
while  in  its  possession,  and  this  price,  less  freight  charges,  at 
the  time  they  should  have  arrived  if  shipped  and  delivered  in  a 
reasonable  time.     In  case  of  partial  loss  the  measure  of  dam- 
ages would  be  the  difference  in  such  price,  less  freight  above 
stated,  and  the  value  of  the  animals  at  the  same  place  at  the 
time  of  arrival.     Railway  Co.  v,  Harris,  supra.     The  company 
would  not  be  liable  for  damages  resulting  from  inherent  vices 
and  defects  in  animals.     So   if   the  defendant  company  per- 
formed all  its  obUgations  and  duties  as  a  public  carrier  in  trans- 
porting the  ani^ials,  and  loss  or  depreciation  of  price  resulted 
from  natural  defects,  no  damages  could  be  had.     The  principle 
is,  the  company  would  be  liable  for  no  injury  arising  from  such 
defects,  and  the  defects  must  be  considered  in  estimating  dam- 
ages if  any  arise.     The  judgment  of  the  court  below  should  be 
reversed,  and  remanded  for  a  new  trial. 

Stayton,  CJ. — Report  of  the  commissioners  of  appeals  ex- 
amined, their  opinion  adopted,  and  the  judgment  reversed,  and 
cause  remanded. 

Carriers  of  Live-stock — injuries— Damages. — In  Houston  &T.C.  R.  Co.  v. 
Hester  (Tex.).  7  S.  W.  Rep.  776,  the  injuries  to  cattle  in  shipping  resulted 
partly  from  the  acts  of  the  owners  in  overcrowding  the  cars,  and  partly  from 
acts  of  the  carrier.  The  jury,  in  the  action  against  the  carrier,  having 
been  instructed  that  plaintiffs  were  not  entitled  to  recover  for  damages 
resulting  from  overcrowding,  rendered  a  general  verdict  for  plaintiffs  in  a 
^um  not  greater  than  the  damages  claimed  as  resulting  from  acts  of  the 
carrier.  Jleld,  that  the  jury  must  be  presumed  to  have  considered,  in  esti- 
mating damages,  only  such  facts  as,  under  thecharge,  would  fiz  liability  on 
the  carrier. 
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8ame — Contract  of  Carriac^e — 8uit  on^ — In  the  case  of  Central  R.  ^ 
Banking  Co.  v.  Tucker  (Ga.),  4  S.  £.  Rep.  5,  the  contract  declared  upon 
being  an  undertaking  to  carry  ifrom  Eufaula,  Ala.,  and  deliver  at  Albany 
Ga.,  and  that  proved  being  a  special  agreement  to  carry  from  Louis- 
ville, Ky.,  via  Atlanta,  to  Quitman,  Ga.,  the  court  held  that  the  evidence 
did  not  support  the  declaration.  The  two  contracts  are  different  causes 
of  action ;  and  in  a  suit  upon  the  one  there  can  be  no  recovery  on  the 
other. 

8ame — Limiting  Liabiiity. — Common  carriers  ntfeiy  by  contract  limit  their 
common-law  liability  when  the  limitation  is  one  reasonable  in  character. 
Louisville  &  N.  R.  Co.  v,  Sherrod,  84  Ala.  178;  Alabama  &  G.  S.  R.  Co. 
V,  Thomas,  83  Ala.  343 ;  Rosenfeld  v,  Peoria,  D.  &  E.  R.  Co.,  103  Ind. 
121 ;  Sprague  v.  Missouri  Pac.  R.  Co.,  34  Kan.  347;  Hutchinson  v,  Chi- 
cago, St.  P.  O.  &  N.  R.  Co.,  37  Minn.524;  Moultqn  v,  St.  Paul  M.  &.  M.  R. 
Co..  31  Minn.  85 ;  McFadden  v,  Missouri  Pac.  R.  Co.,  92  Mo.  343 ;  s.  c,  4 
S.  W.  Rep.  689;  Piatt  v,  Richmond,  Y.  R.  &  C.  R.  Co.,  108  N.  Y.  358; 
Pennsylvania  R.  Co.  v,  Raiordon,  119  Pa,  St.  577  ;  Grogan  v,  Adams  Ex- 
press Co.,  114  Pa.  St.  529;  Marr  v.  Western  Union  Tel.  Co.,  85  Tenn.  529; 
Block  T/.  Transportation  Co.  (Tenn.),  6  S.  W.  Rep.  881 ;  Pacific  Express  Co. 
V,  Darnell  (Tex!),  6  S.W.  Rep.  765,  and  note;  Missouri  Pac.  R.  Co.  v,  Harris, 
6y  Tex.  166;  Black  v.  (Goodrich  Transp.  Od.,  55  Wis.  319 ;  Ayres  v.  Chicaga 
&  N.  W.  R.  Co.  71  Wis.  372;  Hart  v,  Pennsylvania  R.  Co.,  112  U.  S.  331 ; 
bk.  28,  L.  ed.  717 ;  The  Bermuda,  29  Fed.  Rep.  399;  s.  c,  27  Fed.  Rep. 
476;  The  Surrey,  26  Fed.  Rep.  791 ;  The  New  Orleans,  26  Fed.  Rep.  44; 
The  Lydian  Monarch,  23  Fed.  Rep.  298;  Rintoul  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  17  Fed.  Rep.  905;  May  z/.  The  Powhattan,  5  Fed.  Rep.  375; 
Ormsby  v.  Union  P.  R.  Cx).,  4  Fed.  Rep.  706. 

In  Atwood  V,  Transportation  Co.,  9  Watts  (Pa.),  87,  Gibson,  C.J.,  recog- 
nized the  rule  as  well  established,  although  expressing  grave  doubts  of  its 
wisdom. 

In  Laing  v.  Colder,  8  Pa.  St.  479,  this  court  gave  its  assent  to  the  rule; 
while  Bell.  J.,  by  whom  the  opinion  was  delivered,  expressed  his  sympathy 
with  the  doubt  of  Chief  Justice  Gibson. 

The  same  rule  has  held  in  many  later  cases,  among  which  are  Central 
R.  &  Banking  Co.  v.  Smitha  (Ala.),  4  So.  Rep.  708 ;  Alabama  &  G.  S.  R. 
Co.z/.  Thomas,  83  Ala.  343  ;  Rosenfeld  v,  Peoria,  D.  &  E.  R  Co.,  103  Ind.. 
121 ;  Clyde  v.  Hubbard,  88  Pa.  St.  358;  Pennsylvania  R.  Co.  v.  Miller,. 
87  Pa.  St.  395  ;  American  Express  Co.  v.  Sands,  y  Pa.  St.  140 ;  Powell  v. 
Pennsylvania  R.  Co.,  32  Pa.  St.  414 ;  T.  &  P.  R.  Co.  v,  Rogers  (Tenn.),  3 
S.  W.  Rep.  660 ;  Pacific  Express  Co.  v,  Darnell  (Tex.),  6  S.  W.  Rep. 
765 ;  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331  ;  bk.  28,  L.  ed.  717. 

But  a  common  carrier  cannot  stipulate  for  exemption  from  the  conse- 

?uences  of  his  own  negligence  or  that  of  his  servants.  Rosenfeld  v,  Peoria, 
).  &  E.  R.  Co.,  103  Ind.  121;  St.  Louis  &S.  F.  R.  Co.  v.  Smuck,  49  Ind. 302 ; 
Ohio  &  M.  R.  Co.  V.  Selby,  47  Ind.  471 ;  Adams  Express  Co.  v,  Fendrick,  3^ 
Ind.  150;  Michigan  S.  &  N.I.  R.  Co. z^. Heaton,  37  Ind.  448;  Indianapolis 
P.  &  C.  R.  Co.  V,  Allen,  31  Ind.  394;  Sprague  v,  Missouri  Pac.  R.  Co.,  34 
Kan,  347;  Moulton  v,  St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  85;  McFadden 
V,  Missouri  Pac.  R.  Co.,  92  Mo.  343;  Pennsylvania  R.  Co.  v.  Miller, 
87  Pa.  St.  395 ;  Grogan  v,  Adams  Express  Co..  1 14  Pa.  St,  529 ; 
Missouri  Pac.  R.  Co.  v,  Harris,  67  Tex,  166;  Black  v.  Goodrich  Transp. 
Co.,  55  Wis.  319;  Hart  v,  Pennsylvania  R.  Co.,  112  U.  S.  ^31 ;  bk.  28,  L. 
ed.  717 ;  Grand  Trunk  R.  Co.  v,  Stevens,  95  U.  S.  (5  Otto)  655 ;  bk.  24.,  L. 
ed.  535 ;  Bank  of  Kentucky  v.  Adams  Express  Co.  93  U.  S.  (3  Otto)  174 ; 
bk.  23,  L.  ed.  872 ;  Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  89  U.  S.  (22  Wall.) 
27;  Southern  Express  Co.  v,  Caldwell,  88  U.  S.  (21  Wall.)  264;  bk.  22,  L» 
ed.  556;  New  York  Cent.  R.  Co.  v.  Lockwood,  84  U.  S.  (17  Wall.)  357;  bk. 
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21,  L.  ed.  627;  York  Mfg.  Co.  v.  Merchants'  Bank,  47  U.  S.  (6  How.)  344; 
bk.  12,  L.  ed.  465 ;  The  Surrey,  26  Fed.  Rep.  791 ;  The  New  Orleans,  26 
Fed.  Rep.  44;  Rintoul  v.  New  York  Cent.  &  H.  R.  R.  Co.,  17  Fed.  Rep. 
905;  May  V,  The  Powhattan,  5  Fed.  Repl  375  ;  Orrosby  v.  U.  P.  R.  Co., 
4  Fed.  Rep.  706.    See  also  foliowing  authorities : 

In  Alctbama, — Grey  v.  Mobile  Trade  Co.,  55  Ala.  387;  South  &  N.  A.  R. 
Co.  V,  Hanlein,  52  Ala.  606 ;  s.  c,  56  Ala.  368 ;  Southern  Exp.  Co.  v.  Arm- 
stead,  50  Ala.  350;  Southern  Exp.  Co.  v.  Crook,  44  Ala.  468;  Southern 
Exp.  Co.  V,  Cap)ertown,  44  Ala.  loi ;  Mobile  &  O.  R.  Co.  v,  Jarboe,  41  Ala. 
644;  Mobile  &  O.  R.  Co.  v,  Hopkins,  41  Ala.  486;  Steele  v.  Townsend,  37 
Ala.  247;  McClure  v.  Cox,  32  Ala.  617;  Hibler  v.  McCartney,  31  Ala.  501 ; 
Cox  V,  Peterson,  30  Ala.  608 ;  Wayland  v,  Mosely,  5  Ala.  430 ;  Ezell  v, 
English,  6  Port.  (Ala.)  311 ;  Ezell  v.  Miller,  6  Port.  (Ala.)  307;  Sampson  z/. 
Gazzam,  6  Port.  (Ala.)  123;  Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135. 

In  Arkansas. — ^Taylor  C.  &  Co<  v.  Little  Rock,  M.  R.  &  T.  R.  Co.,  32 
Ark.  393. 

In  California, — Hooper  v.  Wells,  27  Cal.  11. 

In  Colorado. — Merchants  Despatch  &  T.  Co.  v,  Cornforth,  3  Colo.  280 ; 
Western  Union  Tel.  Co.  v,  Graham,  i  Colo.  230. 

In  Connecticut, — Camp  v,  Hartford  &  N.  Y.  Steamboat  Co.,  43  Conn.  333 ; 
Welch  V,  Boston  &  A.  R.  Co.,  41  Conn.  333;  Lake  v,  Hurd,  38  Conn.  536; 
Lawrence  v.  New  York,  P.  &  B.  R.  Co.,  36  Conn.  63 ;  Peck  y.  Weeks,  34 
Conn.  14^ ;  Converse  v,  Norwich  &  N.  Y.  Transp.  Co.,  33  Conn.  166 ;  Der- 
wort  V,  Loomer,  21  Conn.  245;  Hale  v.  New  Jersey  Steam  Nav.  Co.,  15 
Conn.  539;  Crosby  v.  Fitch,  12  Conn.  410;  Williams  Z'.  Grant,  i  Conn.  487. 

In  Delaware,-^YVmn  v.  Philadelphia,  W.  &  B.  R.  Co.,  i  Houst.  (Del.) 
469. 

In  Florida, — Brock  v.  Gale,  14  Fla.  523 ;  Bennett  v.  Tilyaw,  i  Fla.  403. 

In  Georgia. — Southern  Express  Co.  v,  Urouhart,  52  Ga.  142 ;  Central 
Line  v,  Lowe,  50  Ga.  509 ;  East  Tennessee  &  G.  R.  Co.  v.  Montgomery,  44 
Ga.  278 ;  Wallace  v,  Sanders,  42  Ga.  486 ;  Southern  Express  Co.  v,  Newby, 


36  Ga^  635  ;  Berry  v.  Cooper,  28  Ga.  543. 

Exp.  ^>o.,  93  111.  523;  s.  c,  5 
J.  58;  Erie  &  Western  Transp.  Co.  v.  Dater,  91  111.  95;  s.  c,  8  Cent.  L.  J. 


In  Illinois, — Boscowitz  v,  Adams  Exp.  Co.,  93  111.  523;  s.  c,  j  Cent.  L. 


293;  Merchants  Despatch  Transp.  Co.  v,  Theibar,  86  111.  71 ;  Erie  R.  Co. 
V,  Wilcox,  84  111.  239;  Indianapolis,  B.  &  W.  R.  Co.  v.  Strain,  81  111.  504; 
Merchants  Despatch  Transp.  Co.  v.  Bolles,  80  111.  473 ;  Milwaukee  &  St. 
P.  R.  Co.  V.  Smith,  74  111.  197;  Field  v.  Chicago  &  R.  I.  Co.,  71  111.  458; 
Pennsylvania  Co.  v.  Fairchild.  69  111.  260 ;  Oppenheimer  v.  United  States 
Exp.  (3o.,  69  111.  62;  Anchor  Line  v,  Dayter,  68  111.  369;  Northern  Line 
Pkt.  Co.  V,  Shearer,  61  111.  263;  Adams  Exp.  Co.  ?/.  Stettaners,  61  111.  184; 
Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421 ;  Chicago  &  N.  W.  R.  Co.  v. 
Montfort,  60  III.  175;  American  M.U.  Exp.  Co.  v,  Schier,  55  111.  140;  Illi- 
nois (3ent.  R.  Co.  v.  Frankenberg,  54  111.  88 ;  Illinois  .Cent.  R.  Co.  v.  Mc- 
Clellan,  54  111.  58  ;  Illinois  Cent.  R.  Cx).  v,  Adams,  42  III.  474 ;  American 
Exp.  Co.  V,  Perkins,  42  III.  458 ;  Adams  Exp.  Co.  v,  Haynes,  42  111.  89 ; 
Baker  v,  Michigan  S.  &  N.  I.  R.  Co.,  42  111.  73 ;  Illinois  (3ent.  R.  Co.  v. 
Sniyser,  38  111.  354;  Illinois  C.  R.Co.  v.  Read,  37  III.  484;  Western  Transp. 
Co.  V.  Newhall,  24  111.  466;  Illinois  Cent.  R.  Co.  v,  Morrison,  19  111.  130; 
Dunseth  v.  Wade,  3  111.  (2  Scam.)  285. 

In  Indiana, — United  States  Exp.  Co.  v,  Harris,  51  Ind.  127;  St.  Louis  4 
S.  E.  Co.  V.  Smuck,  49  Ind.  302 ;  Ohio  &  M.  R.  Co.  v,  Sclby,  47  Ind.  471 ; 
Adams  Exp.  Co.  v.  Fendrick,  38  Ind.  150 ;  Michigan  S.  &  N.  I.  R.  Co.  v, 
Heaton,  37  Ind.  448;  Indianapolis.  P.  &  C.  R.  Co.  v,  Allen,  31  Ind.  394, 
Adams  Exp,  Co.t^.  Reagan,  29  Ind.  21 ;  Thayer  v,  St.  Louis,  A.  &  T.  H.  R. 
Co.,  22  Jnd.  26 ;  Wright  v,  (}afT,  6  Ind.  416. 

85  A.  &  E.  R.  R.  Cas.— 48 
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In  I<nva. — Wilde  v.  Merchants  Despatch  Transp.  Co.,  47  Iowa,  272 ;  Ban- 
croft V,  Merchant's  Despatch  Transp.  Co.,  47  Iowa,  262 ;  Stewart  v.  Mer- 
chants Despatch  Transp.  Co.,  47  Iowa,  229 ;  Mitchell  v.  United  States  £jq>. 
Co.,  46  Iowa,  214;  Robinson  v.  Merchants  Despatch  Transp.  Co.,  45  Iowa, 
470;  McCoy  V.  Keokuk  &  D.  M.  R.  Co.,  44  Iowa,  424;  Brush  i/.  S  A.  & 
D.  R.  Co.,  43  Iowa,  554;  Talbott  v.  Merchants  Despatch  Transp.  Co.,  41 
Iowa,  247;  Rose  v.  Des  Moines  V,  R.  Co.,  39  Iowa,  246 ;  German  v.  Chicago 
&  N.  W.  R.  Co.,  38  Iowa,  127;  Mulligan  v,  Illinois  Cent.  R.  Co.,  36  Iowa, 
181 ;  McDaniel  z/.  Chicago  &  N.  W.  R.  Co.,  24  Iowa.  412;  West  v.  The 
Berlin,  3  Iowa,  532 ;  Carson  v.  Harris,  4  G.  Greene  (Iowa),  516;  Whitmore 
V.  Bowman,  4  G.  Greene  (Iowa),  148 ;  The  Wisconsin  v.  Young,  3  G. 
Greene  (Iowa).  268. 

In  Kansas. — Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  16  Kan.  333 ;  St. 
Louis,  K.  C.  &  N.  R.  (3o.  v.  Piper,  13  Kan.  505 ;  Gog^in  v.  Kansas  P.  R. 
Co.,  12  Kan.  416;  Kansas  P.  R.  Co.  v.  Nichols.  9  Kan.  235 ;  Kansas  P.  R. 
Co.  V,  Reynolds,  8  Kan.  623;  Missouri  V.  R.  Co.  v.  Caldwell,  8  Kan.  244; 
The  Emily  v.  Carney,  5  Kan.  645;  Kallman  v.  United  States  Exp.  Co.,  3 
Kan.  205. 

In  Kentucky. — Lpuisville  &  N.  R.  Co.  v.  Brown  lee,  14  Bush  (Ky.),  590; 
8.  c,  9  Cent.  L.  J.  loi ;  Bryan  v.  Memphis  &  P.  R.  Co.,  11  Bush  (Ky.),  w; 
Louisville,  C.  &  L.  R.  Co.  v.  Hedger,  9  Bush  (Ky.),  645;  Adams  Elzp.  Cx>. 
V,  Loeb,  7  Bush  (Ky.),  499;  Orndorff  v.  Adams  Exp.  Co.,  3  Bush  (Ky.), 
194 ;  Keith  v.  Amende,  i  Bush  (Ky.),  455 ;  Adams  Exp.  Co.  v.  Nock,  2  Duv. 
(Ky.)  562;  Gowdy  v.  Lyon,  9  B.  Mon.  (Ky.)  112;  Reno  v.  Hogan,  12  B. 
Mon.  (Ky.)  63;  Cassilay  v.  Young,  4  B.  Mon.  (Kv.)  265. 

In  Louisiana, — Higgins  v.  New  Orleans,  M.  a  C.  R.  Co.,  28  La.  An. 
133;  Kelham  v.  The  Kensington,  24  La.  An.  100;  Levy  v.  Pontchartrain 
R.  Co.,  23  La.  An.  477;  Kember  v.  Southern  Exp.  Co.,  22  La.  An.  158  : 
Simon  v.  The  Fung  Shuey,  21  La.  An.  363;  New  Orleans  Mut,  Ins.  Co. 
V,  New  Orleans,  J.  &  G.  N.  R.  Co.,  20  La.  An.  302 ;  Frank  v.  Adams 
Exp.  Co.,  18  La.  An.  279;  Brauer  v.  The  Almoner,  18  La.  An.  266; 
Mahon  v.  The  Olive  Branch,  18  La.  An.  107 ;  Lewis  v.  The  Success,  18 
La.  An.  1;  Levois  z/.  Gale,  17  La.  An.  302;  Wentworth  v.  The  Realm, 
16  La.  An.  18;  Roberts  v.  Riley,  15  La.  An.  103;  Edwards  v.  The  (3a- 
hawba,  14  La.  An.  220;  Dunn  v.  Branner,  13  li.  An.  452;  Thomas  Z'. 
The  Morning-Glory,  13  La.  An.  269;  Hatchett  v.  The  Compromise,  12 
La.  An.  783;  Price  v.  The  Uriel,  10  La.  An.  413;  Boyce  v.  Welch,  5 
La.  An.  623 ;  Fassett  v.  Ruark,  3  La.  An.  694 ;  Van  Horn  v.  Taylor,  2  La. 
An.  58;  Hunt  v.  Nor^is,  2  Mart.  (La.)  243;  Baldwin  v.  Collins,  9  Rob. 
(La.)  468;  Van  Hern  v.  Taylof,  7  Rob.  (La.)  201. 

In  Maine. — Little  v.  Boston  &  M.  R.  Co.,  66  Me.  239;  Burnham  v. 
Grand  Trunk  R.  Co.,  63  Me.  298;  Willis  v.  Grand  Trunk  R.  Co.,  62  Me. 
488 ;  Fillebrown  v.  Grand  Trunk  R.  Co.,  55  Me.  462  ;  Sager  z/.  Portsmouth, 
S.  &  P.  &  E.  R.  Co..  31  Me.  228;  Plaisted  v.  Boston  &  K.  S.  N.  Nav. 
Co.,  27  Me.  132;  Bean  v.  Green,  12  Me.  422. 

In  Maryland. — McCoy  v.  Erie  &  W.  Transp.  Co.,  42  Md.  498  ;  McClure 
V.  Philadelphia,  W.  &  B.  R.  Co.,  34  Md.  532;  Bankard  v.  Baltimore  &  O. 
R.  Co.,  34  Md.  197  ;  Baltimore  &  O.  R.  Co.  v.  Brady,  32  Md.  333 ;  Brehme 
V.Adams  Exp.  Co.,  25  Md.  328;  McCann  v.  Baltimore  &  O.  R,  Co.,  20 
Md.  202;  Birney  v.  New  York  &  W.  P.  T.  Co.,  18  Md.  341 ;  Fergusson  ?/. 
Brent,  12  Md.  9;  Ferguson  v.  Cappeau,  6  Har.  &  J.  (Md.)  394;  Barney 
V.  Prentiss,  4  Har.  &  J.  (Md.)  317 ;  Boyle  v.  McLaughlin,  4  Har.  &  J. 
(Md.)  291. 

In  Massachusetts. — Hoadley  v.  Northern  Transp.  Co.,  115  Mass.  304; 
Packard  v.  Earle,  1 1 3  Mass.  280 ;  Gott  v,  Dinsmore,  1 1 1  Mass.  45 ;  Com. 
V.  Vermont  &  M.  R.  Co.,  108  Mass.  7;  Knowles  v,  Dabney,  105  Mass.  437; 
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Pcniberton  Co.  v.  New  York  Cent.  R.  Co.,  104  Mass.  144;  School  District 
*£/.  Boston,  H.  &  E.  R.  Co.,  102  Mass.  552;  Pendergast  v.  Adams  Exp.  Co., 
loi  Mass.  120;  Grace  v.  Adams,  100  Mass.  505;  Burroughs  v,  Norwich 
&  W.  R.  Co.,  100  Mass.  26;  Sullivan  z/.  Thompson.  99  Mass.  259;  Perry 
'V.  Thompson,  98  Mass.  249 ;  Squire  v.  New  York  Cent.  R.  Co.,  98  Mass. 
239;  Buckland  v,  Adams  Exp.  Co..  97  Mass.  124;  Ellis  v,  American  Tel. 
Cx>.,  95  Mass.  (13  Allen)  226:  Gage  v.  Tirrell,  91  Mass.  (9  Allen)  299 ;  Jud- 
son  V,  Western  R.  Co.,  88  Mass.  (6  Allen)  486 ;  Tirrell  v.  Gage,  86  Mass. 
(4  Allen)  245 ;  Malone  v.  Boston  &  W.  R.  Co.,  78  Mass.  (12  Gray)  388 ; 
Alden  v.  Pearson,  69  Mass.  (3  Gray)  342 ;  Sanford  v.  Housatonic  R.  Co., 
65  Mass.  (11  Cush.)  155;  Brown  v.  Eastern  R.  Co.,  65  Mass.  (11  Cush.) 
97 ;  Hastings  v.  Pepper,  28  Mass.  (11  Pick.)  41 ;  Phillips  v,  Earle,  25  Mass. 
(8  Pick.)  182;  Dwight  v.  Brewster,  18  Mass.  (i  Pick.)  50;  Barrett  v. 
Rogers,  7  Mass.  297. 

In  Michigan. — Great  Western  R.  Co.  v.  Hawkins,  18  Mich.  427  ;  Cleve- 
land &  T.  R.  Co.  V.  Perkins,  17  Mich.  296;  Hawkins  v.  Great  Western  R. 
Co.,  17  Mich.  57;  McMillan  v.  Michigan  S.,  etc..  R.  Co.,  16  Mich.  79; 
Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Detroit  &  G.  R.  R^  Co. 
'v,  Adams,  15  Mich.  458 ;  Sisson  v.  Cleveland  &  T.  R.  Co.,  14  Mich.  489; 
Michigan  Cent.  R.  Co.  v.  Hale.  6  Mich.  243 ;  American  Trans.  Co.  v, 
Moore,  5  Mich.  368 ;  Merrick  v,  Webster,  3  Mich.  268 ;  Michigan  Cent.  R. 
Co.  V.  Ward,  2  Mich.  538. 

In  Minnesota. — Jacobus  v.  St.  Paul  &  C.  R.  Co.,  20  Minn.  125;  s.  c,  i 
Cent.  L.  J.  125;  Christian  v,  St.  Paul  &  P.  R.  Co.,  20  Minn.  21 ;  Christen- 
son  V.  American  Exp.  Co.,  15  Minn.  270;  Cowley  v.  Davidson,  13  Minn.  92. 

In  Mississippi. — Southern  Exp.  Co.  v.  Hunnicutt.  54  Miss.  566;  Mobile 
A  O.  R.  Co.  V,  Weiner.  49  Miss.  725  ;  Vicksburg  &  M.  R.  Co.  v.  Ragsdale. 
46  Miss.  458 ;  Mobile  &  O.  R.  Co.  v.  Franks,  41  Miss.  494;  Southern  Exp. 
Co.  v.  Moon,  39  Miss.  822;  Whitesides  v.  Thurlkill,  20  Miss.  (12  Smed.  & 
M.)  599;  Neal  v.  Saunderson,  10  Miss.  (2  Smed.  &  M.)  572;  Gilmore  v. 
Carman,  9  Miss,  (i  Smed.  &  M.)  279. 

In  Missouri. — Sturgeon  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo.  569; 
Oxley  V,  St.  Louis.  K.  C.  &  N.  R.  Co.,  65  Mo.  629;  Clark  v.  St.  Louis.  K. 
C.  &  N..R.  Co.,  64  Mo.  440;  Snider  v.  Adams  Exp.  Co.,  63  Mo.  376;  s.  c, 
4  Cent.  L.  J.  I7g;  Rice  v.  Kansas  P.  R.,  63  Mo.  314;  Tuggle  v.  St.  Louis, 
K.  C.  &  N.  R.  (To.,  62  Mo.  425 ;  Read  v.  St.  Louis,  K.  C.  nT  R.  Co.,  60  Mo. 
199;  Cantling  v.  Hannibal  &  St.  J.  R.  Co.,  54  Mo.  385;  Ketchum  v. 
American  M.  U.  Exp.  Co.,  52  Mo.  390 ;  Landes  v.  Pac.  R.  Co.,  50  Mo. 
346;  Coates  V.  United  States  Exp.  Co.,  45  Mo.  238;  Wolf  v.  American 
Exp.  Co.,  43  Mo.  421 ;  Levering  v.  Union  Transp.  &  Ins.  Co.,  42  Mo.  88; 
Hill  V.  Sturgeon,  28  Mo.  323;  Carr  v.  The  Michigan,  27  Mo.  196;  Sturgess 
V.  The  Columbus,  23  Mo.  230;  Smith  v.  Whitman,  13  Mo.  352;  Collier  z/. 
Valentine,  11  Mo.  299;  The  Missouri  v.  Webb,  9  Mo.  193;  Little  v.  Sem- 
ple,  8  Mo.  99;  Dagget  v,  Shaw.  3  Mo.  264;  Bird  v.  Cromwell,  i  Mo.  81 ; 
Schutter  v,  Adams  Exp.  Co.,  5  Mo.  App.  316;  Drew  v.  Red  Line  Transit 
Co.,  3  Mo.  App.  495;  Lupe  v.  Atlantic,  etc.,  R.  Co.,  3  Mo.  App.  TJ ;  Kirby 
^.  Adams  Exp.  Co.,  2  Mo.  App.  369;  s.  c,  3  Cent.  L.  J.  435. 

In  Nebraska. — Atchison  &  N.  R.  Co.  v.  Washburn,  5  Neb.  117. 

In  New  Hampshire, — Rixford  v.  Smith,  52  N.  H.  355;  Gray  v.  Jackson, 
51  N.  H.  9;  Barter  v.  Wheeler.  49  N.  H.  9 ;  Moses  v.  Boston  &  M.  R.  Co., 
24  N.  H.  71;  Myall  v.  Boston  &  M.  R.  Co.,  19  N.  H.  122;  Bennett  v, 
Dutton,  10  N.  H.  481 ;  Graves  v.  Tick  nor,  6  N.  H.  537 ;  Harris  v.  Rand,  4 
N.  H.  259. 

In  New  Jersey. — Kinney  v.  Central  R.  Co.,  34  N.  J.  L.  (5  Vr.)  513  ;  s.  c. 
32  N.  J.  L.  (3  Vr.)  407 ;  Tuckerman  v,  Stephens  &  C.  Transp.  Co.,  32  N. 
J.  L.  (3  Vr.)  320  ;  Ashmore  v,  Pennsylvania  Steam  Towing  T.  Co.,  28  N. 
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R.  Co.  V,  McCloskey,  23  Pa.  St.  526;  Morrison  v.  Davis.  20  Pa.  St. 
171 ;  Coxe  V,  Heisley,  19  Pa.  St.  243;  Chouteaux  v.  Leech,  18  Pa.  St.  224; 
Camden  &  A.  R.  Co.  v,  Baldauf,  16  Pa.  St.  67 ;  Gales  v,  Hailman,  ix  Pa. 
St.  515;  Laing  v.  Colder,  8  Pa.  St.  479;  VandersHce  v.  The  Superior,  9 
Pa.  L  J.  116 ;  Bell  v.  Reed,  4  Binn.  (Pa.)  127  ;  Forbes  v,  Dallett,  9  Phiia. 

iPa.)  515;  Weir  v,  Exp.  Co.,  5  Phila.  (Pa.)  355;  Newburger  v,  Howard 
fc  Co.'s  Exp.,  6  Phila.  (Pa.)  174;  Ritz  v.  Pennsylvania  R.  Co.,  3  Phila. 
(Pa.)  82  ;  Gordon  v.  Little.  8  Serg.  &  R.  (Pa.)  533  ;  Beckman  v,  Shouse,  5 
Rawle  (Pa.),  179;  Atwood  v.  Reliance  Transp.  Co.,  9  Watts  (Pa.),  87; 
Warden  v.  Greer,  6  Watts  (Pa.),  424 ;  Harrington  v.  McShane,  2  Watts 
<Pa.),  443;  Hart  v,  Allen,  2  Watts  (Pa.),  114;  Whitesides  v.  Russell,  8 
Watts  &  S.  (Pa.)  44;  Bingham  t/.  Rogers,  6  Watts  &  S.  (Pa)  495  ;  Hum- 
phreys V,  Reed,  6  Whart.  (Pa.)  435 ;  Hand  v.  Bajrnes,  4  Whart.  (Pa.)  204. 

In  Rhode  Island, — Hubbard  v.  Harnden  Exp.  Co.,  10  R.  L  244. 

In  South  Carolina. — Levy  v.  Southern  Exp.  (3o,,  4  S.  C.  234 ;  Porter  v. 
Southern  Exp.  Co.,  4  S.  C.  135 ;  McClures  v,  Hammond,  i  Bay  (S.  C),  9^  ; 
Gaither  v,  Barnet,  2  Brev.  (S.  C.)  L.  488 ;  Patton  t/.  Magrath,  Uudl.  (S.  C.) 
L.  159;  Charleston  &  C.  Steamboat  Co.  z/.  Bason,  Harp.  (S.  C.)  L.  262; 
Marsh  v.  Blyth,  i  Nott  &  McC.  (S.  C.)  170 :  Baker  v.  Brinson,  9  Rich.  (S.  • 
C.)  L.  201 ;  Stadhecker  v.  Combs,  9  Rich.  (S.  C.)  L.  193;  Swindler  v,  Hil- 
liard,  2  Rich.  (S.  C.)  286;  Parker  ?/.  Brinson,  2  Rich.  (S.  C.)  L.  201; 
Reaves  v.  Waterman,  2  Spears  (S.  C),  197 ;  Singleton  v,  Hilliard,  i  Strobh. 
(S.  C.)  L.  203 ;  Cameron  v.  Rich,  4  Strobh.  (S.  C.)  L.  168 ;  s.  c,  5  Rich. 
(S.  C.)  L.  352. 

In  Tennessee, — East  Tennessee  &  G.  R.  Co.  z/.  Nelson,  i  Coldw.  (Tenn.) 
272;  Memphis  &  C.  R.  Co.  z/.  Jones,  2  Head  (Tenn.),  517  ;  Nashville  &  C. 
R.  Co.  V,  Jackson,  6  Heisk.  (Tenn.)  271  ;  Southern  Exp.  Co.  v,  Womack. 
I  Heisk.  (Tenn.)  256;  Walker  v.  Skipwith.  Meigs  (Tenn.),  502 ;  Craig 
V,  Childress.  Peck  (Tenn.).  270;  Turney  v,  Wilson,  7  Yerg.  (Tenn.)  J40; 
Jones  V,  Walker,  5  Yerg.  (Tenn.)  427;  Gordon  v,  Buchanan,  5  Yerg. 
(Tenn.)  71  ;  Olwell  v,  Adams  Exp.  Co.  (Tenn.),  i  Cent.  L.  J.  186. 

In  Texas. — Cantu  v,  Bennett,  39  Tex.  303;  Fowler  v,  Davenport,  21 
Tex.  626;  Austin  v.  Talk,  20  Tex.  164. 

In  Vermont, — Newell  v.  Smith,  49  Vt.  255 ;  Cutts  v.  Brainerd,  42  Vt. 
66 ;  Mann  v,  Birchard,  40  Vt.  326;  Blumenthal  v,  Brainerd,  38  Vt.  402  ; 
Cing  V.  Woodbridge,  34  Vt.  565  ;  Kimball  v.  Rutland  &  B.  R.  Co.,  26  Vt. 
247 ;  Farmers  &  M.  Bank  v,  Champlain  Transp.  Co.,  18  Vt.  131  ;  s.  c,  23 
Vt.  186 ;  Spencer  v,  Da^get,  2  Vt.  92. 

In  Virginia, — Virginia  &  T.  R.  Co.  v.  Savers,  26  Gratt.  (Va.)  328  ;  Wil- 
son V,  Chesapeake  &  O.  R.  Co.,  21  Gratt.  (Va.)  654 ;  Friend  v.  Woods,  6 
Gratt.  (Va.)  189. 

In  Wisconsin, — Gleason  v,  Goodrich  Transp.  Co.,  32  Wis.  85 ;  Hooper 
V.  Chicago  &  N.  W.  R.  Co.,  27  Wis.  81 ;  Wahl  v.  Holt,  26  Wis.  703;  Glass 
t/.  Goldsmith,  22  Wis.  488;  Strohn  v,  Detroit  &  M.  R.  Co.,  21  Wis.  554; 
Boorman  v,  American  Exp.  Co.,  21  Wis.  152;  Betts  v.  Farmers  Loan  & 
T.  Co.,  21  Wis.  80;  Martin  v.  American  Exp.  Co.,  19  Wis.  336;  Peet  v. 
Chicago  &  N.  W.  R.  Co.,  19  Wis.  118. 

At  to  How  Far  Common  Carriort  May  Limit  Thoir  Common-law  Liability 
by  Contract,  see  Central  R.  &  B.  Co.  v,  Smitha  (Ala.).  4  So.  Rep.  708; 
Alabama  &  G.  S.  R.  Co.  v,  Sherrod,  84  Ala.  178 ;  Alabama  &  G.  S.  R.  Co. 
'Z/.Thomas,83  Ala.  343;  Browne/.  CunardS.  S.  Co.  (Mass.),  16 N.  E.  Rep.  717; 
Tarbell  v.  Royal  Exch.  Shipping  Co.  (N.  Y.),  17  N.  E.  Rep.  721 ;  Kaiser  v, 
Hoey.  I  N.  Y.  Supp.  429;  Glenn  v.  Southern  Exp.  Co.  (Tenn.;,  8  S.  W. 
Rep.  152;  Gulf,  Colorado  &  S.  F.  R.  Co.  v,  Trawick  (Tex.  App.),  4  S. 
W.  Rep.  567;  The  Portuencc,  35  Fed.  Rep.  670. 

In  the  case  of  New  York  (3ent.  R.  Co.  v,  Lockwood.  84  U.  S.  (17  Wall. 
357 ;  bk.  21,  L.  ed.  626,  after  holding  that  common  carriers  cannot  con- 
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tract  against  their  liability  for  Diligence,  the  court  reached  the  following- 
conclusions :  (i)  That  a  common  carrier  cannot  lawfully  stipulate  for 
exemption  from  responsibility  when  such  exemption  is  not  just  and  rea- 
sonable in  the  eve  of  the  law ;  (2)  that  it  is  not  just  and  reasonable,  in  the 
eye  of  the  law,  for  a  common  carrier  to  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or  his  servants.  Under  these 
rules,  and  the  elaborate  reasoning  upon  which  they  are  based,  may  com- 
mon carriers  arbitrarily,  or  by  contract,  place  a  value  upon  articles 
received  for  carriage,  and  in  this  way  limit  the  amount  of  recovery  against 
them  in  case  of  loss  ?  If  they  may  contract  against  all  liability  for  loss  by 
means  other  than  their  own  negligence  or  fraud,  of  course  they  may  con- 
tract for  the  amount  of  recovery  in  such  cases.  But  in  case  of  a  loss 
through  their  negligence  or  fraud,  the  same  reasons,  at  first  view,  would 
seem  to  exist  against  contracts  limiting  the  amount  of  recovery  as  exact, 
against  contracts  for  total  exemption.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
7/.  Simpson,  30  Kan.  645;  Moulton  v,  St.  Paul,  M.  &  M.  K.  Co..  31  Minn. 
85 ;  United  States  Exp.  Co.  7^  Backman.  28  Ohio  St.  144;  Black  v.  Good- 
rich Transp.  Co.,  55  Wis.  319. 

8am« — Stipulating  for  Notice. — In  the  case  of  Ormsby  v.  Union  Pac.  R. 
Co.,  4  Fed.  Rep.  706,  a  clause  in  the  contract  for  the  shipment  of  live- 
stock, providing  that  the  shipper  should  give  notice  of  any  claim  for  dam- 
ages before  unloading  the  stock,  was  held  void.  See  Smither  v,  Louisville  & 
N.  R.  Co.  (Tenn.),  6  S.W.  Rep.  209.  But  it  was  held,  in  Spra^e  v.  Missouri 
Pac.  R.  Co.,  34  Kan.  347,  a  similar  stipulation  requiring  written  notice  to 
be  given  to  some  officer  of  the  company  or  to  the  nearest  station  agent 
before  the  stock  was  removed  from  the  place  of  delivery,  or  was  mingled 
w^ith  other  stock,  was  sustained ;  the  court  holding  it  could  not  be  re- 
garded as  an  attempt  to  exonerate  the  railroad  company  from  liability  for 
its  negligence; — following  Goggin  v.  Kansas  Pac.  R.  Co.,  12  Kan.  416. 
See  South  &  N.  Ala.  R.  Co.  v,  Henlein,  52  Ala.  606;  Southern  Exp.  Co. 
V.  Caperton,  44  Ala.  loi ;  United  States  Exp.  Co.  v.  Harris,  51  Ind.  127; 
Adams  Exp.  Co.  v,  Reagan,  29  Ind.  21  ;  Squire  v.  New  York  Cent.  R.  Co., 
0^  Mass.  239 ;  Christian  v.  St.  Paul  &  M.  K.  Co.,  20  Minn.  21 ;  Southern 
Exp.  Co.  V.  Hunnicutt,  54  Miss.  566 ;  Dawson  v,  St.  Louis,  K.  C.  &  N.  R. 
Co.,  76  Mo.  514 ;  Oxley  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo.  629;  Rice 
V.  Kansas  Pac.  R.  Co..  63  Mo.  314;  Westcott  v.  Fargo,  61  N.  Y.  542; 
Macklin  v.  New  Jersey  Steamship  Co.,  7  Abb.  (N.  Y.)  Pr.  (N.  S.)  229 ;  Kaiser 
V.  Hoey,  i  N.Y.  Supp.429;  Browning  v.  Long  Island  R.  to.,  2  Daly  (N.  Y.), 
117;  Place*z/.  Union  Exp.  Co.,  2  Hilt.  (N.  Y.)  19;  Capehart  v.  Seabord  & 
R.  R.  Co.,  77  N.  C.  255  ;  Newburger  v.  Howard  &  Co.  Exp..  6  Phila.  (Pa.) 
174;  Weir  V.  Express  Co.,  5  Phila.  (Pa.)  353;  Porter  v.  Southern  Exp. 
Co.,  4  S.  C.  135;  Texas  Cent.  R.  Co.  v.  Morris,  (Tex.),  16  Am.  &  Eng. 
R.  R.Cas.  259;  Southern  Exp.  Co.  v,  Caldwell,  88  U.  S.  (21  Wall.)  264; 
bk.  22,  L,  ed.  556.  But  where  there  is  evidence  tending  to  excuse 
the  plaintiff  for  his  delay  in  making  such  claim,  which  is  marie  as  soon 
after  the  discoveiy  of  the  shippage  as  is  reasonably  possible,  an  instruction 
that  there  should  be  a  strict  compliance  with  the  letter  of  the  contract 
relating  to  the  giving  of  notice  before  there  could  bv  a  recovery,  was  held 
to  be  error  in  Glenn  v.  Southern  Ejcp.  Co.  (Tenn.),  o  S.  W.  Rep.  152. 

In  Smither  v.  Louisville  &  N.  R.  Co.,  decided  by  the  supreme  court  of 
Tennessee,  Dec.  15,  1887,  an  action  against  a  carrier  to  recover  for  injuries 
t<^  stock,  the  carrier  set  up  a  contract  wherebjr  the  shipper  agreed  as  a  con- 
dition precedent  to  his  right  to  recover  for  injuries  to  said  stock,  that  he 
would  give  notice  in  writing  of  his  claim  therefor  to  some  officer  of  the 
carrier,  or  its  nearest  station  agent,  before  said  stock  was  removed  from 
its  place  of  destination,  or  from  the  place  of  delivery  to  the  shipper,  and 
before  said  stock  was  mingled  with  other  stock,    //elci,  that  the  contract 
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was  uncertain,  ambiguous,  and  an  attempt  to  protect  the  carrier  from  loss 
occasioned  by  its  own  fault,  by  imposing  unreasonable  duties  on  the 
shipper;  and  the  failure  to  give  such  notice  was  not  a  defence. 


AyreS  et  al. 

V. 

Chicago  and  Northwestern  R.  Co.  . 

{Wisconsin  Supreme  Court,  March  27,  1888.) 

Carriart  of  Llv«-stock — Duty  to  Carry — Failure  to  Furnish  darst — Where 
a  railroad  company  which  is  a  common  carrier  of  live-stock  is  requested* 
a  reasonable  time  beforehand  to  furnish  cars  suitable  for  the  transporta- 
tion of  live-stock  at  a  specified  time  and  shipping-point,  it  is  its  duty  to 
inform  the  applicant  within  a  reasonable  time  whether  it  can  furnish 
such  cars  at  the  time  required  ;  and  where  it  fails  to  give  such  notice,  and 
the  shipper,  relying  upon  its  performance  of  duty  as  a  common  carrier, 
prepares  and  has  his  stock  ready  for  shipment  at  the  time  and  place  named, 
the  company  is  liable  for  the  damages  suffered  by  him  by  reason  of  its 
failure  to  so  furnish  the  cars. 

Same — Who  Are. — A  railroad  company  which  is  engaged  in  the  business 
of  transporting  live-stock  over  all  its  roads,  and  is  accustomed  to  furnish 
reasonable  cars  therefor  upon  reasonable  notice  whenever  it  is  within  its 
power  to  do  so,  and  which  holds  itself  out  to  the  public  generally  as  a 
common  carrier  of  live-stock  upon  such  terms  and  conditions  as  are  im- 
posed in  special  contracts  made  by  it  with  shippers,  is  a  common  carrier 
of  live-stock  with  such  restrictions  and  limitations  of  its  common-law 
duties  and  liabilities  as  arise  from  the  instincts,  habits,  propensities,*  wants, 
necessities,  vices,  or  locomotion  of  such  animals,  under  such  contracts  of 
carriage. 

Same — Inability  to  Furnish  Cars — Evidencet — Defendant  railroad  company 
has  the  burden  to  prove  its  inability  to  furnish  cars  at  a  certain  time  and 
place  as  requested  for  the  transportation  of  live  stock,  as  facts  excusing 
Its  failure  so  to  furnish  such  cars  necessarily  lie  peculiarly  within  the 
knowledge  of  its  officers  and  agents. 

Same— Delay — Measure  of  Damages. — A  railroad  company  sued  for 
damages  arising  from  a  delay  in  transporting  and  delivering  live-stock  is 
not  liable  for  loss  or  damage  arising  from  a  delay  from  Saturday  to  Mon- 
day in  the  sale  of  such  stock,  where  delivery  was  made  at  the  market  in 
time  for  sale  on  Saturday. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  in  an  action  for 
damages  occasioned  by  a  delay  in  furnishing  cars  for  the  trans- 
portation of  live-stock. 

This  case  was  here  on  a  question  of  pleading  upon  a  former 
appeal  (58  Wis.  537 ;  16  Am.  &  Eng.  R.  R.  Cas.  171).  The  amend- 
ed complaint  is  to  the  effect  that  the  defendant,  the  Chicago  & 


680  AY  RES  et  al.  v.  Chicago  and  northwestern  r.  oo. 

Northwestern  R.  Co.,  being  a  common  carrier  engaged  in  the 
transportation  of  live-stock  and  accustomed  to  furnish  cars  for 
all  live-stock  offered,  was  notified  by  the  plaintiffs,  Volney  Ayres 
and  George  Hagenah,  on  or  about  October  13,  1882,  to  have 
four  such  cars  for  the  transportation  of  cattle,  hogs,  and  sheep, 
at  its  station  at  La  Valle,  and  three  at  its  station  at  Reedsburg, 
ready  for  loading,  on  Tuesday  morning,  October  17,  1882,  for 
transportation  to  Chicago  ;  that  the  defendant  neglected  and 
refused  to  provide  such  cars  at  either  of  said  stations  for  four 
days,  nothwithstanding  it  was  able  and  might  reasonably  have 
done  so ;  and  also  neglected  and  refused  to  carry  said  stock  to 
Chicago  with  reasonable  diligence,  so  that  they  arrived  there 
four  days  later  than  they  otherwise  would  have  done  ;  whereby 
the  plaintiffs  suffered  loss  and  damage,  by  decrease  in  price  and 
otherwise,  $1700.  The  answer,  in  effect,  admitted  the  defend- 
ant's incorporation  with  the  privileges  alleged  ;  **  that  it  was  at 
times  engaged  in  the  transportation  over  its  roads,  of  live-stock, 
when,  and  if  it  was,  able  to  do  so,  and  was  accustomed  to  furnish 
suitable  cars  therefor  upon  reasonable  notice  when  within  its 
power  to  do  so ;  and  to  receive,  transport,  and  deliver  such  live- 
stock with  reasonable  despatch,  but  only  upon  special  contracts 
at  the  time  entered  into  between  the  shipper  and  this  defendant, 
and  upon  such  terms  and  conditions  as  snould  be  agreed  upon 
in  writing ;  that  one  of  the  lines  of  this  defendant  railway  is 
located  as  in  said  amended  complaint  stated."  The  answer  also, 
in  effect,  alleged  that  "  within  a  reasonable  time,  and  as  soon  as 
it  reasonably  could,  and  as  soon  as  it  was  within  its  power  to  do 
so ''  after  the  application  of  the  plaintiffs  for  such  cars,  the 
defendant  "  forwarded  four  suitable  and  empty  cars  to  La 
Valle  **  and  "  three  suitable  and  empty  cars  to  Reedsburg,*'  which 
cars  were  severally  fonvarded  with  reasonable  despatch,  and 
arrived  in  due  course,  and  as  soon  as  they  could  with  reasonable 
despatch  be  forwarded  over  its  line ;  that  at  the  times  of  such 
respective  shipments  the  plaintiffs  entered  into  an  agreement  in 
writing  with  the  defendant  for  the  transportation  of  said  stock 
at  special  rates,  and  in  consideration  thereof  it  was  agreed  that 
the  defendant  should  not  be  liable  for  loss  from  the  delay  of 
trains  not  caused  by  the  defendant's  negligence.  At  the  close 
of  the  trial  the  jury  returned  a  special  verdict  to  the  effect :  (i) 
That,  at  the  times  named,  the  plaintiffs  were  copartners  at  Reeds- 
burg, engaged  in  buying,  and  shipping  live-stock  to  the  Chicago 
market  for  sale ;  (2)  that,  at  the  times  stated,  the  defendant  was 
a  common  carrier,  and  as  such,  engaged  in  the  transportation  of 
live-stock  and  accustomed  to  furnish  cars  for  and  transport  all 
live-stock  offered  for  that  purpose ;  (3)  that  one  of  its  lines  run 
from  La  Valle  and  Reedsburg  to  Chicago ;  (4)  that,  October  1 3, 
1882,  the  plaintiffs,  being  fully  apprised  of  the  state   of   the 
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Chicago  market  for  live-stock  and  prices,  proceeded  to  buy 
therefor  seven  carloads  of  cattle,  hogs,  and  sheep,  four  to  be 
loaded  at  La  Valle  and  three  at  Reedsburg ;  (5,  6,  7,  8,  9,  10, 
and  14)  that  the  plaintiffs  notified  the  defendant's  agents  at 
the  respective  stations,  October  13,  1882,  to  have  such  cars  in 
readiness  at  such  stations  respectively,  October  17,  1882,  and 
that  such  notices  were  reasonable,  and  such  agents  promised  to 
order  the  cars  and  have  them  in  readiness  at  the  time ;  (i  i)  that 
two  cars  were  furnished  at  Reedsburg,  October  17,  1882,  and 
one  October  19,  1882;  (12^  that  the  four  were  furnished  at  La 
Valle,  October  19,  1882  ;  (13)  that  the  defendant  furnished  two 
as  soon  as  it  reasonably  could,  biit  five  it  did  not;  (15)  that  the 
plaintiffs  received  no  notice  before  October  17,  1882,  that  the 
-cars  would  not  be  furnished  as  ordered  ;  (16,  17,  and  18)  that 
prior  to  that  time,  and  with  the  expectation  that  the  cars  would 
be  on  hand  as  ordered,  the  plaintiffs  had  bought  sufficient  stock 
to  load  said  several  cars,  and  had  the  same  at  said  respective 
stations  on  the  morning  of  October  17,  1882;  (19)  that  the  de- 
fendant, being  able  to  furnish  such  cars,  disregarded  its  duty  as 
a  common  carrier  in  live-stock  in  not  having  the  same  on  hand 
when  ordered  ;  (20)  that,  had  the  cars  been  so  furnished,  they 
would  have  arrived  at  Chicago  on  the  morning  of  October  18, 
1882  ;  (21)  as  it  was,  two  arrived  there  on  Thursday,  October  19, 
1882,  A.M.,  and  five  on  Friday,  October  20,  1882,  at  5:45  P.M.; 
*(22,  23,  and  24)  that  the  market  value  of  hogs  in  Chicago  on 
Friday,  October  20,  was  $7.36  per  hundred, — on  Saturday, 
October  21,  it  was  $7. 11, — ^andon  Monday,  October  23,  $6.81;  (25, 
26,  and  27)  that  the  loss  on  the  hogs,  by  reason  of  depreciation 
of  the  market,  was  $140.08 ;  that  the  total  damages  of  the  plain- 
tiffs on  all  the  stock  was  assessed  at  $825.97,  made  up  of  the 
following  items,  to  wit :  Taking  care  of  and  feeding  stock,  $50 ; 
skrinkage  on  hogs,  cattle,  and  sheep,  $408.35  ;  depreciation  in 
value  on  hogs  and  sheep,  $172.58 ;  and  interest  on  the  above 
sums  until  the  rendition  of  the  verdict,  $195.04.  The  defendant 
thereupon  moved  for  judgment  in  its  favor  upon  the  verdict  and 
record,  which  was  denied.  Thereupon  the  defendant  moved  to 
set  aside  the  verdict,  and  for  a  new  trial,  upon  the  grounds  that 
the  verdict  is  against  the  weight  of  the  evidence,  and  for  errors 
of  the  court  in  its  charge  to  the  jury  and  in  its  rulings  on  the 
trial,  and  because  the  damages  were  excessive  and  contrary  to 
the  proofs;  which  motion  was  denied.  Thereupon,  and  upon 
the  motion  of  the  plaintiffs,  judgment  was  ordered  in  their  favor 
on  the  special  verdict  for  $825.97  damages  and  costs.  From  the 
judgment  entered  thereon,  accordingly,  the  defendant  brings 
this  appeal. 

JenkinSy  Winkler  &  Smith  for  appellant. 

G.  Stevens  for  respondents. 
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Cassoday,  J. — There  is  no  finding  of  any  agreement  on  the 
part  of  the  defendant  to  have  the  cars  in  readiness  at  the  station 
on  Tuesday  morning,  October  17,  1882.  There  is  no  testimony 
^^  to  support  such  a  finding.     One  of  the  plaintiffs  tes- 

hATe  Clin  tiiied,  in  effect,  that  he  told  the  agent  that  he  would 
rf>»d7-£Ti-  want  the  cars  on  the  morning  of  the  day  named ; 
deBee-FiMd-     ^j^^^  ^.j^^  ^g^^^^  ^^^^  ^^^^  ^j^^  Order,  put  it  on  his 

book,  and  said,  "  All  right,"  he  would  try  and  get 
them,  but  that  they  were  short  because  they  were  then  using 
more  cars  for  other  purposes  ;  that  nothing  more  was  said.  It 
appears  in  the  case  that  the  cars  were  in  fact  furnished.  It  also 
appears  that,  as  the  shipments  were  made,  special  written  con- 
tracts therefor  were  entered  into  between  the  parties,  whereby 
it  was,  in  effect,  agreed  and  understood  that  the  plaintiffs  should 
load,  feed,  water,  and  take  care  of  such  stock,  at  their  own  ex- 
pense and  risk,  and  that  they  would  assume  all  risk  of  injury  or 
damage  that  the  animals  might  do  to  themselves,  or  each  other, 
or  which  might  arise  by  delay  of  trains ;  that  the  defendants 
should  not  be  liable  for  loss  by  jumping  from  the  cars  or  delay 
of  trains  not  caused  by  the  defendant's  negligence.  The  court, 
in  effect,  charged  the  jury  that  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  defendant  causing  delay  in  any 
train  after  shipment,  and  hence  that  the  delay  of  the  two  cars 
admitted  to  have  been  furnished  in  time  was  not  before  them 
for  consideration.  This  relieves  the  case  from  all  liability  on 
contract.  It  also  narrows  the  case  to  the  defendant's  liability 
for  the  delay  of  two  days  in  furnishing  the  five  cars  at  the 
station    named,    as    ordered    by    the    plaintiffs,    and    in    the 

absence  of  any  contract  to  do  so.  In  Richardson  v. 
UviutioBof    Railway  Co.,  61  Wis.  601  ;  s.  c,  18  Am.  &  Eng.  R.  R. 

"ftnierof  Ht6  ^^^'  53^'  ^^  ^^^»  ^"  effect,  held  competent  for  a  rail- 
■toek.  road  company  engaged  in  the  business  of  transport* 

ing  live-stock,  to  exempt  itself  by  express  contract 
"  from  damage  caused  wholly  or  perhaps  in  part,  by  the  instincts, 
habits,  propensities,  wants,  necessities,  vices,  or  locomotion  of 
such  animals."  And  it  was  then  said  :  "  Since  the  action  is  not 
based  upon  contract,  the  plaintiff  must  recover,  if  at  all,  by 
reason  of  the  defendant's  liability  as  a  common  carrier, 
upon  mere  notice  to  furnish  cars  and  a  readiness  to  ship  at 
the  time  notified.  Did  such  notice  and  readiness  to  ship 
create  such  liability?  We  have  seen  that  a  carrier  of  live- 
stock may,  to  at  least  a  certain  extent,  limit  its  liability. 
Whether  the  defendant  was  accustomed  to  so  limit  its  liability, 
or  to  carry  all  live-stock  tendered  upon  notice,  without  restric- 
tion, does  not  appear  from  the  record.  If  it  was  accustomed  to 
so  limit,  and  the  limitation  was  legal,  it  should  at  least  have  been 
so  alleged,  together  with  an  offer  to  comply  with  the  customary 
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restriction.  If  it  was  accustomed  to  carry  all  live-stock  offered 
upon  notice  and  tender,  and  without  restriction,  then  it  would  be 
difficult  to  see  upon  what  ground  it  could  discriminate  against 
the  plaintiff  by  refusing  to  do  for  him  what  it  was  constantly  in 
the  habit  of  doing  for  others."  In  that  case  there  was  a  failure 
to  allege  any  such  custom  or  holding  out  on  the  part  of  the  de- 
fendant, or  that  reasonable  notice  had  been  given  to  the  defend- 
ant to  furnish  suitable  cars  to  the  person  applying  therefor,  or 
that  the  same  was  within  its  power  to  do  so ;  and  hence  the  de- 
murrer was  sustained.  The  allegations  thus  wanting  in  that  case 
are  present  in  this  complaint.  It  is,  moreover,  in  effect,  admitted 
that  the  defendant  was  at  times,  when  able  to  do  so,  engaged 
in  the  transportation  of  live-stock  over  its  roads,  one  line  of 
which  runs  through  the  stations  in  question  ;  that  it  was  accus- 
tomed to  furnish  suitable  cars  therefor,  upon  reasonable  notice, 
when  within  its  power  to  do  so ;  and  to  receive,  transport,  and 
deliver  such  live-stock  with  reasonable  despatch,  but  only  upon 
special  contracts  at  the  time  entered  into  between  the  shipper 
and  the  defendant,  and  upon  such  terms  and  conditions  as  should 
be  agreed  upon  in  writing.  It  is,  moreover,  manifest  that  the 
defendant  actually  undertook  to  furnish  the  cars  at  the  time 
designated  by  the  plaintiffs ;  that  it  succeeded  in  furnishing  two 
of  them  on  time ;  that  there  was  a  delay  of  two  days  in  furnish- 
ing the  other  five ;  and  that  the  plaintiffs  were  willing  to,  and 
did,  submit  to  the  terms  and  conditions  of  carriage  imposed  by 
the  defendant  by  signing  the  special  written  contracts  men- 
tioned. It  mqst  be  assumed,  also,  that  such  special  written  con- 
tracts were  substantially  the  same  as  all  contracts  made  by  the 
defendant  at  that  season  of  the  year,  for  the  shipment  of  similar 
live-stock  under  similar  circumstances.  Otherwise  the  defendant 
would  be  justly  chargeable  with  unlawful  discrimination  ;  the 
right  to  do  which  the  learned  counsel  for  the  defendant  frankly 
disclaimed  upon  the  argument.  We  are  therefore  forced  to  the 
conclusion  that  at  the  time  the  plaintiffs  applied  for  i>efe«d*Mta 
the  cars  the  defendant  was  engaged  in  the  business  of  eoMoneaiy 
transporting  live-stock  over  its  roads,  including  the  rierofUTo 
line  in  question,  and  that  it  was  accustomed  to  furnish  '^^^ 
suitable  cars  therefor,  upon  reasonable  notice,  whenever  it  was 
within  its  power  to  do  so ;  and  that  it  held  itself  out  to  the 
public  generally  as  such  carrier  for  hire  upon  such  terms  and 
conditions  as  were  prescribed  in  the  written  contracts  mentioned. 
These  things,  in  our  judgment,  made  the  defendant  a  common 
carrier  of  live-stock,  with  such  restrictions  and  limitations  of  its 
common-law  duties  and  liabilities  as  arose  from  the  instincts, 
habits,  propensities,  wants,  necessities,  vices,  or  locomotion  of 
such  animals,  under  the  contracts  of  carriage.  This  proposition 
is  fairly  deducible  from  what  was  said  in  Richardson  v.  Railway 
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Co.,  supra,  and  is  supported  by  the  logic  of  numerous  cases. 
Railroad  Co.  t/.  Bank,  123  U.  S.  727;  Moulton  v.  Railway  Co., 
31  Minn.  85, 12  Am.  &  Eng.  R.  R.  Cas,  13  ;  Lindsley  v.  Railroad 
Co.  (Minn A  31  Am.  &  Eng.  R.  R.  Cas.  86;  Evans  v.  Railroad 
Co.,  Ill  Mass.  142  ;  Kimball  v.  Railroad  Co.,  26  Vt.  247,  62  Am. 
Dec.  567;  Rixford  v.  Smith,  52  N.  H.  355  ;  Clarke  v.  Railroad 
Co.,  14  N.  Y.  570,  67  Am.  Dec.  205  ;  Railroad  Co.  v,  Henlein, 
52  Ala.  606;  Baker  v.  Railroad  Co.,  10  Lea,  304,  16  Am.  & 
Eng.  R.  R.  Cas.  149 ;  Railroad  Co.  v.  Lehman,  56  Md.  209 ;  Mc- 
Fadden  v.  Railway  Co.  (Mo.),  30  Am.  &  Eng.  R.  R.  Cas.  17;  3 
Am.  &  Eng.  Encyc.  Law,  pp.  i-io,  and  cases  there  cited.  This 
is  in  harmony  with  the  statement  of  Parke,  B.,  in  the  case  cited 
by  counsel  for  the  defendant,  that  "  at  common  law  a  carrier  is 
not  bound  to  carry  for  every  person  tendering  goods  of  any 
description,  but  his  obligation  is  to  carry  according  to  his  pub- 
lic profession."  Johnson  v.  Railroad  Co.,  4  Exch.  372.  Being 
Deft««A«t*i  *  common  carrier  of  live-stock  for  hire,  with  the  re- 
4mti  to  fkr-  strictions  and  limitations  named,  and  holding  itself  out 
■**  e«ri-Ko-  to  the  public  as  such,,  the  defendant  is  bound  to  fur- 
*****  nish  suitable  cars  for  such  stock,  upon  reasonable 

notice,  whenever  it  can  do  so  with  reasonable  diligence,  without 
jeopardizing  its  other  business  as  such  common  carrier.  Railway 
Co.  V,  Nicholson,  61  Tex.  491  ;  Railroad  Co.  v.  Erickson,  91  111. 
€13;  Ballentine  v.  Railroad  Co.,  40  Mo.  491  ;  Guinn  v.  Railway 
Co.,  20  Mo.  App.  453.  Whether  the  defendant  could  with  such 
diligence  so  furnish  upon  the  notice  given  was  necessarily  a 
question  of  fact  to  be  determined.  The  plaintiffs,  as  such 
shippers,  had  the  right  to  command  the  defendant  to  furnish 
such  cars.  But  they  had  no  right  to  insist  upon  nor  expect 
compliance,  except  upon  giving  reasonable  notice  of  the  time 
when  they  would  be  required.  To  be  reasonable,  such  notice 
must  have  been  sufficient  to  enable  the  defendant,  with  reason- 
able diligence,  under  the  circumstances  then  existing,  to  furnish 
the  cars  without  interfering  with  previous  orders  from  other 
shippers  at  the  same  station,  or  jeopardizing  its  business  on 
other  portions  of  its  road.  It  must  be  remembered  that  the 
defendant  has  many  lines  of  railroad  scattered  through  several 
different  States.  Along  each  and  all  of  these  lines  it  has  stations 
of  more  or  less  importance.  The  company  owes  the  same  duty 
to  shippers  at  any  one  station  as  it  does  to  the  shippers  at  any 
other  station  of  the  same  business  importance.  The  rights  of 
all  shippers  applying  for  such  cars  under  the  same  circumstances 
are  necessarily  equal.  No  one  station,  much  less  any  one  shipper, 
has  the  right  to  command  the  entire  resources  of  the  company, 
to  the  exclusion  or  prejudice  of  other  stations  and  other  ship- 
pers. Most  of  such  suitable  cars  must  necessarily  be  scattered 
along  and  upon  such  different  lines  of  railroad,  loaded  or  un- 
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loaded.  Many  will  necessarily  be  at  the  larger  centres  of  trade. 
The  Conditions  of  the  market  are  not  always  the  same,  but  are 
liable  to  fluctuations,  and  may  be  such  as  to  create  a  great  de- 
mand for  such  cars  upon  one  or  more  of  such  lines,  and  very 
little  upon  others.  Such  cars  should  be  distributed  along  the 
different  lines  of  road,  and  the  several  stations  on  each,  as  near 
as  may  be,  in  proportion  to  the  ordinary  business  requirements 
at  the  time,  in  order  that  shipments  may  be  made  with  reason- 
able celerity.  The  requirement  of  such  fair  and  general  distri- 
bution and  uniform  vigilance  is  not  only  mutually  beneficial  to 
producers,  shippers,  carriers,  and  purchasers,  but  of  business  and 
trade  generally.  It  is  the  extent  of  such  business  ordinarily 
done  on  a  particular  line,  or  at  a  particular  station,  which  proper- 
ly measures  the  carrier's  obligation  to  furnish  such  transporta- 
tion. But  it  is  not  the  duty  of  such  carrier  to  discriminate  in 
favor  of  the  business  of  one  station  to  the  prejudice  and  in- 
jury of  the  business  of  another  station  of  the  same  importance. 
These  views  are  in  harmony  with  the  adjudications  last  cited. 
The  important  question  is  whether  the  burden  is  upon  the  plain- 
tiffs to  prove  that  the  defendant  might,  with  such  reasonable 
diligence,  and  without  thus  jeopardizing  its  other 
business,  have  furnished  such  cars  at  the  time  ordered  JJ5J55j|,gtfcrt 
and  upon  the  notice  given  ;  or  whether  such  burden  defeadaBt; 
wa3  upon  the  defendant  to  prove  its  inability  to  do  ^^^!^^^ 
so.  We  find  no  direct  adjudication  upon  the  ques-  ^^^^ 
tion.  Ordinarily,  a  plaintiff  alleging  a  fact  has  the 
burden  of  proving  it.  This  rule  has  been  applied  by  this  courtr 
even  where  the  complaint  alleges  a  negative,  if  it  is  susceptible 
of  proof  by  the  plaintiff.  Hepler  v.  State,  58  Wis.  46.  But  it 
has  been  held  otherwise  where  the  only  proof  is  peculiarly  with- 
in the  control  of  the  defendant.  Mecklem  v.  Blake,  16  Wis. 
102 ;  Beckmann  v.  Henn,  17  Wis.  41 2  ;  Noonan  v.  Ilsley,  21  Wis. 
144;  Railroad  Co.  v.  Bacon,  30  111.  352  ;  Brown  z;.  Brown,  30  La. 
Ann,  511.  Here  it  may  have  been  possible  for  the  plaintiffs  to 
have  pjroved  that  there  were  at  the  times  and  stations  named,  or 
in  the  vicinity,  empty  cars,  or  cars  which  had  reached  their  des. 
tination,  and  might  have  been  emptied  with  reasonable  diligence, 
but  they  could  not  know  or  prove,  except  by  agents  of  the 
defendant,  that  any  of  such  cars  were  not  subject  to  prior  orders, 
or  superior  obligation^.  The  ability  of  the  defendant  to  so 
furnish  with  ordinary  diligence,  upon  the  notice  given,  upon  the 
principles  stated,  was,  as  we  think,  peculiarly  within  the  knowl- 
edge of  the  defendant  and  its  agents,  and  hence  the  burden  was 
upon  it  to  prove  its  inability  to  do  so.  Where  a  shipper  applies 
to  the  proper  agency  of  a  railroad  company  engaged  in  the 
business  of  such  common  carrier  of  Jive-stock  for  such  cars  to  be 
furnished  at  a  time  and  station  named,  it  becomes  the  duty  of 
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the  company  to  inform  the  shipper,  within  a  reasonable  time,  if 
practicable,  whether  it  is  unable  to  so  furnish,  and  if  it  fails  to  give 
such  notice,  and  has  induced  the  shipper  to  believe  that  the  cars 
will  be  in  readiness  at  the  time  and  place  named,  and  the  shipper, 
relying  upon  such  conduct  of  the  carrier,  is  present  with  his  live- 
stock at  the  time  and  place  named,  and  finds  no  cars,  there 
would  seem  to  be  no  good  reason  why  the  company  should  not 
respond  in  damages.  Of  course,  these  observations  do  not 
involve  the  question  whether  a  railroad  company  may  not  refrain 
from  engaging  in  such  business  as  a  common  carrier  ;  nor  whether 
having  so  engaged,  it  may  not  discontinue  the  same.  The  court 
very  properly  charged  the  jury,  in  effect,  that  if  all  the  cars  had 
been  furnished  on  time,  as  the  two  were,  it  was  reasonable  to 
presume,  in  the  absence  of  any  proof  of  actionable  negligence 
on  the  part  of  the  defendant,  that  they  would  have  reached  Chi- 

cago  at  the  same  time  the  two  did — to  wit,  Thursday 
v^  iFMH-     October  19,  1882,  A.M.,  whereas  they  did  not  arrive 

until  Friday  evening.  This  was  in  time,  however,  for 
the  market  in  Chicago,  on  Saturday,  October  21,  1882.  This  nec- 
essarily limited  the  recovery  to  the  expense  of  keeping,  the  shrink- 
age, and  depreciation  in  value  from  Thursday  until  Saturday. 
Railroad  Co.  v,  Erickson,5'i//r^3;.  The  trial  court,  however,  refused 
to  so  limit  the  recovery,  but  left  the  jury  at  liberty  to  include 
such  damages  down  to  Monday,  October  23,  1882.  For  this 
manifest  error,  and  because  there  seems  to  have  been  a  mistrial 
in  some  other  respects,  the  judgment  of  the  circuit  cotlrt  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Common  Carriers — Who  Arei — For  a  full  discussion  of  the  question  of 
who  are  common  carriers,  see,  ante,  Schlossz/.  Wood.  492  and  note,  49^-498 

Same — Delay  in  Transportation. — It  is  held  in  Missouri  Pac.  R.  Co.  v. 
Cornwall,  decided  by  the  supreme  court  of  Texas,  May  4,  1888,  that  a 
railroad  company  is  liable  for  delay  in  transporting  cattle  accepted  by  it 
for  carriage,  regardless  of  the  special  contract  made  with  the  shipper  limit- 
ing its  liability  to  injury  resulting  from  wilful  negligence.  Following, 
Missouri  Pac.  R.  Co.  v,  Harris,  67  Tex.  166.  It  is  said  in  Gulf  C.  &  S.  F.  R. 
Co.  "Z^.  Ellison,  (Tex.),  7  S.  W.  Rep.  785,  that  in  an  action  for  damages  to 
cattle  in  shipping,  on  the  ground  of  unreasonable  delay  and  improper 
operation  of  the  train,  evidence  that  the  cattle  were  shipped  on  a  way-train, 
which  necessitated  many  stops,  is  admissible,  although  defendant  made 
no  contract  not  to  ship  on  such  train,  nor  to  transport  at  a  given  rate  of 
speed;  and  evidence  of  rough  handling  of  the  train,  and  that  injury  re- 
sulted from  the  jerking  in  stopping  and  starting  so  often,  is  competent,  as 
tending  to  show  carelessness. 

As  to  the  liability  of  carriers  for  damages  occasioned  by  failure  to  ship 
goods  or  freight  and  for  delay  in  carriage,  see,  ante.  Merchants'  £>espatch 
Transportation  Co.  v.  Hately,  565  and  note  571. 

Same— Measure  of  Damages^ — The  measure  of  damages  in  an  ordinary 
case  of  delay  by  a  common  carrier  of  goods  is  the  difference  in  their  market 
value  at  the  time  and  place  when  actually  delivered  and  when  they  should 


CARRIER  OF   LIVE   STOCK— INJURY— NEGLIGENCE.      687 

have  been  delivered,  St.  Louis,  L  M.  &.*S.  R.  Co.  v,  Mudford,  48  Ark. 
502;  s.  c,  32  Am,  &  Eng,  R.  Cas.  539;  In  re  Peterson  21  Fed.  Rep.  885; 
The  Golden  Rule,  9  Fed.  Rep.  334. 

In  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Mudford,  48  Ark.  502 ;  s.  c,  32  Am. 
&  Eng.  R.  R.  Cas.  539,  it  is  said  that  the  measure  of  damages  for  delay  in 
transportation  of  goods  beyond  the  time  specified,  or  if  not  specified  be- 
yond a  reasonable  time,  is  as  a  general  rule  the  difference  between  the  value 
at  the  time  and  place  they  should  have  been  delivered,  and  their  value 
when  they  were  in  tact  delivered,  computed  at  the  place  of  destination  with 
interest  less  the  freight  unpaid.  If  their  is  no  market  value  at  that  point 
such  value  may  be  ascertained  by  proof  of  the  market  value  at  other  conve- 
nient points.    East  Tenn.  V.  &  G.  R.  Co.  v.  Hale,  85  Tenn.  69. 

In  the  case  of  Schmidt  v.  Steamship,  Pa.  4  Fed.  Rep.  548.  it  is  said  that 
if,  in  consequence  of  the  refusal  to  deliver,  the  holder  of  the  bill  of  lading 
loses  the  benefit  of  the  sale  which  he  had  made  of  the  goods  to  arrive,  and 
of  which  he  had  notified  the  master  of  the  vessel  at  the  time  of  demand, 
the  measure  of  damages  is  the  difference  between  the  price  at  which  such 
sale  was  made  and  the  market  price  at  the  time  of  the  actual  delivery 
by  the  master.  See  as  to  measure  of  damages,  ante,  Hass  v,  Kansas  City 
Fort  Scott  &  Gulf  R.  Co..  572  and  note  575. 

Same — Negligence  in  Carriage — Damagesi — In  Missouri  Pac.  R.  Co.  v, 
Cornwall,  decided  in  the  supreme  court  of  Texas,  May  4, 1888,  it  is  said 
that  in  an  action  by  a  shipper  against  a  common  carrier  for  negligence  in 
transporting  cattle,  the  court  properly  refused  to  instruct  the  jury  that  **  if 
any  cattle  were  injured,  or  had  died  from  the  effects  of  being  overheated 
on  account  of  hot  weather,  then  plaintiff  could  not  recover,"  the  jury  hav- 
ing been  instructed  that  defendant  would  not  be  liable  for  any  loss  not 
caused  by  want  of  care,  and  there  being  evidence  of  negligence  by  defend- 
ant in  watering  the  cattle,  such  instruction  might  tend  to  mislead  the  jury 
by  eliminating  the  condition  of  the  weather  in  determining  the  question  of 
want  of  care  by  the  defendants  in  supplying  the  cattle  with  water. 


Owen  et  al. 
Louisville  and  Nashville  R.  Co. 

(Kentucky  Court  of  Appeals,  Nov.  15,  1888.) 

Carrier  of  Live-stock — Defective  Apparatus — Contributory  Negligence — 
Question  for  Jury^ — A  common  carrier  of  live-stock  is  required  to  furnish 
a  safe  means  of  unloading  and  delivery ;  and  where  a  platform  on  which  a 
horse  was  unloaded  from  a  car,  by  the  agents  of  its  owner,  was  defective 
and  unsafe,  and  such  agents  may  have  had  knowledge  of  its  condition, 
it  was  altogether  for  the  jury  to  determine  whose  negligence  caused  the 
injury. 

Same — Notice  of  Claim  for  Damages — Waiver. — Notice  of  a  claim  of 
damages  for  injury  to  live-stock  is  waived  by  a  railroad  company,  where 
its  general  agent,  in  whose  presence  the  injury  occurs,  has  the  animal  ex- 
amined by  a  surgeon,  and  return  to  the  point  of  shipment. 
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Same — Contributory  Negligrenco — Plead ingi — In  an  action  for  damages 
for  injury  to  plaintiff's  horse  while  being  unloaded  from  defendant's  car, 
by  plaintiff's  agent,  an  answer  pleading  that  the  wildness  of  the  horse, 
together  with  the  negligence  of  such  agents,  caused  him  to  fall,  den3nng 
all  injury,  but  not  alleging  that  the  fall  would  not  have  occurred  without 
the  negligence  of  such  agents,  cannot  be  considered  as  a  plea  of  contri* 
butory  negligence  requiring  a  reply. 

Appeal  from  a  judgment  of  nonsuit  in  an  action  for  damages 
for  injury  to  a  horse  belonging  to  plaintiffs,  while  in  transporta- 
tion over  defendant's  road.     The  opinion  states  the  case. 

Brawn^  Humphrey  &  Davie  and  Luther  C.  Willis  for  appel* 
lants. 

Barnett,  Noble  &  Burnett  and  Wm,  Lindsay  for  appellee. 

Pryor,  J. — The  appellants,  Owen  &  McKinney,  being  the 
owners  of  a  valuable  trotting-horse,  and  desiring  to  exhibit  him 
at  a  fair  near  Chicago,  111.,  in  the  month  of  September  in  the 
j,^^^  year  1886,  contracted  with  the  appellee,  the  Louis- 

ville &  Nashville  R.  Co.,  to  carry  the  horse  from 
Shelbyville,  Ky.,  where  the  appellant  lived,  to  the  fair-grounds 
at  Chicago.  It  seems  that  the  horse  was  seriously  injured  in 
taking  him  from  the  cars  at  the  place  of  destination  (the  fair- 
grounds), and  the  appellants  instituted  this  action  against  the 
railroad  company  to  recover  damages  for  the  injury  sustained, 
alleging  that  it  resulted  from  an  insufficient  and  defective  chute 
or  platform  upon  which  the  horse  was  required  to  walk  in  leav- 
ing the  car,  and  from  which  he  fell  to  the  ground,  crippling  him, 
as  the  proof  conduces  to  show,  for  life.  The  negligence  and 
improper  conduct  of  the  agents  of  the  company  is  also  alleged, 
in  compelling  the  agent  of  the  appellants  to  take  the  horse  from 
the  car  onto  such  an  unsafe  platform,  as  one  of  the  grounds  of 
recovery.  The  contract  of  shipment  is  filed  by  the  defendant, 
containing  a  stipulation  by  which  it  is  agreed  on  the  part  of  thet 
shipper,  as  a  condition  precedent  to  his  right  of  recovery  for  the 
loss  or  injury  to  stock,  "  he  will  give  notice  in  writing  of  his 
claim  thereof  to  some  officer  of  the  party  of  the  first  part,  or  its 
nearest  station  agent,  before  said  stock  is  removed  from  the 
place  of  destination  above  mentioned,  or  from  place  of  delivery 
of  the  same  to  the  party  of  the  second  part,  and  before  such 
stock  is  mingled  with  other  stock."  As  one  of  the  defences  to 
the  action,  it  was  pleaded  that  this  notice  in  writing  had  not 
been  given  as  provided  by  the  contract ;  that  the  horse  was  deliv- 
ered in  good  order  to  the  agents  of  the  plaintiffs  for  unloading ; 
and  in  taking  the  horse  from  the  cars,  the  plaintiffs'  agents,  by 
their  negligence,  and  by  reason  of  the  wildness  and  unruliness 
of  the  horse,  suffered  him  to  jerk,  rear,  and  fall,  but  he  was 
not  hurt  or  otherwise  injured  thereby.     There  was  no  denial  of 
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the  alleged  negligence  on  the  part  of  plaintiffs*  agents  in  re- 
moving the  horse  from  the  car,  and,  if  this  statement  by  way  of 
defence  is  to  be  regarded  as  a  plea  of  contributory  negligence, 
the  averment  in  this  regard  must  stand  admitted  as  true.  The 
failure  to  give  the  written  notice  is  admitted  by  the  reply,  and 
matters  pleaded  in  avoidance,  that  were  deemed  insufficient,  or 
as  not  having  been  sustained  by  the  testimony,  and  a  nonsuit 
ordered.  It  is  argued  by  counsel  for  the  railroad  company  that, 
if  the  evidence  introduced  was  such  as  should  have  been  passed 
on  by  a  jury,  still,  the  answer  alleging  contributory  neglect  be- 
ing undenied,  the  nonsuit  was  proper,  and  we  will  therefore  con- 
sider first  the  sufficiency  of  this  branch  of  the  defence.  The 
alleged  injury  is  said  by  the  plaintiffs  to  have  resulted  from  the 
defective  platform,  that  was  only  lo  feet  in  width,  with  no  sup- 
port or  railing  on  either  side ;  and  the  horse  by  reason  of  this 
defect  fell  from  the  platform  and  was  injured.  In  answer  to 
this  complaint  is  a  traverse  of  the  facts  alleged,  with  the  aver- 
ment that  the  horse  fell  by  reason  of  the  negligence  of  the  agent 
of  the  plaintiffs,  but  was  in  no  manner  injured.  While  the 
agent  may  have  been  negligent,  it  does  not  appear  nor  is  it 
alleged  that  but  for  this  negligence  the  horse  would  not  have 
fallen  from  the  platform ;  and,  all  injury  of  any  kind 
being  denied,  it  seems  to  us  the  defence  here  inter-  DefcctiTe  pui- 
posed  is  not  one  of  contributory  negligence,  and  ^JJJJiBtSrj' 
therefore  no  reply  was  required.  The  appellee  main-  Begiigeafe. 
tains  that,  as  gross  negligence  is  alleged  against  the 
defendant,  no  plea  of  contributory  neglect  will  be^  allowed  ;  and 
cases  are  cited,  arising  under  the  statute,  authorizing  the  re- 
covery of  punitive  damages,  where  the  life  of  one  is  lost  or  de- 
stroyed by  the  wilful  neglect  of  another  person,  corporations  or 
companies,  etc.  This  character  or  degree  of  neglect  and  the  re- 
covery under  it  is  the  creature  of  the  statute,  and  not  applicable 
to  the  loss  or  destruction  of  the  property  of  one  by  reason  of 
the  neglect  of  another.  In  the  latter  class  of  cases  the  common- 
law  rule  prevails,  and  whatever  may  be  the  degree  of  neglect 
alleged  in  the  petition,  whether  gross  or  ordinary,  the  defence 
of  contributory  neglect  may  be  pleaded,  and  if  it  appears  that 
the  injury  would  not  have  occurred  but  for  the  negligence  of  the 
party  complaining,  or  the  defendant  could  not  by  the  exercise 
of  ordinary  care  have  avoided  the  result  of  the  plaintiffs'  neg- 
lect, the  plea  of  contributory*  neglect  is  made  out.  Not  so  in 
an  action  to  recover  punitive  damages  under  the  statute  for  the 
destruction  of  human  life  by  reason  of  wilful  neglect.  In  such 
a  case  wilful  neglect  must  be  established,  and,  when  made  to 
appear,  shows  an  absence  of  all  care  for  the  protection  of  the 
person  whose  life  has  been  destroyed. 

The  principal  inquiry  in  this  case  comes  from  that  provision  of 
85  A.  &  £.  R.  R.  Cas.--44 
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the  contract  by  which  notice  in  writing  is  to  be  given  by  the 
shipper  to  some  officer  of  the  connpany,  or  its  nearest 
VMMdtr  ftr  station  agent,  before  the  stock  is  removed  from  its 
viTiM  Bociee.  place  of  destination,  of  his  intention  to  claim  dama- 
ges for  the  injury  sustained.  We  do  not  understand 
this  clause  of  the  contract  as  exempting  this  railroad  company 
from  liability  when  the  stock  it  undertakes  to  carry  is  injured 
by  its  negligence  or  that  of  its  employees,  but  by  its  terms  the 
shipper  agrees  that,  if  his  stock  is  injured,  he  will  give  the  notice 
in  writing  of  his  purpose  to  claim  damages,  before  his  stock  is 
removed  from  its  place  of  destination.  The  company,  when  ob- 
taining such  a  notice,  will  have  an  opportunity  of  investigating 
at  once  the  cause  and  extent  of  the  injury,  so  as  to  adjust  the 
claim,  if  proper ;  and,  if  executed  in  good  faith,  this  stipulation 
must  result  in  a  benefit  to  both  the  owner  of  the  stock  and  the 
carrier.  It  is  not  an  unreasonable  stipulation,  or  one  that  the 
shipper  cannot  in  a  reasonable  time  comply  with.  Goggin  v. 
Railway  Co.,  12  Kan.  416;  Navigation  Co.  v.  Bank,  6  How.  344; 
Express  Co.  v.  Hunnicut,  54  Miss.  569 ;  Railway  v.  Morris,  16 
Am.  &  Eng.  R.  R.  Cas.  259.  The  appellants  having  failed  to 
give  the  notice,  it  follows  that  a  recovery  must  be  denied  unless 
the  company  has  waived  the  notice,  or  its  conduct  has  been  such 
with  reference  to  the  matter  in  controversy  as  precludes  it  from 
now  setting  up  the  want  of  notice  as  a  defence.  It  is  insisted  by 
the  appellants  that  the  agent  of  the  company  had  notice  of  the 
injury  at  the  time  the  accident  happened,  and  therefore  it  was 
unnecessary  to  notify  that  agent,  or  any  other,  in  writing,  of  the 
purpose  to  claim  damages.  We  have  already  adjudged  that 
this  stipulation  is  valid,  and  if  the  mere  fact  of  knowledge  on 
the  part  of  those  in  charge  of  the  train  of  the  injury  to  the  stock 
is  held  to  be  sufficient,  it  renders  this  clause  a  nullity ;  for  it  must 
be  assumed  that  when  such  accidents  occur  those  in  charge  of 
the  train  have  a  knowledge  of  that  fact,  and,  having  such  knowl- 
edge, in  every  instance  the  written  notice  may  be  dispensed 
with,  and  this  stipulation  entirely  ignored.  Under  the  contract 
between  the  parties,  the  appellee  undertook  to  deliver  the  horse 
at  the  Chicago  Fair-Grounds;  and,  in  order  to  do  this,  the  ship- 
ment had  to  be  made,  after  leaving  the  line  of  appellee's 
road,  over  the  road  of  the  J.,  M.  &  I.  R.  Co. ;  this  latter  com- 
pany undertaking,  so  far  as  this  case  is  now  presented,  to  deliver 
the  horse  at  the  place  of  destination  for  the  appellee,  the  Louis- 
ville &  Nashville  R.  Co.  The  agents  and  employees  of  the  one 
road  became  the  agents  and  employees  of  the  other,  in  so  far  as 
it  affected  the  transportation  and  delivery  of  the  horse.  The 
horse  was  injured  in  presence  of  those  in  charge  of  the  train 
when  unloading  at  the  depot  at  the  fair-grounds,  and  the  agent 
was  invited  to  examine  him  at  the  place  of  the  injury.     In  his 
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crippled  condition  the  horse  was  brought  back  from  Chicago  to 
Shelbyville  on  the  same  line  of  road,  and  delivered  at  the  same 
•depot  from  which  he  was  originally  shipped,  and  where  the  own- 
ers lived.  The  fact  of  the  injury  and  of  the  appellant's  claim 
was  not  only  known  to  the  officers  and  agents  of  the  company, 
but  an  actual  inspection  or  examination  of  the  horse  made, — as 
the  proof  conduces  to  show,  by  a  surgeon,  at  the  instance  of  the 
company,  skilled  in  the  treatment  of  such  injuries  as  the  horse 
had  received.  The  animal  was  in  fact  removed  by  those  who 
had  him  in  charge  when  being  carried  to  Chicago,  and  when  the 
injury  occurred,  and  by  that  same  company  brought  back  to 
Shelbyville,  and  redelivered  to  the  owners.  This  was  in  less 
than  one  month  after  the  injury  was  received ;  and  when  this  ac- 
tion was  instituted  the  appellee  for  the  first  time  alleged  the  fail- 
ure  of  the  owners  to  give  the  written  notice  mentioned  in  the 
contract.  It  was  then  too  late  to  interpose  such  an  objection. 
The  opportunity  was  not  only  afforded  the  appellee  of  examin- 
ing the  horse,  but  after  being  injured  he  was  returned  by  the 
same  company  to  the  owners  in  his  crippled  condition,  and  rede- 
livered at  the  depot  from  which  he  originally  started.  If,  there- 
fore, the  agents  of  the  Louisville  &  Nashville  R.  Co.  had  notice 
of  this  injury,  and  removed  the  horse,  although  at  the  instance 
of  the  owner,  on  their  trains,  back  to  the  owners  at  Shelbyville, 
the  removal  must  be  regarded  as  by  the  consent  of  both  parties, 
and  a  waiver  of  the  notice  required  by  the  contract.  A  reply  alleg- 
ing this  state  of  fact,  having  been  filed,  was  a  complete  answer 
to  this  ground  of  defence. 

Another  stipulation  of  the  contract  required  the  appellants  or 
their  agents  to  unload  the  stock,  and  it  is  therefore  insisted  that 
a  delivery  of  a  horse  at  the  fair-grounds,  in  the  car, 
was  a  compliance  on  the  part  of  the  company.  The  **f!Jj«"**** 
proof  shows  that  the  cars  of  the  appellee  or  those  of  horM  fbr  jmy. 
its  agent  ran  to  the  fair-grounds,  where  there  was  a 
depot  at  which  stock  was  delivered.  There  was  no  obligation 
on  the  part  of  the  shipper,  whether  the  destination  was  Chicago 
or  the  fair-grounds,  to  provide  a  safe  mode  of  delivery  by  hav- 
ing a  platform  suitable  for  the  purpose  of  unloading  stock.  This 
obligation  rested  on  the  company,  and  if  the  agents  of  the  com- 
pany required  appellant's  agent  to  remove  the  horse  from  the 
car  on  a  dangerous  platform,  one  not  ordinarily  safe  for  the  de- 
livery of  stock,  and  the  horse  was  injured  thereby,  the  company 
is  responsible,  although  the  agent  of  the  owners  may  Jiave  been 
apprised  of  the  danger.  If  the  platform  was  one  suitable  for 
the  delivery  of  live-stock,  and  the  injury  resulted  from  the  neg- 
ligence of  the  agents  of  the  owners,  the  appellee  cannot  be  made 
to  answer  in  damages.  While  the  court  does  not  adjudge  as  to 
the  question  of  negligence  on  the  part  of  the  appellee,  that  being 
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a  question  for  another  tribunal,  we  think  it  manifest  that,  from 
the  testimony  introduced,  the  issue  as  to  negligence  should  have 
been  submitted  to  the  jury.  We  have  failed  to  notice  other  de- 
fences made  and  questions  raised,  and  have  considered  only  the 
points  made  in  the  court  below,  and  in  this  court,  that  caused 
the  peremptory  instruction.  All  other  questions  made  are  left 
open.  The  judgment  below  is  reversed,  and  the  cause  re- 
manded,  with  directions  to  award  the  appellants  a  new  trial,  and 
for  proceedings  consistent  with  this  opinion. 

Rehearing. 

Prvor,  J. — We  have  held,  in  the  opinion  already  delivered,  that 
the  stipulation  contained  in  the  contract  by  which  the  shipper 
agrees  not  to  remove  the  injured  stock  before  notice  of  claim 
waiTerof  for  damages  is  not  unreasonable;  but  at  the  same 
m«(ie6ofiB*  time  this  stipulation  must  be  given  a  reasonable  con- 
J'"^-  struction.     The  object  is  that  the  company  may  have 

at  once  an  opportunity  to  investigate  the  extent  of  the  injury, 
and  its  cause  ;  but  here  the  horse,  having  been  badly  crippled, — a 
fact  known  to  the  agents  of  the  company, — was  in  a  few  days 
brought  back  from  Chicago  by  the  same  agents,  to  his  owners  at 
the  depot  of  appellee's  road  in  Shelbyville,  where  the  horse  was 
or  could  have  been  examined  by  the  company  or  its  agents,  and 
in  fact,  as  the  proof  conduces  to -show,  was  examined.  And  now 
it  is  maintained  that  the  removal  was  by  the  plaintiff  himself, 
and  not  by  the  company,  when  the  latter  accepted  the  cost  of 
transportation  with  a  full  knowledge  of  the  horse's  condition 
and  furnished  them  cars  and  the  same  agents  to  bring  him  back 
to  Kentucky.  The  removal  was  by  the  consent  of  the  company, 
and  was  a  waiver  of  the  notice  required  ;  and  this  waiver  or 
estoppel  is  specially  pleaded :  and  not  only  so,  it  is  further 
pleaded  that  the  company  agreed  to  bring  the  horse  back  to 
Kentucky  when  he  was  shipped  to  Chicago  for  exhibition. 
Whether  there  was  a  claim  for  damages  or  not  is  immaterial : 
the  action  of  the  company  in  removing  the  horse  was  a  waiver, 
and  the  action  can  be  maintained  without  the  notice.  Petition 
overruled. 

Brown,  Humphrey  &  Davie  and  L.  C.  Willis  for  appellants. 

Burnett,  Noble  &  Barnett  and  Wnt.  Lindsay  for  appellee. 

Carriers  of  Live  Steele — Injury — Notiee  of  Ctaimi — For  a  full  discussion  of 
the  question  of  the  validity  of  contracts  limiting  the  time  within  which 
notice  of  claim  for  damages  are  to  be  presented,  see,  ante,  Missouri  Pac. 
R.  Co.  7/.  Fagan,  666,  and  note,  671-679;  Glenn  v.  Southern  Ex.  Qo,,ante^ 
627,  and  note,  629. 
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Sternberger 
Cape  Fear  and  Yadkin  Valley  R.  Co. 

{South  Carolina  Supreme  Court,  Oct.  30,  1888.) 

Carriers — Interstate  Commerce— What  Constitutes! — The  transportation 
of  freight  from  one  state  into  another,  or  over  connecting  lines  between 
two  points  within  the  same  state  where  one  of  such  connecting  lines  runs 
entirely  in  another  state,  is  interstate  commerce,  of  which  the  railroad 
commission  of  South  Carolina  can  have  no  jurisdiction. 

Appeal  from  a  decision  of  a  circuit  judge  dismissing  a  com- 
plaint made  to  the  South  Carolina  Railroad  Commission  against 
defendant.     The  opinion  states  the  case. 

Jos,  H,  EarU,  Attorney-General,  for  appellant. 

Knox  Livingston  for  respondent. 

Simpson,  C.J. — The.  plaintiflF  (appellant),  who  lives  at  Tatum, 
Marlboro  county,  had  consigned  to  him  from  Charleston,  S.  Car.,  a 
ton  of  commercial  fertilizers.  The  railroad  route  from  Charleston 
to  Tatum  over  which  this  fertilizer  was  transported  vm&u. 

was  first  over  the  Northeastern  Railroad  and  the 
Cheraw  &  Darlington  Railroad  to  Cheraw,  both  roads  being 
entirely  in  South  Carolina ;  thence  from  Cheraw  over  the  Cheraw 
&  Salsbury  Railroad  to  Wadesboro,  in  North  Carolina,  this  road 
being  partly  in  this  State  and  terminating  in  North  Carolina,  at 
Wadesboro ;  thence  over  the  Carolina  Central  Railroad,  being 
entirely  in  North  Carolina,  to  Shoe  Heel,  in  North  Carolina ; 
thence  over  the  Cape  Fear  &  Yadkin  Valley  Railroad,  princi- 
pally in  North  Carolina,  to  Tatum,  in  South  Carolina,  which  point 
is  about  six  miles  from  Bennettsville,  S.  Car.,  where  the  railroad 
terminates.  The  freight  charged  to  plaintiff  on  his  ton  of  fertil- 
izer to  Tatum  was  $4.40,  while  the  freight  to  Bennettsville,  six 
miles  further,  on  the  same  article,  was  only  $4.  Under  these 
circumstances,  the  plaintiff  complained  to  the  railroad  commis- 
sion that  the  defendant  was  violating  section  1443,  Gen.  Stat., 
which  forbids  common  carriers  to  charge  more  JFreight  on  the 
same  goods  for  transporting  the  same  a  shorter  than  a  longer 
distance  in  one  continuous  carriage.  This  complaint  was  in- 
vestigated by  the  railroad  commission,  the  defendant  resisting 
the  complaint  upon  the  grounds,  first,  that  Bennettsville  was 
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a  competitive  terminal  point,  and  therefore  exempt  from  the 
provisions  of  section  1443,  Gen.  Stat.,  by  the  terms  of  the  proviso 
to  s?>id  section  ;  and,  second,  that  the  State  railroad  commission 
had  no  jurisdiction  of  the  matter,  inasmuch  as  it  involved 
interstate  commerce.  These  defences  were  overruled  by  the 
railroad  commission,  and  the  defendant  was  required  to  correct 
its  rates  and  to  refund  the  excessive  charges.  From  this  judg- 
ment, the  defendant  appealed  to  the  circuit  judge  of  the  Fourth 
circuit,  who,  after  full  testimony  upon  the  question  whether 
Bennettsville  was  a  competitive  terminal  point,  sustained  defend- 
ant's appeal  upon  both  the  grounds  taken  ;  holding  that  Ben- 
nettsville, being  a  competitive  terminal  point,  was  exempt  from 
the  operation  of  section  1443,  Gen.  Stat.,  and  also  that  the  matter 
involved  was  interstate  commerce,  and  therefore  beyond  the 
jurisdiction  of  the  State  railroad  commission.  He  consequently- 
decreed  and. adjudged  that  the  judgment  of  the  commission  be 
reversed.  From  this  decree  and  judgment,  the  plaintiff  has  ap- 
pealed to  this  court,  assigning  error  to  the  circuit  judge  in  over- 
ruling the  two  grounds  upon  which  the  judgment  of  the  com- 
mission was  based. 

We  will  take  up  these  grounds  in  the  inverse  order  in  which 
they  were  discussed  by  the  circuit  judge.  And,  first,  did  the 
railroad  commission  have  jurisdiction?  or  did  the  matter  involve 
TnfleeoBiti-  ^^^  belong  to  interstate  commerce,  thereby  depriv- 
tiited  later-  ing  the  State  commission  of  jurisdiction  ?  The  word 
state  eon*  "  commerce  "  is  a  term  of  broad  signification.  It 
■^"^  embraces  considerably  more  than  the  mere  bargain 

and  sale  of  goods  and  merchandise  and  other  property  between 
individuals.  Yes,  it  includes  all  the  instruments  by  which  it 
may  be  conducted.  It  embraces  transportation  by  railroads, 
steam-boats,  ferries,  etc.,  and  all  common  carriers.  It  may  be 
carried  on  between  individuals  in  the  same  state,  or  over  rail- 
roads lying  in  the  same  state.  It  is  then  internal  commerce, 
and  is  under  the  control  of  state  legislation.  Or  it  may  be  con- 
ducted and  engaged  in  between  individuals  living  in  different 
states,  or  transported  over  railroads  lying  in  and  running  through 
different  states.  It  is  then  interstate  commerce,  and  its  regula- 
tion belongs  to  congress.  Now,  here  was  a  purchase  by  the 
plaintiff,  a  citizen  of  South  Carolina,  of  a  ton  of  commercial 
fertilizer,  from  a  citizen  in  Charleston,  both  of  the  same  state. 
Thus  far,  this  transaction  belonged  to  internal  or  domestic  com- 
merce, and  would  be  subject  to  state  control,  if  any.  But  the 
plaintiff  lived  at  Tatum,  in  Marlboro  county,  some  distance 
from  Charleston,  and  to  reach  him  his  fertilizer  had  to  be  trans- 
ported by  railroads  to  him ;  and,  as  it  turns  out,  by  railroads, 
some  entirely  in  South  Carolina,  some  in  North  Carolina,  and 
others  partly  in  both.     Now,  while  it  is  admitted  that  our  state 
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railroad  commission  has  jurisdiction  over  all  railroads  commen- 
cing and  terminating  in  the  state,  and  over  all  transportation 
between  points  within  the  state,  yet  it  is  equally  true  that  it  has 
no  Jurisdiction  over  transportation  running  from  the  state  into 
another  state,  or  from  another  state  into  this  state,  or  running 
entirely  in  another  state.  Transportation  like  that  suggested 
in  the  two  first  classes  mentioned  would  be  interstate  commerce, 
while  that  in  the  last  class  would  be  the  domestic  commerce  of 
the  state  in  which  it  might  be  conducted.  Applying  these 
principles  to  the  case  in  hand,  it  seems  that  only  two  of  the 
railroads  over  which  this  ton  of  fertilizer  was  transported  com- 
mence and  terminate  within  the  limits  of  the  state, — the  North- 
eastern and  the  Cheraw  &  Darlington  ;  and  if  the  question  here 
had  originated  put  of  the  freights  of  these  two  roads  only,  one 
or  both,  then  there  could  have  been  no  doubt  as  to  the  jurisdic- 
tion of  the  commission.  Rut  the  Cheraw  &  Salsbury  road  is 
partly  in  this  state  and  partly  in  North  Carolina,  and  the  Caro- 
lina Central  road,  from  Wadesboro  to  Shoe  Heel,  is  entirely  in 
North  Carolina,  and  then  the  Cape  Fear  &  Yadkin  Valley  is 
partly  in  the  two  states.  Our  commission  has  no  right  to  ad- 
judicate questions  of  freight  on  roads  like  these  last  three,  for 
the  simple  reason  that  they  are  not  South  Carolina  roads.  Sup- 
pose  that  the  plaintiff  had  purchased  this  ton  of  fertilizer  at 
Cheraw,  and  had  then  consigned  to  himself  at  Wadesboro,  in 
North  Carolina,  could  our  railroad  commission  have  regulated 
the  freight  on  that  transportation  ?  We  think  not.  Or  suppose 
he  had  purchased  at  Wadesboro,  and  shipped  to  Shoe  Heel, 
certainly  upon  that  transportation  our  commission  could  have 
taken  no  jurisdiction,  let  the  freight  have  been  as  exorbitant  as 
possible.  Neither  would  shipping  from  Shoe  Heel  to  Tatum, 
the  road  running  from  North  Carolina  into  our  state,  have  given 
the  commission  jurisdiction.  See  our  own  case  of  Commis- 
sioners V.  Railroad  Co.,  22  S.  C.  220,  where  this  court  said : 
"  Any  regulation  of  freights  for  the  transportation  from  Colum- 
bia, in  this  state,  to  points  in  the  state  of  North  Carolina,  by 
the  statutes  of  this  state  is  beyond  the  power  of  the  state,  be- 
cause of  its  being  an  invasion  of  the  power  exclusively  vested 
in  congress  by  the  constitution  of  the  United  States."  See  also 
decision  of  Mr.  Justice  Field  in  the  case  of  Steam-Ship  Co.  v. 
Board,  18  Fed.  Rep.  10  (decided  17th  September  1883,  Dist.  Ct. 
Cal.);  Lord  z/.  Steam-Ship  Co.,  102  U.  S.  541.  We  think  this 
ton  of  fertilizer,  in  its  transportation  from  Charleston  to  Tatum, 
has  practically  taken  the  course  indicated.  First  it  reached 
Cheraw  on  South  Carolina  roads ;  then  it  was  substantially 
shipped  anew  into  North  Carolina,  halting  at  Wadesboro,  to  hie 
reshipped  to  Shoe  Heel ;  and  thence  back  into  South  Carolina  to 
Tatum ;  the  route  being  partly  on  roads  over  which  the  freight 
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thereon  would  be  subject  to  the  supervision  of  the  commission 
if  the  charges  complained  of  had  been  made  there,  and  partly 
on  roads  over  which  the  commission  has  no  jurisdiction.  The 
charges  complained  of  arising  on  settlement  with  one  of  these 
last  roads,  the  judgment  of  the  circuit  judge  is  sustained  upon 
the  ground  that  the  railroad  commission  was  without  jurisdic- 
tion. Having  reached  the  conclusion  above,  it  is  needless  to 
discuss  or  adjudicate  the  other  question  as  to  whether  Bennetts- 
ville  is  a  competitive  terminal  point  in  the  sense  of  the  proviso 
to  section  1443,  and  therefore  exempt  from  said  section.  In 
fact,  if  the  commission  had  no  jurisdiction,  the  case  was  not 
properly  before  that  commission,  and  the  question  suggested 
could  neither  have  arisen  before  it,  nor  have  been  legally  con- 
sidered by  it.  We  do  not  regard  said  question  as  before  us. 
We  therefore  pronounce  no  judgment  thereon.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  circuit  judge  be  af- 
firmed upon  the  ground  hereinabove  given. 
McIVER  and  McGowan,  JJ.,  concur. 

What  Constitutes  Interstate  Commercet — See  Ex  parte  Koehler,  30  Am. 
A  Eng.  R.  R.  Cas.  71 ;  Wabash,  etc.,  R.  Co.  v.  People,  26  Am.  &  Eng.  R. 
R.  Cak  i;  Ex  parte  Koehler  21  lb.  52  ;  Ex  parte  Koehler,  29  lb.  44. 


Connor  et  al. 

V. 
ViCKSBURG  AND  MERIDIAN  R.  CO. 

{U.  5.  Circuit  Court,  E,  D.  Missouri,  Oct,  5.  1888.) 

Courts — Jurisdiction  of  Federal  Courts — Citizenship. — The  Federal  courts 
have  jurisdiction  over  civil  actions  for  the  violation  of  the  Interstate 
Commerce  Act,  without  regard  to  the  diverse  citizenship  of  the  parties ; 
and,  therefore,  such  an  action  can  be  brought  only  in  the  district  of  which 
the  defendant  is  an  "  inhabitant  "  within  the  meaning  of  the  act  of  March 
3.  1887. 

Same — Corporations— Citizenship.— For  the  purpose  of  determining  the 
jurisdiction  of  the  Federal  courts,  a  corporation  is  to  be  considered  a 
citizen  of  the  state  which  created  it  and  where  its  chief  office  and  place  of 
business  is  located. 

Same— Railroad  in  Another  State. — The  question  of  the  jurisdiction  of 
a  Federal  court  over  a  railroad  corporation  does  not  depend  on  the  diverse 
citizenship  of  the  party,  and  the  mere  fact  that  defendant  has  an  office 
and  an  agent  within  the  district,  for  the  purpose  of  making  freight  con- 
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tracts,  will  not  give  the  court  jurisdiction,  where  all  of  defendant's  road, 
and  its  princip^  office  and  place  of  business,  are  within  the  state  which 
created  it,  altogether  outside  of  the  district. 

On  motion  to  dismiss  an  action  for  the  violation  of  the  Inter- 
state Commerce  Act  for  the  want  of  jurisdiction. 

The  petition  states  that  the  plaintiffs  are  citizens  of  Missouri, 
engaged  in'the  shipment  of  grain  to  Mississippi,  Alabama,  and 
other  southern  States  ;  that  defendant  is  a  railroad  corporation 
created  under  the  laws  of  Mississippi  and  having  its  principal 
office  in  that  State ;  that  defendant  also  has  an  office  and  agent 
in  St.  Louis,  Missouri,  for  the  transaction  of  its  business  as  a 
common  carrier ;  that  defendant  is  a  common  carrier  engaged  in 
the  transportation  of  property,  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous  carriage  or  shipment 
from  one  State  of  the  United  States  to  other  States  of  the 
United  States,  etc.,  within  the  meaning  and  purview  of  the  Act 
of  Congress  of  April  5,  1887,  known  as  the  Iixterstate  Commerce 
Act,  and  that  defendant  is  subject  to  the  provisions  of  that  act ; 
and  that  being  such  common  carrier,  so  engaged  in  the  trans- 
portation of  property,  defendant,  by  an  unlawful  system  of  re- 
bates, drawbacks,  false  bills  of  lading,  and  other  false  and  fraud- 
ulent devices  and  discriminations  against  plaintiffs,  instituted 
and  put  in  force  and  practised  by  defendant,  in  violation  of  said 
act  of  congress,  has  damaged  plaintiffs  $50,000 ;  wherefore  they 
sue. 

Process  in  the  suit  was  returned  as  served  upon  the  agent  of 
the  defendant  at  St.  Louis. 

The  grounds  of  the  motion  to  dismiss  are  stated  in  the  opinion. 

Pollard  &  Werner  for  defendant  for  the  motion. 

Minor  Meriwether  and  Henry  IV.  Bond  for  plaintiffs,  contra. 

Thayer,  D.J. — In  this  case  plaintiffs  are  citizens  of  Missouri, 
and  the  defendant  is  a  corporation  created  by  the  laws  of  the 
State  of  Mississippi,  and  has  its  chief  office  and  place  ^^^^  gute*. 
of  business  in  that  State.  The  petition  avers  that 
defendant  also  has  an  office  in  the  city  of  St.  Louis,  and  has  an 
agent  in  this  city  for  the  transaction  of  its  business.  Process 
has  been  served  on  the  alleged  agent,  in  accordance  with  the 
laws  of  Missouri  regulating  service  upon  foreign  corporations. 

Defendant  appears  specially  and  moves  to  set  aside  the  mar- 
shal's return  of  service,  and  to  dismiss  the  suit  on  two  grounds  : 
(i)  because  the  petition  shows  that  the  cause  of  action  is  of  such 
character  that  defendant  can  only  be  sued  thereon  in  a  Federal 
court,  in  the  district  where  it  was  incorporated  and  has  its  chief 
office, — that  is,  in  Mississippi ;  (2)  because  (as  it  is  claimed)  the 
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person  on  whom  process  was  served  was  not  its  agent  at  the 
time  of  service. 

An  objection  is  raised  to  any  consideration  of  the  first  point 
of  the  motion,  for  the  reason  that  it  is  not  raised  by  demurrer. 
With  reference  to  that  objection  it  is  only  necessary  to  say  that 
where  it  is  claimed  that  a  petition  shows  on  its  face  that  the 
court  is  without  jurisdiction  of  the  cause,  I  can  conceive  of  no 
substantial  reason  why  the  defendant  should  not  be  permitted 
to  move  a  dismissal  of  the  same  on  that  ground.  In  such  case 
it  is,  in  my  opinion,  wholly  immaterial  whether  the  jurisdictional 
question  is  raised  by  demurrer  or  by  motion  to  dismiss. 

I  accordingly  proceed  to  consider  whether  the  first  point  of 
the  motion  is  well  taken. 

Section  i  of  the  act  of  March  3,  1887,  regulating  the  juris- 
diction of  Federal  courts,  provides  that  **  no  civil  suit  shall  be 
jnriidietiMi  brought  before  either  of  said  courts  (district  or  circuit) 
of  Federal  against  any  person  ...  in  any  other  district  than 
«wrt»-<'«**-  that  whereof  he  is  an  inhabitant ;  but,  where  juris- 
"""'•  diction  is  founded  only  on  the  fact  that  the  action 

is  between  citizens  of  different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant." 

In  the  present  case  it  is  obvious  that  the  jurisdiction  of  this 
court  (if  it  has  jurisdiction)  does  not  depend  "  only  on  the  fact " 
that  plaintiff  and  defendant  are  citizens  of  different  States. 

The  action  is  brought  to  recover  damages  sustained  by  reason 
of  violations  of  an  Act  of  Congress  approved  February  4,  1887 
f2i  U.  S.  Stat,  at  L.  p.  379),  commonly  called  the  "Interstate 
Commerce  Law." 

The  petition  is  drawn  with  especial  reference  to  the  provisions 
of  that  law,  and  states  a  cause  of  action  over  which  the  Federal 
courts  are  expressly  given  jurisdiction  by  §  9  of  the  act,  without 
reference  to  the  citizenship  of  the  parties. 

It  has  been  suggested  that  the  petition  states  a  cause  of  action 
at  common  law  as  well  as  under  the  statute ;  but  it  is  unnecessary 
to  determine  that  question  on  this  motion,  for  even  if  the  acts 
complained  of  do  give  a  right  of  action  at  common  law,  it  is  also 
true  that  they  amount  to  a  violation  of  the  Interstate  Commerce 
Act;  and  the  Federal  courts  have  been  given  jurisdiction  of 
suits  brought  to  recover  damages  growing  out  of  violations  of 
that  act,  without  reference  to  the  citizenship  of  the  parties  liti- 
gant.    See  §  9,  supra. 

In  any  view  of  the  case  made  by  the  petition,  it  is  clear  that 
the  jurisdiction  of  this  court  is  not  dependent  "  only  on  the 
fact "  of  diverse  citizenship  ;  therefore  if  jurisdiction  of  the 
cause  is  retained,  it  must  be  on  the  ground  that  the  defendant 
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is  an  inhabitant  of  this  district,  within  the  meaning  of  the  act 
of  March  3,  1887. 

For  the  purpose  of  determining  whether  defendant  is  an  in- 
habitant of    the  district,    I   shall   assume   that   the  Deft^adaBtaii 
averments  of  the  petition  are  true ;   that  is,  that  it  iniiftbitftBt  of 
keeps  an  office  and  an  agent  in  this  district  for  the  MwJwtppi 
purpose  of   making   freight   contracts,  but  that  its      *  ^' 
chief  office  as  well  as  its  railroad  is  located  in  the  State  of 
Mississippi. 

Does  the  fact,  then,  that  it  has  an  office  and  an  agent  here 
constitute  it  an  inhabitant  of  the  district  ? 

This  precise  question,  for  reasons  that  appear  to  me  to  be 
sound,  has  been  decided  in  the  negative  by  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York  and 
northern  district  of  Illinois.  Halstead  v.  Manning,  34  Fed. 
Rep.  565  ;  Gormully  v.  Pope  Mfg.  Co.,  Id.  818.  See  also  Rein- 
stadler  z/.  Reeves,  33  Fed.  Rep.  308. 

It  has  long  been  the  settled  rule  that  a  corporation  created  by 
a  certain  State,  by  virtue  of  that  fact,  is  to  be  deemed  a  citizen 
of  that  State  for  the  purpose  of  determining  questions  of  Federal 
jurisdiction  dependent  on  citizenship. 

For  the  same  reason  that  entitles  it  to  be  regarded  as  a  citizen 
of  the  State  that  creates  it,  it  may  also  be  said  to  be  an  inhabi- 
tant of  such  State,— especially  if  (as  in  this  case)  its  chief  office 
and  place  of  business  is  there  located. 

In  one  case  at  least  a  corporation  has  been  termed  an  in- 
habitant as  well  as  a  citizen  of  the  State  under  whose  laws  it 
was  incorporated.  Thus  in  the  case  of  Louisville,  C.  &  C.  R.  Co. 
V.  Letson,  43  U.  S.  2  How.  556  (11  L.  ed.  377),  the  court  says: 
**  A  corporation  created  by  a  State  .  .  .  seems  to  us  to  be  a  per- 
son, though  an  artificial  one,  inhabiting  and  belonging  to  that 
State,  and  therefore  entitled,  for  the  purpose  of  suing  and  being 
sued,  to  be  deemed  a  citizen  of  that  State." 

If  an  artificial  person,  like  a  corporation,  may  be  an  inhabitant 
of  a  State  or  district,  it  can,  with  most  propriety,  be  said  to  be 
an  inhabitant  of  the  State  that  created  it,  or  of  the  State  where 
it  keeps  its  records  and  principal  office,  and  where  its  chief  of- 
ficers reside  or  may  most  usually  be  found. 

These,  in  my  judgment,  are  the  tests  which  should  determine 
the  domicile  of  a  corporation ;  and,  tried  by  such  tests,  the  de- 
fendant is  clearly  an  inhabitant  of  the  district  of  Mississippi. 

No  other  rule,  indeed,  seems  to  be  applicable  to  the  deter- 
mination of  the  question  of  domicile,  unless  it  be  held  that  a 
corporation  is  an  inhabitant  of  any  and  every  State  where  it  has 
an  office  and  transacts  business. 

But  if  the  latter  position  be  assumed,  no  reason  is  perceived 
why  it  might  not,  with  as  good  reason,  be  held  that  a  corpora- 
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L.  ed.  571 ;  St.  Louis  v,  Wiggins  Ferr^  Co.,  78  U.  S.  (11  Wall.)  423;  bk. 
20,  L.  ed.  192 ;  United  States  Bank  v.  Planters*  Bank,  22  U.  S.  (9  Wheat.) 
910;  bk.  6,  L.  ed.  245;  Bonaparte  v,  Camden  &  A.  R.  Co.,  i  Baldw.  C.  C. 
205 ;  Greeley  v.  Smith,  3  Story  C.  C.  76;  Farnum  v.  Blackston  Canal  Co.^ 
I  Sumn.  C.  C.  46;  Barclay  v.  Levee  Com.,  i  Woods  C.  C.  254. 

And  this  is  true  irrespective  of  the  individual  citizenship  of  the  members 
constituting  the  corporation.  See  Baltimore  &  0%  R.  Co.  v,  Cary,  28 
Ohio  St.  208;  Quigley  v.  Central  Pac.  R.  Co.,  11  Nev.  350;  Shaft  v. 
Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544;  Ohio  &  M.  R.  Co.  v.  Wheeler,  66 
U.  S.  (I  Black)  286 ;  bk.  17,  L.  ed.  130 ;  Baltimore  &  O.  R.  Co.  v.  Harris, 
70  U.  S.  (12  Wall.)  65 ;  bk.  20.  L.  ed.  354;  Hatch  z/.  Chicago,  R.  L  &  P.  R. 
Q>.,  6  Blatchf.  C.  C.  105 ;  Pomeroy  v.  New  York  &  N.  H.  R.  Co.,  4  Blatchf. 
C.  C.  120;  Minnett  v.  Milwaukee  &  St.  P.  R.  Co.,  3  Dill.  C.  C.460 ;  Farmers* 
L.  &  T.  Co.  V,  Maquillan,  3  Dill.  C.  C.  379. 

Same — Jurisdiction  of  Federal  Courts. — As  to  jurisdiction  "citizenship" 
means  simply  residence.  Shelton  v,  Tiffan,  47  U.S.  (6  How.)  162 ;  bk.  12, 
L.  ed.  387 ;  Gassies  v,  Ballan,  31  U.  S.  (6  Pet.)  761  ;  bk.  8,  L.  ed.  573. 
Butler  V.  Farnsworth,  4  Wash.  C.  C.  loi ;  Cooper  7/.  Galbraith.  3  Wash.  C.C. 
546.  The  residence  of  a  corporation  is  where  it  exercises  its  franchise, 
engages  in  the  prosecution  of  its  corporate  enterprise,  and  transacts  its 
business.  Bristol  v,  Chicago  &  A.  R.  Co.,  15  111.  436;  Day  v,  Newark  L 
R.  Mfg.  Co.,  I  Blatckf.  (Ind.)  628  ;  Gill  v,  Kentucky  &  C.  G.  &  S.  Min.  Co., 
7  Bush  (Ky.),  635;  Baltimore  &  O.  R.  Co.  v.  Glenn,  28  Md.  287;  New 
Orleans  J.  &  G.  N.  R.  Co.  v.  Wallace,  50  Miss.  244;  Ormsby  2/.  Vermont 
C.  Min.  Co.,  56  N.  Y.  623 ;  Hubbard  z/.  National  Prot.  Ins.  Co.,  1 1  How. 
fN.  Y.)  Pr.  149;  Conroe  v.  National  Prot.  Co.,  10  How.  (N.  Y.)  Pr.  403; 
Glaize  v.  South  Carolina  R.  Co.,  i  Strobh.  (S.  C.)  L.  70;  Coward  in  v. 
Universal  L.  Ins.  Co.  32  Gratt.  (Va.)  445 ;  Louisville  C  &  C.  R.  Co.  v. 
Letson,  43  U.  S.  (2  How.)  497  ;  bk.  11,  L.  ed.  353 ;  United  States  Bank  v. 
McKenzie,  2  Brock  C.  C.  393 ;  without  regard  to  the  citizenship  of  the 
individual  composing  it.  Western  Un.  Tel.  Co.  v,  Dickinson,  40  Ind.  444; 
Rosenfeld  v.  Adams. Exp.  Co.,  21  La.  An.  233;  Oakey  v.  Bank,  14  La.  An. 
515 ;  Stanlev  v,  Chicago  R.  I.  &  P.  R.  Co.,  62  Mo.  508 ;  Quigley  v.  Central 
K.  Co.,  II  Nev.  350;  Shaft  v.  Phoenix  L.  Ins.  Co.,  67  N.  Y.  514*,-  Holden  v. 
Putnam  F.  Ins.  Co.,  46  N.  Y.  i ;  Fargo  v.  McVicker,  38  How.  (N.  Y.)  Pr. 
I ;  Baltimore  &  O.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  208 ;  Shelby  v,  Hoffman, 
7  Ohio  St.  50;  Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  66  U.  S.  (i  Black)  286; 
bk.  17,  L.  ed.  130;  Bank  of  United  States  7/.  Devaux.  9  U.  S.  (5  Cr.) 
57;  bk.  3,  L.  ed.  38;  Hope  Ins.  Co.  v,  Boardman,  9  U\  S.  (5  Cr.)  57; 
bk.  3,  L.  ed.  36 ;  Covington  Drawbridge  Co.  v.  Shepherd,  61  U.  S.  (20 
How.)  227;  bk.  15,  L.  ed.  896;  Lafayette  Ins.  Co.  v,  French,  59  U.  S.  (18 
How.)  404;  bk.  15,  L.  ed.  451 ;  Marshall  v.  Baltimore  &  O.  R.  Co.,  57  U. 
S.  (16  How.)  314;  bk.  T4,  L.  ed.  953;  Rundle  v,  Delaware  &  R.  Can.  Co., 
55  I/.  S.  ri4  How.)  80;  bk.  14.  L.  ed.  335  ;  Louisville  C.  &  C.  R.  Co.  v.  Let- 
son  43  U.  S.  (2  How.)  497;  bk.  II,  L.  ed,  353;  Bank  v,  Slocomb,  39  U.  S. 
(14  Pet.)  60 ;  bk.  10,  L.  ed.  354 ;  Chicago  &  N.  W.  R,  Co.  v,  Whitton,  80 
U.  S.  (13  Wall.)  270;  bk.  20,  L.  ed.  571 ;  Bonaparte  v.  Camden  &  A.  R. 
Co.,  Bald.  C.  C.  205 ;  Minnett  v.  Milwaukee  &  St.  P.  R.  R.  Co.,  3  Dill. 
C.  C.  460 ;  Trust  Farmers*  L.  Ins.  Co.  v,  Maquillan,  3  Dill.  C.  C,  379 ;  Gree- 
ley V.  Smith,  32  Stoxy  C.  C.  ^(i\  Barclay  v.  Corn.,  i  Woods  C.  C.  254; 
Wheedon  v.  Camden  &  A.  R.  R.  Co.,  4  Anii.  L.  Reg.  216  ;  Hatch  v,  Chicago 
R.  I.  &  P.  R.  Co.,  6  Blatchf.  C.  C.  105 ;  Barney  v.  Globe  Bank,  5  Blatchf. 
C.  C.  107;  Pomeroy  v.  New  York  &  N.  H.  R.  R.  Co.,  4  Blatchf.  C.  C.  120; 
Bliven  v.  New  England  Screw  Co.,  3  Blatchf.  C.  C.  in. 

In  those  cases  where  a  Federal  court  can  take  jurisdiction  of  controversy 
between  citizens,  it  will  take  jurisdiction  not  alone  of  controversy 
between  citizens  and  corporation  or  between  corporations.    See  Kansas 
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Pac.  R,  Co.  V,  Atchison,  T.  &  S.  F.  R.  Co.,  ii»U.  S.  414;  bk.  28,  L.  ed. 
794 ;  Munner  v.  Daws,  04  U.  S.  446';  bk.  24  L.  ed.  207 ;  Chicago  &  N.  W. 
R.  Co.  V.  Whitton.  88  (j.  S.  (13  Wall.)  270;  bk.  20,  L.  ed.  571 ;  United 


794 ;_  Munner  v.  Daws,  04  U.  S.  446^;  bk.  24  L.  ed.  207 ;  Chicago  &  N.  W. 
States  Bank  v,  Deveaux,  9  U.  S.  (5  Cr.)  61;    bk.   3   L.   edV38;    Fales 


Adm.  V.  Chicago  M.  &  St.  P.  R.  Co..  32  Fed.  Rep.  673  ;  Chicago  N.  W.  R. 
Co.  V,  Chicafiro  &  St.  P.  R.  Co.,  6  Biss.  C.  C.  219;  Parsons  v,  Greenville 
C  R.  Co.,  I  IJughes  C.  C.  279;  Culbertson  v,  Wabash  Nav.  Co.,  4  McL.C. 
C.  544;  Nesmith  v,  Calvert,  i  Woodb.  &  M.  C.  C.  34;  Vose  v.  Reed,  i 
Wood's  C.  C.  647. 

In  the  case  of  Fales  v,  Chicago  M.  &  St.  P.  R.  Co.,  32  Fed.  Rep. 
673,  it  is  said  that  the  provisions  of  the  act  of  congress  of  March  3,  1887, 
sec.  I,  re^rding  the  place  of  bringing  suit  by  original  process  in  the  circnit 
courts  of  the  United  States,  do  not  apply  in  determining  the  question  of 
jurisdiction  on  an  application  for  removal  of  causes  from  the  state  courts. 
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NoTB  -«The  mode  of  dting  the  Americaji  and  EngliBh  Bailroad  CaseB  is  as 
follows : 
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The  hidex  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  pages  upon  which  the  cases  befin.  References  to  the 
notes  are  to  the  pages  upon  wnich  the  propositions  stated  in  the  index  are  found. 
Reference  to  Constitutional  or  Statutory  Provisions  are  to  the  pages  upon  which 
they  are  cited. 


ACCIDENT.    See  C&ossing. 
ACT  OF  GOD.    See  Carrier. 

AGENT. 

Farm  crossing.  Agreement  for  cattle  pass.  Under  agreement  of  land-owner 
with  agent  negotiating  sale  of  lands,  A^ld,  that  only  obligation  on  part  of 
company  was  to  maintain  cattle  pass  so  long  as  trestle-bridge  was  in  exist- 
ence, and  not  to  prevent  them  discontinuing  use  of  such  bridge.  Canada 
Southern  R.  Co.  v,  Erwin  (Can.).     3ii* 

Farm  crossing.  Verbal  agreement  With  agent  for  purchase  of  lands  for  con- 
struction of  two  under-crossings;  evidence  A^ld  to  show  that  plaintiff  relied 
upon  law  to  secure  him  crossing,  and  not  upon  any  contract,  and  that  he 
could  not  therefore  compel  company  to  provide  under-crossing.  Canada 
Southern  R.  Co.  v.  Clouse  (Can.).     296. 

Obstruction  of  highway.  Receiver:  corporation  in  hands  of,  cannot  be  prose- 
cuted criminally  for  obstruction  of  highway  by  receiver's  servants  or  agents. 
State  V.  Wabash  R.  Co.  (Ind.).     i. 

Receiver.  In  running  the  road,  a  receiver  represents  or  is  the  agent  of  the 
company.     Bartlett  v.  Keims  (N.  J.).     15. 

ANIMALS.    See  Fences. 

Appraisement.  Cumulative  remedy.  Provision  in  Code  for  appraisement  of 
stock  killed  or  injured  is  merely  cumulative  and  permissive,  and  compli- 
ance therewith  is  prerequisite  to  the  institution  of  a  suit  to  recover  dama- 
ges.   Volkman  v.  Chicago,  etc.,  R.  Co.  (Dak.).     204; 

Attorney's  fees.  Class  legislation.  Statute  authorizing  taxing  of  an  attoroey's 
fee  against  the  company,  in  event  a  judgment  is  recovered  against  it  for 
killing  stock  through  failure  to  fence,  is  unconstitutional  and  void.  Wilder 
V.  Chicago,  etc.,  R.  Co.  (Mich.).     162. 
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Contributory  negligence  as  a  defence  in  actions  for  killing  stock.    155  #». 

Contributory  negligence.  Carelessness  of  owner  in  permitting  animals  to  mo- 
at large.     449  n. 

Contributory  negligence.  Driving  stock  along  track  A^ld  to  amount  to  such 
contributory  negligence  as  would  prevent  recovery  for  stock  killed  whUe 
being  so  driven  by  the  owner.  Davidson  v.  Central  Iowa  R.  Co.  (Iowa). 
158. 

Contributory  negligence.  Duty  of  employees.  If  employees  knew  or  ought  to 
have  known  that  cattle  were  upon  track,  and  could  have  avoided  injury 
after  danger  was  discovered,  contributory  negligence  of  plaintiff  in  driving 
cattle  upon  track  is  immaterial,  and  does  not  affect  company's  liability. 
Wooster  v,  Chicago,  etc.,  R.  Co.  (Iowa).     152. 

Contributory  negligence:  person  placing  horse  in  enclosure  securely  fastened 
is  not  to  be  charged  with,  because  horse  escapes  on  track,  unless  horse 
was  one  that  ordinary  fence  would  not  confine.  Dennis  v.  Louisville,  etc., 
R.  Co.  (Ind.)    141. 

Contributory  negligence.  Situation  of  pasture.  It  is  not  contributory  negli- 
gence per  se  to  pasture  cattle  in  an  enclosed  lot  situated  on  both  sides  of  the^ 
railrosul,  although  the  stock  law  is  in  force.     Homer  v,  Williams  (N.  Car.). 

155. 
Contributory  negligence:  when  immaterial.     154  n. 

Crossing.  Duty  of  company.  Where  killing  of  stock  at  public  crossing  is 
claimed  to  have  been  caused  by  reason  of  a  defective  crossing,  instruction 
that  it  is  the  duty  o^  the  company  to  construct  sufficient  and  safe  crossings 
held  Tioitxxox.     Atchison,  etc.,  R.  Co.  v.  Miller  (Kan.).     190. 

Crossing.     Duty  to  give  signal  in  absence  of  statute.     449  n. 

Crossing.  Evidence  held  to  fail  to  show  that  cow  was  killed  on  road  crossing 
as  was  claimed  by  the  company,  but  was  killed  within  right  of  way.  Union 
Pac.  R.  Co.  V.  Blum  (Neb.).     119. 

Crossings:  injuries  to  animals  at.     121  n. 

Crossing.  Railroad  company  is  bound  to  use  ordinary  care  and  diligence  as  to 
stock  rightfully  on  highway.     449  n. 

Crossing.     Signal.     Duty  to  signal  for  animals.     448  ».' 

Crossing.  Signal:  failure  to  give.  Where  cattle  lawfully  on  highway  are 
killed  at  crossing,  evidence  of  omission  to  give  signal  before  reaching  cross- 
ing as  required  by  statute  is  competent.  Palmer  v,  St.  Paul,  etc.,  R.  Co» 
(Minn.).    447. 

Damages.     Attorney's  fee.    ConsCitutionality  of  statute.     165  «. 

Damages:  measure  of.     130  «. 

Damages:  measure  of.  If  owner  of  ox  killed  could  have  used  hide  or  meat» 
their  value  in  estimating  damages  should  be  deducted  from  the  value  of  the 
ox.     Memphis,  etc.,  R.  Co.  v.  Hembree  (Ala.).     128. 

Damages.    Value  of  animal  after  injury.     130  n. 

Degree  of  care.  If  stock  are  observed  upon  track,  employees  in  charge  of  train 
should  exercise  that  care  which  prudent  men  ordinarily  bestow  on  their 
business  and  conduct.     Molair  v.  Port  Royal,  etc.,  R.  Co.  (S.  Ci^r.).     135. 

Degree  of  care  required  when  animals  are  observed  on  track.     140  tf. 

Depot  grounds.  Burden  of  proof.  If  company  pleads  in  defence  that  stock 
entered  on  track  within  depot  grounds,  it  has  the  burden  of  proof  to  es- 
tablish that  fact.     Wilder  v,  Chicago,  etc.,  R.  Co.  (Mich.).     162. 

Duty  of  engineer.     151  it. 

Evidence.  Condition  of  culvert.  If  it  appears  that  stock  were  killed  on  a  cul- 
vert, cross-ties  of  which  were  afterwards  found  to  be  pushed  ^together,  jury 
cannot  consider  condition  of  culvert  before  accident.  Molair  V.  Port  Royal, 
etc.,  R.  Co.  (S.  Car.).     135. 

Evidence.  Corporate  existence.  On  appeal  from  justice's  court  in  action  for 
killing  stock,  it  is  not  necessary  for  plaintiff  to  prove  that  railway  company 
is  a  corporation  to  entitle  him  to  recover.  Kansas  City,  etc.,  R.  Co.  v. 
Bolson  (Kan.).     144. 
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Evidence.     Documents  in  another  state.     In  action  for  killing  stock,  if  plain- 
.  tiff's  claim  be  in  possession  of  person  in  another  state,  and  not  under  con- 
trol  of  party  wishing  to  introduce  it,  secondary  evidence  may  be  admitted 
to  prove  its  contents.     Memphis,  etc.,  R.  Co.  v,  Hembree  (Ala.).     128. 

Evidence  in  action  for  killing  stock.     122  n. 

Evidence:  sufficiency  of,  in  action  for  injury  to  stock.     140  n. 

Leaving  track.  Presumption.  If  animal  is  seen  upon  track  by  engineer,  there 
is  no  presumption  that  it  will  step  from  track  in  time  to  avoid  injury. 
Dennis  v.  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Limitation  of  action.  In  absence  of  evidence  showing  manner  in  which  com- 
pany in  possession  of  road  acquired  title,  A^U  that  it  must  be  presumed 
that  it  was  operating  the  road  under  the  charter  of  the  company  by  which 
it  was  constructed,  which  contained  no  special  limitation  of  actions  against 
it.     Kentucky  Cent.  R.  Co.  v,  Kinney  (Ky.).     199. 

Negligence.  Sufficiency  of  evidence.  Fact  that  place  where  stock  was  killed 
was  at  point  where  trainmen  could  have  seen  them  in  time  to  have  stopped 
train,  and  fact  that  train  was  moving  faster  than  regular  schedule  time,  A^U 
not  sufficient  to  Establish  negligence  to  entitle  recovery.  Kansas  City,  etc., 
R.  Co.  V,  Bolson  (Kan.).     144. 

Pleading  and  proof.  Variance.  Although  a  petition  alleges  that  stock  was 
injured  in  March,  fact  that  evidence  shows  that  animal  was  injured  in 
August  is  immaterial.  Texas,  etc.,  R.  Co.  v.  Virginia,  etc.,  Co.  (Tex.), 
201. 

Presumption  of  negligence  in  actions  for  killing  stock.     206  n. 

Private  crossing.  If  landowner  takes  advantage  of  statute  which  authorizes 
him  to  construct  crossing,  and  imposes  upon  him  duty  of  maintaining 
gates,  railroad  in  absence  of  negligence  is  not  liable  for  killing  cattle  at 
such  crossing,  even  though  cattle  belonged  to  third  person.  Hunt  v.  Lake 
Shore,  etc..  R.  Co.  (Ind.).     178. 

Running  at  large.     Construction  of  Iowa  statute.     133  n. 

**  Running  at  large."  Horse  driven  across  depot  grounds  is  not  running  at 
large  within  meaning  of  statute  giving  right  to  recover  for  stock  killed 
while  running  at  large  at  point  where  right  to  fence  exists.  Johnson  v, 
Chicago,  etc.,  R.  Co.  (Iowa).     131. 

Signals  of  owner  pursuing  horse  which  had  escaped  on  track.  Company  is 
not  liable  for  killing  of  horse  if  train  employees  did  not  see  animal,  and 
signals  of  owner  did  not  give  warning  that  injury  would  result  if  train  was 
not  stopped.    Dennis  v.  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Speed  as  evidence  of  negligence  in  action  for  killing  stock.    147  n. 

Speed  of  train.  No  recovery  can  be  had  although  train  which  killed  horse 
driven  across  depot  grounds  was  travelling  at  greater  speed  than  eight 
miles  an  hour,  operation  of  statute  being  confined  to  stock  running  at  large. 
Johnson  v,  Chicago,  etc.,  R.  Co.  (Iowa).     131. 

Starting  train.  Frightening  horses  on  right  of  way.  While  horses  were  being 
driven  along  right  of  way  to  farm  crossing  at  which  they  had  escaped, 
train  apparently  drew  up  for  a  time  and  proceeded  again  after  sounding 
the  whistle,  horses  were  frightened,  and  ran  on  bridge  and  were  injured, 
held^  that  the  company  was  not  liable.  Hurd  v.  Grand  Trunk  R.  Co. 
(Ont.).     450. 

Statutory  presumption.  Directing  verdict.  Although  plaintiff  may  have  estab- 
lished B.  prima  facie  case  within  meaning  of  statute  by  showing  killing  of 
stock,  court  should  direct  a  verdict  for  the  defendant  if  its  testimony  shows 
that  the  killing  took  place  without  fault  on  the  part  of  its  employees. 
Volkman  v.  Chicago,  etc.,  R.  Co.  (Dak.).     204. 

Stock  law.  Evidence  of  doctrine.  Although  animals  killed  were  not  running 
at  large,  evidence  that  stock  law  had  been  adopted  by  the  company  is  ad- 
missible to  show  degree  of  vigilance  required.  Molair  v.  Port  Royal,  etc., 
R.  Co.  (S.  Car.).     135. 

Stock  law:  less  care  required  after  passage  of.     140  n. 
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Train  employees  are  not  under  duty  to  owner  to  see  animals  wandering  on  track 
securely  protected.     Dennis  v,  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Unavoidable  accident.  If  cow  sprang  on  track  ablout  50  yards  ahead  of  train 
and  was  not  seen  before  that  time,  and  when  discovered  all  the  known 
appliances  could  not  have  stopped  train  in  time  to  save  her,  such  circum- 
stances constitute  complete  defence.  Alabama,  etc.,  R.  Co.  v.  Smith 
(Ala.).     150. 

Unavoidable  injury:  company  is  not  liable  for.     151 «. 

Value.  Opinion  evidence.  In  action  for  injury  to  stock,  witnesses  who  have 
had  experience  in  the  business  for  which  animals  are  used  can  competently 
testify  as  to  their  value.  Texas,  etc,  R.  Co.  v.  Virginia,  etc.,  Co.  (Tex.). 
201. 

ANNOTATIONS. 

Contributory  negligence  as  a  defence  in  actions  for  killing  stock.     155. 

Contributory  negligence.     Carelessness  of  owner  in  permitting  ^MiStj^ftiff  to 
run  at  large.    449. 

Contributory  negligence  :  when  immaterial.     154. 

Crossing,     buty  to  give  signal  in  absence  of  sutute.    449. 

Crossings  :  injuries  to  animals  at.     X2i. 

Crossing.     Railroad  company  is  bound  to  use  ordinary  care  and  diligeace 
as  to  stock  rightfully  on  highway.    449. 

Crossing.     Signal.     Duty  to  signsil  for  animals.    448. 

Damages.  .  Attorney's  fee.    Constitutionality  of  statute.     165. 

Damages:  measure  of.     130^ 

Damages.     Value  of  animal  after  injury.     130. 

Degree  of  care  required  when  animids  are  observed  on  track.     140. 

Duty  of  engineer.     151. 

Evidence  in  action  for  killing  stock.     122. 

Evidence :  sufficiency  of,  in  action  for  injurv  to  stock.     140. 

Presumption  of  negligence  in^actions  for  killing  stock.     206. 
^       Running  at  large.     Construction  of  Iowa  statute.     133. 
J      Speed  as  evidence  of  negligence  in  action  for  killing  stock.     147. 

Stock  law  :  less  care  required  after  passage  of.     14a 

Unavoidable  injury:  company  is  not  liable  for.     151. 

BUI  of  Lading. 

Delivery  of  goods  without  presenting  bill.    Custom.     554. 
Ownership  of  property.     554. 

Bridgo, 
Highway  crossing.     Duty  of  company  to  construct  bridges  and  footways. 

261. 

Cairien.  ^ 

Action  for  penalty.     Limiution.     536. 

Bill  of  lading.     Ownership  of  property.     554. 

Connecting  lines.     Agreement  as  to  liability.     66$. 

Connecting  lines.     Defective  cars.     664. 

Connecting  lines.     Duty  to  receive  freight  and  passengers  from  other  roads. 

Strike  of  employes.     650. 
Connecting  lines.     Loss  of  goods.     662. 

Connecting  lines:  responsibility  of  carriers  for  negligence  of.    663. 
Connecting  lines:  wrongful  delivery  by.     664. 
Contract  of  carriage:  suit  on.     672. 
Delay.     Damages.     Sale  at  fixed  price.     575. 
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Carriers — Continued, 

Delay.     Evidence.     Delays  of  connecting  roads.    656. 

Delay  in  transporting.     571,  579. 

Delay  in  transporting  freight  caused  by  unusual  press  of  basioess.    655. 

Delay,     Machinery  shipped  for  special  purposes.     579. 

Delay.     Measure  of  damages.     575. 

Delay.     Neglect  to  forward  goods.     571. 

Delay.    Season  of  shipment.     Evidence  of  conversation  at  time  of  contract. 

656.  ^ 

Delay.     Strike.    Riot  and  mob.     575. 

Delivery  of  goods  without  presenting  bill  of  lading.    Custom.     554. 
Discrimination.     Agreement  to  rebate.     528. 
Discrimination.     English  Railway  and  Canal  Traffic  Act.    542. 
Discrimination.     Pleading.     536. 
Discrimination.     Preference.     528. 
Duty  of  carrier  receiving  goods.     527. 
Failure  to  transport  goods.     Pleading.     531. 
Limiting  liability.     Authorities  arranged  by  states.     672.' 
Limiting  liability.     Express  companies.    496. 
Limiting  liability.     How  far  carriers  may  limit  their  common-law  liability 

by  contract.    677. 
Limiting  liability.     Shipments  of  live  stock.     Reduced  rates.    6x4. 
Limiting  liability.     Stipulation  for  notice.     678. 
*  Live  stock.     Delay  in  transportation.     Measure  of  damages.     686. 
Live  stock.     Injuries.     Damages.     671. 
Live  stock.     Negligence  in  carriage.     Damages.    687. 
Mail.     Carriage  of  U.  S.  mail.     511. 
Rates:  charter  restriction  against  regulation  of.     518. 
Rates:  power  of  legislature  to  regulate.     518. 
Receiver:  liability  of,  as  common  carrier.     8. 
Refusal  to  carry.     528. 

Valuation.    Loss  of  goods.     Statement  made  by  shipper  as  to  valnet    634. 
Who  are.     Cabmen,  draymen,  and  porters.     495. 
Who  are.     Express  companies.     496. 
Who  are.     Ferrymen.     496. 
Who  are.  '  Omnibus  proprietors.     496. 
Who  are.    Owners  of  steamboats,  ships,  vessels,  canal-boats,  and  tow-boats. 

496. 
Who  are.     Railroad  companies.     497. 
Who  are.     Suge-coach  lines.     497. 
Who  are.     Street  railways.     497. 
Who  are.     Telephone  companies.     497. 
Who  are.     Transportation  companies.     498. 
Who  are.     Wagoners.     498. 

4ihildrBn, 

Contributory  negligence.    Capacity  and  degree  of  care:  when  a  question  for 

jury.     396. 
Contributory  negligence.     Children  so  young  as  to  be  non  sui  juris.     395. 
Contributory  negligence.     Child  seven  years  of  age  or  upwards  is  supposed 

to  be  capable  of  taking  care  of  himself.     395. 
Contributory  negligence  of  infants.     394. 
Contributory  negligence.     Question  of  care  to  be  required  of  a  child  is  for 

jury.     395. 
Contributory  negligence.    Whether   children  are  nom  sui  juris.     When  a 

matter  of  law.     395. 

Citizenship, 

Citizenship  of  corporation.     70a 
Jurisdiction  of  federal  courts.     701. 
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Mlivon. 
Collision  at  railroad  crossisg.    Daty  of  engineer.    385. 

C0/i9tfMhiiai  Urn, 

Charter  restriction  against  regnlation  of  rates.     518. 
Corporations.     Personality.    507. 
Railroad  depots.     Regulation  by  statute.    465. 
Rates:  power  of  legislature  to  regulate.     518. 
Residence  and  citixenship  of  corporation.     507. 

Corporation9. 

Personality  of  corporations.     507. 

Residence  and  citizenship.     507. 

Residence  and  cittienship  of  corporations.    In  federal  courti.    507. 

Accident  at  crossing.     Duty  of  traveller.     377. 
Acquiring  easement  by  prescription.    320. 
Agreement  for  farm  crossings.    314. 
Animals:  injuries  to,  at  crossings.     121. 
Approaches  to  crossing:  duty  of  company  as  to.     361. 
Bridges  and  footways:  duty  of  company  to  construct.    36i. 
Collision  at  railroad  crossing.     Duty  of  engineer.    285. 
Construction  of  crossing.     Negligence.     263. 
Change  of  highway.     262. 
Construction  of  road.     Nature  of  crossing.     267. 
Contributory  negligence.     363. 

Contributory  negligence.    Accident  at  crossing.    Horses  taking  fright      383- 
Contributory  negligence.     Crossing  in  front  of  moving  train.    424. 
Contributory  negligence.     Duty  to  stop,  look,  and  listen.     325. 
Contributory  negligence.     Province  of  jury.     369,  402. 
Degree  of  care.     Railroad  company  is  bound  to  use  ordinary  care  and  dili- 
gence as  to  stock  rightfully  on  highway.     449. 
Duty  of  company  to  make  crossing.     260. 
Farm  crossing :  where  gates  are  allowed  at.     118. 
Fence.     Private  crossings.     Liability  of  company.   '184. 
Finding  of  jury.     Sufficiency  of  evidence.     404. 
Flagman :  necessity  of.     Pleading.     Instruction.    345. 
Flagman:  necessity  of.     Statutory  requirement.     345. 
Grs^e  crossings.     Necessity.     Injunction.     267. 
Grade  crossing.     Revocation  of  contract.     262. 
Highway  by  dedication.     321. 
Horses  taking  fright  at  cars.     333. 
Imputed  negligence.     Parent  and  child.    362. 
Injuries  at  crossings.     Duty  of  company.     327. 
Invitation  to  public.     License.    325. 
Lessee:  duty  of.     262. 

Receiver:  liability  of,  for  negligence  in  constructing  crossing.    262. 
Rights  of  crossing  a  railroad  are  secondary  to  those  of  that  crossed*     267*. 
Right  to  construct  railroad  crossing.     Injunction.     266. 
Signals.    Character  of  warning  required  to  be  given.    350. 
Signal :  duty  to  give,  in  absence  of  statute.     449. 
Signals.     Duty  to  give,  warning  signals  at  crossings.     349. 
Signal.     Duty  to  signal  for  animals.    448. 
Signals.     Frightening  horses.     Province  of  jury.     383. 
Signal.     Statutory  signals.     351. 
Signal:  where  required.     350. 

Signal.     Whether  signals  are  necessary  is  a  question  of  fact     351. 
Speed:  prohibited  rate.     City  ordinance.     362. 
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Cro98ing — Continued, 

Sufficiency  of  crossing.    Statutory  requirements.     362. 
Travelling  over  partially  obstructed  crossing.    333. 
Unavoidable  accident.    383. 

Custom, 
Carrier.     Delivery  of  goods  without  presenting  bill  of  lading.    554. 

Jkmag»$. 

Opinion  as  to  damages.     203. 

Jfiacn'mmaHon. 

Action  for  penalty.     Limitation.     536. 

English  Railway  and  Canal  Traffic  Act:  action  for  discrimination  under. 

542. 
Pleading.     536. 

SHdence. 

Opinion  as  to  damages.    203. 
Opinion  as  to  value.     203. 
Opinion  evidence.     202. 

express  Companies. 

Carriers:  express  companies  are.    496. 
Limiting  liability.     496. 

Fences. 

Cattle  guards.     189. 

Cattle  guards  in  streets  of  towns  and  villages.     189. 

Depot  grounds  :  duty  of  company  to  fence  at.     133. 

Duty  of  railroad  company  to  fence.     132. 

Duty  of  railway  company  to  fence.     165. 

Duty  to  construct.     Depot  grounds.     172. 

Duty  to  construct.     Streets  and  highways.     Crossings.     173. 

Gate  :  duty  of  landowner  to  give  notice  of  defective.     117. 

Qate.     Farm  crossing  :  where  gates  are  allowed  at.     118. 

Gates  in  railway  fences.     117. 

Gate  left  open  by  landowner.     117. 

Private  crossing.     Liability  of  company.     184. 

Sufficiency  of  fence.     Drifted  snow.     ii8. 

Fire. 
Contributory  negligence.     245. 

Damages:  measure  of.     Destruction  of  grass-roots.     245. 
Damages:  measure  of.     Destruction  of  orchard.     246. 
Defective  engines.     244. 
Evidence.     Former  fires  in  wood-yard.     237. 
Evidence :  sufficiency  of.     244. 
Other  fires.     243. 
Pleading.     249. 

Presumption  of  negligence.     243. 
Presumption  of  negligence.     Escape  of  sparks.    242. 
Proof  of  fires  caused  and  sparks  emitted  at  other  times.     237. 
Sparks:  unusual  quantity  of.     243> 

Spreading  fire.     Liability  of  company  where  fire  spreads.     235. 
Title  to  property.     237. 

Foreign  Corporations. 
Service  of  process  on  foreign  corporation.    622. 
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Tax  on  f raiicbiie  of  curpwaUoo.    DiMtoctiod  between  taochise  and  prop- 
erty tax.    15. 

Inpmeihn, 
Grade  crossingi.     Neceuity.    267. 

What  constitutes  interstate  commerce.    696. 

Crossings:  duty  of  lessee  as  to.     962. 

Receiver.     Eapensci  of  receivership.    Chaiiging  00  leased  line.     iia. 

Receiver  :  liability  for  rent  of  leased  line.     112. 

Receiver.     Priority  of  rentals  due  under  lease  over  mortgages,     tzs. 

#0/7. 
Carriage  of  U.  S.  mall.     511. 

Mo»t9r  and  SBnant 

Receiver :  wages  during  recovery  from  injury  received  while  road  was  in 
bands  of.     6. 

if$gfig9nce. 
Imputed  negligence.     Parent  and  child.    362. 

Par§nt  and  Child, 
Imputed  negligence.    362. 

^atst/i^re. 

Approaches  to  depot.     486. 

Defective  depot  grounds.     Stepping  into  bole.    482. 

Depot  grounds:  care  required  as  to,  bjr  railroad  companies.    482. 

Depot  grounds.     Route  to  street.     Injury.    481. 

Pwalty. 
Action  for  penalty  for  discrimination  by  carrier.     Limitation.    536. 

Hailroad  Commiaahn^ra. 

Authority  and  jurisdiction  of  state  railroad  commissioners.     550. 
Prohibition.    Jurisdiction  of  railway  commissioners.     537. 

Raeaivr. 

Action  for  injuries  against  corporation  in  hands  of  receiver.     I. 

Common  carrier:  liability  of  receiver  as.     8. 

Crossing:  liability  of  receiver  for  negligence  in  constructing.     262 

Expenses  of  receivership.      Charging  on  leased  line.     112. 

Injuries  occurring  under  receiver's  management.     New  York  doctrine.     5. 

Injury  to  servant.     Wages  during  recovery  from  injury  received.    6. 

Lease.     Liability  of  receiver  for  rent  of  leased  line.     112. 

Liability  of  receiver  for  torts  and  injuries.     4. 

Personal  injuries:  character  of  judgment  against  receiver  for.     Payable  out 

of  income.     5. 
Priorities.     Lease.     Priority  of  rentals  due  under  lease  over    mortgages* 

112. 
Taxes :  payment  of,  by  receiver.     15. 
Torts  committed  before  receiver  was  appointed.    5. 


INDEX.  711 

ANNOTATIONS— C<7M/k*»i^</. 

Saf0  of  Road.  '  < 

Power  to  sell  railway  property  and  franchises.     lOi. 

Signals. 

Animals  at  crossings.     Duty  to  give  signal  in  absence  of  statute.    449. 

Animals.  Duty  to  signal  for  aniteals  at  crossings.    448, 

Crossing.  Character  of  signal  required  to  be  given.    350. 

Crossing.  Duty  to  give  warning  signal  at  crossing.     349. 

Crossing.  Frightening  horses.     383. 

Crossing.  Statutory  signals.     351. 

Crossing.  Where  signal  is  required.     350. 

Crossing.  Whether  signals  are  necessary  is  a  question  of  fact.    351. 

Spowi. 
Crossing.    Prohibited  rate.    City  ordinance.    362. 

Siationa. 

Approaches  to  depot.    486. 

Care  required  of  railroad  companies  as  to  their  depot  grounds.    482. 

Defective  depot  grounds.     Stepping  into  hole.    482. 

Light.     Duty  of  railroad  company  to  light  station.     476. 

Passage  to  and  from  rail  trains.     Duty  of  company.    482. 

Railroad  depot.     Power  to  compel  erection.    464. 

Regulation  by  statute.     Constitutional  law.    465. 

Route  to  street.     Injury.    481. 

Strooi  Hailwayo, 

Carriers:  street  railways  are.    497. 

Taxation. 

Franchise.     Taxation  on  franchise  of  corporation.     Distinction  between 

franchise  and  property  tax.     15. 
Receiver :  payment  of  taxes  by.     15. 

To/ophone  Company. 

Carriers:  telephone  companies  are.     497. 

Tranaportafion  Company. ' 
Carriers:  transportation  companies  are.    498. 

Trustoe. 
Device  to  avoid  liability.    Surrender  of  road  to  trustees.     loi. 

United  States  Courts. 

Citizenship  of  corporations  for  purposes  of  determining  jurisdiction  of  fed- 
eral courts.    701. 

Ware/iouseman. 

Loss.     Proximate  cause.    610. 

Storage.    Negligence  in  shipping.     Liability.     610. 

ATTORNEY. 

Fees.  Class  legislation.  Statute  authorizing  the  taxing  of  an  attorney's  fee 
against  a  railroad  in  the  event  of  a  judgment  being  recovered  against  it 
for  killing  stock  through  its  failure  to  fence  is  in  the  nature  of  a  penalty, 
and  is  unconstitutional  and  void.  Wilder  v,  Chicago,  etc.,  R.  Co.  (Mich.). 
162. 


sponsibility  when  such  exemption  is  not  just  and  reasonable  ia 
the  eye  of  the  law."  Hart  v.  Railroad  Co.,  1 12  U-  S.  331 ;  s.  c~, 
18  Am.  &  Eng.  R.  R,  Cas.  604,  was  an  action  like  this.  In  that 
case  the  property  received  for  shipment  was  five  horses,  and  the 
extent  of  the  carrier's  liability  agreed  upon  for  each  horse  was 
$200.  By  the  negligence  of  the  carrier  one  of  the  horses  was  killed, 
and  the  others  were  injured.  The  plaintiff  proved  the  horses  were 
race-horses,  and  offered  to  show  damages,  based  on  their  value, 
amounting  to  over  $25,000.  The  testimony  was  excluded,  and 
he  had  verdict  for  $i,200.  On  writ  of  error  brought  by  him,  ii 
was  held  that  the  evidence  was  not  admissible;  that  the  valu- 
ation and  limitation  of  liability  in  the  bill  of  lading  was  just  and 
reasonable,  and  binding  on  the  plaintiff;  and  that  the  terms  of 
the  limitation  covered  a  loss  through  negligence.  Mr.  Justice 
Blatchford,  speaking  for  the  court,  said:  "This  quali^cation 
of  the  liability  of  the  carrier  is  reasonable,  and  is  as  important 
as  the  rule  which  it  qualifies.  There  is  no  justice  in  allowing 
the  shipper  to  be  paid  a  lai^e  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight,  on  the  asser- 
tion and  agreement  that  its  value  is  a  less  sum  than  that  claimed 
after  a  loss.  It  is  just  to  hold  the  shipper  to  his  agreement, 
fairly  made,  as  to  value,  even  where  the  loss  or  injury  has  oc> 
curred  through  the  negligence  of  the  carrier.  The  effect  of  the 
agreement  is  to  cheapen  the  freight  and  secure  the  carriage  if 
there  is  no  loss ;  and  the  effect  of  disregarding  the  agreement, 
after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk  than  the 
parties  intended  he  should  assume.  The  agreement  as  to  value, 
in  this  case,  stands  as  if  the  carrier  had  asked  the  value  of  the 
horses,  and  had  been  told  by  the  plaintiff  the  sum  inserted  in 
the  contract.  The  limitation  as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence.  It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the  measure  of  care  due  to  the 
value  agreed  on.  The  carrier  is  bound  to  respond  in  that  value 
for  negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value,  for  the  purposes  of 
the  contract  of  transportation,  between  the  parties  to  that  con- 
tract. The  carrier  must  respond  for  negligence  up  to  that  value. 
It  is  just  and  reasonable  that  such  a  contract,  fairly  entered  into. 
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BRANCH  ROKDS^Continued, 

Carriers.  Railroad  having  power  to  construct  branches  becomes  a  carrier  as  to 
such  branches  when  such  branches  ard  constructed  for  purposes  of  general 
transportation;  question  whether  such  branches  have  been  used  for  gen- 
eral transportation  is  for  jury.  Avinger  v.  South  Carolina  R.  Co. 
(S.  Car.).     519. 

Purchase.  Statute  authorizing  company  to  locate,  construct,  and  operate  a 
branch  line  does  not  confer  power  to  purchase  line  alreauly  constructed. 
Gulf,  etc.,  R.  Co.  V,  Morris  (Tex.).     94. 

BRIDGE. 

Highway  crossing.  Bridging  street.  Special  act  authorizing  company  to  con- 
struct branch  lines  and  requiring  city  to  build  approaches  to  street  bridges 
construed  as  not  applicable.  State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.). 
250. 

Highway  crossing.  Cost.  Apportionment.  >  In  proceedings  against  two  com- 
panies to  compel  construction  of  bridge  over  tracks,  each  company  was 
properly  required  to  construct  those  parts  above  their  own  tracks  and  ap- 
proaches upon  their  own  sides  without  other  apportionment.  State  v. 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Duty  of  company  to  construct  bridges  and  footways. 
261  n. 

Highway  crossing.  Fact  that  road  has  once  been  constructed  at  grade  does 
not  exempt  it  from  bridging  when  that  becomes  necessary.  State  v,  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Mandamus,  Necessity  of  works  by  another  cdmpany 
htid  not  a  fatal  objection  to  mandamus  proceedings  against  defendant. 
State  V.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  ccossing.  Mandamus,  Where  mandamus  proceedings  were  pending 
against  two  companies  to  compel  them  to  bridge  their  tracks,  and  the 
roads  were  near  together,  so  that  bridges  should  be  made  continuous  over 
all  the  tracks,  heid,  not  error  to  require  both  causes  to  be  tried  together. 
State  V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Necessity.  In  view  of  necessity  that  bridges  be  built 
over  tracks  of  two  railroads  if  over  either,  evidence  heid  admissible  as  to 
extent  of  use  of  crossing  by  the  other  company  showing  necessity  for 
bridge.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Restoring  street.  Charter  oC  company  construed  as  im- 
posing continuous  duty  as  to  restoring  public  streets  by  bridging  or  other- 
wise when  necessary.     State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

CARRIERS.    See  Passengers:  Stations. 

Act  of  God.  Company  which  has  agreed  to  transport  cattle  on  certain  day 
cannot  plead  act  of  God,  which  takes  place  after  such  day,  as  defence  to 
action  for  damages  for  breach  of  contract.  Gulf,  etc.,  R.  Co.  v,  Mc- 
Corquodale  (Tex  ).     653. 

Act  of  God.  Earthquake.  Railroad  is  not  liable  for  damages  caused  by  injury 
to  freight  brought  about  by  earthquake,  and  without  negligence  on  part  of 
company.     Slater  v.  South  Carolina  R.  Co.  (S.  Car.).     625. 

Act  of  God:  upon  facts  proved,  held^  that  loss  was  not  caused  by,  and  that 
plaintiff  was  liable  for  loss.    Chicago,  etc.,  R.  Co.  v.  Manning  (Neb.).    618. 

Action  for  charges.  Counter-claim  and  set-off.  In  action  by  railway  to  recover 
charges  for  carrying  goods,  defendant  cannot  set  off  or  recover  by  counter- 
claim over-payments  in  respect  of  previous  charges  which  were  unreason- 
able.    Lancashire,  etc.,  R.  Co.  v.  Greenwood  (Eng.).     537. 

Action  for  charges.  Unreasonableness.  It  is  no  defence  to  action  by  railway  to 
recover  charges  that  they  were  so  unreasonable  as  to  give  undue  preference 
or  to  subject  defendant  to  undue  prejudice  within  meaning  of  Railway  and 
C^nal  Traffic  Act.     Lancashire,  etc.,  R.  Co.  v.  Greenwood  (Eng.).     537. 
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Action  for  penalty.     Limitation.     536 1». 

Bills  of  lading  are  symbols  of  property,  and  when  properly  Indorsed  operate 
as  delivery  of  property  itself.     Pennsylvania  R.  Co.  v.  Stem  (Pa.).    551. 

Bill  of  lading.  Delivery  of  goods.  Railroad  company  has  no  right  to  make  a 
delivery  of  freight  otherwise  than  in  strict  accordance  with  bill  of  lading. 
Pennsylvania  R.  Co.  v.  Stem  (Pa.).     551. 

Bill  of  lading.     Ownership  of  property.     554  i». 

Condition  of  shipment.  Waiver.  Carrier  has  no  right  to  demand  of  shipper 
a  waiver  of  his  right  as  condition  precedent  to  his  receiving  freighL  Mis- 
souri Pac.  R.  Co.  z/.  Fagan  (Tex.).     666. 

Cqnnecting  lines.  Advanced  freight.  Where  company  require  shipper  of  freight 
consigned  beyond  terminus  to  advance  charges  for  entire  distance,  it  most 
so  deliver  goods  to  connecting  carrier  that  latter  would  be  under  same  obli- 
gation in  reference  to  them  which  would  have  been  upon  it  if  goods  had 
been  received  from  consignor  with  advance  payment.  Palmer  r.  Chicago, 
etc.,  R.  Co.  (Conn.).     629. 

Connecting  Jines.     Agreement  as  to  liability.     66511. 

Connecting  lines.  Agreements  between.  Liability.  Where  two  roads  agree 
that  no  freight  shall  be  considered  as  delivered  from  one  to  another  unless 
charges  are  prepaid,  one  cannot  relieve  itself  from  liability  by  placing  car 
on  track  used  by  both  companies  and  notifying  through  road  thereof  with- 
out payment  or  guarantee  of  charges.  Palmer  v.  Chicago,  etc.,  R.  Co. 
(Conn.).     629. 

Connecting  lines.  Construction  of  statute.  Section  of  Georgia  Code  relating 
to  responsibility  of  connecting  roads  where  goods  are  transported  over 
more  than  one  of  them,  A^U  to  have  no  application  unless  declaration  al- 
leges that  defendant  received  goods  from  its  connecting  line  in  good  order, 
and  there  being  no  such  allegation  defendant  might  show  that  damage  was 
done  before  it  received  the  freight.  Western  &  A.  R.  Co.  v.  Exposition 
Cotton  Mills  (Ga.).     602. 

Connecting  lines.  Contract  to  ship  to  destination  shown  by  company  receiving* 
cotton  destined  to  point  beyond  its  own  line  without  limiting  its  liability; 
and  connecting  carriers  having  no  contract  with  plaintiff  are  not  liable  to 
him.     Alabama,  etc.,  R.  Co.  r.  Mount  Vernon  Co.  (Ala.).     657. 

Connecting  lines.  Custody  of  goods.  Delay.  Despatch  company  having 
contracted  to  carry  butter  from  Ontario  to  England,  k^ld  to  have  made 
through  contract  of  carriage,  and  to  b^  liable  to  the  shipper  for  damages 
sustained  owing  to  delay  in  getting  the  butter  aboard  the  steamship.  Mer- 
chant's Despatch  Trans.  Co.  v.  Hately  (Can.).     565. 

Connecting  lines.     Defective  cars.     664  n. 

Connecting  lines.  Delay.  Letters  from  agents.  Railroad  cannot  introduce 
letters  written  to  its  agents  by  agents  of  connecting  road  regarding  mis- 
take in  transporting  freight  received  from  such  road  causing  delay.  Waite 
V.  New  York,  etc.,  R.  Co.  (N.  Y.).     576. 

Connecting  lines:  delivery  to.  Custom.  Fact  that  company  receiving  cotton^ 
put  car  on  side  road  of  defendant  company  according  to  custom  and  agree- 
ment existing  between  them,  and  defendant's  agent  reported  car  to  account- 
ant, does  not  raise  presumption  that  defendant  accepted  car  as  carrier* 
Alabama,  etc.,  R.  Co.  v.  Mount  Vernon  Co.  (Ala.).    657. 

Connecting  lines.  Duty  to  receive  freight  and  passengers  from  other  roads. 
Strike  of  employees.     650  n.  * 

Connecting  lines.  Exchange  of  cars.  Boycotts.  Carrier  cannot  refuse  to  re- 
ceive cars  from  connecting  lines  although  receiving  of  them  might  involve 
company  in  strike  or  boycott  of  employees.  Biers  v.  Wabash,  etc.,  R.  Co. 
(C.  C.).     646. 

Connecting  lines.  Exchange  of  cars.  Receiver  is  obliged  to  receive  and  tiaas- 
port  freight  cars  and  furnish  accommodations  to  connecting  lines  to  same 
extent  as  proper  officers  of  railroad  companies.  Biers  v,  Wabash,  etc«,  R« 
Co.  (C.  C).     646. 
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Connecting  lines.  Ininiy  to  freight.  Company  sued  for  injury  to  tlirough 
freight  cannot  defend  on  ground  that  it  was  not  last  road  receiving  goods 
where  it  was  last  road  mentioned  in  through  bill  and  received  amount  of 
freight  from  consignee.  Western  &  A.  R.  Co.  v.  Exposition  Cotton  Mills 
(Ga.).    602 

Connecting  lines.  Liability  to  consignor.  One  company  receiving  freight 
from  another  is  liable  directly  to  consignor  for  any  breach  of  contract 
between  him  and  its  connecting  line,  and  is  entitled  to  benefit  of  any 
exemption  of  liability.     St.  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).    635. 

Connecting  lines.     Loss  of  goods.     662  n. 

Connecting  lines:  responsibility  of  carriers  for  negligence  of.    663  n. 

Connecting  line?:  wrongful  delivery  by.     664  n. 

Contract  of  carriage:  suit  on.    672  n. 

Delay.  Damages.  Consignee  cannot  recover  damages  for  delay  in  the  deliv- 
ery «f  merchandise  caused  by  depreciation  in  price,  unless  he  shows  that 
proceeds  of  consignment  were  less  than  purchase  pric(.  Haas  v.  Kansas 
City,  etc.,  R.  Co.  (Ga.).     572. 

Delay.     Damages.     Sale  at  fixed  price.     575  n. 

Delay.     Evidence.     Delays,  of  connecting  roads.     65611. 

Delav  in  delivery.  Strike.  Railroad  is  not  liable  for  delay  in  delivering 
freight  caused  by  strike  of  employees  accompanied  by  violence  which  could 
not  be  suppressed.     Haas  v.  Kansas  City,  etc.,  Ri  Co.  (Ga.).     572. 

Delay  in  transporting.     571  n.     579  n. 

Delay  in  transporting  freight  caused  by  unusual  press  of  business.     655  n. 

Delay.     Machinery  shipped  for  special  purposes.     579  n. 

Delay.     Measure  of  damages.     575  n. 

Delay.     Neglect  to  forward  goods.     571  n. 

Delay.  Negligence.  Company  receiving  car  from  connecting  line  containing- 
through  freight,  and  also  boiler  way-billed  to  point  on  its  line,  Afld 
gruilty  of  negligence  in  sending  such  car  beyond  its  line  to  destination 
of  through  freight  without  opening  it  to  look  for  boiler.  Waite  v.  New 
York,  etc..  R.  Co.  (N.  Y.).     576.  • 

Delay.  Pleading.  Evidence.  In  action  for  delay,  if  complaint  states  that  de- 
lay was  caused  by  negligence  and  answer  denies  negligence,  and  proof 
goes  largely  to  question  of  negligence,  exclusion  from  jury  of  question  of 
express  contract,  and  stkbmitting  case  wholly  on  charge  of  negligence,  can- 
not be  objected  to  by  defendant.  Waite  v.  New  York  etc.,  R.  Co. 
(N.Y.).     576. 

Delay.  Season  of  shipment.  Evidence  of  conversation  at  time  of  contract. 
656  n. 

Delay.     Strike.     Riot  and  mob.     575  n. 

Delay.  Suit  by  consignee.  Where  contract  of  carriage  is  made  with  consignor 
consignee  cannot  sue  for  delay  unless  consignor  has  assigned  to  him  bill 
of  lading.     Haas  v,  Kansas  City,  etc.,  R.  Co.  (Ga.).     572. 

Delivery  of  goods.  Custom.  Fact  that  railroad  had  previously  delivered 
freight  shipped  to  order  of  consignor  to  third  party  before  acceptance  of 
draft,  such  draft,  however,  having  always  been  paid,  will  not  justify  find- 
ing that  there  was  course  of  dealing  which  would  take  the  case  out  of  the 
rule  as  to  proper  delivery.     Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Delivery  of  goods.  Where  goods  are  shipped  to  order  of  consignor  railroad  is 
not  justified  in  delivering  them  to  third  person  without  bill  of  lading,  and 
merely  on  production  of  invoice  and  letter  giving  him  notice  of  draft. 
Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Delivery  without  bill  of  lading.  Usage.  Railroad  delivering  cattle  consigned 
to  shipper  to  party  whom  it  is  directed  merely  to  notify,  Md  liable  to 
bank  discounting  consignor's  draft  to  such  person.  Fact  that  it  was  cus- 
tomary to  so  deliver  shipments  between  same  parties  A^ld  no  defence. 
Northern  Pennsylvania  R.  Co.  ^^  Commercial  Bank  (U.  S.).     556. 

Delivery  of  goods  without  presenting  bill  of  lading.     Custom.     554  n. 
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contents,  it  having  been  executed  in  duplicate,  one  copy  of  which  he  re- 
tained, in  absence  of  fraud  by  carrier,  will  not  vitiate  limitation  after  con- 
tract has  been  acted  upon.     St.  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).     635. 

Limiting  liability.  .  Despatch  company.  Transportation  company  cannot  limit 
its  liability  by  requiring  that  owner  shall  look  to  railroad  over  which  prop* 
erty  is  shipped.  Despatch  company  is  common  carrier,  and  railroad  over- 
whose  line  it  ships  its  freight  is  but  its  agent.  Block  v.  Merchants'  De- 
spatch Co.  (Tenn.).     579. 

Limiting  liability.     Express  companies.    496  n. 

Limiting  liability.  How  far  carriers  may  limit  their  common-law  liability  by 
contract.     677  n. 

Limiting  liability.  Lrx  loci  contractus.  Contract  limiting  liability  for  trans- 
portation of  goods  into  Georgia  from  another  state  will  be  held  valid  by 
Georgia  courts  if  it  is  lawful  where  it  is  made,  although  it  would  be  void  if 
made  in  Georgia.  Western  &  A.  R.  Co.  v.  Exposition  Cotton  Mills  (Ga.). 
602.  • 

Limiting  liability.     Shipments  of  live  stock.     Reduced  rates.     614  n. 

Limiting  liability.  Specific  sum.  Stipulation  that  measure  of  damages  for 
loss  or  injury  to  live  stock  should  not  exceed  $50  per  head  when  based 
upon  consideration  of  reduction  in  rates  maintained.  St.  Louis,  etc.,  R. 
Co,  V,  Weakly  (Ark.).     635. 

Limiting  liability.  Stipulation  as  to  damages.  Carrier  has  no  right  to  require, 
as  condition  precedent  to  receiving  live  stock,  agreement  that  in  case  of 
loss,  measure  of  damages  shall  not  exceed  cash  value  at  place  of  shipment* 
Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.)     666. 

Limiting  liability.     Stipulation  for  notice.     678  n. 

Limiting  liability  to  specified  sum.  Company  may  stipulate  for  limitation  to 
specified  sum  in  case  of  total  loss  in  consideration  of  deduction  from  regular 
rates.     Louisville,  etc.,  R.  Co.  v.  Sherrod  (Ala.).     611. 

Limiting  liability.  Warehouseman.  Evidence.  Receipt  in  contract  limiting 
liability  of  carrier  Aeld  immaterial  in  action  by  owner  to  recover  value  of 
goods  destroyed  by  fire  after  they  arrived  at  destination  and  were  permitted 
to  remain  until  carrier  became  liable  only  as  warehouseman.  Uniop  Pac. 
R.  Co.  V,  Moyer  (Kan.).     615, 

Live  stock.  Act  of  (jod.  Company  which  has  agreed  to  transport  cattle  on 
certain  day  cannot  plead  act  of  God  which  takes  place  after  such  day  as 
defence  to  action  for  damages  for  breach  of  contract.  Gulf,  etc^  R.  Co.  v. 
McCorquodale  (Tex.).     653. 

Live  stock:  carriers  of.  Who  are.  Company  engaged  in  business  of  trans- 
porting live  stock  holding  itself  out  as  such  is  a  common  carrier  of  live 
stock,  with  such  limitations  of  its  common-law  liabilities  as  arise  from  hab- 
its, wants,  vices,  etc.,  of  animals.     Ayres  v,  Chicago,  etc.,  R.  Co.  (Wis.). 

679. 

Live  stock.  Contributory  negligence.  Action  for  damages  for  injury  to.  horse 
while  being  unloaded.  What  is  considered  as  plea  of  contributory  neg* 
Hgence  requiring  reply.     Owen  v.  Louisville  &  N.  R.  Co.  (Ky.).     687. 

Live  stock.  Custom.  Evidence  to  prove  custom  among  railroads  not  to  re- 
ceive stock  unless  shipper  agrees  to  hold  company  harmless  for  delays  in 
taking  up  freight  is  incompetent.  Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.). 
666. 

Live  ^tock.  Damages.  Where  plaintiff's  evidence  showed  contract  of  ship- 
ment to  have  been  in  writing,  objections  to  questions  asked  him  on  cross- 
examination  as  to  his  agreement  to  provide  for  stock  A^ld  properly  sus- 
tained.    Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.).    666. 

Live  stock.  Defective  apparatus.  Contributory  negligence.  Carrier  must 
furnish  safe  means  of  unloading.  Contributory  negligence  Of  owner  having 
knowledge  of  unsafe  platform,  question  for  jury.  Owen  v,  Louisville,  etc., 
R.  Co.  (Ky.).    687. 


into  effective  force  against  the  petitioner  over  all  its  system,  and 
all  intercourse  or  exchange  of  cars  between  it  and  other  con- 
necting railroads,  including  the  lines  in  the  custody  of  this  court ; 
that  P.  M.  Arthur,  as  the  chief  executive  officer  of  the  Brother- 
hood, has  been  in  Chicago  for  10  days,  giving  aid  and  directions 
-  to  the  members  of  the  Brotherhood ;  and  for  the  purpose  of  in- 
juring the  petitioner's  business,  and  rendering  it  impossible  for 
it  to  discharge  its  duties  as  a  carrier,  he  has  issued  instructions 
to  the  members  of  the  Brotherhood  employed  by  the  receiver 
not  to  allow  their  engines  to  be  used  in  hauling  cars  going  to  or 
coming  from  the  petitioner's  line  of  railroad  ;  and  that  the  ac- 
tion of  the  receiver  and  his  subordinates,  in  refusing  to  exchange 
loaded  freight  cars  with  the  petitioner,  was  the  result  of  moral 
duress  thus  created  by  the  Brotherhood,  including  the  engineers 
in  the  receiver's  service.  The  prayer  of  the  petition  is  that  a 
peremtory  order  be  issued  directing  and  requiring  the  receiver 
and  his  subordinates  to  interchange  business  with  the  petitioner 
according  to  usage ;  and  to  abstain  from  the  declared  policy  of 
non-intercourse  with  the  petitioner;  also  that  the  Brotherhood 
of  Locomotive  Engineers,  its  officers,  agents,  and  committees, 
be  enjoined  from  issuing  any  orders  or  instructions  to  any  of  the 
engineers  in  the  service  of  the  receiver  as  to  what  cars  they  shall 
haul  over  the  Wabash  tracks,  and  that  such  association  and  its 
ofHcers,  and  especially  P.  M,  Arthur,  be  required  to  show  cause 
why  they  should  not  be  punished  for  contempt  in  interfering 
with  the  property  in  the  custody  of  the  court. 

The  receiver's  answer  admits  the  existence  of  the  usage  of  in- 
terchanging loaded  cars  between  himself  and  the  petitioner,  but 

avers  that  such  interchange  has  been  small ;  the  re- 
BM*iT«r'ia>.    (.giber's   receipts   therefrom    during    the   month   of 

January  being  less  than  $5oa  The  answer  avers 
that  the  petitioner  owns  and  operates  a  system  of  railways  oc- 
cupying much  of  the  territory  tributary  to  the  lines  of  the 
Wabash  Company,  and  that  the  two  systems  are  directly  com- 
petitive at  many  important  points.  The  answer  admits  that  the 
receiver's  agents  declined  to  receive  and  haul  the  eight  cars 
tendered  as  stated  in  the  petition  ;  but  avers  that  at  the  time 
of  such  tender  and  refusal  the  receiver  had  issued  no  orders, 
and  given  no  instructions  whatever  to  his  agents  or  employees, 
with  respect  to  the  interchange  of  business  with  the  petitioner; 
but  admits  that  on  the  day  following  such  tender  and  refusal 
the  receiver  issued  instructions  to  his  agents  to  receive  no  cars 
of  the  petitioner  for  the  present,  but  to  transfer  from  the  cars  of 
the  petitioner  all  freight  tendered  to  the  Wabash,  and  to  take 
no  freight  originating  on  the  petitioner's  system,  except  as  local 
freight.  These  instructions  were  issued,  the  answer  avers,  be- 
cause there  was  danger  that  a  continuance  of  interchange  of 
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if  shortage  in  package  was  not  discovered  until  after  prescribed  time,  condi- 
.    tion  will  not  preclude  recovery.     Glenn  v.  Southern  Ex.  Co.  (Tenn.).     627. 

Machinery.  Open  cars.  Where  shipper  agrees  that  machinery  may  be  trans- 
ferred on  open  cars,  company  is  not  liable  for  damage  caused  thereby  in 
absence  of  its  own  negligence  or  unreasonable  delay.  Western  &  A.  R. 
Co.  V.  Exposition  Cotton  Mills  (Ga.).     602. 

Mail.'  Carriage  of  U.  S.  mail.     5x1  ». 

Mail:  contract  for  carrying.  United  States  statute  giving  Postmaster-General 
authority  to  deduct  from  pay  of  contractors  price  of  trip  where  trip  is  not 
made,  and  not  to  exceed  three  tiroes  price  of  trip  where  failure  is  caused  by 
fault  of  contractor,  A^ld  not  repealed.  Chicago,  etc.,  R.  Co.  v.  United 
States  (U.  S.).     508. 

Notice  of  claim  for  loss.  Condition  requiring  shipper  to  give  notice  of  claim  to 
agent  before  removal  of  stock,  cannot  be  shown  to  exist  as  to  custom,  it 
not  being  reasonable  to  require  such  notice  where  company  has  no  agent 
at  point  of  shipment  upon  whom  notice  can  be  served.  Missouri  Pac.  R. 
Co.  V.  Fagan  (Tex.).     666.    • 

Rates.  Charter  contract.  Charter  of  Georgia  R.  &  B.  Co.  A^/d  not  a  contract 
between  state  and  railroad  that  latter  might  charge  whaievefr  it  choosed 
within  certain  prescribed  limits,  and  company  is  subject  to  provisions  of 
subsequent  legislation  providing  for  commissioners  to  regulate  railroad 
tariffs.     Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Rates:  charter  restriction  agaihst  regulation  of.     518  n. 

Rates.  Constitutional  law.  State  may  prescribe  rates  to  be  charged  by  rail- 
road company  in  absence  of  charjter  provision  forbidding  it,  subject  to 
limitation  that  carnage  is  not  required  without  reward,  or  on  conditions 
amounting  to  taking  property  without  compensation,  and  that  what  is  done 
does  not  amount  to  regulation  of  commerce.  Georgia  R.  &  B.  Co.  v. 
Smith  (U.  S.).     511. 

Rates.  Excessive  charges.  Provision  in  statute  requiring  commissioners  to 
enter  complaint  in  court  of  equity  where  its  orders  have  been  violated  or 
neglected,  Aeld  not  to  authorize  such  proceedings  in  order  to  enforce  re- 
payment of  freight  charges  claimed  to  have  been  unreasonable.  Board  of 
R.  Commrs.  v.  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Rates.  Jurisdiction  of  railroad  commissioners.  Act  creating  railroad  com- 
missioners did  not  give  board  authority  to  adjust  di£ferences  between  rail- 
road companies  and  shippers,  although  it  was  empowered  to  hear  com- 
plaints.    Board  of  Railroad  Commrs.  v  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Rates:  power  of  legislature  to  regulate.     518  ». 

Receiver:  liability  of,  as  common  carrie.r.     8  n. 

Receiver.  Loss  of  goods.  Goods  lost  in  transit  while  road  is  operated  by  re- 
ceiver not  being  carried  under  an  undertaking  by  the  corporation,  the 
negligence  causing  the  loss  is  not  the  negligence  of  the  corporation,  and  an 
action  will  not  lie  against  it.     Kansas  Pacific  R.  Co.  v.  Searle  (Col.).     6. 

Receiver  of  railroad  company  who  controls  its  operation  is  no  less  common 
carrier  because  property  of  road  is  in  custody  of  court.  Biers  v,  Wabash, 
etc.,  R.  Co.  (C.  C).     646. 

Refusal  to  carry.     528  n. 

Refusal  to  carry.  Exemplary  damages:  railroad  is  liable  for,  for  refusal  to 
carry  goods,  only  in  case  of  ill-will  or  malicious  disregard  for  rights  of 
another.     Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Refusal  to  carry.  Instruction  that  if  railroad  after  refusing  to  carry  for  plaintiff 
carried  for  others  freight  that  was  received  and  discharged  at  private 
platform,  plaintiff  cannot  recover,  properly  refused,  as  it  presumes  that 
position  of  carrier  had  been  established,  which  is  question  for  jury. 
Avinger  v.  South  Carolina  R.  Co.  (^.  Car.).     519. 

Refused  to  carry.  **  Regular  station.*'  Place  where  there  has  never  been  any 
agent  hut,  where  trains  sometimes  stop,  htU not  "regular  station"  within 
meaning  of  North  Carolina  Code  imposing  penalty  for  refusing  to  receive 
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freight  at  aoy  regular  depot,  station,  wharf,  etc     Kellogg  v,  Suffolk,  etc» 
R.  Co.  (N.  Car.).     529. 

Valuation.    Loss  of  goods.    Statement  made  by  shipper  as  to  value.'  624  n. 

Who  are.  Branch  roads.  Instruction  that  if  railroad  company  operated 
branch  road,  whether  it  had  a  right  to  construct  it  or  not,  it  will  become  a 
common  carrier  thereon,  Afld  erroneous.  Avinger  v.  South  Carolina  R. 
Co.  (S.  Car.).     519. 

Who  are.  Branch  roads.  Question  whether  branch  road  constructed  by  rail- 
road company  has  been  used  for  general  transportation  so  as  to  make 
company  liable  as  carrier  as  to  such  branch  is  one  of  fact  for  jury. 
Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Who  are.  Branch  roads.  Where  railroad  company  is  invested  with  power  to 
construct  branches,  it  will  become  a  carrier  as  to  such  branches.  Avinger 
V.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Who  are.     Cabmen,  draymen,  and  porters.     495  n. 

Who  are.  Common  carrier  is  one  who  undertakes  as  a  business  for  hire  or 
reward  to  carry  from  one  place  to  another  for  all  who  apply.  Schloss  v. 
Wood^(Colo.).     492. 

Who  are.  *  Evidence.  Whether  person  is  common  carrier  depends  on  whether 
he  holds  himself  out  as  such.  By  engaging  in  business  generally  or  by  an- 
nouncing it  by  advertising,  etc.,  person  may  fix  upon  himself  the  liability 
of  a  common  carrier.     Schloss  v.  Wood  (Colo.).     492. 

Who  are.     Express  companies.     496  n. 

Who  are.     Ferrymen.    496  n. 

Who  are.     Omnibus  proprietors.    496  n. 

Who  are.  Owners  of  steamboats,  ships,  vessels,  canal-boats  and  tow-boats. 
496  ff . 

Who  are.  Province  of  jury.  Where  parties  receive  merchandise  at  terminus 
of  railroad  and  transport  it  to  neighboring  town,  where  they  had  office  and 
where  bills  were  collected,  etc.,  Agld,  a  question  for  jury  whether  they 
were  common  carriers.     Schloss  v.  Wood  (Colo.).     492. 

Who  are.  Question  for  jury.  Question. as  to  whether  party  is  a  common  car- 
rier is  one  of  fact,  and  consequently  for  jury.  Avinger  v.  South  Carolina 
R.  Co.  (S.  Car.).     519. 

Who  are.     Railroad  companies.     497  n. 

Who  are.  Railroad  is  a  common  carrier,  and  is  bound  to  carry  for  all  persons 
all  goods  offered  for  transportation.  Avinger  v.  South  Carolina  R.  Co. 
(S.  Car.)    519. 

Who  are.     Stage-coach  lines.    497  n. 

Who  are.     Street  railways.     497  n.  ■ 

Who  are.     Telephone  companies.     497  n. 

Who  are.     Transportation  companies.    498  «. 

Who  are.     Wagoners.     498  n. 

CATTLE  GUARDS.    See  Fences. 
CHARTER.    See  Carriers  ;  Constitutional  Law. 

CHILDREN.    See  Parent  and  Child. 

Contributory  negligence.    Capacity  and  degree  of  care;  when  a  question  for 

jury.     396  H. 
Contributory  negligence.    Children  so  young  as  to  be  non  sui  Juris.    395  it. 
Contributory  negligence.     Child  seven  years  of  age  or  upwards  is  supposed  to 

be  capable  of  taking  care  of  himself.     395  n, 
^    Contributory  negligence.     Instruction.     Where  boy  of  eleven  years  was  killed 

at  crossing,  instruction  that  jury  should  consider  boy's  age  and  discretion 
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held  erroneous  and  misleftding.    Erwin  v,  St.  Louis,  etc.,  R.  Co.  (Mo.). 

390. 
Contributory  negligence  of  infant^    394  n. 

Contributory  negligence.    Question  of  care  to  be  required  of, a  child  is  for  jury. 

395  ». 
Contributory  negligence.    Whether  children  are  non  sui  juris.    When  a  matter 

of  law.     395  n. 

Infant  plaintiffs.     Next  friend.    The  husband  of  their  mother  has  no  interest 

in  suit  by  infant  plaintiffs  to  recover  for  killing  their  father,  and  he  may 

act  in  such  suit  as  next  friend.    International,  etc.,  R.  Co.  v,  Kuehn  (Tex.). 

Interest  in  deceased's  life.  Under  South  Carolina  statute  children  of  person 
killed  may  maintain  action  although  at  date  of  the  killing  all  of  the  plain- 
tiffs were' adults,  having  no  legal  claim  on  deceased  for  support.  Petrie  v, 
Columbia,  etc.,  R.  Co.  (S.  Car.).    430. 

CITIZENSHIP.    See  United  States  Courts. 
Citizenship  of  corporations.    700  n. 

Jurisdiction  of  federal  courts.    701  n, 
urisdictlon  of  federal  courts:    for  purposes  of  determining,  corporation  is 
citizen  of  state  which  created  it  and  where  its  chief  office  is.     Con;ior  v. 
Vicksburg  &  M.  R.  Co.  (C.  C).    696. 
Jurisdiction  of  federal  court  over  railroad  does  not  depend  on  diverse  citizen* 
ship  of  party.     Connor  v.  Vicksburg  &  M.  R.  Co.  (C.  C).    696. 

COASTING.    See  Crossings. 

COLLISION. 

Collision  at  railroad  crossing.     Duty  of  engineer.    285  n. 

Condition  of  engineer.  In  action  for  injuries  to  car  by  collision  at  railroad 
crossing  it  may  be  shown  that  defendant's  engineer  had  been  drinking. 
New  York,  etc.,  R.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

Crossing  Breach  of  contract.  Action  by  company  against  another  to  recover 
damages  for  collision  at  crossing  may  be  maintained  under  contract  by 
which  defendant  company  was  to  maintain  crossing,  and  collision  was 
caused  by  servants  of  defendant  failing  to  obey  signal.  New  York,  etc., 
R.  Co.  V,  Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

Crossing.  Damages.  Evidence.  In  action  for  injury  to  car  by  collision  at 
railroad  crossing,  testimony,  as  to  cost  of  repairing  car  and  difference  in 
value  before  and  after  injury  is  competent.  New  York,  etc.,  R.  Co.  v. 
Grand  Rapids  &  I.  R.  Co.  (Ind.).    283. 

COMMISSIONERS.    See  Railroad  Commissioners. 

CONFESSION  OF  JUDGMENT.    See  Judgment. 

CONSTITUTIONAL  LAW. 

Attorney's  fee.  Class  legislation.  Statute  authorizing  taxing  of  an  attorney's 
fee  against  the  company  in  event  a  judgment  is  recovered  against  it  for 
killing  stock  through  failure  to  fence,  is  unconstitutional  and  void.  Wilder 
V,  Chicago,  etc.,  R.  Co.  (Mich.).     162. 

Carriers.  Charter  contract.  Charter  of  Georgia  R.  &  B.  Co.  heldnox.  a  con- 
tract between  state  and  railroad  that  latter  might  charge  whatever  it 
choosed  within  certain  prescribed  limits,  and  company  is  subject  to  provi- 
sions of  subsequent  legislation  providing  for  commissioners  to  regulate 
railroad  uriffs.    Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 
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Carriers.  Rates.  Stale  may  prescribe  rates  to  be  charged  by  railroad  in  ab- 
sence of  charter  provision  prohi biting  it.  subject  to  limitation  that  carriage 
is  not  required  without  reward,  and  that  what  is  done  does  not  amount  to 
regulation  of  foreign  or  interstate  commerce.  Georgia  R.  &  B.  Co.  p. 
Smith  (IT.  S.L     511. 

Charter  restriciion  against  regulation  of  rates.     518  ». 

Citizenship.  Corporations  have  no  absolute  right  to  recognition  in  any  state 
save  that  where  it  was  created.  Term  '*  citizen  **  in  constitution  does  not 
include  corporation.     Woodward  v.  Commonwealth  (Ky.).     498. 

Corporations.     Personality.     507 ». 

Crossing.  Public  benefii.  Statute  requiring  company  to  make  crossing  ont- 
side  of  any  enclosure  on  demand  of  any  two  citizens,  ^^/ unconstitutional. 
Gulf,  eic.  R.  Co.  r.  Ellis  (Tex.).     292. 

Express  companies.  License.  Kentucky  act  requiring  foreign  express  com- 
panies to  procure  license  is  not  in  violation  of  federal  constitution.  Wood- 
ward r.  Commonwealth  <Ky.).     49S. 

Farm  crossing.  Statute  requiring  railroads  to  make  farm  crossing  is  uncon- 
stitutional in  so  far  as  it  applies  to  companies  which  secured  their  right  of 
way  before  its  enactment.     Gulf,  etc.,  R.  Co.  v.  Rowland  (Tex.).     286. 

Legislative  control.  When  exempt.  In  order  to  exempt  corporations  from 
legislative  control,  exemption  must  appear  clearly  and  unmistakably. 
Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Private  corporations.  Obligation  of  contract.  Railroad  company  is  private 
corporation,  and  a  contract  embodied  in  its  charter  is  within  constitutional 
clause  prohibiting  impairment  of  obligation  of  contract.  Georgia  R.  &  B. 
Co.  V.  Smith  (U.  S.).     511. 

Public  use.  Legislative  control.  When  property  is  affected  with  a  public  use 
business  is  subject  to  public  control  for  convenience  and  security  of  public, 
and  to  prevent  unreasonable  charges,  and  favoritism  by  unjust  discrimina- 
tion.    Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Railroad  depots.     Regulation  by  statute.     465  ». 

Rates;  power  of  legislature  to  regulate.     518  ». 

Residence  and  citizenship  of  corporation.     507  m. 

Title  of  act.  Constitutionality.  Statute  providing  that  all  gates  at  farm  cross- 
ings shall,  in  the  absence  of  an  agreement,  be  constructed,  etc.,  by  land- 
owner, may  be  inserted  in  statute  entitled  '*  An  act  requiring  raUroad  cor- 
porations to  fence  their  ngnt  oi  way,"  etc  iluui  v.  Lake  Shore,  etc.,  R. 
Co.  (Ind.).     178. 

CONSTRUCTION. 

Filing  map.  Right  of  company.  When  company  has  as  required  by  (general 
Railroad  Act,  filed  map  and  survey  of  land  and  given  required  notice,  it  has 
acquired  right  to  construct  its  road  upon  such  line  in  nature  of  lien  upon 
the  land,  which  is  exclusive  as  to  all  other  companies  and  free  from  inter- 
ference.    Rochester,  etc..  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     267. 

CONTRACTORS.    See  Mail. 
CONTRACTS.    See  Receiver. 

CONTRIBUTION. 

Doctrine  of  contribution  suted.  Application  where  one  company  meets  entire 
expense  of  constructing  crossing  wheue  its  track  crosses  that  of  another 
company.     Baltimore  &  O.  R.  Co.  v.  Walker  (Ohio).     271. 

CONTRIBUTORY   NEGLIGENCE.    See  Animals;  Children:  Fires. 
Liability  notwithstanding.    Although  party  injured  is  negligent,  company  is  still 
liable  if  by  exercise  of  ordinary  care  after  discovery  of  danger  accident 
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could  have  been  prevented,  or,  if  company  failed  to  discover  danger  when 
the  exercise  of  ordinary  care  would  have  discovered  it.  Kelly  v.  Union  R. 
&  T.  Co.  (Mo.).     396. 

Liability  notwithstanding.  Party  injured  at  crossing  is  entitled  to  recover  not- 
withstanding want  of  ordinary  care  on  his  part  if  those  in  charge  of  train 
could  by  exercise  of  ordinary  care  have  avoided  injuring  him.  Louis- 
ville, etc.,  R.  Co,  V.  Schuster  (Ky.).     407. 

Nonsuit.  Contributory  negligence  being  matter  of  defencewhich,  must  be 
proved  to  satisfaction  of  jury;  it  cannot  constitute  ground  for  nonsuit. 
Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.).     430. 

Province  of  court.  According  to  rule  in  Texas,  it  is  not  error  for  court  to  omit 
to  instruct  that  it  was  plaintiffs*  duty  as  they  approached  crossing  to  look 
and  listen  for  trains  if  charge  as  to  contributory  negligence  has  been  given 
in  general  terms.     Gulf,  etc.,  R.  Co.  v.  Greenlee  (Tex.).     424. 

CORONER'S   INQUEST.    See  Evidence. 

CORPORATIONS.    See  Citizenship;  Pleading  and  Practice. 

Constitutional  law.  Citizenship.  Corporation  has  no  absolute  right  to  recog- 
nition in  any  State,  save  that  where  it  was  created.  Term  "citizen" 
in  constitution  does  not  include  corporations.  Woodward  v.  Common- 
wealth (Ky.).     498. 

Corporate  existence.  On  appeal  from  justice's  court  in  action  for  killing  stock 
it  is  not  necessary  for  plaintiff  to  prove  that  railway  company  is  a  corpora- 
tion to  entitle  him  to  recover.  Kansas  City,  etc.,  R.  Co.  v.  Bolson  (Kan.). 
144. 

Personsllity  of  corporations.     507  n. 

Private  corporation.  Obligation  of  contract.  Railroad  company  is  a  private 
corporation  though  its  uses  are  public,  and  contract  embodied  in  charter  is 
within  constitutional  clause  prohibiting  impairment  of  contract.  Georgia 
R.  &  B.  Co.  V.  Smith  (U.  S.).     511. 

Residence  and  citizenship.     507  n. 

Residence  and  citizenship  of  corporations.     In  federal  courts.     507  n. 

Sale  of  road.  By  railroad-incorporation  law  of  Texas  there  is  no  authority 
conferred  upon  railroads  to  sell  their  tracks  nor  to  purchase  track  of  another 
company.     Gulf,  etc.,  R.  Co.  v,  Morris  (Tex.).     94. 

Transfer  of  property.  Railroad  cannot  so  dispose  of  its  track  and  property  as 
to  incapacitate  itself  from  fulfilling  its  duties  to  the  public  except  express 
power  has  been  conferred  upon  it.  Gulf,  etc.,  R.  Co.  v,  Morris  (Tex.). 
94. 

CRIMINAL  LAW. 

Obstruction  of  highway.  Receiver.  Corporation  in  hands  of  receiver  cannot 
be  prosecuted  criminally  for  obstruction  of  highway  by  receiver's  servants 
-or  agents.     States/.  Wabash  R.  Co.  (Ind.).     I. 

CROSSING. 

Construction  of  Crossing  and  Restoration  op  Street. 

Alteration  of  track.  Power  of  court  to  require  lateral  change  in  location  of 
tracks  long  before  laid  on  public  streets  should  not  be  exercised  unless 
reasonably  necessary.     State  z^.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Approaches  to  crossing:  duty  of  company  as  to.     261  n. 

Bridges  and  footways:  duty  to  construct.     261  n. 

Bridge  over  highway.  Mandamus,  Manner  in  which  duty  of  restoring  streets 
should  be  performed  after  building  bridge  over  tracks  and  approaches 
thereto.  Mandate  of  court  may  properly  be  specific  in  that  regard.  State 
V.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 
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Bridge  over  highway.  Necessity  of  works  by  another  company  held  not  a 
uital  objection  to  mandamus  proceedings  against  defendant  State  v.  Min> 
neapolis,  etc.,  R.  Co.  (Minn.).     250. 

Bridge  over  street.  Mandamus,  Where  mandamus  proceedings  were  pending 
against  two  railroad  companies  to  compel  them  to  bridge  their  tracks,  and 
the  roads  were  near  together  so  that  bridges  should  be  made  continuous 
over  all  the  tracks,  fuld  not  error  to  require  both  causes  to  be  tried  together. 
State  V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Bridge  over  street  Necessity.  In  view  of  necessity  that  bridges  be  built  over 
tracks  of  two  railroads  if  over  either,  evidence,  i^A/ admissible  as  to  extent 
of  use  of  crossing  by  the  other  company  showing  necessity  for  bridge. 
State  V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Bridges  over  streets.  Statute.  Specisd  act  authorizing  company  to  construct 
branch  lines  and  requiring  city  to  build  approaches  to  street  bridges  con- 
strued as  not  applicable.     State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).    250. 

Bridging  street.  Cost.  Apportionment.  In  proceedings  against  two  com- 
panies to  compel  construction  of  bridge  over  tracks,  each  company  was 
properly  required  to  construct  those  parts  above  their  own  traclra  and  ap- 
proaches  upon  their  sides  without  other  apportionment.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 

Change  of  highway.     262  n. 

Constitutionaiitjr  of  statute.  Public  benefit.  Statute  requiring  company  to 
make  crossmg  outside  of  any  enclosure  on  demand  of  any  two  citizens 
held  unconstitutional.     Gulf,  etc.,  R.  Co.  v,  Ellis  (Tex.).     292. 

Construction  of  crossing.     Negligence.    263  n. 

Duty  of  company  to  make  crossing.     260  n. 

Grade  crossing.  Bridge.  Fact  that  road  has  once  been  constructed  at  grade 
does  not  exempt  it  from  bridging  when  that  becomes  necessary.  Stale  v, 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Grade  crossing.  Construction.  Statute  relating  to  highway  crossings  con* 
strued  as  intended  to  provide  how  grade  crossing  should  be  constructed, 
but  not  as  authorizing  all  crossings  to  be  at  grade.  State  v.  Minneapolis, 
etc.,  R.  Co.  (Minn.).     250. 

Grade  crossing.     Revocation  of  Contract.    262  n. 

Lessee:  duty  of.    26291. 

Receiver:  liability  of,  for  negligence  in  constructing  crossing.     262  m. 

Restoration  of  street.  Charter  of  company  construed  as  imposing  continu- 
ous duty  as  to  restoring  public  streets  by  bridging  or  otherwise  when 
necessary.    State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Restoration  of  street.  Mandamus  proceedings,  n^y  be  prosecuted  to  deter- 
mine mode  in  which  street  should  be  restored  and  to  compel  performance 
although  city  council  has  not  yet  changed  established  grade.  State  v. 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Sufficiency  of  crossing.     Statutory  requirements.     262  n. 

Farm  Crossing. 

Acquiring  easement  by  prescription.    320  it. 

Agreement  for  cattle  pass.  Under  agreement  of  land  owner  with  agent 
negotiating  sale  of  lands,  held  that  on>y  obligation  on  part  of  company 
was  to  maintain  cattle  pass  so  long  as  trestle  bridge  was  m  existence,  and 
not  to  prevent  them  discontinuing  use  of  such  bridge.  Canada  Southern 
R.  Co.  V,  Erwin  (Can.).     311. 

Agreement  for  farm  crossings.     314  «. 

Agreement  with  agent  for  purchase  of  lands,  verbally,  for  construction  of  two 
under-crossings.  Evidence  held  to  show  that  plaintifif  relied  upon  law  to 
secure  him  crossing,  and  not  upon  any  contract,  and  that  he  could  not 
therefore  compel  company  to  provide  under-crossing.  Canada  Southern 
R.  Co.  V,  Clouse  (Can.).     296. 
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Constitutionality  of  statute.  Compensation.  Statute  requiring  railroads  to 
make  farm  crossing  is  unconstitutional  in  so  far  as  it  applies  to  companies 
which  secured  their  right  of  way  before  its  enactment.  Gulf,  etc.,  R.  Co. 
V,  Rowland  (Tex.).     386. 

Constitutionality  of  statute.  Public  benefit.  Statute  requiring  company  to 
make  crossing  outside  of  any  enclosure  on  demand  of  any  two  citizens 
i^^ unconstitutional.     Gulf,  etc.»  R.  Co.  v,  Ellis  (Tex.).     292. 

Duty  to  provide.  Company  MJ  bound  to  provide  such  farm  crossings  as 
might  be  necessary,  nature  and  number  of  such  crossings  to  be  determined 
on  reference  to  master.     Canada  Southern  R.  Co.  v.  Clouse  (Can.).     296. 

Basement.  Acquisition  by  prescription.  Proprietor  of  lands  may  by  open 
and  uninterrupted  use  for  more  than  20  years  acquire  right  by  prescrip- 
tion although  statute  prohibits  travelling  upon  crossing  of  railroad  without 
consent  of  company.     Turner  v.  Fitchburg  R.  Co.  (Mass.).     317. 

Easement.  Prescription.  Plaintiff  using  sub-way  under  trestle  for  more 
than  20  years  AifU  entitled  to  assume  that  there  was  a '  reservation  in  the 
deed  from  the  original  grantor  of  the  right  of  Way  which  was  lost,  or  he 
was  entitled  to  claim  easement  .under  the  Prescription  Act.  Wells  v. 
Northern  R.  Co.  (Ont.).     314. 

Fence.  Land-owner  taking  advantage  of  statute  authorizing  him  to  construct 
crossing,  but  imposes  upon  him  duty  of  maintaining  gates,  railroad  is  not, 
in  absence  of  negligence,  liable  for  injuring  cattle  there,  even  though  cattle 
belonged  to  third  party.     Hunt  v.  Lake  Shore,  etc.,  R.  Co.  (Ind.).     178. 

Fence.     Inability  of  company.     184  n. 

Fences.  Where  statute  authorizes  land-owner  to  construct  crossing,  but  im- 
poses upon  him  duty  of  maintaining  gates,  the  companies  are  not  liable 
for  injuring  cattle  at  such  crossing,  even  though  cattle  belonged  to  third 
person.     Pennsylvania  Company  v,  Spaulding  (Ind.).     184. 

Gate.  Company  erecting  gate  and  constructing  private  crossing  is  under  no 
obligation  either  by  statute  or  implied  contract  to  keep  gate  in  repair  or 
closed.     Evansville,  etc..  R.  Co.  v.  Mosier  (Ind.).     196. 

Gates;  when  allowed  at.     118  n. 

Sub-way.  Easement.  Prescription.  Where  sub-way  was  left  under  trestle 
bridge  which  land-owner  had  used  since  1862,  Md,  that  though  plaintiff 
could  not  prevent  filling  of  sub-way  he  was  entitled  to  damages  for  his 
property  in  the  easement.     Wells  v.  Northern  R.  Co.  (Ont.).    314. 

Crossing  of  Two  Roads. 

• 

Collision  at  railroad  crossing.     Duty  of  engineer.     285  n. 

Collision.  Breach  of  contract.  Action  by  one  company  against  another  to  re- 
cover damages  for  collision  at  crossing  may  be  maintained  under  contract 
by  which  defendant  company  was  to  maintain  crossing,  and  collision  on  was 
caused  by  servants  of  defendant  failing  to  obey  signal.  New  York,  etc., 
R.  Co.  V.  Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

Collision.  Breach  of  contract.  Where  agreement  regulating  use  of  crossing 
has  been  made  employees  on  train  having  right  of  way  are  not  bound  to 
anticipate  any  breach  of  agreement.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.  (Ind.).     283. 

Collision.  Condition  of  engineer.  In  actton  for  injuries  to  car  by  collision 
at  railroad  crossing  it  may  be  shown  that  defendant's  engineer  had  been 
drinking.     New  York,  etc.,  R.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  (Ind.).   283. 

Collision.  Damages.  Evidence.  In  action  for  injuries  to  car.  testimony  as 
to  cost  of  taking  up  and  repairing  car  and  as  to  difference  in  value  of  car 
before  and  after  injury  is  competent.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.  (Ind.).     283. 

Construction  of  road.     Nature  of  Crossing.     267  n. 

Crossing  of  two  roads.  Repairs.  Expenses.  Lessee  company  while  oper- 
ating road  receives  benefit  resulting  from  safe  crossing  and  services  of 
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watchman,  and  takes  them  subject  to  burden  of  expense  as  prorided  by 
statute.     Baltimore  &  O.  R.  Co.  v.  Walker  (Ohio).     371. 

Grade  crossing.  Injunction.  Fact  that  one  company  had.  pending  proceed- 
ings to  enjoin  grade  crossing,  constructed  works  at  cost  of  f6,ooo,  which 
would  become  useless  if  under-crossing  were  decreed,  A^U  not  sufScieot 
reason  for  refusal  of  injunction.  Humeston  v.  Chicago,  etc.,  R.  Co. 
(Iowa).    263. 

Grade  crossing.  Injunction  granted  restraining  one  company  from  construct- 
ing grade  crossing  over  track  of  another  where  track  of  plaintiff  was  con- 
structed upon  heavy  grade,  and  there  was  statute  authorizing  company  to 
carry  road  across  or  under  any  other  railway.  Humeston  v.  Chicago,  etc, 
R.  Co.  (Iowa.)    263. 

Grade  crossings.     Necessity.     Injunction.     267  n. 

Joint  obligation.  Apportionment  of  expense.  Under  Ohio  statute  burden  of 
maintaining  crossing  of  two  roads  is  common  to  both  companies,  and 
where  either  pays  whole  expense,  it  is  entitled  to  recover  from  the  other 
equal  proportion  thereof.     Baltimore  &  O.  R.  Co.  v.  Walker  (Ohio).     271. 

Lessee.  Owner  of  track.  Company  having  possession  of  road  as  lessee  is  one 
"owning  track"  within  meaning  dt  statute,  which  provides  that  crossing 
shall  be  maintained  at  joint  expense  of  companies  owning  tracks.  Balti- 
more &  O.  R.  Co.  V.  Walker  (Ohio).     271. 

Location  of  road.  Injunction.  Where  company  has  filed  map  it  may  obtain 
injunction  against  another  road  attempting  by  construction  of  road  upon 
or  crossing  its  intended  route  to  interfere.  Rochester,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.  (N.  Y.).     267. 

Rights  of  crossing  a  railroad  are  secondary  to  those  of  that  crossed.     267  n. 

Right  to  construct  railroad  crossing.     Injunction.     266  ft. 


Personal  Injuries. 

Accident  at  crossing.     Duty  of  traveller.     377  n. 

Agreement  for  running  powers.  Gateman.  Duty  of  railroad  company  oper- 
ating road  under  agreement  to  pay  another  company  specified  sum  for  use 
of  tracks  where  gates  and  gatemen  are  maintained.  Responsibility  for 
negligence  of  gateman  whose  services  it  has  accepted.  Cleveland,  etc.,  R. 
Co.  V.  Schneider  (Ohio).    334. 

Backing  train.  Duty  of  company.  Where  train  has  just  passed  and  is  backing 
again  company  should  have  person  on  rear  car  so  that  he  may  give  warn- 
ing.    Duane  v.  Chicago,  etc.,  R.  Co.  (Wis.).    416. 

Boy  coasting.  Instruction  that  unless  employees  failed  to  make  use  of  appli- 
ances to  prevent  accident  after  they  became  aware  of  danger,  or  of  fact 
that  deceased  was  riding  down  hill  on  a  sled,  finding  should  be  for  defend- 
ant,  Ae/d  properly  refused  being  applicable  only  where  injured  party  was  a 
trespasser  upon  the  track.      Erwin  v,  St.  Louis,  etc.,  R.  Co.  (Mo.).    390. 

Contributory  negligence.     363  ft. 

Contributory  negligence.  Absence  of  care.  Where  party  drove  on  track  with 
the  view  obstructed,  and  wind  blowing  which  deadened  sound  of  train,  and 
train  was  running  at  unusual  rate  of  speed  and  gave  no  signal,  A^ld  that 
facts  required  submission  of  case  to  jury.  Missouri  Pac.  R.  Co.  v.  Lee 
(Tex.).     364. 

Contributory  negligence.     Accident  at  crossing.     Horses  taking  fright.    383  if. 

Contributory  negligence.     Crossing  in  front  of  moving  train.     424  n. 

Contributory  negligence.  Crossing  in  view  of  train.  Where  deceased  saw 
train  and  thought  he  could  pass  before  it  reached  crossing  and  whipped  up 
his  horses,  being  under  the  influence  of  liquor,  and  acted  recklessly,  A^ltf 
that  there  could  be  no  recovery.  International,  etc.,  R.  Co.  v.  iCueha 
(Tex.).     421. 

Contributory  negligence.     Duty  to  stop,  look,  and  listen.    325  if. 


INDEX.  727 


CROSSIUG— Continued. 


Contributory  negligence.  Duty  to  look.  Where  there  are  circumstances  which 
might  prevent  person  injured  from  looking,  instruction  that  jury  must  find 
for  defendant  if  deceased  could  have  seen  approach  of  train,  or  was  noti- 
fied of  approach  before  he  started,  Afid  properly  refused.  Winsianley  v. 
Chicago,  etc.,  R.  Co.  (Wis.).     370. 

Contributory  negligence.  .  Failure^  to  look.  Fact  that  person  driving  at  trot 
as  he  approached  crossing  did  not  look  past  certain  cars  for  purpose  of  as- 
certaining if  there  was  any  train  approaching,  A^id  not  sufficient  to  charge 
him  with  want  of  due  care.     Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Contributory  negligence.  Infant.  Where  boy  of  eleven  years  was  killed  at 
crossing,  instruction  that  jury  should  consider  boy's  age  and  discretion 
Afld  erroneous  and  misleading.     Erwin  v.  St.  Louis,  etc.,  R.  Co.  (Mo.). 

390. 
Contributory  negligence.     Instructions.     If  court  instruct  that  deceased  was 

required  to  use  such  care  as  man  of  ordinary  prudence  would  have  used, 
defendant  is  not  entitled  to  instruction  that  it  was  his  duty  to  make  use  of 
his  senses  of  sight,  hearing,  etc.  Missouri  Pac.  R.  Co.  v.  Lee  (Tex.). 
364. 
Contributory  negligence.  Instruction.  Illustration.  Court,  in  submitting 
question  whether  deceased  was  guilty  of  gross  negligence,  illustrated  re- 
marks by  stating  case  of  one  going  upon  track  to  commit  suicide,  Ae/dthsit 
the  charge  was  not  misleading.     Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.). 

430. 

Contributory  negligence:  liability  notwithstanding.  Although  party  injured  is 
negligent,  company  is  still  liable  if,  by  exercise  of  ordinary  care  after  dis- 
covery of  danger,  accident  could  have  been  prevented,  or  if  company  failed 
to  discover  danger  when  exercise  of  ordinary  care  would  have  discovered 
it.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Contributory  negligence:  liability  notwithstanding.  Party  injured  at  crossing 
is  entitled  to  recover,  notwithstanding  want  of  ordinary  care  on  his  part,  if 
those  in  charge  of  train  could,  by  exercise  of  ordinary  care,  have  avoided 
injuring  him.     Louisville,  etc.,  R.  Co.  v,  Schuster  (Ky.).     407. 

Contributory  negligence:  liability  notwithstanding.  Where  person  attempted 
to  cross  in  full  view  of  engine,  but  fell  and  was  run  over,  instruction  direct- 
ing verdict  for  defendant  is  erroneous,  as  company  might  be  liable  if  engi- 
neer could  have  prevented  the  accident.  State  v,  Baltimore  &  O.  R.  Co. 
(Md.).     412. 

Contributory  negligfsnce.  Looking  and  listening.  It  is  duty  of  one  about  to 
cross  crossing  to  look  and  listen  for  approaching  train.  Duty  when  track 
is  obstructed.     Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).     352. 

Contributory  negligence.  Looking  and  listening.  It  is  not  error  for  court  to 
omit  to  instruct  that  it  was  duty  of  plaintiffs  as  they  approached  track  to 
look  and  listen,  if  the  charge  as  to  contributory  negligence  has  been  given 
in  general  terms,  negligence  not  being  a  question  of  law.  Gulf,  etc.,  R. 
Co.  V.  Greenlee  (Tex.).     424. 

Contributory  negligence.  Looking  and  listening.  Travellers  upon  highway 
which  runs  parallel  to  track  before  crossing  it  are  under  no  obligations  to 
look  for  train  before  they  discover  crossing.  Gulf,  etc.,  R.  Co.  v.  Green- 
lee (Tex.).     424. 

Contributory  negligence.  Looking  and  listening.  Where  tram  had  passed 
within  view  of  person  intending  to  cross  so  that  he  had  no  reason  to  ex- 
pect approach  of  train  in  direction  from  which  such  train  went,  riile  requir- 
ing travellers  to  look  and  listen  has  no  application  if  such  person  was  in- 
jured by  backing  of  such  train  without  warning.  Duame  v.  Chicago,  etc., 
R.  Co.  (Wis.).     416. 

Contributory  negligence.  Nonsuit.  Where  party  familiar  with  dangerous 
crossing  stopped,  looked  down  the  track  and  listened,  but  did  not  look  up 
the  track  because  he  could  not  see  along  it.  and  finding  from  the  time  that 
no  train   was  due,  drove  upon  the  track  and  was  injured  by  irregular  train 
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approaching  at  high  rate  of  speed  withoat  warning,  Aeld  error  to  direct 
compulsory  nonsuit.     Mc Williams  v,  Philadelphia,  etc.,  R.  Co.  (Ihi.).  401. 

Contributory  negligence.  Obstructed  view.  If  view  of  track  is  partially  ob- 
structed, greater  care  is  required  of  traveller  than  would  be  if  he  had  open 
view.     Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).     353. 

Contributory  negligence.  Open  gate.  Persons  approaching  crossings  may 
presume  that  gatemen  are  discharging  their  duties.  Open  gate  is  notice 
of  safe  crossing,  and  in  absence  of  other  circumstances  it  is  not  negligence 
to  drive  at  trot  onto  tracks  through  open  gate,  though  view  is  obstructed. 
Cleveland,  etc.,  R.  Co.  v.  Schneider  (Ohio).     334. 

Contributory  negligence.  Parties  were  killed  while  crossing  track  with  view 
partly  obstructed,  the  jury  having  the  right  to  infer  that  they  looked  and 
listened,  and  there  was  negligence  on  the  part  of  the  company  in  running 
train  at  greater  rate  of  ^peed  than  statutory  rate,  and  leaving  gate  open; 
A^lt/ihaLi  company  was  liable.  State  v.  Boston  &  M.  R.  Co.  (Me.).  356. 
i  Contributory  negligence.  Passing  between  cars.  If  person  knows  that  cars 
are  stopping  temporarily,  and  he  attempts  to  pass  between  them  on  the 
draw-bars,  he  is,  as  a  matter  of  law,  guilty  of  contributory,  negligence  even 
though  directed  to  so  pass  by  a  brakeman.  Lake  Shore,  etc.,  R.  Co.  v, 
Pinchin  (Ind.).     383. 

Contributory  negligence.  Province  of  jury.  369  n. ,  402  ». 
I  Contributory  negligence.  Province  of  jury.  Where  deceased  could  not  have 
seen  or  heard  train  until  his  horses  were  within  four  ieet  of  track,  and 
when  car  was  almost  behind  him  horses  stepped  upon  rail  and  he  was 
thrown  under  car  and  killed,  and  no  signal  was  given  by  engine  which  was 
pushing  car,  held  that  verdict  of  jury  upon  contributory  negligence  of 
plain  tifif  was  properly  taken.  Win  Stanley  i\  Chicago,  etc.,  R.  Co.  (Wis.). 
370. 

Contributory  negligence.  Question  of  fact.  Question  as  to  whether  person 
injured  at  crossing  was  guilty  of  contributory  negligence  is  usually  one  of 
fact.     Omaha,  etc.,  R.  Co.  v.  0*Donnell  (Neb.).     346. 

Contributory  negligence.  Sufficiency  of  crossing.  Cripple  who  left  safe  path 
along  sidewalk  to  go  upon  road  leading  across  railroad  over  plank  cross- 
ing on  dark  night,  and  who  got  beyond  planking  and  stumbled  among  the 
rails  and  was  injured,  held  guilty  of  contributory  negligence.  Delaware, 
etc.,  R.  Co.  V.  Cadow  (Pa.).     406. 

Duty  of  company.     327  n. 

Exceptionally  dangerous  crossing.     Duty  of  company  using  tracks  across  gen- 
erally travelled  street  in  populous  city  for  its  convenience  in  switching, 
whereby  crossing  is  rendered  exceptionally  dangerous.     Qeveland,  etc., 
R.  Co.  V.  Schneider  (Ohio).     334. 
,    Finding  of  jury.     Stfficiency  of  evidence.     404  n. 

Flagman  and  gates:  duty  to  maintain,  at  crossings  at  generally  travelled  street 
in  populous  town  where  track  is  used  for  switching.  Cleveland,  etc.,  R. 
Co.  V.  Schneider  (Ohio).     334. 

Flagman.  Employment.  Common  crossing.  Where  tracks  of  three  com- 
panies are  laid  along  a  street  which  intersects  three  other  streets,  at  each- 
of  which  each  company  stationed  and  paid  a  flagman  who  flagged  all 
trains,  held  that  company  employing  flagman  was  responsible  for  his  neg- 
ligence, although  such  negligence  happened  when  flagging  train  of  another 
company.     Buchanan  v.  Chicago,  etc.,  R.  Co.  (Iowa)/    378. 

Flagman ;  necessity  of .     Pleading.     Instruction.     345  ». 

Flagman:  necessity  of.     Statutory  requirements.     345  m. 

Gate.  Leaving  gate  open  is  invitation  to  persons  to  cross.  State  v.  Boston 
&  M.  R.  Co.  (Me.).     356. 

Gateman:  duty  of.  Gatemao  should  observe  tracks  and  know  when  it  be- 
comes dangerous  for  persons  to  cross,  and  knowing  so  to  close  gates  and 
keep  them  closed,  and  when  tracks  are  clear  to  open  gates  and  keep  them 
open.     Cleveland,  etc.,  R.  Co.  v,  Schneider  (Ohio).     334. 
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Horses  taking  fright  at  cars.     333  n. 

Horses  taking  fright.  Evidence.  Where  plaintiff  was  injured  through  horses 
taking  fright  at  box  car  standing  partially  on  highway,  testimony  that 
other  horses  had  taken  fright  at  same  car  is  inadmissible.  Cleveland,  etc., 
R.  Co.  V.  Wynant  (Ind.).     328. 

Horses  taking  fright.  Liability.  If  car  at  which  horses  took  fright  was  moved 
onto  highway  by  persons  for  whom  defendant  was  not  responsible,  com- 
pany is  not  liable  for  injuries,  unless  it  negligently  permitted  car  to  re- 
main an  unreasonable  time.  Cleveland,  etc.,  R.  Co.  v,  Wynant  (Ind.). 
328. 

Imputed  negligence.  In  Maine  the  negligence  of  the  driver  is  not  imputed  to 
a  passenger  carried  gratuitously,  who  has  no  control  over  the  driver. 
State  V,  Boston  &  M.  R.  Co.  (Me.)    356. 

Imputed  negligence.     Parent  and  child.     562  n. 

Inevitable  accident.  Instruction  that  if  neither  party  was  guilty  of  negligence, 
and  injury  was  result  of  accident,  no  recovery  can  be  had,  cannot  be  to  de- 
fendant's prejudice.     Gulf,  etc.,  R.  Co.  v.  Greenlee  (Tex.).     424. 

Instruction.  Hypothetical  case.  Where  there  is  evidence  that  train  struck 
oxen  drawing  wagon,  instruction  upon  hypothetical  case  of  collision  be- 
tween engine  and  wagon  cannot  be  deemed  misleading.  Gulf,  etc.,  R.  Co. 
V.  Greenlee  (Tex.).     424. 

Invitation  to  cross.  Evidence  A^ld  sufficient  to  present  for  determination  of 
jury,  question  whether  inducement  had  been  held  out  to  public  to  use 
crossing.     Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Invitation  to  cross  track.  Company  by  the  formation  of  a  crossing  may  ex- 
tend invitation  to  persons  to  use  such  crossing  for  purpose  of  access  to 
premises  of  others,  though  not  necessarily  to  any  public  way  beyond. 
Hanks  v»  Boston  &  A.  R.  Co.  (Mass.).     321. 

Invitation  to  public.     License.     325  n. 

Invitation  to  public.  License.  If  person  attempting  to  cross  track  merely  by 
license  of  company  and  not  from  circumstances  in  which  invitation  to 
treat  same  as  a  highway  can  be  inferred,  no  recovery  can  be  had  for  negli- 
gence causing  death.     Hanks  v,  Boston  &  A.  R.  Co.  (Mass.).     321. 

Listening  for  train.  Fact  that  person  was  shown  not  to  have  listened  for 
train  A^ld  not  sufficient  to  preclude  recovery,  there  being  evidence  that 
witnesses  in  neighborhood  heard  no  sound  of  approaching  train  until  alarm 
signal  was  sounded,  although  engineer  may  have  testified  that  he  rang 
bell.     Hanks  v,  Boston  &  A.  R.  Co.  (Mass.).     321. 

Kegligence.  Province  of  court.  After  trial  judge  has  defined  negligence  and 
contributory  negligence,  it  is  not  error  to  refuse  to  instruct  with  reference 
to  actions  of  deceased  in  attempting  to  cross  in  front  or  in  regard  to  her 
duty  to  look  and  listen,  these  being  matters  for  the  jury.  Petrie  v.  Colum- 
bia, etc.,  R.  Co.  (S.  Car.).     430. 

Obstructed  view.  Where  certain  bushes  growing  outside  of  right  of  way  were 
bare  of  leaves  and  no  obstruction  to  view,  court  should  not  instrucr  that  it 
was  negligence  for  company  to  suffer  bushes  to  grow  on  right  of  way  so  as 
to  obstruct  view.     International,  etc.,  R.  Co.  v.  Kuehn  (Tex.).     421. 

Ordinance.  Evidence.  Ordinance  limiting  speed  and  requiring  signals  is 
properly  admitted  in  evidence  where  track-repairer  is  injured  within  limits 
of  city.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Permission  to  cross.  If  by  implied  assent  of  company  public  are  permitted  to 
cross  track  those  in  charge  of  train  should  be  on'  lookout  and  give  notice 
of  their  approach.     Louisville,  etc.,  R.  Co.  v,  Shuster  (Ky.).    407. 

Pleading.  Petition.  If  petition  alleges  negligence  on  part  of  defendant 
causing  death  of  plaintiff*s  son,  that  without  negligence  on  part  of  deceased 
he  was  struck  by  passing  train,  these  allegations  are  sufficient.  Missouri 
Pac.  R.  Co.  J/.  Lee  (Tex.).     364. 

Pleading.  Statute  of  limitations.  If  ordinary  declaration  alleges  injuries  to 
have  been  caused  by  moving  of  locomotive  whilst  amended  declaration 
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filed  after  lapse  of  statutory  peilod  alleges  improper  signalling  as  further 
cause,  plea  of  statute  of  limitations  to  whole  declaration  does  not  raise 
question  of  statutory  bar  as  applied  to  allegations  of  negligence  of  flagman. 
Pennsylvania  Co.  v.  Sloan  (111.).     440. 

Public  road.  Establishment.  Fact  that  statute  authorizes  laying  out  and 
establishment  of  roads  by  county  authorities,  does  not  negative  existence 
of  roads  otherwise  established,  and  relieve  company  from  duty  of  running 
trains  across  public  road  by  dedication,  so  as  to  avoid  injury.  Missouri 
Pac.  R.  Co.  7>.  Lee  (Tex.).     364. 

Signal  and  sign.  Statutory  provision.  Although  there  may  be  no  express 
provision  of  law  requiring  sign  or  signal,  it  may  be  question  for  jury 
whether  such  precautions  ought  not  to  be  taken.  Winstanley  v,  Chicago, 
etc.,  R.  Co.  (Wis.).     370. 

Signals.     Character  of  warning  required  to  be  given.     350  n. 

Signals.  Demurrer  to  evidence.  Where  evidence  upon  question  whether  bell 
was  rung  or  man  standing  on  car  to  give  danger  signal  while  train  was 
being  backed  is  conflicting,  an  instruction  in  nature  of  demurrer  to  evidence 
is  properly  overruled.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Signals.     Duty  to  give  warning  signals  at  crossing.     349  n. 

Signal:  failure  to  give.  Except  in  case  of  sudden  emergency,  fact  that  engineer 
was  otherwise  engaged  and  did  not  give  statutory  signal  is  no  justification 
to  company.     Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.).    430. 

Signal.  Failure  to  give  statutory  signal  when  train  was  running  at  high  rate  of 
speed  and  not  upon  regular  time,  is  to  be  considered  in  deciding  question 
of  negligence  and  contributory  negligence.  Omaha,  etc.,  R.  Co.  r.  O'Don- 
nell  (Neb.).     346. 

Signals.     Frightening  horses.     Province  of  jury.     383  »■ 

Signal.  Negligence.  It  is  negligence  per  se  to  fail  to  sound  whistle  80  roads 
from  crossing,  but  it  does  not  excuse  traveller  from  exercising  due  care. 
Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).     352. 

Signals.  Nonsuit.  Where  party  was  killed  while  crossing  track  with  head 
wrapped  up  when  wind  was  blowing,  and  whistle  was  blown  but  not  con- 
tinuously until  train  reached  crossing,  as  required  by  statute,  Ar^/ that  mo- 
tion for  nonsuit  was  properly  refused,  as  deceased  might  have  heard 
signal  which  ought  to  have  been  given.  Petrie  z^.. Columbia,  etc.,  R.  Co. 
(S.  Car.).    430. 

Signal.     Statutory  signals.     351  ». 

Signal;  where  required.     350  n. 

Signal.     Whether  signals  are  necessary  is  a  question  of  fact.     351  n. 

Speed.    Absence  of  flagman.     Where  statute  prohibits  running  of  train  at 

S eater  speed  than  certain  rate,  unless  flagman  and  gate  is  maintained, 
ct  that  gate  has  been  left  open  and  unattended  gives  right  to  expect  that 
train  will  not  pass  at  greater  speed  than  ordinary  rate,  besides  beings 
evidence  that  train  is  not  expected.  State  v,  Boston  &  M.  R.  Co.  (Me.)w 
356. 

Speed:  prohibited  rate.     City  ordinance.     362  n. 

Speed.  Statutory  regulation.  Where  speed  at  particular  place  is  limited  to 
six  miles  an  hour,refusal  to  instruct  that  speed  was  not  proximate  cause  of 
accident,  when  if  it  had  not  been  for  an  excessive  speed  train  would  not 
have  been  near  crossing  when  deceased  attempted  to  cross  over,  A^ld 
proper.     Winstanley  v.  Chicago,  etc.,  R.  Co.  (Wis.).     370. 

Travelling  over  partially  obstructed  crossing.     333  n. 

Trespasser.  Passing  between  cars.  Person  finding  crossing  obstructed  by 
standing  train,  who  proceeded  along  track  to  place  where  opening  had  been 
made  in  train  and  attempted  to  cross  there,  A^ld  a.  trespasser.  Dahlstrom 
V,  St.  Louis,  etc.,  R.  Co.  (Mo.).     387. 

Unavoidable  accident.     383  it. 
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Injuries  to  Animals. 

Degree  of  care.  Railroad  cft>mpany  is  bound  to  use  ordinary  care  and  diligence 
as  lo  stock  rightfully  on  highway.    449  n. 

Evidence  held  to  show  that  cow  was  killed  within  right  of  way,  and  not  on 
crossing,  as  was  claimed  by  company.  Union  Pac.  R.  Co.  v,  Blum  (Neb.). 
119. 

Injuries  to  animals  at  crossings.     I2i  ». 

Killing  stock.  Duty  of  company.  Where  killing  of  stock  at  public  crossing 
is  claimed  to  have  been  caused  by  a  defective  crossing,  instruction  that  it 
is  the  duty  of  the  company  to  construct  sufficient  and  safe  crossings  held 
not  error.     Atchison,  etc.,  R.  Co.  v.  Miller  (Kan.).     190. 

Signal:  duty  to  give,  in  absence  of  statute.     449  n. 

Signal.     Duty  to  signal  for  animals.     448  n. 

Signal:  failure  to  give.  Where  cattle  lawfully  on  highway  are  killed  at  cross- 
ing,  evidence  of  omission  to  give  signal  before  reaching  crossing  as  re- 
quired by  statute  is  competent.     Palmer  z/.  St.  Paul,  etc.,  R.  Co.  (Minn.). 

447. 
Starting  train.     Frightening  horses  on  right  of  way.    While  horses  were  being 

driven  along  right  of  way  to  farm  crossing  at  which  they  had  escaped,  train 

apparently  drew  up  for  a  time  and  proceeded  again  after  sounding  the 

whistle;  horses  were  frightened,  and  ran  on  bridge  and  were  injured;  held^ 

that  the  company  was  not  liable.    Hurd  %>,  Grand  Trunk  R.  Co.  (Ont.).  459. 

Other  Matters. 

Acquiring  easement  by  prescription.     320  n. 

Dedication  of  highway.  Where  land-owner  allowed  public  use  of  a  road  and 
required  company  to  make  crossing,  which  had  been  kept  up  and  used  for 
six  years,  held,  that  there  was  evidence  from  which  jury  might  infer  dedi- 
cation.    Missouri  Pac.  R.  Co.  v.  Lee  (Tex.).     364. 

Easement.  Acquisition  by  prescription.  Proprietor  of  lands  may  by  open  and 
uninterrupted  use  for  more  than  20  years  acquire  ri^ht  by  prescription,  al- 
though statute  prohibits  travelling  upon  crossing  of  railroad  without  con- 
sent of  company.     Turner  v,  Fitchburg  R.  Co.  (Mass.).     317. 

Highway  by  dedication.     321  ». 

CUSTOM.    See  Carriers. 

Carrier.  Delivery  of  goods.  Fact  that  railroad  had  previously  delivered  freight 
shipped  to  order  of  consignor  to  third  party  before  acceptance  of  draft,  such 
draft,  however,  having  always  been  paid,  will  not  justify  finding  that  there 
was  course  of  dealing  which  would  takevthe  case  out  of  the  rule  as  to  proper 
delivery.  Pennsylvania  R.  Co.  v.  Stern  (Pa.).  551. 
Carrier.  Delivery  of  goods  without  presenting  bill  of  lading.  554  n. 
Delivery  of  goods.  Usage.  Railroad  delivering  cattle,  consigned  to  shipper, 
to  party  whom  it  is  directed  merely  to  notify,  held  liable  to  bank  discount- 
ing consignor's  draft  to  such  person.  Fact  that  it  was  customary  to  so  de- 
liver shipments  between  same  parties  held  no  defence.  Northern  Pennsyl- 
vania R.  Co.  V,  Commercial  Bank  (U.  S.).     556. 

DAMAGES.    See  Animals;  Fire. 

Death.  Measure  of  damages.  Instruction  as  to  measure  of  damages  to  which 
mother  is  entitled  for  the  death  of  her  son  heU  proper.  Enumeration  of 
subjects  of  consideration.     Missouri  Pac.  R.  Co.  v.  Lee  (Tex.).     364. 

Exemplary  damages.  Refusal  to  carry.  Railroad  is  liable  for  vindictive  dam- 
ages for  refusal  to  carry  goods  only  in  case  of  ill-will  or  malicious  disregard 
for  rights  of  another.     Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Exemplary  damages:  to  entitle  plaintiff  (o,  they  must  be  claimed;  and  negli- 
gence causing  injury  must  have  been  wilful.  Alabama  G.  S.  R.  Co.  v,  Ar- 
nold (Ala.).     466. 

Opinion  as  to  damages.     203  n. 
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Action  by  widow.  Suit  by  deceased.  Fact  that  deceased  had  instituted  suit 
to  recover  damages  which  was  pending  at  the  time  of  bis  death  is  no  bar 
to  action  by  his  widow  and  children.  International,  etc.,  R.  Co.  v.  Kuehn 
(Tex.).     421. 

Children.  Interest  in  deceased's  life.  Under  South  Carolina  statute,  children 
of  person  killed  may  maintain  action,  although  at  date  of  the  killing  all  of 
plainti£fs  were  adults  having  no  legal  claim  on  deceased  for  support. 
Petriez'.  Columbia,  etc..  R.  Co.  (S.  Car.).     43a 

Damages.  Funeral  expenses.  In  action  for  death  funeral  expenses  properly 
constitute  element  in  estimating  damages.  Petrie  v.  Columbia,  etc.,  R. 
Co.  (S.  Car.).    430. 

Damages:  measure  of.  Instruction  as  to  measure  of  damages  to  which  mother 
was  entitled  for  death  of  her  son,  enumeration  of  subjects  of  consideration 
held  not  to  extend  the  limits  of  investigation  beyond  what  plaintiff  would 
have  received  had  her  son  lived.  Missouri  Pac.  R.  Co.  v.  Lee  (Tex.). 
364. 

Evidence.  Coroner's  inquest.  In  action  for  negligent  killing,  testimony  of 
witnesses  taken  before  coroner's  inquest  cannot  be  admittc^d  even  though 
offered  at  second  trial  after  it  has  been  admitted  at  first  trial.  Petrie  v, 
Columbia,  etc.,  R.  Co.  (S.  Car.).     430. 

Pleading.  Petition.  If  petition  alleges  negligence  on  part  of  defendant  caus- 
ing death  of  plaintiff  s  son;  that  without  negligence  on  pan  of  deceased  he 
was  struck  by  passing  train,  these  allegations  are  sufficient.  Missouri 
Pac.  R.  Co.  V,  Lee  (Tex.).     364. 

DESPATCH  COMPANY.    See  Carriers. 

DISCRIMINATION. 

Action  for  charges.  Unreasonableness.  It  is  no  defence  in  action  by  railway 
to  recover  charges  that  they  were  unreasonable  so  as  to  give  undue  prefer- 
ence to  other  persons.     Lancashire,  etc.,  R.  Co.  v.  Greenwood  (Eng.). 

537. 
Action  for  penalty.     Limitation.     536  n. 

Action  for  pleading.  Allegation  that  railroad  directed  agents  to  refuse  to  re> 
ceive  or  transport  any  goods  offered  for  transportation  by  the  plaintiff  ex> 
cept  when  prepaid,  does  not  state  cause  of  action  if  it  fails  to  aver  that 
agents  have  refused  to  receive  or  transport  goods,  and  that  he  has  actually 
been  injured.     Allen  v.  Cape  Fear,  etc.,  R.  Co.  (N.  Car.).     532. 

English  Railway  and  Canal  Traffic  Act:  action  for  discrimination  under.    542  n. 

Excessive  charges.  Jurisdiction  of  railroad  commissioners.  Oregon  board  of 
railroad  commissioners  held  to  have  no  jurisdiction  to  require  railroad 
company  to  refund  to  shipper  sum  of  money  alleged  to  have  been  exacted 
in  excess  of  reasonable  charge.  Board  of  Railroad  Commrs.  v,  Oregon 
R.  &  N.  Co.  (Ore.).     542. 

Pleading.     536 «. 

Rates.  Right  to  ship.  In  absence  of  statutory  or  charter  regulations  to  the 
contrary,  railroad  may  discriminate  as  to  rates,  provided  no  unreasonable 
charge  is  made;  but  no  discrimination  can  be  made  in  the  right  to  ship. 
Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).    519. 

DISSOLUTION. 

Action  by  people:  general  creditors  have  no  right  to  notice  of,  and  no  right  to 
intervene  in  action  brought  in  behalf  of  people  for  dissolution  of  insolvent 
corporation  until  after  final  judgment.  Herring  v.  New  York,  etc.,  R.  Co. 
(N.  Y.).     54. 

Action  by  people.  If  attorney* general  commences  action  in  name  of  people 
against  an  insolvent  corporation,  and  after  appointment  of  temporary  r*  - 
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ceiver  mortgagee  commences  suit  to  fcN-eclose,  people  are  not  necessary 
parties.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Confession  of  judgment.  New  York  statute  declaring  void  judgments  con- 
fessed by  corporation  after  filing  petition  for  dissolution,  does  not  affect 
consent  to  entry  of  order  of  sale  in  foreclosure  proceedings,  although  made 
after  action  brought  for  dissolution.  Herring  v.  New  York,  etc.,  R.  Co. 
(N.Y.)    54. 

Judgment.  New  corporation  composed  of  purchasers  of  property  and  fran- 
chises of  Pennsylvania  corporation,  and  incorporated  by  Delaware  legisla- 
ture, and  vested  with  privileges  and  franchises  of  such  corporation  granted 
by  the  state  of  Delaware,  A^^  not  to  acquire  right  to  judgment  entered  in 
favor  of  old  corporation.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.)» 

87.     . 

Operation  of  statute.  Statute  providing  that  if  company  failed  to  finish  its 
road  within  time  prescribed  by  charter,  the  corporation  shall  be  dissolved, 
is  not  self-operating,  and  the  corporate  existence  does  not  terminate  without 
judicial  proceedings.     Day  v.  Ogdensburg,  etc.,  R.  Co.  (N.  Y.).     102. 

Powers  conferred  on  courts  in  actions  for  dissolution  of  corporation  is  not 
affected  by  chapter  of  Code  of  Civil  Procedure  which  substitutes  actions  in 

Slace  of  writs  of  scire  facias  and  quo  warranto.  Herring  v.  New  York,  etc., 
L.  Co.  (N.  Y.).  54. 
Sale  of  property.  Dormancy.  Sale  of  property  and  franchises  of  corporation 
in  Pennsylvania  and  act  of  Delaware  legislature  incorporating  purchasers 
and  vesting  them  with  franchises  granted  to  such  corporation  by  state  of 
Delaware,  held  not  to  pass  right  to  judgment  entered  in  favor  of  old  cor- 
poration before  the  sale.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.). 

87. 

Sale  of  road.  Purchase  of  stock  and  destruction  of  bonds  of  one  railroad  by 
stockholders  of  another,  and  sale  of  such  purchased  road  to  the  road  in 
which  they  were  stockholders,  held  not  to  operate  as  a  dissolution  of  th^ 
road  whose  stock  and  bonds  they  had  purchased  so  as  to  relieve  it  from  its 
debts  and  obligations.     Gulf,  etc.,  R.  Co.  v,  Morris  (Tex.).     94. 

Title.  Relation  back.  Equitable  rule  giving  receiver  title  to  property  by  rela- 
tion back,  does  not  confer  upon  him  title  which  will  override  a  disposition 
of  the  property  made  by  the  court  before  his'  appointment.  Herring  v. 
New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

EASEMENT.    See  Crossings. 

EQUITY.    See  Receiver. 

EVIDENCE.    See  Animals;  Fences. 

Carriers.  Letters  from  agents  of  connecting  lines.  Railroad  cannot  introduce 
letters  written  to  its  agents  by  agents  of  connecting  road  regarding  mistake 
in  transporting  freight  received  from  such  road  causing  delay.  Waite  v. 
New  York,  etc.,  R.  Co.  (N.  Y.).     576. 

Coroner's  inquest.  In  action  for  negligent  killing,  testimony  of  witnesses  taken 
before  coroner's  inquest  cannot  be  admitted  even  though  offered  at  second 
trial  after  it  has  been  admitted  at  first  trial.  Petrie  v,  Columbia,  etc.,  R. 
Co.  (S,  Car.).     430 

Declarations.  Carriers  of  live  stock.  In  action  against  company  for  loss  of 
jack,  declarations  of  tramp  found  in  the  car  with  the  dead  jack  held  inad- 
missible.    St,  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).     635. 

Failure  to  call  witness  who  was  with  plaintiff  at  time  he  fell  into  hole  in  depot 
grounds  held  not  to  raise  a  presumption  that  such  person  would  testify 
against  plaintiff's  theory  of  the  accident.     Cross  v.  Lake  Shore,  etc.,  R.  Co 
(Mich.).    476. 

Opinion  as  to  damages.    909  n. 
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Opinion  as  to  value.     203  m. 

Opinion.  Competency  of  witness.  In  action  for  injury  to  stock,  witnesses  who 
have  had  experience  in  the  business  for  which  animals  are  used  can  com- 
petently testify  as  to  their  value.  Texas,  etc'^  R.  Co.  v.  Virginia,  etc.,  Co. 
(Tex.).     201. 

Opinion  evidence.     202  n. 

Opinion.  Non-expert.  Witnesses  not  shown  to  be  expcr*.s  may  testify  to  facts 
which  appear  to  be  opinions  or  conclusions  of  facts  if  subjsci-matter  cannot 
be  described  as  it  appeared  to  witness,  and  opinions  are  founded  on  facts 
such  as  men  in  general  are  capable  of  comprehending.  Atchison,  etc.,  R. 
Co.  V.  Miller  (Kan.).     190. 

Ordinance  limiting  speed,  and  requiring  signals,  is  properly  admitted  in  evi- 
dence where  track-repairer  is  injured  within  limits  of  city.  Kelly  v.  Union 
R.  &  T.  Co.  (Mo.)    396. 

Other  accidents.  Where  plaintiff  sues  to  recover  for  injuries  sustained  through 
horses  taking  fright  at  car  standing  upon  highway,  testimony  that  other 
horses  have  been  frightened  at  same  car  is  inadmissible.  Cleveland,  etc 
R.,  Co.  V.  Wynant  (Ind.).     328. 

Parol  evidence.  Bill  of  lading.  Where  bill  of  lading  has  been  executed  in 
duplicate-parol  proof  of  contents  is  incompetent  until  after  satisfactory 
excuse  for  non-production  of  both  parts  of  instrument.  Alabama,  etc.,  R. 
Co.  V.  Mount  Vernon  Co.  (Ala.).     657. 

Secondary  evidence.  Documents  in  another  state.  In  action  for  killing  stock, 
if  the  plaintiff's  claim  be  in  possession  of  person  in  another  state,  and  not 
under  control  of  party  wishing  to  introduce  it,  secondary  evidence  may  be 
admitted  to  prove  its  contents.  Memphis,  etc.,  R.  Co.  v.  Hembree  (Ala.). 
128. 

EXPRESS  tOMPANIES. 

Carriers:  express  companies  are.     496  i». 

Foreign  corporation.  License.  Kentucky  act  requiring  foreign  express  com- 
panics  to  procure  license  is  not  in  violation  of  federal  constitution.  Wood- 
ward V.  Commonwealth  (Ky.).     498. 

License.  Construction  of  statute.  Kentucky  act  requiring  all  agents  of  for- 
eign express  companies  to  secure  license  not  affected  by  subsequent  act 
requiring  foreign  express  companies  to  pay  fee  u^on  renewing  license. 
Woodward  v.  Commonwealth  (Ky.).     498. 

License.  Repeal  of  law.  Kentucky  act  requiring  agents  of  foreign  express 
companies  to  take  out  license  is  not  repealed  by  subsequent  act  requiring 
all  companies  to  pay  tax  of  six  per  cent  upon  net  profits.  Woodward  v. 
Commonwealth  (Ky.).     498. 

Limiting  liability.     496  n. 

Loss  of  goods.  Notice  of  claim.  Condition  in  receipt  that,  in  order  to  re- 
cover for  loss,  written  claim  must  be  presented  withm  thirty  days  after  re- 
ceipt of  package  is  reasonable,  but  not  always  imperative;  where  claim  was 
presented  as  soon  after  discovery  of  loss  as  was  reasonably  possible,  con- 
dition will  not  preclude  recovery.  Glenn  v.  Southern  Ex.  Co.  (Tenn.)« 
627. 

FARM  CROSSINGS.    See  Crossings. 

FAST  FREIGHT  LINES.    See  Carrier. 

FENCES.    See  Animals. 

'  Cattle  guards.     189  n. 
Cattle  guards  in  streets  of  towns  and  villages.     189  ». 
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Cattle  gruards.  Under  Indiana  statute  authorizing  land-owner  to  construct 
private  crossing,  railroad  company  is  not  bound  to  construct  and  maintain 
cattle  guards  at  such  crossing.  Pennsylvania  Company  v.  Spalding  (Ind.). 
184. 

Defective  fences.  Clear  preponderance  of  evidence,  A^ld,  to  show  that  railway 
fence  was  in  defective  condition  and  that  cow  was  killed  within  right  of 
way,  and  not  on  crossingas  was  claimed  by  company.  Union  Pac.  R.  Co. 
z;.  Blum  (Neb.).     119. 

Depot  grounds.  Construction  of  statute.  Horse  driven  across  depot  grounds, 
/le/d,  "not  running  at  large"  within  the  meaning  of  the  statute  giving 
right  of  recovery  against  company  for  stock  killed  while  running  at  large 
at-  point  where  right  to  fence  exists.  Johnson  v,  Chicago,  etc.,  R.  Co* 
(Iowa). .  131. 

Depot  grounds:  duty  of  company  to  fence  at.     133  n. 

Duty  of  railroad  company  to  fence.     132  n. 

Duty  of  railway  company  to  fence.     165  n. 

Duty  to  construct.     Depot  grounds.     172  n. 

Duty  to  construct.  Depot  grounds.  Criterion  by  which  question  whether 
place  where  stock  entered  upon  track  was  or  was  not  within  depot  grounds. 
Rinear  v.  Grand  Rapids  &  I.  R.  Co.  (Mich.).     166. 

Duty  to.  construct.  Depot  gronnds.  Grounds  upon  main  track  upon  which 
are  watertank,  telegraph  office,  ticket  office,  and  place  for  eating  and 
sleeping,  occupied  by  stationmen,  and  upon  which  there  is  platform 
where  trains  stop,  are  depot  grounds  within  meaning  of  Wisconsin  statute. 
Peters  v.  Stewart  (Wis.).     174. 

Duty  to  construct.  Depot  grounds.  Question  whether  place  where  stock  en- 
tered upon  track  was  or  was  not  wiihin  depot  grounds,  if  undisputed,  be- 
comes a  question  of  law  for  the  court  whether  defendant  is  liable.  Rinear 
V.  Grand  Rapids  &  I.  R.  Co.  (Mich).     166. 

Duty  to  construct.  Station.  Siding.  Railroads  are  not  required  to  fence 
tracks  at  stations  or  sidings  or  across  streets,  and  not  liable  for  killing 
animals  at  such  places  without  negligence.  Beckdolt  v.  Grand  Rapids 
&  I.  R.  Co.  (Ind.).     168. 

Duty  to  construct.     Streets  and  highways.     Crossings.     173  ». 

Entry  on  track  through  opening:  verdict  implying,  is  not  supported  by  evi- 
dence that  animals  were  upon  track  at  point  nearer  opening  than  certain 
street-crossing  but  could  not  be  tracked  to  either  crossing  or  opening. 
Rhines  v.  Chicago,  etc.,  R.  Co.  (Iowa).     123. 

Failure  to  fence.  In  action  to  recover  double  damages,  in  which  jury  were  in- 
structed that  plaintiff  can  recover  only  when  he  proves  that  animals  en- 
tered on  track  through  an  opening,  verdict  implies  a  finding  that  animals 
so  entered.     Rhines  v.  Chicago,  etc.,  R.  Co.  (Iowa).     123. 

Failure  to  construct.  Damages.  For  neglect  of  company  to  fence  track, 
landowner  may  recover  dimunition  of  rental  value  of  farm.  Damages  are 
not  necessarily  limited  to  what  it  would  cost  to  build  a  fence.  Emmons  v. 
Minneapolis,  etc.,  R   Co.  (Minn.).     126. 

Gate:  construction  of.  Under  Iowa  statute,  gate  may  be  constructed  so  as  to 
open  either  outward  or  inward,  nor  does  it  matter  that  fastening  is  on  side 
next  to  the  pasture.     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 

Gate:  duty  of  land-owner  to  give  notice  of  defective.     117  ». 

Gate.     Farm  crossini;:  where  gates  are  allowed  at.     118  n. 

Gate.  Fastening.  Evidence  that  fastening  claimed  to  have  been  insufficient 
was  like  those  in  general  use  is  not  admissible.  Payne  v.  Kansas  City, 
etc.,  R.  Co.  (Iowa).     115. 

Gate  hung  on  outside.     Though  there  is  no  obligation  upon  company  to  hang 
gate  upon  any  particular  side  of  fence,  admission  of  testimony  that  there 
was  nothing  to  prevent  hanging  of  gate  on  inside,  A^ld,  not  to  prejudice  de* 
fendant.     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 
Gates  in  railway  fences.     117  i». 
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Gate.  Insufficiency  of  similar  fastenings.  Admissibility  of  evidence  tending 
to  show  that  other  fastening  similar  to  fastening  on  gate  in  question  had 
proved  insufficient  in  practice.     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa) 

"3. 
Gate.     Insufficient  fastening.     Gate  is  part  of  fence,  and,  if  insufficent  to  torn 

cattle,  there  is  a  failure  to  fence  within  meaning  of  statute.     Rule  not 

altered  by  fact  that  insufficiency  is  caused  by  reason  of  fastening  being  out 

of  repair.     Payne  v.  Kansas  City,  etc.,  R.  (^o.  (Iowa).     113. 

Gate  left  open  by  land-owner.     117  i». 

Gate.  Opening.  Evidence  tending  to  show  that  there  were  calves  on  the 
other  side  of  the  right  of  way,  belonging  to  the  cows  in  question,  Jk^U,  ad- 
missible for  purpose  of  showing  that  gate  was  opened  by  pressure  of  cows 
against  iL     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 

Gate.  Sufficiency  of  fastening.  When  gate  opens  outward  on  track,  fastening 
is  not  sufficient  if  gate  opens  by  mere  pressure  against  it.  Payne  v.  Kan- 
sas City,  etc..  R.  Co.  (Iowa).     113. 

Insufficiency.  Evidence.  Testimony  that  barbed  wire  was  so  close  to  ground 
that  horses  had  stepped  over  it,  leaving  bunches  of  hair  on  the  barbs,  and 
that  their  tracks  were  plainly  seen,  AeU,  to  9ustain  charge  of  negligence 
on  part  of  company  in  not  protecting  track  by  sufficient  fence.  Missouri 
Pac.  R.  Co.  V.  Metzger  (Neb.).     148. 

Obligation  to  fence.  Under  statute  providing  that  company  need  not  fence  at 
depots,  etc.,  question  whether  it  is  bound  to  fence  at  point  where  opening 
has  been  made  for  accommodation  of  shipper  is  properly  left  10  jury. 
Rhines  v,  Chicago,  etc.,  R.  Co.  (Iowa).     123. 

Open  gate.  Province  of  jury.  If  evidence  tends  to  show  that  stock  passed 
through  a  gate  which  had  been  open  for  about  36  hours,  whether  failure 
to  inspect  the  gate  for  three  or  four  days  is  negligence-  and  whether  gate 
being  open  for  36  hours  will  raise  presumption  of  negligence  are  matters 
for  determination  of  the  jury.    Wait  v,  Burlington,  etc.,  R.  Co.  (Iowa).  194. 

Opening  fence.  Cattle  escaped  onto  track  af  same  point  at  which  owner  had 
unwound  wir^s  to  drive  them  into  the  field  from  the  right  of  way  along 
which  he  had  been  driving  them.  ffM,  that  the  company  was  not  liable,  on 
negligence  on  its  part  in  maintaining  the  fence  having  been  shown. 
Davidson  v.  Central  Iowa  R.  Co.  (Iowa).     158. 

Private  crossing.  Gate.  Company  erecting  gate  and  constructing  private 
crossing  is  under  no  obligation  either  by  statute  or  implied  contract  to 
keep  gate  in  repair  or  closed.  Evansville,  etc.,  R.  Co.  v.  Mosier  (Iad.> 
190. 

Private  crossing.  If  land- owner  takes  advantage  of  statute  which  authorizes 
him  to  construct  crossing  and  imposes  upon  him  duty  of  maintaining  gates, 
railroad,  in  absence  of  negligence,  is  not  liable  for  killing  cattle  at  such 
crossing,  even  though  cattle  belonged  to  third  person.  Hunt  v.  Lake 
Shore,  cic,  R.  Co.  (Ind.).     178. 

Private  crossing.     Liability  of  company.     184  n. 

Private  crossing.  Under  Indiana  statute,  railroad  is  not  liable  for  stock-  injured 
at  private  crossing  though  the  crossing  may  have  been  constructed  before 
passage  of  statute  authorizing  land-owner  to  c  nstruct  crossing  and  impos- 
ing upon  him  duty  of  maintaining  gates.  Hunt  v.  Lake  Shore,  etc.,  R. 
Co.  (Ind.).     178. 

Private  crossing.  Where  statute  authorizes  land-owner  to  construct  crossing, 
but  imposes  upon  him  duty  of  maintaining  gates,  the  companies  are  not 
liable  for  injuring  cattle  at  such  crossing,  even  though  cattle  belonged  to 
third  person.     Pennsylvania  Company  v.  Spaulding  (Ind.).     184. 

Sufficiency  of  fence.     Drifted  snow.     118  ». 

Title  of  act.  Constitutionality.  Statute  providing  that  all  gates  at  farm 
crossings,  shall,  in  the  absence  of  an  agreement,  be  constructed,  etc.,  by 
land-owner,  may  be  iuserted  in  statute  entitled  "  An  act  requiring  railroad 
corporations  to  fence  their  right  of  way,"  etc.  Hunt  v,  LiJce  Shore, 
etc.,  R.  Co.  (Ind.).    178. 
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FIRE. 

Communication  from  premises  of  company.  Where  house  was  destroyed  by 
fire  communicated  from  freight  shed  of  company,  which  was  ignited  by 
sparks  from  locomotive,  held^  that  questions  put  to  jury  were  proper  and 
that  there  was  sufficient  evidence  of  negligence  to  sustain  finding  for  the 
plaintiff.     Canada  Southern  R.  Co.  v.  Phelps  (Can.).     207. 

Continuance.  Absent  witnesses.  Affidavit  that  absent  witnesses  would  prove 
value  of  property  to  be  much  less  than  that  claimed  by  plaintiff,  held,  hot 
sufficient  to  warrant  granting  of  continuance.  Galveston,  etc.,  R.  Co.  v. 
Home  (Tex.).     238. 

Contributory  negligence.     245  n. 

Damages.  Growing  grass.  Value  of  grass  at  place  at  which  it  was  grown  is 
proper  measure  of  damages,  and  plaintiff  is  entitled  to  interest.  Galves- 
ton, etc.,  R.  Co.  V,  Home  (Tex.).     238. 

Damages:  measure  of.     Destruction  of  grass-roots.     245  n. 

Damages:  measure  of.     Destruction  of  orchard.     246  n. 

Defective  engine.  Pleading  and  proof.  Allegations  of  negligence  in  plain* 
tiff's  complaint,  held^  not  to  be  construed  as  including  allegation  diat  corn- 
pan  y  s  engine  was  defective.  St.  Louis,  etc.,  R.  Co.  z/.  Fudge  (Kan.). 
246. 

Defective  engines.     244  n» 

Evidence.     Former  fires  in  wood-yard.    237  n. 

Evidence.  Other  fires.  Evidence  tending  to  show  that  other  fires  were  set 
about  same  time  by  same  engine  which  set  fire  for  which  action  is  brought 

•        is  competent.     Haseltine  v.  Concord  R.  Co.  (Mass.).     236. 

Evidence:  sufficiency  of.     244  ». 

Insurable  interest.  Although  company  has  by  statute  insurable  interest  in  all 
property  along  line  of  road,  right  of  owner  to  recover  is  not  affected  by 
reason  of  fact  that  company  have  been  unable  to  obtain  insurance.  Hasel- 
tine V,  Concord  R.  Co.  (Mass.).     236. 

Jurisdiction.  Under  Texas  statute,  action  for  causing  fire  may  be  brought  in 
county  through  which  road  runs  and  at  county  seat  at  which  it  has  an 
agent,  although  property  destroyed  was  in  another  county.  Galveston, 
etc.,  R.  Co.  V,  Home  (Tex.).    238. 

Other  fires.     243  if. 

Personal  property.  Statutory  provision.  Under  statute  rendering  company 
liable  for  property  destroyed  by  fire,  owner  of  personal  property  mav  re- 
cover although  personalty  was  only  temporarily  left  near  traclL.  Hasel- 
tine V,  Concord  R.  Co.  (Mass.).     236. 

Pleading.     249  ^• 

Presumption  of  negligence.     243  ». 

Presumption  of  negligence.     Escape  of  sparks.     242  n. 

Presumption.  Escape  of  sparks :  where  it  is  proved  that  fire  was  caused  by, 
testimony  is  sufficiently  prima  facie  to  establish  negligence.  Galveston, 
etc.,  R.  Co.  V,  Home  (Tex.).     238. 

Proof  of  fires  caused  and  sparks  emitted  at  other  times.    237  n. 

Sparks:  usual  quantity  of.     243  n. 

Special  findings.  Verdict.  Where  no  defect  in  engine  was  alleged,  and  where 
fire  according  to  finding  of  jury  may  have  escaped  wholly  by  reason  there- 
of, held,  error  for  court  to  render  judgment  upon  such  finding.  St.  Louis, 
etc.,  R.  Co.  v.  Fudge  (Kan.).     246. 

Spreading  fire.    Liability  of  company  where  fire  spreads.     235  i». 

Spreading.  If  company  are  negligent  in  running  locomotive,  they  are  respon- 
sible for  damages  caused  to  property  by  fire  communicated  thereto  from  the 
property  of  the  railway  company  themselves,  which  had  been  ignited  by 
fire  escaping  from  the  engine.  Canada  Southern  R.  Co.  v.  Phelps  (Can.). 
207. 
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than  incidental  importance  in  this  case.  The  object  of  the  evi- 
dence was  not  to  establish  any  obligation  on  the  part  of  the  com- 
pany by  proof  of  a  custom,  or  to  show  that  it  was  a  duty  of 
the  carrier,  fixed  by  usage  in  the  course  of  business,  to  hold  the 
horses  at  the  place  of  destination,  upon  which  plaintiff  seeks  to 
recover  in  this  action  ;  but  the  object  was  to  show  that  because 
6f  such  usage  the  stock  was  not  in  fact  delivered.  The  fact  of 
delivery  or  not  was  susceptible  of  positive  proof,  and  there  was 
positive  proof  upon  the  question.  It  seems  hardly  probable 
that  the  company  would  deliver  the  horses  until  the  freight  had 
been  paid,  and  it  is  not  claimed  that  they  did.  However,  we 
may  say  that  to  warrant  the  introduction  of  usage  or  custom  in 
the  course  of  trade  it  is  necessary  to  show  that  it  is  uniform,  rea- 
sonable, and  notorious,  and  the  custom  must  be  established  by  a 
witness  or  witnesses  who  are  experienced  in  such  transactions, 
and  who  can  testify  to  the  facts  constituting  the  custom.  Opin- 
ions are  not  sufficient,  nor  are  reports  or  reputation.  2  Greenl. 
Ev.  §§  251,  252;  2  Redf.  R.  R.  §  184.  The  evidence  objected 
to  does  not  come  up  to  the  required  standard,  so  the  assignment 
of  error  must  be  sustained.  Appellant  says  the  court  erred  in 
"permitting  Fagan  to  give  his  opinion  as  to  what  the 
Opinion^-  stock  would  have  been  worth  at  Memphis  if  they  had 
Taimeoffftoek.  ^^t  been  injured  in  transportation."  Knowledge  of 
the  market  value  of  an  article  is  hardly  an  opinion. 
It  is  a  fact  known  from  information.  If  a  witness  is  not  fully 
qualified  to  state  the  fact,  a  cross-examination  will  show  it. 
Such  matters  go  to  the  weight  of  the  evidence  and  the  credibil- 
ity of  the  witnesses,  and  not  to  the  competency  of  the  testimony. 
The  question  here  raised  as  to  the  correct  measure  of  damages 
will  be  noticed  hereafter. 

The  seventh  and  ninth  assignments  of  error  are  to  the  same 
effect,  and  are  based  on  the  refusal  of  the  court  to  allow  defend- 
ant to  prove  by  the  witness  Michelson  that  the  uni- 
Cnftomof  noi-  versal  custom  of  all  railroads,  and  particularly  that  of 
«anU««of  defendant,  had  been  at  all  times,  and  still  was,  not  to 
life  gtoek.  ship  Hve-stock,  or  receive  the  same  for  shipment,  of 
any  kind  whatever — First.  Unless  the  owner  or  agent 
would  accompany  the  stock,  on  the  same  train,  and  at  his,  the 
shipper's,  expense  and  risk,  feed  and  water  such  stock  at  the 
points  where  it  is  unloaded  for  the  purpose.  Second.  Unless  the 
.shipper  would  hold  the  railway  harmless  against  ordinary  delays 
in  taking  up  freight.  Third.  Unless  the  shipper  expressly 
agrees  that,  as  a  condition  precedent  to  his  right  to  any  damage 
for  any  loss  or  injury  to  his  stock  during  transportation,  or  pre- 
vious to  loading  for  shipment,  such  shipper  will  give  notice, 
verified  by  affidavit,  of  his  claim  therefor  to  some  general  officer 
of  the  railroad  company,  or  to  the  nearest  station  agent,  before 


CARRIER  VF  LIVE  STOCK — DAMAGES  FOR  INJURY.      669 

the  Stock  IS  removed  from  the  point  of  shipment  or  destination, 
and  before  the  stock  is  mingled  with  other  stock.  Fourth.  Un- 
less the  shipper  agrees  that,  in  case  of  total  loss  of  stock,  not 
more  than  the  actual  cash  value  of  the  same  at  the  place  of  ship- 
ment shall  be  the  measure  of  damage.  Fifth.  Without  furnish- 
ing the  shipper  a  free  pass  over  the  line  of  shipment,  along  with 
the  same  train,  to  the  place  of  destination  of  the  stock.  Defend- 
ant offered  to  show  that  such  customs  were  general,  and  known 
to  plaintiff,  as  well  as  to  all  shippers  of  live  stock  over  railroads, 
and  specially  on  defendant's  railroad.  The  objection  made  to 
the  evidence  was  that  it  would  limit  the  liability  of  the  carrier. 
It  was  not  objected  that  these  stipulations  were  set 
up  in  the  answer  as  existing  in  contract  between  the  ^^^^^, 
parties,  nor  that  the  proof  showed,  as  it  did,  that  miuibie! 
there  was  a  contract  containing  all  the  agreements  of 
the  parties.  Usages  of  trade,  Mr.  Greenleaf  says,  should  be 
sparingly  adopted  by  the  courts  as  rules  of  law.  "  Their  true 
office  is  to  interpret  the  otherwise  indeterminate  intentions  of 
parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts 
arising,  not  from  express  stipulation,  but  from  mere  implications 
and  presumptions  and  acts  of  a  doubtful  and  equivocal  character ; 
and  to  fix  and  explain  the  meaning  of  words  and  expressions  of 
doubtful  or  various  senses."  2  Greenl.  Ev.  §251.  Usages  of 
trade  are  admissible,  however,  to  show  the  relative  duties  and 
rights  of  parties  as  incidents  of  contracts  and  transactions  ;  but 
the  usage  sought  to  be  invoked  must  have  all  the  elements  of  a 
usage  as  to  certainty,  uniformity,  notoriety,  and  reasonableness, 
and  it  must  not  be  contrary  to  law.  A  usage  cannot  be  a  good 
usage  if  it  is  contrary  to  law  or  public  policy.  In  the  case  before 
us,  for  example,  the  defendant  offered  to  show  a  custom  of  rail- 
roads not  to  receive  for  transportation  any  live-stock  unless  un- 
der certain  conditions,  modifying  their  common-law  liability. 
Such  a  custom  would  be  bad,  because  railroads  cannot  legally 
refuse  to  ship  live-stock. 

A  common  carrier  has  no  right  to  demand  of  a  shipper  a 
waiver  of  his  rights  as  a  condition  precedent  to  receiving  freight. 
If  such  a  custom  should  be  ever  so  common  and  uniform,  it 
could   not    be    sustained,  because    it,  the    custom, 
would  be  against  law.     Let  us  look  at  the  particu-  SS^^/u'JJ" 
lars  of  the  custom  proposed  in  this   case.     It   re-  inTaiid. 
quired  the  owner  to  go  along  on  the  same  train  with 
his  stock,  to  feed  and   water  them  at  his  own  risk  and  expense. 
The  law  imposes  this  duty  on  the  carrier,  and  the  carrier  cannot 
transfer  it  to  the  shipper  by  custom.     The  shipper  might  agree 
to  go  with  his  stock,  and  to  feed  and  water  them  at  his  own  ex- 
pense, but  he  could  not  be  compelled  to  do  so  by  custom,  be- 
cause the  law  requires  this  duty  of  the  carrier.     This  custom 
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Dissolution.    Sale  of  property  of  corporation  in  Pennsylvania  and  incorpora- 
tion of  purchasers  by  Delaware  legislature,  Aeld,  not  to  operate  as  a  dissolu- 
tion of  tbe  origiiial  corporation,  and  that  judgments  in  its  favor  were  not 
eztiogufsbed,  nor  did  they  pass  to  the  new  corporation.     Wilmington  &  ' 
R.  R.  Co.  V,  Downward  (Del.).    87.    . 

Finality  of  judgment.  Foreclosure.  Judgment  determining  that  certain  stocks 
and  bonds  are  liable  to  be  sold,  imports  absolute  verity,  and  neither  com- 

Eany  nor  creditors  can  impeach  it  in  collateral  proceedings.  Herring  v. 
few  York,  etc..  R.  Co.  (N.  Y.).  54. 
Injunction.  Allegation  of  defence.  Where  it  is  sought  to  enjoin  judgment  on 
ground  that  plaintiff  has  defence  to  action,  and  it  would  be  inequitable  to 
enforce  judgment,  facts  constituting  alleged  defence  must  be  pleaded*  and 
it  is  not  sufficient  to  merely  allege  that  pliuntiff  had  such  defence.  Chicago, 
etc.,  R.  Co.  V.  Manning  (Neb.).     618. 

JURISDICTION.    See  United  States  Courts. 

Fire.  Under  Texas  statute,  action  for  causing  fire  may  be  brought  in  county 
through  which  road  runs  and  at  county  seat  at  which  it  has  an  agent  al- 
though property  destroyed  was  in  another  county.  Galveston,  etc,  R. 
Co.  V.  Home  (Tex.).    238. 

KILLING  STOCK.    See  Animals. 


Crossings:  duty  of  lessee  as  to.     26a  is. 

Crossing  of  two  roads.  Expenses.  Lessee  company  while  operating  road  re- 
ceives benefit  resulting  from  safe  crossing  and  services  of  watchman,  and 
takes  them  subject  to  burden  of  expense  as  provided  by  statute.  Baltimore 
&  O.  R.  Co.  V.  Walker  (Ohio).     271. 

Negligence  of  lessee.  Company  cannot  lease  its  road  without  statutory  author- 
ity so  as  to  absolve  itself  from  obligations  to  public  and  liability  for  dam- 
ages occurring  through  negligent  use  of  property.  Intematiomu,  etc.,  R. 
Co.  V.  Moody  (Tex.).    607. 

"  Owner  of  track:"  lessee  company  is,  under  statute  requiring  crossing  to  be 
maintained  at  joint  expense  of  companies  owning  tracks.  Baltimore  &  O. 
R.  Co.  V,  Walker  (Ohio).  271. 
•  Power  to  lease.  Terms  of  mortgage  and  bonds  held  to  preclude  directors  froai 
exercising  power  ot  leasing  road  upon  terms  which  render  lessee  respon- 
sible for  mortgages;  and  fact  that  lease  would  reduce  amount  available  for 
payment  of  coupons  does  not  constitute  breach  of  contract  with  bond- 
holders.    Day  V.  Ogdensburg,  eta.,  R.  Co.  (N.  Y.).     102. 

Receiver.     Expenses  of  receivership:  charging,  on  leased  line.     112  ». 

Receiver.     Liability  for  rent  of  leased  line.  .  112  m. 

Receiver.     Priority  of  rentals  due  under  lease  over  mortgages.     112  h. 

Statutory  authority.     Under  New  York  statute,  corporation  is  empowered  Co 

'*  lease  road  of  corporation  organized  and  constructed  in  Vermont,  provided 
latter  is  authorized  to  lease  its  road.  Day  v,  Ogdensburg,  etc.,  R.  Co. 
(N.  Y.).     loa. 

LIBEL. 

Carriers.  Published  order  to  servants.  Instructions  to  servants  of  railroad 
not  to  ship  for  certain  person  except  when  freight  charges  are  prepaid,  and 
a  request  to  connecting  line  to  make  similar  order,  is  a  privileged  com- 
munication, and  does  not  constitute  libel  in  absence  of  express  n^lce. 
Allen  V.  Cape  Fear,  etc.,  R.  Co.  (N.  Car.).     532. 
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LICENSE.    See  Crossing. 

Express  companies.  Construction  of  statute.  Kentucky  act  requiring  all 
agents  of  foreign  express  companies  to  secure  license,  is  not  affected  by  sub- 
sequent  act  requiring  foreign  express  companies  to  pay  fee  upon  renewing 
license.     Woodward  v.  Commonwealth  (Ky.).   '  498. 

Express  companies.  Foreign  corporation.  Kentucky  act  requiring  foreign 
express  companies  to  procure  license  is  not  in  violation  of  Federal  Constitu- 
tion.    Woodward  v.  Commonwealth  (Ky.).     498. 

Express  companies.  Repeal  of  law.  Kentucky  act  requiring  agents  of  foreign 
express  companies  to  take  out  license  is  not  repealed  by  subsequent  act 
requiring  all  companies  to  pay  tax  of  six  per  cent  upon  net  profits.  Wood- 
ward V,  Commonwealth  (Ky.).    498. 

• 

LIMITATIONS,  STATUTE  OF. 

Action  for  penalty  for  discrimination  by  carrier.     536  n. 

Killing  st6ck..  In  absence  of  evidence  showing  manner  in  which  company  in 
possession  of  road  acquired  title,  held  that  it  must  be  presumed  that  it  was 
operating  the  road  under  the  charter  of  the  company  by  which  it  was  con- 
structed, which  contained  no  special  limitation  of  actions  against  it.  Ken- 
tucky Cent.  R.  Co.  z/.  Kinney  (Ky.).     199. 

Pleading.  Separate  counts.  If  ordinary  declaration  alleges  injuries  to  have 
been  caused  by  moving  of  locomotive  whilst  amended  declaration  filed 
after  lapse  of  statutory  period  alleges  improper  signalling  as  further  cause, 
plea  of  Statute  of  Limitations  to  whole  declaration  does  not  raise  question 
of  statutory  bar  as  applied  to  allegations  of  negligence  of  flagman.  Penn- 
sylvania Co.  z/.  Sloan  (111.).     440. 

Receiver  may  set  up,  in  action  for  injuries  sustained  in  running  trains  by  re- 
ceiver, statute  requiring  such  suits  to  be  brought  within  two  years.  Bart- 
lett  V.  Keim  (N.  J.).     15. 

Substitution  of  receiver.  Court  may,  when  consenting  to  substitution  of  re- 
ceiver as  defendant  in  action  for  personal  injuries  restrain  him  from  set- 
ting up  defence  of  Statute  of  Limitations,  action  having  been  commenced 
against  company  within  statutory  limit.  Lehigh  Coal  &  N.  Co.  v.  Central 
R.  Co.  of  N.  J.  (N.  J.).    2. 

LIVE  STOCK.    See  Carriers. 

LOCATION. 

Interference  with  construction.  .Injunction.  Where'company  has,  as  required 
by  Railroad  Act,  filed  map  and  survey,  it  may  obtain  injunction  against 
any  other  company  attempting  to  interfere  or  obstruct  construction  of 
its  track.  Rochester,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.). 
267. 

Right  of  company.  Where  corporation  has,  in  pursuance  of  general  railroad 
act,  filed  map  and  survey  of  land  and  given  required  notice,  it  has  acquired 
right  to  construct  its  road  upon  such  line  in  nature  of  lien  upon  the  land 
which  is  exclusive  as  to  all  other  companies,  and  free  from  interference. 
Rochester,  etc.,  R.  Co.  t/.  New  York,  etc.,  R.  Co.  (N.  Y.).    267. 

MAIL. 

Carriage  of  U.  S.  mail.     511  i». 

Contract  for  carrying.  Deduction.  United  States  statute  giving  postmaster- 
general  authority  to  make  deduction  from  pay  of  contractors  where  trip  is 
not  made,  held  not  repealed.  Chicago,  etc.,  R.  Co.  v.  United  States  (U. 
S.).     508. 

MANDAMUS. 

Bridge  over  highway.  Necessity  of  works  by  another  company,  held  not  a  fatal 
objection  to  mandamus  proceedings  against  defendant.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 
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MANDAMUS— (>f/iiftrA/. 

Highway  crossing.  Restoration  of  street.  Mandamus  proceedings  may  be 
prosecuted  to  determine  mode  in  which  street  should  be  restored,  and  to 
compel  performance,  although  city  council  has  not  yet  changed  established 
grade.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Joint  trial  of  actions.  Where  mandamus  proceedings  were  pending  against  two 
companies  to  compel  them  to  bridge  their  tracks  and  the  roads  were  near 
together  so  that  bridges  should  be  made  continuous  over  all  the  tracks. 
Md  not  error  to  require  both  causes  to  be  tried  together.  State  v, 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

MAP.    See  Location. 

MASTER  AND  SERVANT.    See  Agents;  Receivers. 

Receiver:  wages  during  recovery  from  injury  received  while  road  was  in  hands 
of.    6  n, 

MORTGAGE. 

Foreclosure.  Answer  by  receiver.  It  is  the  duty  of  a  receiver  to  file  an  answer 
to  a  bill  to  foreclose  a  mortgage,  although  plaintiff  in  such  bill  may  be  the 
owner  of  all  the  claims,  and  has  entered  into  possession  of  the  road.  Ryan 
V,  Anglesea  R.  Co.  (N.  J.).     51. 

Foreclosure.  Conclusiveness  of  judgment.  Judgment  of  court  determining 
that  certain  stocks  and  bonds  form  part  of  the  mortgage  property  and  that 
they  were  properly  sold  and  never  came  into  possession  of  receiver  previ- 
ously appointed  in  action  by  the  people  for  dissolution,  A^/d  binding  upon 
the  general  creditors,  although  no  final  receiver  had  been  appointed  in  the 
people's  action  and  no  final  judgment  rendered  therein,  and  that  fact  that 
same  person  had  been  appointed  receiver  in  both  proceedings  did  not  affect 
validity  of  judgment.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Confession  of  judgment.  New  York  statute  declaring  void 
judgments  confessed  by  corporation  after  filing  of  petition  for  dissolution, 
does  not  affect  consent  to  entry  of  order  of  sale  in  foreclosure  proceedings 
although  made  afteraction  brought  for  dissolution.  Herring  v.  New  Yjitk., 
etc.,  R.  Co.  (N.  Y.).     54. 

Fore'closure.  Judgment  determining  that  certain  stocks  and  bonds  are  liable 
to  be  sold  imports  absolute  verity,  and  neither  company  nor  creditors  can 
impeach  it  in  collateral  proceedings.  Herring  v.  New  York,  etc.,  R.  Co. 
(N.  Y.).     54. 

Foreclosure.  Parties.  Temporary  receiver  appointed  at  instance  of  attorney- 
general  Af/d  not  a  necessary  party  to  a  suit  to  foreclose  mortgage.  Herring 
V.  New  York,  etc.,  R.  Co.  (N.  Y.).    •54. 

Foreclosure.  Parties.  Unsecured  creditors  are  not  necessary  or  proper  par- 
ties, and  have  no  right  to  intervene,  but  are  bound  by  an  adjudication 
against  the  mortgagee.     Herring  ?'.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Receiver.  Defence.  Receiver  cannot  set  up  as  a  defence  against 
a  bill  to  foreclose  against  a  mortgagee  in  possession  an  agreement  with 
complainant  by  which  receiver  was  to  hold  road  for  benefit  of  complainant, 
and  the  latter  was  to  pay  the  receiver's  costs  and  expenses,  which  he  has 
not  done.     Ryan  v,  Anglesea  R.  Co.  (N.  J.).     51. 

Foreclosure.  Receiver.  If  action  has  been  commenced  by  attorney-general 
praying  for  dissolution  on  account  of  insolvency,  and  temporary  receiver 
is  appointed,  it  is  within  the  discretion  of  the  court  to  authorize  com mence- 
ment  of  foreclosure  proceedings,  to  appoint  receiver  therein  to  supersede 
first  receiver  and  to  order  all  property  delivered  to  him.  Herring  v.  New 
York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Receiver.  Validity  of  bonds.  Right  of  receiver  to  set  up  de- 
fence which  goes  to  validity  of  bonds  upon  which  suit  is  brought,  although 
he  has  parted  with  possession  of  corporate  property  to  mortgagee.  Ryan 
V.  Anglesea  R.  Co.  (N.  J.).     51. 
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MORTGAGE— Continued. 

Foreclosure.  Sale  of  property.  Dormancy.  Act  of  Delaware  legislature  in- 
corporating- purchasers  of  property  and  franchises  of  corporation  in  Penn- 
sylvania and  vesting  them  with  privileges  and  franchises  granted  by  state 
of  Delaware,  A^ld  not  to  operate  as  a  dissolution  of  the  original  corpora- 
tion, and  judgments  in  its  favor  were  not  extinguished,  nor  did  they  pass  to 
the  new  corporation.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.).    87. 

Foreclosure.  Sufficiency  of  answer.  What  is  sufficient  answer  by  receiver  to 
a  bill  to  foreclose  a  mortgage  when  the  receiver  has  entered  into  an  agree- 
ment with  the  complainant  by  which- the  latter  has  obtained  possession  of 
the  mortgage  property.     Ryan  v,  Anglesea  R.  Co.  (N.  J.).     51. 

Priority.  Taxes.  Amount  due  for  state  tax  from  corporation  in  hands  of  re- 
ceiver takes  priority  of  claim  upon  funds  in  receiver's  hands  over  claims 
of  bondholders.  Central  Trust  Co.  v.  New  York  City  &  N.  R.  Co.  (N. 
Y.).    9. 

Receiver.  Surplus.  Rights  of  creditors.  If  mortgage  trustees  fail  to  make 
claim  in  proceedings  for  appointment  of  receiver  to  funds  in  hands  of  re- 
ceiver, surplus  arising  from  receiver's  management  is  payable  to  unsecured 
creditor  at  whose  suit  receiver  was  appointed.  Sage  v.  Memphis,  etc.,  R. 
Co.  (U.  S.).    40. 

MUNICIPALITY. 

Resolution  of  council.  Upon  report  of  council  by  committee  recommending 
certain  action,  record  of  proceedings  in  the  word  *'  adopted  "  expresses  the 
will  of  the  body.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

NAME.    See  Pleading  and  Practice. 

NEGLIGENCE.    See  Animals;  Fences:  Fire. 

Appliances  used.  If  railroad  conform  to  rules  in  general  use  by  prudently  con- 
ducted companies  they  are  free  from  blame  unless  they  violate  positive  re- 
quirements of  the  law.     Alabama  G.  S.  R.  Co.  v.  Arnold  (Ala.).     466. 

Exemplary  damages:  to  entitle  plaintiff  to,  negligence  causing  injury  must 
have  been  wilful,  wanton,  or  reckless.  Alabama  G.  S.  R.  Co.  v.  Arnold 
(Ala.).     466. 

Imputed  negligence.  In  Maine  the  negligence  of  the  driver  is  not  imputed  to 
a  passenger  carried  gratuitously  who  has  no  conirol  over  the  driver.  State 
V.  Boston  &  M.  R.  Co.  (Me.).    356. 

Imputed  negligence.     Parent  and  child.    362  n. 

ORDINANCE.    See  Speed. 

PARENT  AND  CHILD.    See  Children. 

Imputed  negligence.     362  n. 

Infant  plaintiffs.  Next  friend.  The  husband  of  their  mother  has  no  interest 
in  suit  by  infant  plaintiffs  to  recover  for  killing  their  father,  and  he  may 
act  in  such  suit  as  next  friend.  International,  etc.,  R.  Co.  v.  Kuehn  (Tex.). 
421. 

PASSENGERS.    See  Carriers;  Stations. 

Approaches  to  depot.     486  n. 

Defective  depot  grounds.     Stepping  into  hole.    482  n. 

Depot  grounds:  care  required  as  to.  by  railroad  companies.     482  n. 

Depot  grounds.  Contributory  negligence.  Plaintiff  after  leaving  ticket  office 
was  cautioned  to  "  look  out  for  the  steps,"  but  by  crossing  platform  ob- 
liquely he  missed  them  and  sustained  injuries.  J/eldy  that  question  of  con- 
tributory negligence  was  for  jury.  Alabama  G.  S.  R.  Co.  v,  Arnold  (Ala.). 
466. 
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In  Iowa, — Wilde  z/.  Merchants  Despatch  Transp.  Co.,  47  Iowa,  272;  Ban- 
croft V,  Merchant's  Despatch  Transp.  Co.,  47  Iowa,  262 ;  Stewart  v.  Mer- 
chants Despatch  Transp.  Co.,  47  Iowa,  229 ;  Mitchell  v.  United  States  Exp. 
Co.,  46  Iowa,  214;  Robinson  v.  Merchants  Despatch  Transp.  Co.,  45  Iowa» 
470;  McCoy  V.  Keokuk  &  D.  M.  R.  Co.,  44  Iowa,  424;  Brush  v.  S.  A.  4t 
D.  R.  Co.,  43  Iowa,  554;  Talbott  v.  Merchants  Despatch  Transp.  Co..  41 
Iowa,  247;  Rose  v,  Des  Moines  V.  R.  Co.,  39  Iowa,  246 ;  German  z/.  Chicago 
&  N.  W.  R.  Co.,  38  Iowa,  127;  Mulligan  v.  Illinois  Cent.  R.  Co^  36  Iowa, 
181 ;  McDaniel  v.  Chicago  &  N.  W.  R.  Co.,  24  Iowa,  412;  West  v.  The 
Berlin,  3  Iowa,  532;  Carson  v,  Harris,  4  G.  Greene  (Iowa),  516;  Whitmore 
V.  Bowman,  4  G.  Greene  (Iowa).  148 ;  The  Wisconsin  v.  Young,  3  G. 
Greene  (Iowa),  268. 

In  Kansas. — Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  16  Kan.  333;  St. 
Louis,  K.  C.  &  N.  R.  Co.  v.  Piper,  13  Kan.  505;  Gc^in  v.  Kansas  P.  R. 
Co.,  12  Kan.  416;  Kansas  P.  R.  Co.  v.  Nichols.  9  Kan.  235 ;  Kansas  P.  R. 
Co.  V.  Reynolds,  8  Kan.  623;  Missouri  V.  R.  Co.  v.  Caldwell,  8  Kan.  244; 
The  Emily  v.  Carney,  5  Kan.  645 ;  Kallman  v.  United  States  Exp.  Co.,  3 
Kan.  205. 

In  Kentucky. — Lpuisville  &  N.  R.  Co.  v.  Brown  lee,  14  Bush  (Ky.),  590; 
s.  c,  9  Cent.  L.  J.  loi ;  Bryan  v.  Memphis  &  P.  R.  Co.,  11  Bush  (Ky.),  597; 
Louisville,  C.  &  L.  R.  Co.  v.  Hedger,  9  Bush  (Ky.),  645 ;  Adams  Ejtp.  (S). 
V.  Loeb,  7  Bush  (Ky.),  499;  Orndorff  v.  Adams  Exp.  Co.,  3  Bush  (Ky.), 
194 ;  Keith  v.  Amende,  i  Bush  (Ky.),  455 ;  Adams  Exp.  Co.  v.  Nock,  2  Duv. 
(Ky.)  562;  Gowdy  v.  Lyon,  9  B.  Mon.  (Ky.)  112;  Reno  v.  Hc^^n.  12  B. 
Mon.  (Ky.)  63;  Cassilay  v.  Young,  4  B.  Mon.  (Kv.)  265. 

In  Louisiana. — Higgins  v.  New  Orleans,  M.  4  C.  R.  Co.,  28  La.  An. 
133;  Kelham  v.  The  Kensington,  24  La.  An.  100;  Levy  i'.  Pontchartrain 
R.  Co.,  23  La.  An.  477;  Kember  v.  Southern  Exp.  Co.,  22  La.  An.  158; 
Simon  v.  The  Fung  Shuey,  21  La.  An.  363 ;  New  Orleans  Mut,  Ins.  Co. 
V.  New  Orleans,  J.  &  G.  N.  R.  Co.,  20  La.  An.  302 ;  Frank  v.  Adams 
Exp.  Co.,  18  La.  An.  279;  Brauer  v.  The  Almoner,  18  La.  An.  266; 
Mahon  v.  The  Olive  Branch,  18  La,  An.  107 ;  Lewis  v.  The  Success,  18 
La.  An.  1;  Levois  v.  Gale,  17  La.  An.  302;  Wentworth  v.  The  Realm, 
16  La.  An.  18;  Roberts  v.  Riley,  15  La.  An.  103;  Edwards  v.  The  Ca- 
hawba.  14  La.  An.  220;  Dunn  v.  Branner,  13  La.  An.  452;  Thomas  t^. 
The  Morning-Glory,  13  La.  An.  269;  Hatchett  v.  The  Compromise.  12 
La.  An.  783;  Price  v.  The  Uriel,  10  La.  An.  413;  Boyce  v.  W^elch,  5 
La.  An.  623 ;  Fassett  v.  Ruark,  3  La.  An.  694 ;  Van  Horn  v.  Taylor,  2  La. 
An.  58;  Hunt  v.  Norps,  2  Mart.  (La.)  243;  Baldwin  v.  Collins,  9  Rob. 
(La.)  468;  Van  Hern  v.  Taylor,  7  Rob.  (La.)  201. 

In  Maine. — Little  v.  Boston  &  M.  R.  Co..  66  Me.  239;  Burnham  v. 
Grand  Trunk  R.  Co.,  63  Me.  298;  Willis  v.  Grand  Trunk  R.  Co..  62  Me. 
488  ;  Fillebrown  v.  Grand  Trunk  R.  Co.,  55  Me.  462 ;  Sager  z/.  Portsmouth, 
S.  &  P.  &  E.  R.  Co.,  31  Me.  228;  Plaisted  v.  Boston  &  K.  S.  N.  Nav. 
Co.,  27  Me.  132;  Bean  v.  Green,  12  Me.  422. 

In  Maryland. — McCoy  v.  Erie  &  W.  Transp.  Co.,  42  Md.  498  ;  McClure 
V.  Philadelphia,  W.  &  B.  R.  Co..  34  Md.  532;  Bankard  v.  Baltimore  &  O. 
R.  Co.,  34  Md.  197 ;  Baltimore  &  O.  R.  Co.  v.  Brady,  32  Md.  333 ;  Brehme 
v.  Adams  Exp.  Co.,  25  Md.  328;  McCann  v.  Baltimore  &  O.  R.  Co.,  20 
Md.  202 ;  Birney  v.  New  York  &  W.  P.  T.  Co.,  18  Md.  341 ;  Fergusson  v. 
Brent,  12  Md.  9;  Ferguson  v.  Cappeau,  6  Har.  &  J.  (Md.)  394;  Barney 
V.  Prentiss,  4  Har.  &  J.  (Md.)  317;  Boyle  v.  McLaughlin,  4  Har.  &  j. 
(Md.)  291. 

In  Massachusetts. — Hoadley  z/.  Northern  Transp.  Co.,  115  Mass.  304; 
Packard  v.  Earle,  113  Mass.  280;  Gott  v.  Dinsmore,  in  Mass.  45;  Com. 
«/.  Vermont  &  M.  R.  Co.,  108  Mass.  7;  Knowles  v.  Dabney,  105  Mass.  437; 
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diet  the  error  is  not  sufficient  to  require  a  reversal.  Atchison,  etc.,  R.  Co. 
V.  Miller  (Kan.).     190. 

Misnomer.  Party  in  interest.  Action  commenced  against  one  company  was 
after  expiration  of  statutory  period  for  bringing  suit  changed  by  amend- 
ment to  action  against  another  company  which  had  leased  the  road  from 
the  company  first  sued  and  was  operating  it  at  the  time  of  the  accident, 
held,  that  the  action  might  be  maintained  against  the  lessee  company. 
Pennsylvania  Co.  v,  Sloan  (III.).     440. 

Service  of  summons.  Foreign  corporation.  Nebraska  statute  as  to  service  on 
corporations  ktld  to  apply  to  foreign  corporations  except  where  there  are 
special  provisions  to  contrary.  Chicago,  etc.,  R.  Co.  v.  Manning  (Neb.). 
618. 

Special  findings.  If  in  action  for  personal  injuries  jury  find  fact  which  will  pre- 
clude plaintiff's  recovery,  judgment  must  be  entered  for  defendant  notwith- 
standing general  verdict  for  plaintiff.  Lake  Shore,  etc.,  R.  Co.  v.  Pinchin 
(Ind.).    383. 

Statute  of  Limitations.  Separate  counts.  If  ordinary  declaration  alleges  in- 
juries to  have  been  caused  by  movltig  of  locomotive,  whilst  amended  dec- 
laration filed  after  lapse  of  statutory  peripd  alleges  improper  signalling  as 
further  cause,  plea  of  Statute  of  Limitations  to  whole  declaration  does  Aot 
raise  question  of  statutory  bar  as  applied  to  allegations  of  negligence  of 
flagman.     Pennsylvania  Co.  v,  Sloan  (111.).     440. 

Substitution  of  receiver  by  consent  of  court  does  not  constitute  a  new  cause  of 
action,  but  is  merely  a  proceeding  in  the  action  already  brought.  Lehigh 
Coal  &  N.  Co.  V,  Central  R.  Co.  of  N.  J.  (N.  J.).     2. 

Variance.  Although  a  petition  alleges  that  stock  was  injured  in  March,  fact 
that  evidence  shows   that  animal  was  injured  in  August  is  immaterial. 

Texas,  etc.,  R.  Co.  v,  Virginia,  etc.,  Co.  (Tex.).     201. 

•  < 

PRACTICE.    Sec  Pleading  and  Practice. 
PRESCRIPTION.    See  Crossings. 
PRIVILEGED  COMMUNICATIONS.    See  Libel. 
PURCHASE  OF  ROAD.    See  Sale  of  Road. 

RAILROAD  COMMISSIONERS. 

Authority  and  jurisdiction  of  state  railroad  commissioners.     550  n. 

Jurisdiction.  Adjusting  differences.  Act  creating  railroad  commissioners 
did  not  give  board  authority  to  adjust  differences  between  railroad  com- 
panies and  shippers,  although  it  was  empowered  to  hear  complaints.  Board 
of  Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Powers.  Extension.  Powers  conferred  by  legislature  on  commissioners  will 
not  be  extended  by  implication  and  actions  which  board  attempts  to  take 
will  not  be  upheld  unless  authority  is  aflSrmatively  shown.  Board  of  Rail- 
road Commrs.  v.  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Powers.  Remission  of  charges.  Provision  in  statute  requiring  commissioners 
to  enter  complaint  in  court  of  equity  where  its  orders  have  been  violated 
or  neglected,  held  not  to  authorize  such  proceedings  in  order  to  enforce  re- 
payment of  freight  charges  claimed  to  have  been  unreasonable.  Board  of 
Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Prohibition.     Jurisdiction  of  railway  commissioners.     537  n. 

Regrulating  charges.  Jurisdiction.  Board  of  railroad  commissioners  of  Ore- 
gon held  to  have  no  jurisdiction  to  require  railroad  company  to  refund  to 
shipper  sum  of  money  alleged  to  have  been  exacted  in  excess  of  reason- 
able charge.     Board  of  Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.). 

542. 
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.  L.  (4  Dutch.)  180 ;  New  Brunswick  Steam,  etc.,  T.  Co.  v.  Tiers,  24  N. 

.  L.  (4  Zab.)  697 ;  Gibbons  v.  Wade,  8  N.  J.  L.  (3  Halst.)  255. 
In  New  K^>&.— Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  71  N.  Y.  180; 
Westcott  V,  Fargo,  61  N.  Y.  542;  Gleadell  v.  Thomson,  56  N.  Y.  194;  Con- 
diet  V,  Grand  Trunk  R.  Co.,  54  N.  Y.  500;  Cragin  v.  New  York  C.  R.  Co., 
51  N.  Y.  61 ;  Edsall  v.  Camden  &  A.  R.  &  T.  Co.,  50  N.  Y.  661 ;  Nelson  v. 
Hudson  R.  R.  Co.,  48  N.  Y.  498 ;  Lamb  v,  Camden  &  A.  R.  &  T.  Co.,  46 
N.  Y.  271 ;  Steinweg  v,  Erie  R.  Co.,  43  N.  Y.  123 ;  Guiilaumez/.  Hambui^g  & 
A.  Packet  Co.,  42  N.  Y.  412  ;  Bisseil  v.  New  York  Cent.  R.  Co.,  25  N.  Y. 
442  ;  Perkins  v.  New  York  Cent,  R.  Co.,  24  N.  Y.  196 ;  Wells  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  181 ;  Knell  v.  U.  S.  &  B.  Steamship  Co.,  33  N.  Y. 
Suf)er.  Ct.  (I  "j.  &  S.)  423  ;  Westcott  v,  Fargo.  63  Barb.  (N.  Y.)  349;  s.  c,. 

6  Lans.  (N.  Y^)  319;  Limbureer  v,  Westcott.  49  Barb.  (N.  Y.)  283;  Pren- 
tice V.  Decker,  49  Barb.  (N.  Y.)  21 ;  Stedman  v.  Western  Transp.  Co.,  48 
Barb.  (N.  Y.)  97 ;  Smith  v,  Kew  York  CenL  R.  Co..  29  Barb.  (N.  Y.)  132; 
aff'd  24  N.  Y.  222 ;  Moore  v,  Evans,  14  Barb.  (N.  Y.)  524 ;  Parsons  v, 
Monteath.  13  Barb.  (N.  Y.)  353;  Boswell  v,  Hudson  R.  R.  Co.,  5  Bosw. 
(N.  Y.)  699 ;  s.  c,  10  Abb.  (N.  Y.)  Pr.  442 ;  Lee  v.  Marsh.  28  How.  (N.  Y.) 
Pr.  275 ;  s.  c,  43  Barb.  (N.  Y.)  102 ;  Meyer  v,  Harden's  Exp.  Co.,  24  How. 
(N.  Y.)  Pr.  290 ;  Nicholas  z/.  New  York  Cent.  R.  Co..  4  Hun  (N.  Y.),  327; 
French  v,  Buffalo,  N.  Y.  &  E.  R.^  Co.,  4  Keyes  (N.  Y.),  108:  s.  c,  2  Abb. 
App.  Dec.  (N.  Y.)  196;  Stoddard  v.  Long  Island  R.  Co.,  5  Sandf.  (N.  Y.) 
180;  Mercantile  Mut.  Ins.  Co.  v.  Chase,  i  E.  D.  Smith  (N.  Y.),  115;  Sun- 
derland V.  Westcott,  2  Sween.  (N.  Y.)  260;  HoUister  v.  Nowlen,  19  Wend. 
(N.  Y.)  234. 

In  North  Carolina, — Capehart  v,  Seabord  &  R.  R.  Co.,  ^^  N.  C.  355; 
Leez/.  Raleigh  &  G.  R.  Co.,  72  N.  C.»236;  Smith  v.  North  Carolina  R. 
Co.,  64  N.  C.  235 ;  Harvy  v.  Pike,  Taylor's  N.  C.  Term  Rep.  519;  s.  c, 

7  Am.  Dec.  698. 

In  Ohio, — Gaines  v.  Union  Transp.  &  Ins.  Co.,  28  Ohio  St.  418 ;  Erie  R. 
Co.  7/.  Lockwood,  28  Ohio  St.  358 ;  Union  Exp.  Co.  v,  Graham,  26  Ohio  St. 
595 ;  Knolton  v,  Erie  R.  Co.,  19  Ohio  St.  260;  Cincinnati,  H.  &  D.  R.  Co. 
V,  Pontius,  19  Ohio  St.  221  ;  Cleveland,  P.  &  A.  R.  Co.  v.  Curran.  I9  0hia 
St.  I ;  Welsh  v.  Pittsburgh.  F.  W.  &  C.  R.  Co..  10  Ohio  St.  65 ;  Graham  v, 
Davis.  4  Ohio  St.  362 ;  Davidson  v,  Graham,  2  Ohio  St.  131  ;  Wayne  «r. 
The  General  Pike,  16  Ohio,  421  ;  McGregor  v,  Kilc«ore,  6  Ohio,  358 ;  M^y 
V,  Babcock,  4  Ohio,  334;  Muller  v,  Cincinnati,  H  &  D.  R.  Co..  2  Cin. 
(Ohio)  280;  United  States  Exp.  Co.  v,  Bachman,  2  Cin.  (Ohio)  251 ;  aff'd, 
28  Ohio  St.  144;  Childs  v.  Little  Miami  R.  Co.,  i  Cin.  (Ohio)  481  ;  Da^'is 
V,  Western  Union  Tel.  Co.,  i  Cin.  (Ohio)  100;  Fatman  v.  Cincinnati,  H. 
&  D.  R.  Co.,  2  Disney  (Ohio),  248 ;  Lawrence  v,  McGregor,  Wright  (Ohio), 

In  Pennsylania. — Brown  v,  Camden  &  A.  R.  Co..  83  Pa.  St.  316  ;  Adams 
Exp.  Co.  V,  Sharpless,  77  Pa.  St.  516;  Hays  v,  Millar,  77  Pa.  St.  238: 
American  Exp.  Qo,  v.  Second  Nat,  Bank,  69  Pa.  St.  394;  Delaware  C.  S. 
Towboat  Co.  v.  Starrs,  69  Pa.  St.  36 ;  Patterson  v,  Clyde,  67  Pa.  St.  500 ; 
Colton  V,  Cleveland  &  P.  R.  Co..  67  Pa.  St.  211 ;  Empire  Transp.  Co.  v, 
Wamsutta,  O.  R.  &  M.  Co.,  63  Pa.  St.  14;  Wolf  v.  Western  Union  Tel. 
Co..  62  Pa.  St.  83 ;  Camden  &  A.  R.  Co.  v,  Forsyth.  61  Pa.  St.  81 ;  Shenk 
V.  Philadelphia  S.  Propeller  Co.,  60  Pa.  St.  109 ;  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  St,  335;  American  Exp.  Co.  v.  Sands.  55  Pa.  St,  140;  Fam- 
ham  v.  Camden  &  A.  R.  Co..  55  Pa.  St.  53 ;  Clyde  v.  Graver,  54  Pa.  St. 
251  ;  Baltimore  &  P.  Steamboat  Co.  v.  Brown.  54  Pa.  St.  77 ;  Pennsyl- 
vania R.  Co.  V,  Henderson.  51  Pa.  St.  315;  Pennsylvania  R.  Co.  v. 
Schwarzenberger,  45  Pa.  St.  208;  Hays  «/.  Kennedy,  41  Pa.  St.  378; 
Powell  V.  Pennsylvania  R.  Co.,  32  Pa.  St.  414;  Vcrner  v,  Sweitzer.  32  Pa. 
St.  208;  Goldey  v,  Pennsylvania  R.  Co.,  30  Pa.  St.  242;  Pennsylvania 
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R.  Co.  V,  McCloskey,  23  Pa.  St.  526;  Morrison  v,  Davis.  20  Pa.  St. 
171 ;  Coxe  V,  Heisley,  19  Pa.  St.  243;  Chouteaux  v.  Leech,  18  Pa.  St.  224; 
Camden  &  A.  R.  Co.  v,  Batdauf,  16  Pa.  St.  (>^ ;  Gales  v,  Hailman.  11  Pa. 
St.  515;  Laing  v.  Colder,  8  Pa.  St.  479;  Vanderslice  v.  The  Superior,  9 
Pa.  L.  J.  116  ;  Bell  v.  Reed,  4  Binn.  (Pa.)  127  ;  Forbes  v.  Dallett,  9  Phila. 
^Pa.)  515;  Weir  v.  Exp.  Co..  5  Phila.  (Pa.)  355;  Newburger  z/.  Howard 
«  Co.'s  Exp.,  6  Phila.  (Pa.)  174;  Ritz  v.  Pennsylvania  R.  Co.,  3  Phila. 
(Pa,)  82  ;  Gordon  v.  Little,  8  Serg.  &  R.  (Pa.)  533 ;  Beckman  v.  Shouse,  5 
Rawle  (Pa.),  179;  Atwood  v.  Reliance  Transp.  Co.,  9  Watts  (Pa.),  87; 
Warden  v.  Greer,  6  Watts  (Pa.),  424 ;  Harrington  v,  McShane,  2  Watts 
<Pa.),  443 ;  Hart  v.  Allen,  2  Watts  (Pa.),  1 14 ;  Whitesides  v,  Russell,  8 
Watts  &  S.  (Pa.)  44;  Bingham  v.  Rogers,  6  Watts  &  S.  (Pa)  495 ;  Hum- 
phreys V.  Reed,  6  Whart.  (Pa.)  435 ;  Hand  v,  Bajrnes,  4  Whart.  (Pa.)  204. 

In  Rhode  Island, — Hubbard  v,  Harnden  Exp.  Co.,  10  R.  L  244. 

In  South  Carolina, — Levy  v.  Southern  Exp.  Co.,  4  S.  C.  234;  Porter  v. 
Southern  Exp.  Co.,  4  S.  C.  135;  McClures  v.  Hammond,  i  Bay  (S.  C),  99; 
Gaiiher  v.  Barnet,  2  Brev.  (S.  (i.)  L.  488 ;  Patton  v,  Magrath,  Dudl,  (S.  (f.) 
L.  159;  Charleston  &  C.  Steamboat  Co.  z/.  Bason,  Harp.  (S.  C.)  L.  262; 
Marsh  v,  Blyth,  i  Nott  &  McC.  (S.  C.)  170 ;  Baker  v,  Brinson,  9  Rich.  (S.  * 
C.)  L.  201 ;  Stadhecker  v.  Combs,  9  Rich.  (S.  C.)  L.  193;  Swindler  v,  Hil- 
iiard,  2  Rich.  (S.  C.)  286;  Parker  v.  Brinson,  2  Rich.  (S.  C.)  L.  201; 
Reaves  v.  Waterman,  2  Spears  (S.  C),  197 ;  Singleton  t/.  Hilliard,  i  Strobh. 
(S.  C.)  L.  203;  Cameron  v.  Rich,  4  Strobh.  (S.  C.)  L.  168;  s.  c,  5  Rich. 
(S.  C.)  L.  352. 

In  Tennessee, — East  Tennessee  &  G.  R.  Co.  v.  Nelson,  i  Coldw.  (Tenn.) 
272;  Memphis  &  C.  R.  Co.  v.  Jones,  2  Head  (Tenn.),  517  ;  Nashville  &  C. 
R.  Co.  V,  Jackson,  6  Heisk.  (Tenn.)  271  ;  Southern  Exp.  Co.  v,  Womack, 
I  Heisk.  (Tenn.)  256;  Walker  v,  Skipwith.  Meigs  (Tenn.),  502;  Craig 
V,  Childress.  Peck  (Tenn.),  270;  Turney  v.  Wilson,  7  Yerg.  (Tenn.)  340; 
Jones  V,  Walker,  5  Yerg.  (Tenn.)  427 ;  Gordon  v,  Bucnanan,  5  Yerg. 
(Tenn.)  71  ;  Olwell  v,  Adams  Exp.  Co.  (Tenn.),  i  Cent.  L.  J,  186, 

In  Texas. — Cantu  v,  Bennett,  39  Tex.  303;  Fowler  v,  Davenport,  21 
Tex.  626;  Austin  v.  Talk,  20  Tex.  164. 

In  Vermont, — Newell  v.  Smith,  49  Vt.  255  ;  Cutts  v.  Brainerd,  42  Vt. 
66  ;  Mann  v,  Birchard,  40  Vt.  326;  Blumenthal  v.  Brainerd,  38  Vt.  402  ; 
Cing  V,  Woodbridge,  34  Vt.  565  ;  Kimball  v,  Rutland  &  B.  R.  Co.,  26  Vt. 
247  ;  Farmers  &  NL  Bank  v,  Champlain  Transp.  Co.,  18  Vt.  131 ;  s.  c,  23 
Vt.  186 ;  Spencer  v,  Da^et,  2  Vt.  92. 

In  Virginia, — Virginia  &  T.  R.  Co.  v.  Savers,  26  Gratt.  (Va.)  328  ;  Wil- 
son V,  Chesapeake  &  O.  R.  Co.,  21  Gratt.  (Va.)  654;  Friend  v.  Woods,  6 
Gratt.  (Va.)  189. 

In  Wisconsin, — Gleason  v,  Goodrich  Transp.  Co.,  32  Wis.  85 ;  Hooper 
V,  Chicago  &  N.  W.  R.  Co.,  27  Wis.  81 ;  Wahl  v.  Holt,  26  Wis.  703 ;  Glass 
V.  Goldsmith,  22  Wis.  488;  Strohn  v.  Detroit  &  M.  R.  Co.,  21  Wis.  554; 
Boorman  v,  American  Exp.  Co..  21  Wis.  152;  Betts  v.  Farmers  Loan  & 
T,  Co.,  21  Wis.  80;  Martin  v,  American  Exp.  Co.,  19  Wis.  336;  Peet  v. 
Chicago  &  N.  W.  R.  Co.,  19  Wis.  1 18. 

As  to  How  Far  Common  Carriers  May  Limit  Their  Common-law  Liability 
by  Contract,  see  Central  R.  &  B.  Co.  v,  Smitha  (Ala.),  4  So.  Rep.  708: 
Alabama  &  G.  S.  R.  Co.  v,  Sherrod,  84  Ala.  178 ;  Alabama  &  G.  S.  R.  Co. 
'z/.Thomas,83  Ala.  343;  Brown?/.  CunardS.  S.  Co.  (Mass.),  16 N.  E.  Rep.  717; 
Tarbell  v.  Royal  Exch.  Shipping  Co.  (N.  Y.),  17  N.  E.  Rep.  721 ;  Kaiser  v, 
Hoey.  I  N.  Y.  Supp.  429;  Glenn  v.  Southern  Exp.  Co.  (Tenn.),  8  S.  W. 
Rep.  1 52 ;  Gulf.  Colorado  &  S.  F.  R.  Co.  v,  Trawick  (Tex.  App.),  4  S. 
W.  Rep.  567;  The  Portuence,  35  Fed.  Rep.  670. 

In  the  case  of  New  York  Cent.  R.  Co.  v,  Lockwood,  84  U.  S.  (17  Wall. 
357 ;  bk.  21,  L.  ed.  626,  after  holding  that  common  carriers  cannot  con- 
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party  to  a  suit  to  foredoie.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  T.). 

54. 
Torts  committed  before  receiver  was  appointed.     5  m. 

RIGHT  OF  WAY.    See  Location. 

SALE  OF  ROAD. 

Branch  road.  Purchase.  Stkitute  authorizing  company  to  locate,  constroct, 
and  operate  a  branch  line  docs  not  confer  power  to  purchase  line  already 
constructed.     Gulf,  etc.,  R.  Co.  v.  Morriss  (Tex.).    94. 

Dissolution.  Liability  for  debts.  Purchase  of  stock  and  destruction  of  bonds 
of  one  railroad  by  stockholders  of  uiother  and  sale  of  such  purchased 
road  to  the  road  in  which  they  were  stockholders,  A^U,  not  to  operate  as  a 
dissolution  of  the  road  whose  stock  and  bonds  they  had  purchased  so  as  to 
relieve  it  from  its  debts  and  obligations.  Gulf,  etc.,  R.  Co.  v.  Morriss 
(Tex.).     94. 

Power  to  sell  railway  property  and  franchises.     loi  u. 

Statutory  authority.  By  railroad  incorporation  law  of  Texas,  there  is  no 
authority  conferred  upon  railroads  to  sell  their  tracks  nor  to  purchase  track 
of  another  company.     Gulf,  etc,  R.  Co.  v,  Morriss  (Tex.).    94. 

SIGN.    See  Crossing. 

SIGNAL. 

Animals  at  crossings.     Duty  to  give  signal  in  absence  of  statute.    449  if. 

Animals.  Crossing.  Where  cattle  are  killed  at  crossing,  evidence  of  omission 
to  give  signal  before  reaching  crossing,  as  required  by  statute,  is  com* 
petent.     Palmer  v.  St.  Paul,  etc.,  R.  Co.  (Minn.).     447. 

Animals.     Duty  to  signal  for  animals  at  crossings.     448  n. 

Crossing.     Character  of  signal  required  to  be  given.     350  n. 

Crossing.  Demurrer  to  evidence.  Where  evidence  upon  question  whether 
bell  was  rung  or  man  standing  on  car  to  give  danger  signal  while  train  was 
being  backed  is  conflicting,  an  instruction  in  nature  nf  demurrer  to  evi- 
dence is  properly  overruled.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Crossing.     Duty  to  give  warning  signal  at  crossing.     349  m. 

Crossing.     Frightening  horses.     383  n. 

Crossing.  Negligence.  It  is  negligence/^  se  to  fail  to  sound  whistle  80  rods 
from  crossing,  but  it  does  not  excuse  traveller  from  exercising  due  care. 
Atchison,  etc.,  R.  Co.  v,  Townsend  (Ean.).     35a. 

Crossing.  Statutory  provision.  Although  there  may  be  no  express  provision 
of  law  requiring  signals  on  approaching  crossings,  it  may  be  question  for 
jury  whether  such  precautions  are  necessary.  Winstanley  v.  Chicago, 
etc.,  R.  Co.  (Wis.).     ^70 

Crossing.     Statutory  signals.     351  ». 

Crossing.  Statutory  signal:  failure  to  give,  when  train  was  running  at  high 
rate  of  speed  and  not  upon  regular  time,  is  to  be  considered  in  deciding 
question  of  negligence  and  contributory  negligence.  Omaha,  etc.,  R.  Co. 
V.  O'DonnelKNeb.).     346. 

Crossing.     Where  signal  is  required.     350  n. 

Crossing.     Whether  signals  are  necessary  is  a  question  of  fact.     351  if. 

Ordinance.  Evidence.  Ordinance  limiting  speed  and  requiring  signals  is 
properly  admitted  in  evidence  where  track-repairer  is  injured  within  limits 
of  city.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Statutory  signal:  failure  to  give.  Except  in  case  of  sudden  emergency,  fact 
that  engineer  was  otherwise  engaged  and  did  not  give  statutory  signal  is 
no  justification  to  company.     Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.). 

430. 


INDEX.  74& 

SLANDER  AND  LIBEL.    See  Libel. 
SPECIAL  FINDINGS.    See  Pleading  and  Practicb.  ' 

SPEED.    See  Animals. 

Crossing.  Absence  of  flagman.  Where  statute  prohibits  running  of  train  at 
greater  speed  than  certain  rate,  unless  flagman  and  gate  is  maintained, 
fact  that  gate  has  been  left  open  and  unattended  gives  right  to  expect  that 
train  will  not  pass  at  greater  speed  than  ordinary  rate,  besides  being  evi- 
dence that  train  is  not  expected.    State  v,  Boston  &  M.  R.  Co.  (Me.).   356. 

Crossing.  Excessive  speed.  Where  speed  at  particular  place  is  limited  to  six 
miles  an  hour,  refusal  to  instruct  that  speed  was  not  proximate  cause  of 
accident,  when,  if  it  had  not  been  for  excessive  speed,  train  would  not  have 
been  near  crossing  when  deceased  attempted  to  cross,  held^  proper.  Win> 
Stanley  v,  Chicago,  etc.,  R.  Co.  (Wis.).    370. 

Crossing.     Prohibited  rate.     City  ordinance.    362  n, 

STATIONS.     See  Fences. 

Approaches  to  depot.    486  n. 

Blowing  off  steam.  Frightening  horses.  Parties  leaving  station,  in  carriage^ 
were  injured  through  horses  being  frightened  by  sound  of  locomotive  blow- 
ing off  steam.  Company  held  not  liable,  there  being  no  evidence  of  obli- 
gation on  their  part  to  screen  railroad  from  road.  Simlcins  v.  London, 
etc.,  R.  Co.  (Eng.).     487- 

Care  required  of  railroad  companies  as  to  their  depot  grounds.    482  m. 

Construction.  Statutory  regulation.  When  railroad  can  be  compelled  to  con- 
struct and  maintain  depot  under  Illinois  statute  providing  that  railroads 
shall  maintain  depots  where  it  is  in  the  habit  of  receiving  passengers  and 
freight  at  all  towns  having  a  population  of  500  or  more.  People  v.  Chi- 
cago, etc.,  R.  Co.  (111.).    462. 

Dangerous  place.  Contributory  negligence.  Plaintiff,  after  leaving  ticket  of- 
fice, was  cautioned  to  "look  out  for  the  steps."  By  crossing  platform 
obliquely  he  missed  the  steps  and  sustained  injury.  Held,  that  question  of 
contributory  negligence  was  for  jury.  Alabama  G.  S.  R.  Co.  v,  Arnold 
(Ala.).    466. 

Defective  depot  grounds.     Stepping  into  hole.    482  n. 

Hole  in  depot  grounds.  Held,  not  error  to  admit  evidence  of  civil  engineer 
that  hole  was  in  dangerous  place  and  needed  protection.  Cross  v.  Lake 
Shore,  etc..  R.  Co.  (Mich.)    476. 

Hole  in  depot  grounds  near  recognized  way  so  near  that  person  travelling  at 
night  fell  into  the  hole.  Company  held  liable  for  injury  where  plaintiff  ex- 
cised proper  care.     Cross  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.).     476. 

Light:  duty  as  to.  Railroad  company  must  see  that  station  is  safe  and  should 
cause  it  to  be  lighted  at  proper  time  before  arrival  and  after  departure  of 
trains.     Alabama  G.  S.  R.  Co.  v.  Arnold  (Ala.).     466. 

Light.     Duty  of  railroad  company  to  light  station.     476  n. 

Light.  Exemplary  damages;  neglect  to  sufficiently  light  depot  is  not  such 
negligence  on  part  of  company  as  to  entitle  party  injured  to.  Alabama 
G.  S.  R.  Co.  V,  Arnold  (Ala.).    466. 

Obligation  to  construct.  In  absence  of  charter  or  statutory  provisions,  railroad 
cannot  be  compelled  to  construct  depot  at  points  where  it  is  in  the  habit  of 
receiving  and  discharging  passengers  and  freight.  People  v.  Chicago,  etc., 
R.  Co.  (111.).    462. 

Passage  to  and  from  railroad  trains.     Duty  of  company.    482  n. 

Railroad  depot.     Power  to  compel  erection.    464  ». 

•*  Regular  station."  Place  where  there  has  never  been  any  agent  but  where 
trains  sometimes  stop,  held,  not  "  regular  station  "  within  meaning  of 
North  Carolina  Code  imposing  penalty  for  receiving  freight  at  any  regular 
depot,  station,  wharf,  etc.     Kellogg  v,  Suffolk,  etc.,  R.  Co.  (N.  Car.).     529. 


680  AY  RES  et  aZ.  v.  Chicago  and  northwestern  r.  co. 

Northwestern  R.  Co.,  being  a  common  carrier  engaged  in  the 
transportation  of  live-stock  and  accustomed  to  furnish  cars  for 
all  live-stock  offered,  was  notified  by  the  plaintiffs,  Volney  Ayres 
and  George  Hagenah,  on  or  about  October  13,  1882,  to  have 
four  such  cars  for  the  transportation  of  cattle,  hogs,  and  sheep, 
at  its  station  at  La  Valle,  and  three  at  its  station  at  Reedsburg, 
ready  for  loading,  on  Tuesday  morning,  October  17,  1882,  for 
transportation  to  Chicago  ;  that  the  defendant  neglected  and 
refused  to  provide  such  cars  at  either  of  said  stations  for  four 
days,  nothwithstanding  it  was  able  and  might  reasonably  have 
done  so ;  and  also  neglected  and  refused  to  carry  said  stock  to 
Chicago  with  reasonable  diligence,  so  that  they  arrived  there 
four  days  later  than  they  otherwise  would  have  done  ;  whereby 
the  plaintiffs  suffered  loss  and  damage,  by  decrease  in  price  and 
otherwise,  $1700.  The  answer,  in  effect,  admitted  the  defend- 
ant's incorporation  with  the  privileges  alleged  ;  "  that  it  was  at 
times  engaged  in  the  transportation  over  its  roads,  of  live-stock, 
when,  and  if  it  was,  able  to  do  so,  and  was  accustomed  to  furnish 
suitable  cars  therefor  upon  reasonable  notice  when  within  its 
power  to  do  so ;  and  to  receive,  transport,  and  deliver  such  live- 
stock with  reasonable  despatch,  but  only  upon  special  contracts 
at  the  time  entered  into  between  the  shipper  and  this  defendant, 
and  upon  such  terms  and  conditions  as  snould  be  agreed  upon 
in  writing ;  that  one  of  the  lines  of  this  defendant  railway  is 
located  as  in  said  amended  complaint  stated.'*  The  answer  also, 
in  effect,  alleged  that  "  within  a  reasonable  time,  and  as  soon  as 
it  reasonably  could,  and  as  soon  as  it  was  within  its  power  to  do 
so"  after  the  application  of  the  plaintiffs  for  such  cars,  the 
defendant  "  forwarded  four  suitable  and  empty  cars  to  La 
Valle  "  and  "  three  suitable  and  empty  cars  to  Reedsburg/*  which 
cars  were  severally  fonvarded  with  reasonable  despatch,  and 
arrived  in  due  course,  and  as  soon  as  they  could  with  reasonable 
despatch  be  forwarded  over  its  line ;  that  at  the  times  of  such 
respective  shipments  the  plaintiffs  entered  into  an  agreement  in 
writing  with  the  defendant  for  the  transportation  of  said  stock 
at  special  rates,  and  in  consideration  thereof  it  was  agreed  that 
the  defendant  should  not  be  liable  for  loss  from  the  delay  of 
trains  not  caused  by  the  defendant's  negligence.  At  the  close 
of  the  trial  the  jury  returned  a  special  verdict  to  the  effect ;  (i) 
That,  at  the  times  named,  the  plaintiffs  were  copartners  at  Reeds- 
burg, engaged  in  buying,  and  shipping  live-stock  to  the  Chicago 
market  for  sale ;  (2)  that,  at  the  times  stated,  the  defendant  was 
a  common  carrier,  and  as  such,  engaged  in  the  transportation  of 
live-stock  and  accustomed  to  furnish  cars  for  and  transport  all 
live-stock  offered  for  that  purpose ;  (3)  that  one  of  its  lines  run 
from  La  Valle  and  Reedsburg  to  Chicago ;  (4)  that,  October  13, 
1882,  the  plaintiffs,  being  fully  apprised  of  the  state   of   the 
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Dakota. 
Code  of  Civil  Proc,  sec.  679.     Killing  stock.     305. 
Code  of  Civil  Proc. ,  sec.  680.     Killing  stock.     Appraisement.     206. 

Delaware, 

Act  of  Feb.  33.  1877.  Act  of  incorporated  purchasers  of  yTilmington  &  Read- 
ing R.  Co.     91. 

England, 

Railway  and  Canal  Traffic  Act  1854,  sec.  2.  Carriers.  Undue  prejudice  and 
advantage:  subjecting  shipper  to.     538,  539.   . 

Railway  and  Canal  Traffic  Act  1854,  sec.  6.     Proceedings  under  the  act.     540. 

Regulation  of  Railways  Act  1873,  sec.  6.  Jurisdiction  of  railway  commis- 
sioners.    537. 

6  Anne,  cb.  31.  sees.  6,  7.     Fire:  liability  for.     215. 

14  George  III.,  ch.  78,  sec.  86.     Fire:  liability  for.     215,  218,  227,  228,  230. 

Georgia, 

Act  of  Oct.  14,  1879.     Appointment  of  railroad  commissioners.     Regulation  of 

rates.     514. 
Code,  sec.  2084.     Connecting  lines.     Extra-terminal  liability.     604,  605. 
Laws  of  1833,  256.     Incorporation  of  Georgia  R.  Co.     512. 
Laws  of  1879,  125.     Regulation  of  passenger  and  freight  tariffs.     513. 

Illinois. 
Laws  1877,  p.  165,  sec.  i.     Duty  of  railroads  to  construct  depots.     453. 

Indiana.  , 

Act  of  April  8,  1885.     Failure  to  fence.     Killing  stock.     179,  181,  182,  183, 

184,  185,  186,  188. 
Act  of  April  13,  1885.     Fencing  railroads.     179,  183,  185,  186,  188. 
I  Gavin  &  H.  Stat.  522.     Killing  stock.     Liability  of  railroads.     177. 
Rev.  Stat.  1881,  sec.  2178.     Signals  at  stations.     172. 

Rev.  Stat.  1881,  sec.  4025  et  sea.     Killing  stock.     Liability  of  railroads.     177. 
I  Rev.  Stat.  1852,  p.  426.     Killing  stock.     Liability  of  railroad.     177. 
I  Rev.  Stat.  1876,  p.  571.     Killing  stock.     Liability  of  railroads.     177. 

Iowa, 
Code,  sec.  1289.     Failure  to  fence.     Killing  stock.     115,  131,  134,  141. 

Kansas, 

Comp.  Laws  1885,  sec.  30,  ch.  84.     Killing  stock.     144. 
Comp.  Laws  1885,  sec.  5205.     Killing  stock.     145. 
-  Comp.  Laws  1885,  sec.  5206.     Killing  stock.     Demand.     147. 

Kentucky, 

Act  of  March  2,  i860.     Regulation  of  agencies  of  foreign  express  companies. 

499- 
Act  of  Feb.  12.  1866.     Fees  paid  by  foreign  insurance  and  express  companies. 

503  • 
Act  of  March  2,  1870.    Taxation  of  railroads.     502. 
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M£usa€kusetts. 

Pab.  Stat.  ch.  112.  sec.  198.     Driving  hone  oa  railroad  witlMOt  conaent  of 
comically.    318. 

Pub.  Stat.  ch.  lis,  sec.  215.    Occupancy  of  land  by  railroad  not  creating  right 
of  possession  against  rebutter.    318. 

MichiguH. 
Pub.  Acts  1885,  p.  387.     Failure  to  fence.     Penalty.     165. 

Minnesota, 
Sp.  Laws   1853,  ch.  66,  sec.  8.     Incorporation  of  Minnesota  Western  R.  Co> 

255. 
Sp.  Laws  1 861,  ch.  x6.    Signals  at  railroad  crossings.    448. 

Nebraska, 
Comfi.  Stat.  1885,  p.  083,  sec.  104.    Signals  at  railroad  crossings.    34ft. 

Niw  Hampshire, 
Gen.  Laws,  ch.  162,  sec.  8,  9.    Liability  of  railroads  for  setting  out  fires.     237. 

New  Jersey, 

Act  of  March  17,  1870.     InsolTent  railroad  corporations.     Powers  of  coofC  of 

chancery.     27. 
Nix.  Dig.  404.     Insolvent  corporations.     Powers  of  court  of  chancery.    27. 

New  York. 

Act  of  1850,  ch.  140,  sec.  5.     Incorporation  of  railroads,     iii. 

Code  of  Proc.  sees.  428,  429,  430,  432,  444.     Proceedings  against  corporations 

in  eouity.     84,  85. 
Code  of  rroc.  sees.  1785,  17S6.  17SS.     Dissolution  of  corporations.    Actions  by 

attorney-general.     Receivei.     85. 
Code,  sec.  430.     Dissolution  of  corporations.  Action  by  attorney-general.    78. 
Laws  of  1839,  <^^*  3'^'    Authorizing  railroad  companies  to  contract  with  each 

other.     106. 
Laws  of  1854,  ch.  282,  sec.  8.     Farm  crossings.    307. 
Laws  of  1870,  ch.  151.     Injunctions  in  receiverships.     86. 
Laws  of  1880,  ch.  72.    Authorizing  Ogdensburg  &  L.  C.  R.  Co.  to  issue  bonds. 

103. 
Rev.  Stat.  art.  2,  tit.  4,  ch.  8,  pt.  2,  sec.  38.     Dissolution  of  corporations. 

Powers  of  court  of  equity.     74. 
Rev.  Stat.  sec.  68.     Receiver.     Powers  and  duties.     78,  79.  80. 
Rev.  Stat.  vol.  2,  p.  41.     Trustees.     Powers  and  duties.     80. 
Rev.  Stat.  vol.  2,  p.  463,  sec.  38.     Dissolution  of  corporations.      People's 

action.     73. 
Rev.  Stat.  vol.  2,  p.  579.     Dissolution  of  corporations.     Scire  facias,    89< 

North  Carolina. 

Code,  sec.  1963.     Compelling  carriers  to  furnish  transportation.     536. 
Code,  sec.  1964.    Duty  of  carriers  to  receive  freight.     SSO. 

Ohio. 

Act  of  March  7,  1843.     Mechanics'  lien  sutute.    277. 

Rev.  Stat.  sec.  3333.     Crossing  of  two  roads.     Maintenance  of  watchmen  and 
keeping  crossing  in  repair  at  joint  expense.     276. 
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Oregon, 

Act  of  Feb.  i8,  1877.     Establishment  of  board  of  railroad  commissioners.  543. 
Act  of  Feb.  18,  1877,  sees.  9,  ii»  12, 14,  15. 17.  so,  23.    Jurisdiction  of  railroad 
commissioners.     544  et  seq. 

South  Carolina. 

Gen.  Stat.  sec.  1483.     Signals  at  crossings.     435. 

Gen.  Stat.  sec.  1529.  Liability  of  railroad  where  person  is  injured  at  crossing 
by  negligence  of  company.     439. 

Texas. 

Act  of  March  15,  1875.     Incorporation  of  towns  and  cities.     295. 
Act  of  March  23,  1887.     Requiring  railroads  to  construct  crossings.     286. 
Rev.  Stat.  arts.  4101,  4105.     Articles  of  incorporation.    Location  of  road.    99. 
Rev.  Stat.  art.  4219.     Authorizing  loans  to  railroad  companies;     98. 
Rev.  Stat.  arts.  4361-4364.     Authorizing  commissioners*  courts  to  establish 
roads.     295. 

United  States,     . 

Act  of  1879.  sec.  5.     Carriage  of  U.  S.  mail.     510. 

Act  of  March  3,  1887.     Jurisdiction  of  Federal  courts.^   698. 

Interstate  Commerce  Act  (Feb.  4,  1887).     698. 

Interstate  Commerce  Act  (Feb.  4,  1888).     Interchange  of  traffic  between  differ* 

ent  lines.     653. 
Rev.  Stat.  sec.  3962.     Carriage  of  United  States  mail.     509. 

Wisconsin. 

Rev.  Stat.  sec.  1810,  as  amended  by  ch.  192,  laws  of  1881.  Failure  to  fence 
— depot  grounds.     175. 

STOCKHOLDERS.     See  Sale  op  Road. 

STREETS  AND  HIGHWAYS.     See  Crossings;    Fences. 

Dedication.  Where  land-owner  allowed  public  use  of  a  road,  and  required  com- 
pany to  make  crossing  which  had  been  kept  up  and  used  for.  six  years, 
heldihdX  there  was  evidence  from  which  jury  might  infer  dedication.  Mis- 
souri Pac.  R.  Co.  V.  Lee  (Tex ).     364. 

Public  road.  Establishment.  Fact  that  statute  authorizes  laying  out  and  es- 
tablishment of  roads  by  county  authorities,  does  not  negative  existence  ot 
roads  otherwise  established  and  relieve  company  from  duty  of  running 
trains  across  public  road  by  dedication  so  as  to  avoid  injury.  Missouri 
Pac.  R.  Co.  V.  Lee  (Tex.).     364. 

Receiver.  Criminal  prosecution.  Corporation  in  hands  of  receiver  cannot  be 
prosecuted  criminally  for  obstruction  of  highway  by  receiver's  servants  or 
agents.     State  v.  Wabash  R.  Co.  (Ind.).     i. 

STREET  RAILWAYS. 

Carriers:  street  railways  are.     497  i». 

STRIKES. 

See  Carriers. 

35  A.  &  E,  R.  R   Gas. -48 
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TAXATION. 

Franchise.  Taxation  on  franchise  of  corporation.  Distinction  between  fran- 
chise and  property-tax.     15  ».  • 

Receiver.  Bondholders  Priority.  Amount  due  for  state  tax  from  corpora- 
tion in  hands  of  receiver  takes  priority  of  claim  upon  funds  in  receiver's 
hands  over  claims  of  bondholders.  Central  Trust  Co.  v.  New  York  City 
&  N.  R.  Co.  (N.  Y.).     9. 

Receiver:  payment  of  taxes  by.     15  n. 

Receiver.  Remedy  provided  by  New  York  corporation  tax  act  for  collection  of 
taxes  from  corporations  does  not  preclude  court  from  ordering  receiver  of 
insolvent  corporation  to  p.iy  the  ux  upon  the  franchise.  Central  Trust 
Co.  V.  New  York  City  &  N.  R.  Co.  (N.  Y.).     9. 

Receiver.  Tax  upon  franchise.  If  a  receiver  operates  the  road  in  the  same 
manner  as  if  the  corporation  were  solvent,  moneys  derived  from  use  of 
franchise  are  subject  to  the  payment  of  the  tax  upon  the  franchise  imposed 
by  the  New  York  corporation  tax  act.  Central  Trust  Co.  v.  New  York 
City  &  N.  R.  Co.  (N.  Y.).     9. 

TELEPHONE  COMPANY. 
Carriers:  telephone  companies  are.    497  n, 

TRANSPORTATION  COMPANY. 

Carriers:  transportation  companies  are.     498  n. 

TRESPASSER.    SeeCROSsiNc. 

Duty  of  company.  Instruction.  In  action  for  injuries  to  person  who  trespassed 
upon  track,  instruction  that  company  will  be  reponsible  if  its  employees 
could  have  avoided  accident  by  exercise  of  reasonable  care,  held  erroneous 
as  not  being  properly  qualified.     Dahlstrom  v,  St.  Louis,  etc.,  R.  Co.  (Mc). 

387. 
Passing  between  cars.     Person  finding  crossing  obstructed  by  standing  train, 

who  proceeded  along  track  to  place  where  opening  had  been  made  in  train 

and  attempted  to  cross  there,  held  a  trespasser.     Dahlstrom  v.  St.  Louis, 

etc.  R,  Co.  (Mo.).     387. 

TRUSTEES. 

Device  to  avoid^iability.     Surrender  of  road  to  trustees.     loi  n, 

UNITED  STATES  COURTS, 

Citizenship.  For  purpose  of  determining  jurisdiction  of  federal  courts,  corpor- 
ation is  citizen  of  state  which  created  it  and  where  its  chief  office  is. 
Connor  v.  Vicksburg  &  M.  R.  Co.  (C.  C).    696. 

Citizenship  of  corporations  for  purposes  of  determining  jurisdiction  of  federal 
courts.     701  n. 

Directing  verdict.  It  is  proper  for  U.  S.  circuit  court  to  direct  verdict  for  plain- 
tifif  where  no  matter  affecting  his  claim  is  left  in  doubt,  aud  all  evidence 
clearly  shows  he  is  entitled  to  recover.  Northern  Pennsylvania  R.  Co.  9. 
Commercial  Bank  (U.  S.).     556. 

Interstate  Commerce  Act.  Federal  courts  can  have  no  jurisdiction  over  civil 
actions  for  violation  of,  without  regard  to  diverse  citizenship,  action  must 
be  brought  in  district  of  which  defendant  is  an  inhabitant.  Connor  v. 
Vicksburg  &  M.  R.  Co.  (C.  C).     696. 

Jurisdiction  uf  federal  court  over  railroad  corporation  does  not  depend  on 
diverse  citizenship  of  party.  Connor  v,  Vicksburg  &  M.  R.  Co.  (C.  C). 
696. 

Railroad  in  another  state.  Mere  fact  that  a  road  has  an  office  in  district,  will 
not  give  federal  court  jurisdiction,  where  all  of  road  and  principal  place  of 
business  are  outside  of  district.  Connor  i\  Vicksburg  &  M.  R.  Co.  (C.  C.)l 
696. 
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WAREHOUSEMAN. 

Failure  to  deliver  goods,  Fire.  Where  goods  are  allowed  tod  remain  at 
depot  until  company  becomes  liable  only  as  warehouseman,  and  after- 
wards owner  demands  goods,  and  he  is  informed  that  they  have  not  ar- 
rived, and  afterwards  depot  is  burned,  failure  to  deliver  goods  on  demand 
of  owner  is  such  negligence  as  renders  company  liable  for  their  value. 
Union  Pac.  R.  Co.  v,  Moyer  (Kan.).     615. 

Lease.  Loss  of  freight  burned  at  depot:  liability  for  cannot  be  avoided  by 
company  under  plea  thai  its  road  was  leased  toother  company  who  owned 
depot.     International,  etc.,  R.  Co.  v.  Moody  (Tex.).     607. 

Limiting  liability.  Evidence.  Receipt  in  contract  limiting  liability  of  carrier 
in  transportation  of  goods  and  liability  as  carrier  on  safe  arrival  at  destina- 
tion,  held  inadmissible  and  immaterial,  where  goods  are  permitted  to  re- 
main at  destination  until  carrier  becomes  liable  only  as  warehouseman, 
and  afterwa^rds  are  destroyed.     Union  Pac.  R.  Co.  v,  Moyer  (Kan.)    615. 

Loss.     Proximate  cause.    610 ». 

Storage.     Negligence  in  shipping.    Liability.    610 ». 
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a  competitive  terminal  pointy  and  therefore  exempt  from  the 
provisions  of  section  1443,  Gen.  Stat.,  by  the  terms  of  the  proviso 
to  s?>id  section  ;  and,  second,  that  the  State  railroad  commission 
had  no  jurisdiction  of  the  matter,  inasmuch  as  it  involved 
interstate  commerce.  These  defences  were  overruled  by  the 
railroad  commission,  and  the  defendant  was  required  to  correct 
its  rates  and  to  refund  the  excessive  charges.  From  this  judg- 
ment, the  defendant  appealed  to  the  circuit  judge  of  the  Fourth 
circuit,  who,  after  full  testimony  upon  the  question  whether 
Bennettsville  was  a  competitive  terminal  point,  sustained  defend- 
ant's appeal  upon  both  the  grounds  taken ;  holding  that  Ben- 
nettsville, being  a  competitive  terminal  point,  was  exempt  from 
the  operation  of  section  1443,  Gen.  Stat.,  and  also  that  the  matter 
involved  was  interstate  commerce,  and  therefore  beyond  the 
jurisdiction  of  the  State  railroad  commission.  He  consequently 
decreed  and-adjudged  that  the  judgment  of  the  commission  be 
reversed.  From  this  decree  and  judgment,  the  plaintiff  has  ap- 
pealed to  this  court,  assigning  error  to  the  circuit  judge  in  over- 
ruling the  two  grounds  upon  which  the  judgment  of  the  com- 
mission was  based. 

We  will  take  up  these  grounds  in  the  inverse  order  in  which 
they  were  discussed  by  the  circuit  judge.  And,  first,  did  the 
railroad  commission  have  jurisdiction?  or  did  the  matter  involve 
rn^sm  -M  and  belong  to  interstate  commerce,  thereby  depriv- 
tatod  latere  mg  the  State  commission  of  jurisdiction  ?  The  word 
■tateflom-  "  commerce "  is  a  term  of  broad  signification.  It 
"•'•*  embraces  considerably  more  than  the  mere  bargain 

and  sale  of  goods  and  merchandise  and  other  property  between 
individuals.  Yes,  it  includes  all  the  instruments  by  which  it 
may  be  conducted.  It  embraces  transportation  by  railroads, 
steam-boats,  ferries,  etc.,  and  all  common  carriers.  It  may  be 
carried  on  between  individuals  in  the  same  state,  or  over  rail- 
roads lying  in  the  same  state.  It  is  then  internal  commerce, 
and  is  under  the  control  of  state  legislation.  Or  it  may  be  con- 
ducted and  engaged  in  between  individuals  living  in  different 
states,  or  transported  over  railroads  lying  in  and  running  through 
different  states.  It  is  then  interstate  commerce,  and  its  regula- 
tion belongs  to  congress.  Now,  here  was  a  purchase  by  the 
plaintiff,  a  citizen  of  South  Carolina,  of  a  ton  of  commercial 
fertilizer,  from  a  citizen  in  Charleston,  both  of  the  same  state. 
Thus  far,  this  transaction  belonged  to  internal  or  domestic  com- 
merce, and  would  be  subject  to  state  control,  if  any.  But  the 
plaintiff  lived  at  Tatum,  in  Marlboro  county,  some  distance 
from  Charleston,  and  to  reach  him  his  fertilizer  had  to  be  trans- 
ported by  railroads  to  him ;  and,  as  it  turns  out,  by  railroads, 
some  entirely  in  South  Carolina,  some  in  North  Carolina,  and 
others  partly  in  both.     Now,  while  it  is  admitted  that  our  state 
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thereon  would  be  subject  to  the  supervision  of  the  commission 
if  the  charges  complained  of  had  been  made  there,  and  partly 
on  roads  over  which  the  commission  has  no  jurisdiction.  The 
charges  complained  of  arising  on  settlement  with  one  of  these 
last  roads,  the  judgment  of  the  circuit  judge  is  sustained  upon 
the  ground  that  the  railroad  commission  was  without  jurisdic- 
tion. Having  reached  the  conclusion  above,  it  is  needless  to 
discuss  or  adjudicate  the  other  question  as  to  whether  Bennetts- 
ville  is  a  competitive  terminal  point  in  the  sense  of  the  proviso 
to  section  1443,  and  therefore  exempt  from  said  section.  In 
fact,  if  the  commission  had  no  jurisdiction,  the  case  was  not 
properly  before  that  commission,  and  the  question  suggested 
could  neither  have  arisen  before  it,  nor  have  been  legally  con- 
sidered by  it.  We  do  not  regard  said  question  as  before  us. 
We  therefore  pronounce  no  judgment  thereon.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  circuit  judge  be  arf- 
firmed  upon  the  ground  hereinabove  given. 
McIVER  and  McGowan,  JJ.,  concur. 

What  Constitutes  Interstate  Commerce. — ^See  Ex  parte  Koehler,  30  Am. 
&  Eng.  R.  R.  Gas.  71 ;  Wabash,  etc.,  R.  Co.  v.  People.  26  Am.  &  Eng.  R. 
R.  C^  i;  Ex  parte  Koehler  21  lb.  52 ;  Ex  parte  Koehler,  29  lb.  44. 


Connor  et  al. 

V. 
ViCKSBURG  AND  MERIDIAN  R.  CO. 

(I/.  S.  Circuit  Court,  E,  D.  Missouri,  Oct.  5.  1888.) 

Courts — Jurisdiction  of  Federal  Courts — Citizenship. — The  Federal  courts 
have  jurisdiction  over  civil  actions  for  the  violation  of  the  Interstate 
Commerce  Act,  without  rc^rd  to  the  diverse  citizenship  of  the  parties; 
and,  therefore,  such  an  action  can  be  brought  only  in  the  district  of  which 
the  defendant  is  an  **  inhabitant "  within  the  meaning  of  the  act  of  March 

3.  1887. 
Same — Corporations — Citizenship. — For  the  purpose  of  determining  the 

jurisdiction  of  the  Federal  courts,  a  corporation  is  to  be  considei^  a 

citizen  of  the  state  which  created  it  and  where  its  chief  office  and  place  of 

business  is  located. 

Same — Railroad  in  Another  State. — ^The  question  of  the  jurisdiction  of 

a  Federal  court  over  a  railroad  corporation  does  not  depend  on  the  diverse 

citizenship  of  the  party,  and  the  mere  fact  that  defendant  has  an  office 

and  an  agent  within  the  district,  for  the  purpose  of  making  freight  con- 
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tracts,  will  not  give  the  court  jurisdiction,  where  all  of  defendant's  road, 
and  its  principal  office  and  place  of  business,  are  within  the  state  which 
created  it,  altogether  outside  of  the  district. 

On  motion  to  dismiss  an  action  for  the  violation  of  the  Inter- 
state Commerce  Act  for  the  want  of  jurisdiction. 

The  petition  states  that  the  plaintiffs  are  citizens  of  Missouri, 
engaged  in' the  shipment  of  grain  to  Mississippi,  Alabama,  and 
other  southern  States  ;  that  defendant  is  a  railroad  corporation 
created  under  the  laws  of  Mississippi  and  having  its  principal 
ofHce  in  that  State ;  that  defendant  also  has  an  oflfice  and  agent 
in  St  Louis,  Missouri,  for  the  transaction  of  its  business  as  a 
common  carrier ;  that  defendant  is  a  common  carrier  engaged  in 
the  transportation  of  property,  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous  carriage  or  shipment 
from  one  State  of  the  United  States  to  other  States  of  the 
United  States,  etc.,  within  the  meaning  and  purview  of  the  Act 
of  Congress  of  April  5,  1887,  known  as  the  Interstate  Commerce 
Act,  and  that  defendant  is  subject  to  the  provisions  of  that  act ; 
and  that  being  such  common  carrier,  so  engaged  in  the  trans- 
portation of  property,  defendant,  by  an  unlawful  system  of  re- 
bates, drawbacks,  false  bills  of  lading,  and  other  false  and  fraud- 
ulent devices  and  discriminations  against  plaintiffs,  instituted 
and  put  in  force  and  practised  by  defendant,  in  violation  of  said 
act  of  congress,  has  damaged  plaintiffs  $50,000 ;  wherefore  they 
sue. 

Process  in  the  suit  was  returned  as  served  upon  the  agent  of 
the  defendant  at  St.  Louis. 

The  grounds  of  the  motion  to  dismiss  are  stated  in  the  opinion. 

Pollard  &r  Werner  for  defendant  for  the  motion. 

Minor  Meriwether  and  Henry  IV.  Bond  for  plaintiffs,  contra. 

Thayer,  D.J. — In  this  case  plaintiffs  are  citizens  of  Missouri, 
and  the  defendant  is  a  corporation  created  by  the  laws  of  the 
State  of  Mississippi,  and  has  its  chief  office  and  place  iUt«L 

of  business  in  that  State.     The   petition  avers  that 
defendant  also  has  an  office  in  the  city  of  St.  Louis,  and  has  an 
agent  in  this  city  for  the  transaction  of  its  business.     Process 
has  been  served  on  the  alleged  agent,  in  accordance  with  the 
laws  of  Missouri  regulating  service  upon  foreign  corporations. 

Defendant  appears  specially  and  moves  to  set  aside  the  mar- 
shal's return  of  service,  and  to  dismiss  the  suit  on  two  grounds  : 
(i)  because  the  petition  shows  that  the  cause  of  action  is  of  such 
character  that  defendant  can  only  be  sued  thereon  in  a  Federal 
court,  in  the  district  where  it  was  incorporated  and  has  its  chief 
office, — that  is,  in  Mississippi ;  (2)  because  (as  it  is  claimed)  the 
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person  on  whom  process  was  served  was  not  its  agent  at  the 
time  of  service. 

An  objection  is  raised  to  any  consideration  of  the  first  point 
of  the  motion,  for  the  reason  that  it  is  not  raised  by  demurrer. 
With  reference  to  that  objection  it  is  only  necessary  to  say  that 
where  it  is  claimed  that  a  petition  shows  on  its  face  that  the 
court  is  without  jurisdiction  of  the  cause,  I  can  conceive  of  no 
substantial  reason  why  the  defendant  should  not  be  permitted 
to  move  a  dismissal  of  the  same  on  that  ground.  In  such  case 
it  is,  in  my  opinion,  wholly  immaterial  whether  the  jurisdictional 
question  is  raised  by  demurrer  or  by  motion  to  dismiss. 

I  accordingly  proceed  to  consider  whether  the  first  point  of 
the  motion  is  well  taken. 

Section  i  of  the  act  of  March  3,  1887,  regulating  the  juris- 
diction of  Federal  courts,  provides  that  *'  no  civil  suit  shall  be 
jmriadietiom  brought  before  either  of  said,  courts  (district  or  circuit) 
ofFedeni  against  any  person  ...  in  any  other  district  than 
M>rto-€iu«  that  whereof  he  is  an  inhabitant;  but,  where  juris- 
■*""'*  diction  is  founded  only  on  the  fact  that  the  action 

is  between  citizens  of  different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant." 

In  the  present  case  it  is  obvious  that  the  jurisdiction  of  this 
court  (if  it  has  jurisdiction)  does  not  depend  "  only  on  the  fact" 
that  plaintiff  and  defendant  are  citizens  of  different  States. 

The  action  is  brought  to  recover  damages  sustained  by  reason 
of  violations  of  an  Act  of  Congress  approved  February  4,  1887 
(21  U.  S.  Stat,  at  L.  p.  379),  commonly  called  the  "Interstate 
Commerce  Law." 

The  petition  is  drawn  with  especial  reference  to  the  provisions 
of  that  law,  and  states  a  cause  of  action  over  which  the  Federal 
courts  are  expressly  given  jurisdiction  by  §  9  of  the  act,  without 
reference  to  the  citizenship  of  the  parties. 

It  has  been  suggested  that  the  petition  states  a  cause  of  action 
at  common  law  as  well  as  under  the  statute ;  but  it  is  unnecessary 
to  determine  that  question  on  this  motion,  for  even  if  the  acts 
complained  of  do  give  a  right  of  action  at  common  law,  it  is  also 
true  that  they  amount  to  a  violation  of  the  Interstate  Commerce 
Act;  and  the  Federal  courts  have  been  given  jurisdiction  of 
suits  brought  to  recover  damages  growing  out  of  violations  of 
that  act,  without  reference  to  the  citizenship  of  the  parties  liti- 
gant.    See  §  9,  supra. 

In  any  view  of  the  case  made  by  the  petition,  it  is  clear  that 
the  jurisdiction  of  this  court  is  not  dependent  "  only  on  the 
fact  '*  of  diverse  citizenship ;  therefore  if  jurisdiction  of  the 
cause  is  retained,  it  must  be  on  the  ground  that  the  defendant 
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is  an  inhabitant  of  this  district,  within  the  meaning  of  the  act 
of  March  3,  1887, 

For  the  purpose  of  determining  whether  defendant  is  an  in- 
habitant of    the  district,   I   shall  assume   that  the  Defta^MtM 
averments  of  the  petition  are  true ;   that  is,  that  it  inhAbiunt  or 
keeps  an  office  and  an  agent  in  this  district  for  the  M*M*Mippi 
purpose   of   making   freight   contracts,  but  that  its         *** 
chief  office  as  well  as  its  railroad  is  located  in  the  State  of 
Mississippi. 

Does  the  fact,  then,  that  it  has  an  office  and  an  agent  here 
constitute  it  an  inhabitant  of  the  district  ? 

This  precise  question,  for  reasons  that  appear  to  me  to  be 
sound,  has  been  decided  in  the  negative  by  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York  and 
northern  district  of  Illinois.  Halstead  v.  Manning,  34  Fed. 
Rep.  565  ;  GormuUy  v.  Pope  Mfg.  Co.,  Id.  818.  See  also  Rein- 
stadler v.  Reeves,  33  Fed.  Rep.  308. 

It  has  long  been  the  settled  rule  that  a  corporation  created  by 
a  certain  State,  by  virtue  of  that  fact,  is  to  be  deemed  a  citizen 
of  that  State  for  the  purpose  of  determining  questions  of  Federal 
jurisdiction  dependent  on  citizenship. 

For  the  same  reason  that  entitles  it  to  be  regarded  as  a  citizen 
of  the  State  that  creates  it,  it  may  also  be  said  to  be  an  inhabi- 
tant of  such  State, — especially  if  (as  in  this  case)  its  chief  office 
and  place  of  business  is  there  located. 

In  one  case  at  least  a  corporation  has  been  termed  an  in- 
habitant as  well  as  a  citizen  of  the  State  under  whose  laws  it 
was  incorporated.  Thus  in  the  case  of  Louisville,  C.  &  C.  R.  Co. 
V.  Letson,  43  U.  S.  2  How.  556  (11  L.  ed.  377),  the  court  says: 
**  A  corporation  created  by  a  State  .  .  .  seems  to  us  to  be  a  per- 
son, though  an  artificial  one,  inhabiting  and  belonging  to  that 
State,  and  therefore  entitled,  for  the  purpose  of  suing  and  being 
sued,  to  be  deemed  a  citizen  of  that  State.** 

If  an  artificial  person,  like  a  corporation,  may  be  an  inhabitant 
of  a  State  or  district,  it  can,  with  most  propriety,  be  said  to  be 
an  inhabitant  of  the  State  that  created  it,  or  of  the  State  where 
it  keeps  its  records  and  principal  office,  and  where  its  chief  of- 
ficers reside  or  may  most  usually  be  found. 

These,  in  my  judgment,  are  the  tests  which  should  determine 
the  domicile  of  a  corporation ;  and,  tried  by  such  tests,  the  de- 
fendant is  clearly  an  inhabitant  of  the  district  of  Mississippi. 

No  other  rule,  indeed,  seems  to  be  applicable  to  the  deter- 
mination of  the  question  of  domicile,  unless  it  be  held  that  a 
corporation  is  an  inhabitant  of  any  and  every  State  where  it  has 
an  office  and  transacts  business. 

But  if  the  latter  position  be  assumed,  no  reason  is  perceived 
why  it  might  not,  with  as  good  reason,  be  held  that  a  corpora- 
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tion  is  likewise  a  citizen  of  each  State  where  it  maintains  an  of- 
fice and  transacts  business.  That,  however,  is  a  doctrine  at 
variance  with  all  of  the  decisions  respecting  the  citizenship  of 
corporations. 

On  the  assumption  that  the  defendant  has  an  ofHce  and  agent 
in  this  State,  it  goes  without  saying,  that  it  might  have  been 
sued  in  this  district  under  the  act  of  March  3,  1875,  to  deter- 
mine  the  jurisdiction  of  United  States  courts,  as  that  act  per- 
mitted suits  to  be  brought  against  a  defendant,  not  only  in  the 
-district  of  his  residence,  but  wherever  he  might  "  be  found  at  the 
time  of  serving  .  .  .  process."  These  latter  words,  permitting 
service  where  defendant  may  be  found,  have  been  dropped  in 
the  amendatory  act  of  March  3,  1887,  for  the  manifest  purpose 
of  requiring  all  suits  to  be  brought  in  the  district  of  defendant's 
residence,  excepting  those  suits  only  in  which  jurisdiction  is  de- 
pendent solely  on  the  fact  of  diverse  citizenship. 

The  authorities  cited  by  plaintiff's  counsel  in  opposition  to 
the  motion  (being  all  decisions  under  the  act  of  March  3,  1875) 
are  therefore  not  in  point. 

The  motion  to  dismiss  the  suit  for  want  of  jurisdiction  over 
the  person  of  the  defendant  (it  being  an  inhabitant  of  the 
district  of  Mississippi)  is  therefore  sustained,  and  the  suit  is 
dismissed. 

Corporation — Citizenshipi — For  a  full  discussion  of  the  question  of 
residence  and  citizenship  of  corporations,  see  ante.  Woodward  v.  Com., 
498,  and  note,  507, 508 ;  Pembina  (Jonsolidated  Mining  Co.  v.  Pennsylvania, 
125  U.  S.  181 ;  s.  c,  22  Am.  &  f  ng.  Corp.  Cas.  546  and  note.  It  is  said  in 
the  case  of  Fales  v,  Chicago,  M.  Sl  St.  P.  R.  Co.,  32  Fed.  Rep.  673, 
that  corporations  are  citizens  and  residences  of  the  state  under  the  laws 
of  which  they  were  created,  and  they  cannot  by  engaging  in  business  in 
another  state  acquire  a  residence  there.  Western  Union  Tel.  Co.  v, 
Dickinson,  40  Ind.  444 ;  Barney  v.  Globe  Bank,  5  Blatchf.  C.  C.  107 ;  Bliven 
V.  New  Eng.  Screw  Co.,  3  Blatchf.  C.  C.  iii;  Oakey  v,  Vicksbuij  C.  &  R, 
Bank,  14  Pa.  515;  Rosenfeld  v.  Adams  Exp.  Co.,  21  La.  An.  233;  Stanley  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  62  Mo.  508;  Herryford  v.  iEtna  Ins.  Co.,  42 
Mo.  148 ;  Holden  v,  Putnam  F.  Ins.  Co..  46  N.  Y.  i ;  Denniston  v.  New 
York  &  N.  H.  R.  Co.,  i  Hilt.  (N.  Y.)  62;  Fargo  v,  McVicker.  38  How.  (N. 
Y.)  Pr.  I ;  Shelby  v.  Hoflman,  7  Ohio  St.  450;  Wheeden  v.  Camden  &  A. 
R.  Co.,  4  Am.  L.  Reg.  296 ;  Baltimore  &  O.  K.  Co.  v,  Koontz,  104  U.  S.  (14 
Otto)  5 ;  bk.  26,  L,  ed.  643;  Muller  v.  Dows,  98  U.  S.  444;  bk.  24,  L.  ed. 
207 ;  United  States  Bank  v.  Deveaux,  9  U.  S.  (5  Cr.)  61 ;  bk.  3.  L.  ed.  38; 
Hope  Ins.  Co.  v.  Boardman,  9  U.  S.  (5  Cr.)  57;  bk.  3,  L.  ed.  36;  Coving- 
ton D.  Co.  V,  Shepherd,  61  U.  S.  (20  How.)  227;  bk.  15,  L.ed.  896; 
Lafayette  Ins.  Co.  v.  French,  59  U.  S.  (18  How.)  404;  bk.  15,  L.  ed.  451 ; 
Marshall  v,  Baltimore  &  O.  R.  Co..  57  U.  S.  (16  How.)  314;  bk.  14,  L.  ed. 
^53 ;  Rundle  v.  Delaware  &  R.  Co..  55  U.  S.  (14  How.)  80;  bk.  14,  L.  ed. 
335;  Louisville.  C.  &.C.  R.  Co.  v.  Letson,  43  U.  S.  (2  How.)  497;  bk.  11, 
L.  ed.  353;  Commercial  &  R.  Bank  v,  Slocomb,  39  U.  S.  (14  Pet.)  60;  bk. 
10.  L.  ed.  354;  Augusta  Bank  7/.  Earle,  38  U.  S.  (13  Pet.)  519;  bk.  10,  L. 
ed.  274;  Beaston  v.  Farmers*  Bank,  37  U.  S.  ri2  Pet.)  102;  bk.  9,  L.  ed, 
1017  ;  Chicago  &  N.  W.  R.  Co.  v.  Whitton,  80  U.  S.  (13  Wall.)  270;  bk,  30, 
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L.  ed.  571 ;  St.  Louis  v,  Wiggins  Feny  Co.,  78  U.  S.  (11  Wall.)  423;  bk. 
20,  L.  ed.  192 ;  United  States  Bank  v.  Planters'  Bank,  22  U.  S.  (9  Wheat.) 
910;  bk.  6,  L.  ed.  245;  Bonaparte  v,  Camden  &  A.  R.  Co.,  i  Baldw.  C.  C. 
205;  Greeley  v.  Smith,  3  Story  C.  C.  76;  Famum  v.  Blackston  Canal  Co.^ 
I  Sumn.  C.  C.  46;  Barclay  v.  Levee  Com.,  i  Woods  C.  C.  254. 

And  this  is  true  irrespective  of  the  individual  citizenship  of  the  members 
constituting  the  corporation.  See  Baltimore  &  O^  R.  Co.  v.  Cary,  28 
Ohio  St.  208;  Quigley  v.  Central  Pac.  R.  Co.,  11  Nev.  350;  Shaft  v. 
Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544;  Ohio  &  M.  R.  Co.  v,  Wheeler.  66 
U.  S.  (I  Black)  286;  bk.  17,  L.  ed.  130;  Baltimore  &  O.  R.  Co.  v.  Harris, 
79  U.  S.  (12  Wall.)  65 ;  bk.  20.  L.  ed.  354;  Hatch  v,  Chicago,  R.  I.  &  P.  R. 
do.,  6  Blatchf.  C.  C.  105 ;  Pomeroy  v.  New  York  &  N.  H.  R.  Co.,  4  Blatchf. 
C.  C.  120;  Minnett  v.  Milwaukee  St  St.  P.  R.  Co.,  3  Dill.  C.  C. 460 ;  Farmers' 
L.  &  T.  Co.  V,  Maquillan,  3  Dill.  C.  C.  379. 

Same— Jurisdiction  of  Federal  Ck>urtti— As  to  jurisdiction  "citizenship" 
means  simply  residence.  Shelton  v,  Tiffan,  47  U.S.  (6  How.)  162 ;  bk.  12, 
L.  ed.  387;  Gassies  v.  Ballan,  31  U.  S.  (6  Pet.)  761  ;  bk.  8,  L.  ed.  573. 
Butler  z/.  Farnsworth,  4  Wash.  C.  C.  loi ;  Cooper  v.  Galbraith,  3  Wash.  C.C. 
546.  The  residence  of  a  corporation  is  where  it  exercises  its  franchise, 
engages  in  the  prosecution  of  its  corporate  enterprise,  and  transacts  its 
business.  Bristol  v,  Chicago  &  A.  R.  Co.,  15  111.  436;  Day  v,  Newark  L 
R.  Mfg.  Co.,  I  Blatckf.  (Ind.)  628  ;  Gill  v,  Kentucky  &  C.  G.  &  S.  Min.  Co., 
7  Bush  (Ky.),  635;  Baltimore  &  O.  R.  Co.  v.  Glenn,  28  Md.  287;  New 
Orleans  J.  &  G.  N.  R.  Co.  v,  Wallace,  50  Miss.  244;  Ormsby  v.  Vermont 
C.  Min.  Co.,  56  N.  Y.  623 ;  Hubbard  v.  National  Prot.  Ins.  Co.,  1 1  How. 
rN.  Y.)  Pr.  149;  Conroe  v.  National  Prot.  Co..  10  How.  (N.  Y.)  Pr.  403; 
Glaize  v.  South  Carolina  R.  Co.,  i  Strobh.  (S.  C.)  L.  70;  Coward  in  v. 
Universal  L.  Ins.  Co.  32  Gratt.  (Va.)  445 ;  Louisville  C  &  C.  R.  Co.  v. 
Lctson,  43  U.  S.  (2  How.)  497 ;  bk.  11,  L.  ed.  353 ;  United  States  Bank  v. 
McKenzie,  2  Brock  C.  C.  393;  without  regard  to  the  citizenship  of  the 
individual  composing  it.  Western  Un.  Tel.  Co.  v.  Dickinson,  40  Ind.  444; 
Rosenfeld  v,  Adams. Exp.  Co.,  21  La.  An.  233;  Oakey  v.  Bank,  14  La.  An. 
515 ;  Stanley  v,  Chicago  R.  I.  &  P.  R.  Co.,  62  Mo.  508 ;  Quigley  v.  Central 
R.  Co.,  II  Nev.  350;  Shaft  v.  Phoenix  L.  Ins.  Co.,  67  N.  Y.  514';  Holden  v, 
Putnam  F.  Ins.  Co.,  46  N.  Y.  i ;  Fargo  v,  McVicker,  38  How.  (N.  Y.)  Pr. 
I ;  Baltimore  &  O.  R.  R.  Co.  v.  Cary,  28  Ohio  St,  208 ;  Shelby  v,  Hoffman. 
7  Ohio  St.  50;  Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  66  U.  S.  (i  Black)  286; 
bk.  17,  L.  ed.  130;  Bank  of  United  States  v.  Devaux,  9  U.  S.  (5  Cr.) 
57 ;  bk.  3,  L.  ed.  38 ;  Hope  Ins.  Co.  v,  Boardman,  9  U.  S.  (5  Cr.)  57 ; 
Dk.  3,  L.  ed.  36 ;  Covington  Drawbridge  Co.  z/.  Shepherd,  61  U.  S.  (20 
How.)  227;  bk.  15,  L.  ed.  896;  Lafayette  Ins.  Co.  v,  French,  59  U.  S.  (18 
How.)  404;  bk.  15,  L.  ed.  451 ;  Marshall  v,  Baltimore  &  O.  R.  Co.,  57  U. 
S.  (16  How.)  314;  bk.  14,  L.  ed.  953;  Rundle  v.  Delaware  &  R.  Can.  Co., 
55  I/.  S.  (14  How.)  80 ;  bk.  14,  L.  ed.  335  ;  Louisville  C.  &  C.  R.  Co.  v.  Let- 
son  43  l).  S.  (2  How.)  497 ;  bk.  11,  L.  ed,  353 ;  Bank  v.  Slocomb,  39  U.  S. 
(14  Pet.)  60 ;  bk.  10,  L.  ed.  354 ;  Chicago  &  N.  W.  R,  Co.  v,  Whitton,  80 
U.  S.  (13  Wall.)  270;  bk.  20,  L.  ed.  571 ;  Bonaparte  v,  Camden  &  A.  R. 
Co..  Bald.  C.  C.  205 ;  Minnett  «/.  Milwaukee  &  St.  P.  R.  R.  Co..  3  Dill. 
C.  C.  460 ;  Trust  Farmers'  L.  Ins.  Co.  v,  Maquillan,  3  Dill.  C.  C,  379 ;  Gree- 
ley V,  Smith,  32  Stonr  C.  C.  76;  Barclay  2/.  Coin.,  i  Woods  C.  C.  254; 
Wheedon  v.  Camden  a  A.  R.  R.  Co.,  4  Am.  L.  Reg.  216  ;  Hatch  v.  Chicago 
R.  I.  &  P.  R.  Co.,  6  Blatchf.  C.  C.  105 ;  Barney  v.  Globe  Bank,  5  Blatchf. 
C.  C.  107;  Pomeroy  v.  New  York  &  N.  H.  R.  R.  Co.,  4  Blatchf.  C.  C.  120; 
Bliven  v.  New  England  Screw  Co.,  3  Blatchf.  C.  C.  iii. 

In  those  cases  where  a  Federal  court  can  take  jurisdiction  of  controversy 
between  citizens,  it  will  take  jurisdiction  not  alone  of  controversy 
between  citizens  and  corporation  or  between  corporations.    See  Kansas 
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Pac.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  ii»U.  S.  414;  bk.  28,  L.  ed. 
794 ;  Muntier  v.  Daws,  94  U.  S.  446';  bk.  24  L.  ed.  207 ;  Chicago  &  N.  W. 
R.  Co.  V,  Whitton.  88  U.  S.  (i3  Wall.)  270;  bk.  20.  L.  ed.  571 ;  United 
States  Bank  v.  Deveauz,  9  U-  S.  (5  Cr.)  61;  bk.  3  L.  ed.  38;  Fales 
Adm.  V.  Chicago  M.  &  St.  P.  R.  Co.,  32  Fed.  Rep.  673  ;  Chicago  N.  W.  R. 
Co.  V,  Chicago  &  St.  P.  R.  Co.,  6  Biss.  C.  C.  219;  Parsons  v.  Greenville 
C  R.  Co.,  I  Hughes  C.  C.  279;  Culbertson  v,  Wabash  Nav.  Co.,  4  McL.C. 
C.  544;  Nesmith  v.  Calvert,  i  Woodb.  &  M.  C.  C.  34;  Vose  v.  Reed,  i 
Wood's  C.  C.  647. 

In  the  case  of  Fales  v,  Chicago  M.  &  St.  P.  R.  Co.,  32  Fed.  Rep. 
673,  it  is  said  that  the  provisions  of  the  act  of  congress  of  March  3, 1887. 
sec.  I,  regarding  the  place  of  bringing  suit  by  original  process  in  the  circuit 
courts  of  the  United  States,  do  not  apply  in  determining  the  question  of 
jurisdiction  on  an  application  for  removal  of  causes  from  the  state  courts. 


INDEX. 

NoxB  —The  mode  of  citing  the  American  and  English  Railroad  Caeee  is  aa 
follows : 

85  Am.  &  £ng.  R.  R.  Gas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  Referenoes 
to  the  decisions  are  to  the  pa^es  upon  which  the  cases  begin.  References  to  the 
notes  are  to  the  pages  upon  wnich  the  propositions  statedln  the  index  are  found. 
Reference  to  Constitutional  or  Statutory  Provisions  are  to  the  pages  upon  which 
they  are  cited. 


ACCIDENT.    See  Crossing. 
ACT  OF  GOD.    See  Carrier. 

AGENT. 

Farm  crossing.  Agreement  for  cattle  pass.  Under  agreement  of  land-owner 
with  agent  negotiating  sale  of  lands.  Md,  that  only  obligation  on  part  of 
company  was  to  maintain  cattle  pass  so  long  as  trestle-bridge  was  in  exist- 
ence, and  not  to  prevent  them  discontinuing  use  of  such  bridge.  Canada 
Southern  R.  Co.  v.  Erwin  (Can.).     311. 

Farm  crossing.  Verbal  agreement  with  agent  for  purchase  of  lands  for  con- 
struction of  two  under-crossings;  evidence  A^Ul  to  show  that  plaintifif  relied 
upon  law  to  secure  him  crossing,  and  not  upon  any  contract,  and  that  he 
could  not  therefore  compel  company  to  provide  under-crossing.  Canada 
Southern  R.  Co.  v.  Clouse  (Can.).     296. 

Obstruction  of  highway.  Receiver:  corporation  in  hands  of,  cannot  be  prose- 
cuted criminally  for  obstruction  of  highway  by  receiver's  servants  or  agents. 
State  V.  Wabash  R.  Co.  (Ind.).     i. 

Receiver.  In  running  the  road,  a  receiver  represents  or  is  the  agent  of  the 
company.     Bartlett  v.  Keims  (N.  J.).     15. 

ANIMALS.    See  Fences. 

Appraisement.  Cumulative  remedy.  Provision  in  Code  for  appraisement  of 
stock  killed  or  injured  is  merely  cumulative  and  permissive,  and  compli- 
ance  therewith  is  prerequisite  to  the  institution  of  a  suit  to  recover  dama- 
ges.    Volkman  v,  Chicago,  etc.,  R.  Co.  (Dak.).     204. 

Attorney's  fees.  Class  legislation.  Statute  authorizing  taxing  of  aa  attorney's 
fee  against  the  company,  in  event  a  judgment  is  recovered  against  it  for 
killing  stock  through  failure  to  fence,  is  unconstitutional  and  void.  Wilder 
V,  Chicago,  etc.,  R.  Co.  (Mich.).     162. 
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Contributory  negligence  as  a  defence  in  actions  for  killing  stock.     155  if. 
Contributory  negligence.     Carelessness  of  owner  in  permitting  animals  to  nm- 

at  large.     449  n. 
Contributory  negligence.     Driving  stock  along  track  A^U  to  amount  to  sodb 

contributory  negligence  as  would  prevent  recovery  for  stock  killed  while 

being  so  driven  by  the  owner.     Davidson  v.  Central  Iowa  R.  Co.  (Iowa). 

158. 

Contributory  negligence.  Duty  of  employees.  If  employees  knew  or  ought  to 
have  known  that  cattle  were  upon  track,  and  could  have  avoided  injury 
after  danger  was  discovered,  contributory  negligence  of  plaintifif  in  driving 
cattle  upon  track  is  immaterial,  and  does  not  affect  company's  liability. 
Wooster  v.  Chicago,  etc.,  R.  Co.  (Iowa).     152. 

Contributory  negligence:  person  placing  horse  in  enclosure  securely  fastened 
is  not  to  be  charged  with,  because  horse  escapes  on  track,  unless  horse 
was  one  that  ordinary  fence  would  not  confine.  Dennis  v.  Louisville,  etc., 
R.  Co.  (Ind.)     141. 

Contributory  negligence.  Situation  of  pasture.  It  is  not  contributory  negli- 
gence per  se  to  pasture  cattle  in  an  enclosed  lot  situated  on  both  sides  of  the- 
railroaid,  although  the  stock  law  is  in  force.     Horner  v.  Williams  (N.Car.). 

155. 
Contributory  negligence:  when  immaterial.     154  n. 

Crossing.  Duty  of  company.  Where  killing  of  stock  at  public  crossing  is 
claimed  to  have  been  caused  by  reason  of  a  defective  crossing,  instruction 
that  it  is  the  duty  o^  the  company  to  construct  sufficient  and  safe  crossings 
A^/^  not  error.     Atchison,  etc.,  R.  Co.  v.  Miller  (Kan.).     190. 

Crossing.     Duty  to  give  signal  in  absence  of  statute.     449  n. 

Crossing.  Evidence  held  to  fail  to  show  that  cow  was  killed  on  road  crossing 
as  was  claimed  by  the  company,  but  was  killed  within  right  of  way.  Union 
Pac.  R.  Co.  V.  Blum  (Neb.).     119. 

Crossings:  injuries  to  animals  at.     121  n. 

Crossing.  Railroad  company  is  bound  to  use  ordinary  care  and  diligence  as  to 
stock  rightfully  on  highway.     449  n. 

Crossing.     Signal.     Duty  to  signal  for  animals.     448  n: 

Crossing.  Signal:  failure  to  give.  Where  cattle  lawfully  on  highway  are- 
killed  at  crossing,  evidence  of  omission  to  give  signal  before  reaching  cross- 
ing as  required  by  statute  is  competent.  Palmer  v.  St.  Paul,  etc.,  R.  Co» 
(Minn.).     447. 

Damages.    Attorney's  fee.     Constitutionality  of  statute.     165  ft. 

Damages:  measure  of.     130  n. 

Damages:  measure  of.  If  owner  of  ox  killed  could  have  used  hide  or  meat, 
their  value  in  estimating  damages  should  be  deducted  from  the  value  of  the 
ox.     Memphis,  etc.,  R.  Co.  v.  Hembree  (Ala.).     128. 

Damages.     Value  of  animal  after  injury.     130  if. 

Degree  of  care.  If  stock  are  observed  upon  track,  employees  in  charge  of  train 
should  exercise  that  care  which  prudent  men  ordinarily  bestow  on  their 
business  and  conduct.     Molair  v.  Port  Royal,  etc.,  R.  Co.  (S.  Cs^r.).     135. 

Degree  of  care  required  when  animals  are  observed  on  track.     140  if. 

Depot  grounds.  Burden  of  proof.  If  company  pleads  in  defence  that  stock 
entered  on  track  within  depot  grounds,  it  has  the  burden  of  proof  to  es- 
tablish that  fact.     Wilder  v,  Chicago,  etc.,  R.  Co.  (Mich.).     162. 

Duty  of  engineer.     151  it. 

Evidence.  Condition  of  culvert.  If  it  appears  that  stock  were  killed  on  a  cul- 
vert, cross-ties  of  which  were  afterwards  found  to  be  pushed^together,  jury 
cannot  consider  condition  of  culvert  before  accident.  Molair  V.  Port  Royal, 
etc.,  R.  Co.  (S.  Car.).     135. 

Evidence.     Corporate  existence.    On  appeal  from  justice's  court  in  action  for 
killing  stock,  it  is  not  necessary  for  plaintifif  to  prove  that  railway  company 
is  a  corporation  to  entitle  htm  to  recover.     Kansas  City,  etc.,  R.  Co.  v, 
Bolson  (Kan.).     144. 
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Evidence.     Documents  in  another  state.     In  action  for  killing  stock,  if  plain- 
.  tiff's  claim  be  in  possession  of  person  in  another  state,  and  not  under  con- 
trol of  party  wishing  to  introduce  it,  secondary  evidence  may  be  admitted 
to  prove  its  contents.      Memphis,  etc.,  R.  Co.  v.  Hembree  (Ala.).     128. 

Evidence  in  action  for  killing  stock.     122  n. 

Evidence:  sufficiency  of,  in  action  for  injury  to  stock.     140  n. 

Leaving  track.  Presumption.  If  animal  is  seen  upon  track  by  engineer,  there 
is  no  presumption  that  it  will  step  from  track  in  time  to  avoid  injury. 
Dennis  v.  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Limitation  of  action.  In  absence  of  evidence  showing  manner  in  which  com- 
pany in  possession  of  road  acquired  title,  ^^that  it  must  be  presumed 
that  it  was  operating  the  road  under  the  charter  of  the  company  by  which 
it  was  constructed,  which  contained  no  special  limitation  of  actions  against 
it.     Kentucky  Cent.  R.  Co.  v,  Kinney  (Ky.).     199. 

Negligence.  Sufficiency  of  evidence.  Fact  that  place  where  stock  was  killed 
was  at  point  where  trainmen  could  have  seen  them  in  time  to  have  stopped 
train,  and  fact  that  train  was  moving  faster  than  regular  schedule  time,  k^ld 
not  sufficient  to  establish  negligence  to  entitle  recovery.  Kansas  City,  etc., 
R.  Co.  V.  Bolson  (Kan.).     144. 

Pleading  and  proof.  Variance.  Although  a  petition  alleges  that  stock  was 
injured  in  March,  fact  that  evidence  shows  that  animal  was  injured  in 
August  is  immaterial.  Texas,  etc.,  R.  Co.  v.  Virginia,  etc.,  Co.  (Tex.), 
201. 

Presumption  of  negligence  in  actions  for  killing  stock.     206  ft. 

Private  crossing.  If  landowner  takes  advantage  of  statute  which  authorizes 
him  to  construct  crossing,  and  imposes  upon  him  duty  of  maintaining 
gates,  railroad  in  absence  of  negligence  is  not  liable  for  killing  cattle  at 
such  crossing,  even  though  cattle  belonged  to  third  person.  Hunt  v.  Lake 
Shore,  etc..  R.  Co.  (Ind.).     178. 

Running  at  large.     Construction  of  Iowa  statute.     133  n. 

*'  Running  at  large."  Horse  driven  across  depot  grounds  is.  not  running  at 
large  within  meaning  of  statute  giving  right  to  recover  for  stock  killed 
while  running  at  large  at  point  where  right  to  fence  exists.  Johnson  v. 
Chicago,  etc.,  R.  Co.  (Iowa).     131. 

Signals  of  owner  pursuing  horse  which  had  escaped  on  track.  Company  is 
not  liable  for  killing  of  horse  if  train  employees  did  not  see  animal,  and 
signals  of  owner  did  not  give  warning  that  injury  would  result  if  train  was 
not  stopped.    Dennis  v.  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Speed  as  evidence  of  negligence  in  action  for  killing  stock.    147  n. 

Speed  of  train.  No  recovery  can  be  had  although  train  which  killed  horse 
driven  across  depot  grounds  was  travelling  at  greater  speed  than  eight 
miles  an  hour,  operation  of  statute  being  confined  to  stock  running  at  large. 
Johnson  v.  Chicago,  etc.,  R.  Co.  (Iowa).     131. 

Starting  train.  Frightening  horses  on  right  of  way.  While  horses  were  being 
driven  along  right  of  way  to  farm  crossing  at  which  they  had  escaped, 
train  apparently  drew  up  for  a  time  and  proceeded  again  after  sounding 
the  whistle,  horses  were  frightened,  and  ran  on  bridge  and  were  injured, 
k^ld,  that  the  company  was  not  liable.  Hurd  v.  Grand  Trunk  R.  Co. 
(Ont.).     450. 

Statutory  presumption.  Directing  verdict.  Although  plaintiff  may  have  estab- 
lished 9^  prima  facie  case  within  meaning  of  statute  by  showing  killing  of 
stock,  court  should  direct  a  verdict  for  the  defendant  if  its  testimony  shows 
that  the  killing  took  place  without  fault  on  the  part  of  its  employees. 
Volkman  v,  Chicago,  etc.,  R.  Co.  (Dak.).     204. 

Stock  law.  Evidence  of  doctrine.  Although  animals  killed  were  not  running 
at  large,  evidence  that  stock  law  had  been  adopted  by  the  company  is  ad- 
missible to  show  degree  of  vigilance  required.  Molair  v.  Port  Royal,  etc., 
R.  Co.  (S.  Car.).     135. 

Stock  law:  less  care  required  after  passage  of.     140  n. 
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Train  employees  ace  not  under  duty  to  owner  to  see  animals  wandering  on  track 
securely  protected.     Dennis  v,  Louisville,  etc.,  R.  Co.  (Ind.).     141. 

Unavoidable  accident.  If  cow  sprang  on  track  about  50  yards  sihead  of  train 
and  was  not  seen  before  that  time,  and  when  discovered  ail  the  known 
appliances  could  not  have  stopped  train  in  time  to  save  her,  such  clrcom- 
stances  constitute  complete  defence.  Alabama,  etc.,  R.  Co.  v.  Smith 
(Ala.).     J  50. 

Unavoidable  injury:  company  is  not  liable  for.     151  n. 

Value.  Opinion  evidence.  In  action  for  injury  to  stock,  witnesses  who  have 
had  experience  in  the  business  for  which  animals  are  used  can  competently 
testify  as  to  their  value.  Texas,  etc,  R.  Co.  v,  Virginia,  etc.,  Co.  (Tex.), 
aoi. 

ANNOTATIONS. 

4flMia/f. 

Contributory  negligence  as  a  defence  in  actions  for  killing  stock.     155. 

Contributory  negligence.     Carelessness  of  owner  in  permitting  animals  to 
run  at  large.    449. 

Contributory  negligence  :  when  immaterial.     154. 

Crossing.     Duty  to  give  signal  in  absence  of  statute.    449. 

Crossings  :  injuries  to  animals  at.     121. 

Crossing.     Railroad  company  is  bound  to  use  ordinary  care  and  dUigeace 
as  to  stock  rightfully  on  highway.    449. 

Crossing.    Signal.     Duty  to  signad  for  animals.     448. 

Damages.  .  Attorney's  fee.    Constitutionality  of  statute.     165. 

Damages:  measure  of.     130^ 

Damages.     Value  of  animal  after  injury.     130. 

Degree  of  care  required  when  animals  are  observed  on  track.     14a 

Duty  of  engineer.     151. 

Evidence  in  action  for  killing  stock.     122. 

Evidence :  sufficiency  of,  in  action  for  injury  to  stock.     140. 

Presumption  of  negligence  in^actions  for  killing  stock.     3o6. 
.         Running  at  large.     Construction  of  Iowa  statute.     133. 
/       Speed  as  evidence  of  negligence  in  action  for  killing  stock.     Z47. 

Stock  law  :  less  care  required  after  passage  of.     140. 

Unavoidable  injury:  company  is  not  liable  for.     151. 

BW  of  Lading. 
Delivery  of  goods  without  presenting  bill.    Custom.     554. 
Ownership  of  property.     554. 

Bridge. 
Highway  crossing.     Duty  of  company  to  construct  bridges  and  footways. 

Carrier.  , 

Action  for  penalty.     Limiution.     536. 

Bill  of  lading.     Ownership  of  property.     554. 

Connecting  lines.     Agreement  as  to  liability.     665. 

Connecting  lines.     Defective  cars.     664. 

Connecting  lines.     Duty  to  receive  freight  and  passengers  from  other  roads. 

Strike  of  employes.     650. 
Connecting  lines.     Loss  of  goods.     662. 

Connecting  lines:  responsibility  of  carriers  for  negligence  of.     663. 
Connecting  lines:  wrongful  delivery  by.    664. 
Contract  of  carriage:  suit  on.     672. 
Delay.     Damages.     Sale  at  fixed  price.     575. 
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Delay.     Evidence.    Delays  of  connecting  roads.    656. 

Delay  in  transporting.     571,  579. 

Delay  in  transporting  freight  caused  by  unusual' press  of  business.    65$. 

Delay,     Machinery  shipped  for  special  purposes.     579. 

Delay.     Measure  of  damages.     575. 

Delay.     Neglect  to  forward  goods.     571. 

Delay.    Season  of  shipment.     Evidence  of  conversation  at  time  of  contract. 

656. 
Delay.     Strike.     Riot  and  mob.     575. 

Delivery  of  goods  without  presenting  bill  of  lading.    Custom.    554. 
Discrimination.     Agreement  to  rebate.     528. 
Discrimination.     English  Railway  and  Canal  Traffic  Act.    54a. 
Discrimination.     Pleading.     536. 
Discrimination.     Preference.     528. 
Duty  of  carrier  receiving  goods.     527. 
Failure  to  transport  goods.     Pleading.     531. 
Limiting  liability.    Authorities  arranged  by  states.    67a. 
Limiting  liability.     Express  companies.    496. 
Limiting  liability.     How  far  carriers  may  limit  their  common-law  liability 

by  contract.    677. 
Limiting  liability.     Shipments  of  live  stock.     Reduced  rates.    614. 
Limiting  liability.     Stipulation  for  notice.     678. 
*  Live  stock.     Delay  in  transportation.     Measure  of  damages.    686. 
Live  stock.     Injuries.     Damages.     671. 
Live  stock.     Negligence  in  carriage.     Damages.    687. 
Mail.     Carriage  of  U.  S.  mail.     511. 
Rates:  charter  restriction  against  regulation  of.     5x8. 
Rates:  power  of  legislature  to  regulate.     518. 
Receiver:  liability  of,  as  common  carrier.     8. 
Refusal  to  carry.     528. 

Valuation.    Loss  of  goods.    Statement  made  by  shipper  as  to  value.    634. 
Who  are.     Cabmen,  draymen,  and  porters.     495. 
Who  are.     Express  companies.     496. 
Who  are.     Ferrymen.     496. 
Who  are.     Omnibus  proprietors.     496. 
Who  are.    Owners  of  steamboats,  ships,  vessels,  canal-boats,  and  tow-boats. 

496. 
Who  are.     Railroad  companies.     497. 
Who  are.     Stage-coach  lines.    497. 
Who  are.     Street  railways.     497. 
Who  are.     Telephone  companies.    497. 
Who  are.     Transportation  companies.    498. 
Who  are.     Wagoners.     498. 

4ihildr9n. 

Contributory  negligence.    Capacity  and  degree  of  care:  when  a  question  for 

jury.     396. 
Contributory  negligence.     Children  so  young  as  to  be  mm  sut  juris,     395. 
Contributory  negligence.     Child  seven  years  of  age  or  upwards  is  supposed 

to  be  capable  of  taking  care  of  himself.     395. 
Contributory  negligence  of  infants.     394. 
Contributory  negligence.     Question  of  care  to  be  required  of  a  child  is  for 

jury.     395. 
Contributory  negligence.    Whether  children  are  non  sui  juris.     When  a 

matter  of  law.     395. 

XiitizBnBhip. 

Citizenship  of  corporation.    700. 
Jurisdiction  of  federal  courts.     ^Olm 
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CoUiukm. 
Collision  at  railroad  crossing.    Duty  of  engineer.    285. 

ConsHMhiia/  Law, 

Charter  restriction  against  regulation  of  rates.     518. 
Corporations.     Personality.    507. 
Railroad  depots.     Regulation  by  statute.    465. 
Rates:  power  of  legislature  to  regulate.     518. 
Residence  and  citizenship  of  corporation.     507. 

Corporations. 

Personality  of  corporations.     507. 

Residence  and  citizenship.     507. 

Residence  and  citizenship  of  corporations.    In  federal  courts.    507. 

Crossing. 

Accident  at  crossing.     Duty  of  traveller.    377. 
Acquiring  easement  by  prescription.    320. 
Agreement  for  farm  crossings.    314. 
Animals:  injuries  to,  at  crossings.     121. 
Approaches  to  crossing:  duty  of  company  as  to.     261. 
Bridges  and  footways:  duty  of  company  to  construcL    261. 
Collision  at  railroad  crossing.     Duty  of  engineer.    285. 
Construction  of  crossing.     Negligence.     263. 
Change  of  highway.     262. 
Construction  of  road.     Nature  of  crossing.     267. 
Contributory  negligence.    363. 

Contributory  negligence.    Accident  at  crossing.    Horses  taking  fright     383. 
Contributory  negligence.     Crossing  in  front  of  moving  train.    424. 
Contributory  negligence.     Duty  to  stop,  look,  and  listen.     325. 
Contributory  negligence.     Province  of  jury.     369,  402. 
Degree  of  care.     Railroad  company  is  bound  to  use  ordinary  care  and  dili- 
gence as  to  stock  rightfully  on  highway.     449. 
Duty  of  company  to  make  crossing.     260. 
Farm  crossing^:  where  gates  arc  allowed  at.     118. 
Fence.     Private  crossing^.     Liability  of  company.   '184. 
Finding  of  jury.     Sufficiency  of  evidence.     404. 
Flagman:  necessity  of.     Pleading.     Instruction.    345. 
Flagman:  necessity  of.     Statutory  requirement.     345. 
Grade  crossings.     Necessity.     Injunction.    267. 
Grade  crossing.     Revocation  of  contract.     262. 
Highway  by  dedication.     321. 
Horses  taking  fright  at  cars.     333. 
Imputed  negligence.     Parent  and  child.    362. 
Injuries  at  crossings.     Duty  of  company.     327. 
Invitation  to  public.     License.    325. 
Lessee:  duty  of.     262. 

Receiver:  liability  of,  for  negligence  in  constructing  crossing.    262. 
Rights  of  crossing  a  railroad  are  secondary  to  those  of  that  crossed*     267.. 
Right  to  construct  railroad  crossing.     Injunction.     266. 
Signals.     Character  of  warning  required  to  be  given.    350. 
Signal :  duty  to  give,  in  absence  of  statute.     449. 
Signals.     Duty  to  give,  warning  signals  at  crossings.    349. 
Signal.     Duty  to  signal  for  animals.    448. 
Signals.     Frightening  horses.     Province  of  jury.    383. 
Signal.     Statutory  signals.     351. 
Signal:  where  required.     350. 

Signal.     Whether  signals  are  necessary  is  a  question  of  fact    351. 
Speed:  prohibited  rate.    City  ordinance.    362. 


I 


INDEX.  709 


AUUOTATIOUS'-Gmtiniud. 


Croew'ng — Ctmtinued. 

Sufficiency  of  crossing.    Statutory  requirements.    262. 
Travelling  over  partially  obstructed  crossing.     333. 
Unavoidable  accident.     383. 

Carrier.     Delivery  of  goods  without  presenting  bill  of  lading.    554. 

Opinion  as  to  damages.     203. 

DiBcrimination. 

Action  for  penalty.     Limitation.     536. 

English  Railway  and  Canal  Traffic  Act:  action  for  discrimination  under. 

542. 
Pleading.     536. 

£ndence. 

Opinion  as  to  damages.    203. 

Opinion  as  to  value.    203.  '  • 

Opinion  evidence.     202. 

£xprB9s  Companies. 

Carriers:  express  companies  are.    496. 
Limiting  liability.     496. 

Fences. 

Cattle  guards.     189. 

Cattle  guards  in  streets  of  towns  and  villages.     189. 

Depot  grounds  :  duty  of  company  to  fence  at.     133. 

Duty  of  railroad  company  to  fence.     132. 

Duty  of  railway  company  to  fence.     165. 

Duty  to  construct.     Depot  grounds.     172. 

Duty  to  construct.     Streets  and  highways.     Crossings.     173, 

Gate  :  duty  of  landowner  to  give  notice  of  defective.     117. 

Qate.     Farm  crossing  :  where  gates  are  allowed  at.     118. 

Gates  in  railway  fences.     117. 

Gate  left  open  by  landowner.     117. 

Private  crossing.     Liability  of  company.     184. 

Sufficiency  of  fence.     Drifted  snow.     118. 

Fire. 
Contributory  negligence.     245. 

Damages :  measure  of.     Destruction  of  grass-roots.     245, 
Damages:  measure  of.     Destruction  of  orchard.     246. 
Defective  engines.     244. 
Evidence.     Former  fires  in  wood-yard.     237. 
Evidence:  sufficiency  of.     244. 
Other  fires.     243. 
Pleading.     249. 

Presumption  of  negligence.     243. 
Presumption  of  negligence.     Escape  of  sparks.    242. 
Proof  of  fires  caused  and  sparks  emitted  at  other  times.     237. 
Sparks:  unusual  quantity  of.     243. 

Spreading  fire.     Liability  of  company  where  fire  spreads.     235. 
Title  to  property.     237. 

Foreign  Corporatione. 
Service  of  process  on  foreign  corporation.    622. 
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FranchiBe. 

Tax  on  franchise  of  corpontioa.    Distiactioi(  between  fmncldse  and  prop- 
erty tax.    15. 

in/uttcthn. 
Grade  crossings.    Necessity.    267. 

iniBntate  Commerce. 
What  constitutes  interstate  commerce.    696. 

Lease.  ' 

Crossings:  duty  of  lessee  as  to.    962. 

Receiver.     Expenses  of  receivership.    Charging  on  leased  Uoe.     iia. 

Receiver  :  liability  for  rent  of  leased  line.     112. 

Receiver.     Priority  of  rentals  due  under  lease  over  mortgages.     112. 

MwL 
Carriage  of  U.  S.  mail.     511. 

Master  and  Servant 

Receiver:  wages  during  recovery  from  injury  received  while  road  was  ia 
hands  of.    6. 

negligence. 
Imputed  negligence.     Parent  and  child.    362. 

Parent  and  Child. 
Imputed  negligence.    362. 

Paesengere. 

Approaches  to  depot.     486. 

Defective  depot  grounds.     Stepping  into  hole.    482, 

Depot  grounds:  care  required  as  to,  by  railroad  companies.    482. 

Depot  grounds.     Route  to  street.     Injury.    481. 

Penalty. 

Action  for  penalty  for  discrimi  nation  by  carrier.     Limitation.    536. 

Railroad  Commissioners. 

Authority  and  jurisdiction  of  state  railroad  commissioners.     550. 
Prohibition.    Jurisdiction  of  railway  commissioners.    537. 

Recover. 

Action  for  injuries  against  corporation  in  hands  of  receiver.     I. 

Common  carrier:  liability  of  receiver  as.    8. 

Crossing:  liability  of  receiver  for  negligence  in  constructing.     262 

Expenses  of  receivership.     Charging  on  leased  line.     112. 

Injuries  occurring  under  receiver's  management.     New  York  doctrine.     5. 

Injury  to  servant.     Wages  during  recovery  from  injury  received.    6. 

Lease.     Liability  of  receiver  for  rent  of  leased  line.     112. 

Liability  of  receiver  for  torts  and  injuries.    4. 

Personal  injuries:  character  of  judgment  against  receiver  for.     Payable  oat 

of  income.    $• 
Priorities.     Lease.     Priority  of  rentals  due  under  lease  over   mortgages. 

112. 
Taxes  :  payment  of,  by  receiver.     15. 
Torts  committed  before  receiver  was  appointed.     5. 
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Sa/e  of  Road.  *  * 

Power  to  sell  railway  property  and  franchises.     lOi. 

Signa/o. 

Animals  at  crossing's.     Duty  to  give  signal  in  absence  of  statute.    449. 

Animals.  Duty  to  signal  for  anitoals  at  crossings.    448. 

Crossing.  Character  of  signal  required  to  be  given.     350. 

Crossing.  Duty  to  give  warning  signal  at  crossing.     349. 

Crossing.  Frightening  horses.    383. 

Crossing.  Statutory  signals.     351. 

Crossing.  Where  signal  is  required.     350. 

Crossing.  Whether  signals  are  necessary  is  a  question  of  fact.    351. 

Spood, 
Crossing.    Prohibited  rate.    City  ordinance.    363. 

Stations. 

Approaches  to  depot.    486. 

Care  required  of  railroad  companies  as  to  their  depot  grounds.    482. 

Defective  depot  grounds.     Stepping  into  hole.    482. 

Light.     Duty  of  railroad  company  to  light  station.     476. 

Passage  to  and  from  rail  trains.     Duty  of  company.    483. 

Railroad  depot.     Power  to  compel  erection.     464. 

Regulation  by  statute.     Constitutional  law.    465. 

Route  to  street.     Injury.    481. 

Street  Raifwa/s. 

Carriers:  street  railways  are.    497. 

Taxathn. 

Franchise.     Taxation  on  franchise  of  corporation.     Distinction  between 

franchise  and  property  tax.     15. 
Receiver :  payment  of  taxes  by.     15. 

Tofephone  Company. 

Carriers:  telephone  companies  are.     497. 

Transportation  Company. ' 
Carriers:  transportation  companies  are.    498. 

Trustos. 

Device  to  avoid  liability.    Surrender  of  road  to  trustees.     lox. 

United  States  Courts. 

Citizenship  of  corporations  for  purposes  of  determining  jurisdiction  of  fed- 
eral courts.     701. 

Ware/iouseman. 

Loss.     Proximate  cause.    610. 

Storage.     Negligence  in  shipping.    Liability.    610. 

ATTORNEY. 

Fees.  Class  legislation.  Statute  authorizing  the  taxing  of  an  attorney's  fee 
against  a  railroad  in  the  event  of  a  judgment  being  recovered  against  it 
for  killing  stock  through  its  failure  to  fence  is  in  the  nature  of  a  penalty, 
and  is  unconstitutional  and  void.  Wilder  v.  Chicago,  etc.,  R.  Co.  (Mich.). 
162. 
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ATTORNEY-GENERAL.    See  Dissolution. 

k 

BILL  OF  LADING. 

• 

Delivery  of  goods.  A  railroad  company  has  no  right  to  make  a  delivery  of 
freight  otherwise  than  in  strict  accordance  with  bill  of  lading.  Pennsyl- 
vania R.  Co.  V.  Stern  (Pa.).     551. 

Delivery  of  goods.  Custom.  Fact  that  railroad  previously  delivered  freight 
shipped  to  order  of  consignor  to  third  party  before  acceptance  of  draft, 
such  draft,  however,  having  always  been  paid,  will  not  justify  finding  that 
there  was  course  of  dealing,  which  would  take  the  case  out  of  the  rule  as 
to  proper  delivery.     Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Delivery  of  goods.  Usage.  Railroad  delivering  cattle,  consigned  to  shipper, 
to  party  whom  it  is  directed  merely  to  notify,  Ae/J  liable  to  bank  discount- 
ing consignor's  draft  to  such  person.  Fact  that  it  was  customary  to  so 
deliver  shipments  between  same  panies  A^ld  no  defence.  Northern  Penn- 
sylvania R.  Co.  V,  Commercial  Bank  (U.  S.).     556,    . 

Delivery  of  goods.  Whett  goods  are  shipped  to  order  of  consignor,  railroad 
*s  not  justified  in  delivering  them  to  third  person  without  bill  of  lading, 
and  merely  on  production  of  invoice  and  letter  giving  him  notice  of  draft. 
Pennsylvania  R.  Co.  v.  Stem  (Pa.).     551. 

Delivery  of  goods  without  presenting  bill.     Custom.     554  n. 

Duplicates.  Loss.  Proof  of  contents.  Where  duplicate  part  of  bill  was  at- 
tached to  draft  drawn  on  plaintiff  and  paid  by  him,  there  was  presumption 
that  it  was  in  his  possession ;  and  although  loss  of  other  duplicate  was 
proved,  plaintiff  could  not  prove  its  contents  by  parol,  until  after  excusing 
non-production  of  part  attached  to  draft.  Alabama,  etc. ,  R.  Co.  v.  Mount 
Vernon  Co.  (Ala.).     657. 

Loss.  Proof  of  contents.  Where  bill  of  lading  has  been  executed  in  duplicate 
parol  proof  of  contents  is  incompetent  until  after  satisfactory  excuse  for 
non-production  of  both  parts.  Alabama,  etc.,  R.  Co.  v.  Mount  Vernon 
Co.  (Ala.).    657. 

Ownership  of  goods.  Bills  of  lading  are  symbols  of  property,  and  when  prop- 
erly indorsed  operate  as  delivery  of  property  itself,  investing  indorsees 
with  constructive  custody,  which  serves  all  the  purposes  of  an  actual  pos- 
sesion.    Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Ownership  of  goods.  Where  bill  of  lading  requires  freight  to  be  delivered  to 
order  of  consignor,  mailing  the  bill  unindorsed  and  attached  to  draft 
upon  third  person  does  not  raise  conclusive  presumption  that  third  person 
is  thereby  invested  with  title,  and  it  may  be  shown  that  vendor  intended 
to  retain  title  until  draft  was  paid.  Alabama,  etc.,  R.  Co.  v.  Mount  Ver- 
noaCo.  (Ala.).     657. 

Ownership  of  property.     554  ». 

BONDS.  See  Dissolution;  Mortgage. 
Income.  Mortgage  bonds.  Absorption  of  earnings.  Terms  of  mortgage 
and  bonds  Ji^ld  to  preclude  directors  from  exercising  power  of  leasing  road 
upon  terms  which  render  lessee  responsible  for  mortgages,  and  fact  that 
lease  would  reduce  amount  available  for  payment  of  coupons  does  not 
constitute  breach  of  contract  with  bondholders.  Day  v.  Ogdensburgfa, 
etc.,  R.  Co.  (N.  Y.).     102. 

BOYCOTTS.    See  Carriers. 

BRANCH  ROADS. 

Carrier.  Operating  road.  Instruction  that  if  railroad  company  operated 
branch  road,  whether  it  had  a  right  to  construct  it  or  not,  it  will  become  a 
common  carrier  thereon,  Atld  erroneous.  Avinger  v.  South  Carolina  R. 
Co.  (S.  Car.).     519. 
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Carriers.  Railroad  having  power  to  construct  branches  becomes  a  carrier  as  to 
such  branches  when  such  branches  ar6  constructed  for  purposes  of  general 
transportation;  question  whether  such  branches  have  been  used  for  gen- 
eral transportation  is  for  jury.  Avinger  v.  South  Carolina  R.  Co. 
(S.  Car.).     519. 

Purchase.  Statute  authorizing  company  to  locate,  construct,  and  operate  a 
branch  line  does  not  confer  power  to  purchase  line  already  constructed. 
Gulf,  etc.,  R.  Co.  V.  Morris  (Tex.).     94. 

BRIDGE. 

Highway  crossing.  Bridging  street.  Special  act  authorizingcompany  to  con- 
struct branch  lines  and  requiring  city  to  build  approaches  to  street  bridges 
construed  as  not  applicable.  State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.). 
250. 

Highway  crossing.  Cost.  Apportionment.  >  In  proceedings  against  two  com- 
panies to  compel  construction  of  bridge  over  tracks,  each  company  was 
properly  required  to  construct  those  parts  above  their  own  tracks  and  ap- 
proaches upon  their  own  sides  without  other  apportionment.  State  v, 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Duty  of  company  to  construct  bridges  and  footways. 
261  n. 

Highway  crossing.  Fact  that  road  has  once  been  constructed  at  grade  does 
not  exempt  it  from  bridging  when  that  becomes  necessary.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Mandamus.  Necessity  of  works  by  another  cdmpany 
Aelcf  not  a  fatal  objection  to  mandamus  proceedings  against  defendant. 
State  V.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  CBossing.  Mandamus.  Where  mandamus  proceedings  were  pending 
against  two  companies  to  compel  them  to  bridge  their  tracks,  and  the 
roads  were  near  together,  so  that  bridges  should  be  made  continuous  over 
all  the  tracks,  held,  not  error  to  require  both  causes  to  be  tried  together. 
State  V,  Minneapolis,  etc..  R.  Co.  (Minn.).     250. 

Highway  crossing.  Necessity.  In  view  of  necessity  that  bridges  be  built 
over  tracks  of  two  railroads  if  over  either,  evidence  held  admissible  as  to 
extent  of  use  of  crossing  by  the  other  company  showing  necessity  for 
bridge.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Highway  crossing.  Restoring  street.  Charter  o^  company  construed  as  im- 
posing continuous  duty  as  to  restoring  public  streets  by  bridging  or  other- 
wise when  necessary.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).    250. 

CARRIERS.    See  Passengers:  Stations. 

Act  of  God.  Company  which  has  agreed  to  transport  cattle  on  certain  day 
cannot  plead  act  of  God,  which  takes  place  after  such  day,  as  defence  to 
action  for  damages  for  breach  of  contract.  Gulf,  etc.,  R.  Co.  v.  Mc- 
Corquodale  (Tex  ).     653. 

Act  of  God.  Earthquake.  Railroad  is  not  liable  for  damages  caused  by  injury 
to  freight  brought  about  by  earthquake,  and  without  negligence  on  part  of 
company.     Slater  v.  South  Carolina  R.  Co.  (S.  Car.).     625. 

Act  of  God:  upon  facts  proved,  held^  that  loss  was  not  caused  by,  and  that 
plaintiff  was  liable  for  loss.    Chicago,  etc.,  R.  Co.  v.  Manning  (Neb.).    618. 

Action  for  charges.  Counter-claim  and  set-off.  In  action  by  railway  to  recover 
charges  for  carrying  goods,  defendant  cannot  set  off  or  recover  by  counter- 
claim over-payments  in  respect  of  previous  charges  which  were  unreason- 
able.    Lancashire,  etc.,  R.  Co.  V.  Greenwood  (Eng.).     537. 

Action  for  charges.  Unreasonableness.  It  is  no  defence  to  action  by  railway  to 
recover  charges  that  they  were  so  unreasonable  as  to  give  undue  preference 
or  to  subject  defendant  to  undue  prejudice  within  meaning  of  Railway  and 
Canal  Traffic  Act.     Lancashire,  etc.,  R.  Co.  v.  Greenwood  (Eng,).     537. 
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Action  for  penalty.     Limitation.     536  if. 

Bills  of  lading  are  symbols  of  property,  and  when  properly  Indorsed  operate 
as  delivery  of  propeny  itself.     Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Bill  of  lading.  Delivery  of  goods.  Railroad  company  has  no  right  to  make  a 
delivery  of  freight  otherwise  than  in  strict  accordance  with  bill  of  lading. 
Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Bill  of  lading.     Ownership  of  property.     554  n. 

Condition  of  shipment.  Waiver.  Carrier  has  no  right  to  demand  of  shipper 
a  waiver  of  his  right  as  condition  precedent  to  his  receiving  freight.  Mis- 
souri Pac.  R.  Co.  V,  Fagan  (Tex.).     666. 

Cqnnecting  lines.  Advanced  freight.  Where  company  require  shipper  of  freight 
consigned  beyond  terminus  to  advance  charges  for  entire  distance,  it  must 
so  deliver  goods  to  connecting  carrier  that  latter  would  be  under  same  obli- 
gation in  reference  to  them  which  would  have  been  upon  it  if  goods  had 
been  received  from  consignor  with  advance  payment.  Palmer  v,  Chicago, 
etc.,  R.  Co.  (Conn.).     629. 

Connecting  Jines.     Agreement  as  to  liability.     665  n. 

Connecting  lines.  Agreements  between.  Liability.  Where  two  roads  agree 
that  no  freight  shall  be  considered  as  delivered  from  one  to  another  unless 
charges  are  prepaid,  one  cannot  relieve  itself  from  liability  by  placing  car 
on  track  used  by  both  companies  and  notifying  through  road  thereof  with- 
out payment  or  guarantee  of  charges.  Palmer  v.  Chicago,  etc.,  R.  Co. 
(Conn.).     629. 

Connecting  lines.  Construction  of  statute.  Section  of  Georgia  Code  relating 
to  responsibility  of  connecting  roads  where  goods  are  transpoaed  over 
more  than  one  of  them,  A^ld  to  have  no  apphcation  unless  declaration  al- 
leges that  defendant  received  goods  from  its  connecting  line  in  good  order, 
and  there  being  no  such  allegation  defendant  might  show  that  damage  was 
done  before  it  received  the  freight.  Western  &  A.  R.  Co.  v.  Exposition 
Cotton  Mills  (Ga.T-     602. 

Connecting  lines.  Contract  to  ship  to  destination  shown  by  company  receiving 
cotton  destined  to  point  beyond  its  own  line*  without  limiting  its  liability; 
and  connecting  carriers  having  no  contract  with  plaintiff  are  not  liable  to 
him.     Alabama,  etc.,  R.  Co.  v.  Mount  Vernon  Co.  (Ala.).     657. 

Connecting  lines.  Custody  of  goods.  Delay.  Despatch  company  having 
contracted  to  carry  butter  from  Ontario  to  England,  hrld  to  have  made 
through  contract  of  carriage,  and  to  be  liable  to  the  shipper  for  damages 
sustained  owing  to  delay  in  getting  the  butter  aboard  the  steamship.  Mer- 
chant's Despatch  Trans.  Co.  t:  Hately  (Can.).     565. 

Connecting  lines.     Defective  cars.     664  n. 

Connecting  lines.  Delay.  Letters  from  agents.  Railroad  cannot  introduce 
letters  written  to  its  agents  by  agents  of  connecting  road  regarding  mta- 
take  in  transporting  freight  received  from  such  road  causing  delay.  Waite 
V.  New  York,  etc.,  R.  Co.  (N.  Y.).     576. 

Connecting  lines:  delivery  to.  Custom.  Fact  that  company  receiving  cotton, 
put  car  on  side  road  of  defendant  company  according  to  custom  and  agree- 
ment existing  between  them,  and  defendant's  agent  reported  car  to  account- 
ant, does  not  raise  presumption  that  defendant  accepted  car  as  carrier. 
Alabama,  etc.,  R.  Co.  t/.  Mount  Vernon  Co.  (Ala.).    657. 

Connecting  lines.  Duty  to  receive  freight  and  passengers  from  other  roads. 
Strike  of  employees.     650  n.  * 

Connecting  lines.  Exchange  of  cars.  Boycotts.  Carrier  cannot  refuse  to  re- 
ceive cars  from  connecting  lines  although  receiving  of  them  might  involve 
company  in  strike  or  boycott  of  employees.  Biers  v.  Wabash,  etc.,  R.  Co. 
(C.  C.).     646. 

Connecting  lines.  Exchange  of  cars.  Receiver  is  obliged  to  receive  and  tnns- 
port  freight  cars  and  furnish  accommodations  to  connecting  lines  to  same 
extent  as  proper  officers  of  railroad  companies.  Biers  v.  Wabash,  etc,  R. 
Co.  (C.  C).     646. 
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Connecting  lines,  inittry  to  freight.  Company  sued  for  injury  to  through 
freight  cannot  defend  on  ground  that  it  was  not  last  road  receiving  goods 
where  it  was  last  road  mentioned  in  through  bill  and  received  amount  of 
freight  from  consignee.  Western  &  A.  R.  Co.  v.  Exposition  Cotton  Mills 
(Ga.).    6oa 

Connecting  lines.  Liability  to  consignor.  One  company  receiving  freight 
from  another  is  liable  directly  to  consignor  for  any  breach  of  contract 
between  him  and  its  connecting  line,  and  is  entitled  to  benefit  of  any 
exemption  of  liability.     St.  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).    635. 

Connecting  lines.     Loss  of  goods.     662  n. 

Connecting  lines:  responsibility  of  carriers  for  negligence  of.    663  n. 

Connecting  lines:  wrongful  delivery  by.     664  n. 

Contract  of  carriage :  suit  on.    672  n. 

Delay.  Damages.  Consignee  cannot  recover  damages  for  delay  in  the  deliv- 
ery «f  merchandise  caused  by  depreciation  in  price,  unless  he  shows  that 
proceeds  of  consignment  were  less  than  purchase  pricp.  Haas  v,  Kansas 
City,  etc.,  R.  Co.  (Ga.).     572. 

Delay.     Damages.     Sale  at  fixed  price.     575  «. 

Delay.     Evidence.     Delays,  of  connecting  roads.     656  n. 

Delay  in  delivery.  Strike.  Railroad  is  not  liable  for  delay  in  delivering 
freight  caused  by  strike  of  employees  accompanied  by  violence  which  could 
not  be  suppressed.     Haas  v.  Kansas  City,  etc.,  Ri  Co.  (Ga.).     572. 

Delay  in  transporting.     571  ».     579  ». 

Delay  in  transporting  freight  caused  by  unusual  press  of  business.     655  n. 

Delay.     Machinery  shipped  for  special  purposes.     579  it. 

Delay.     Measure  of  damages.     575  n. 

Delay.     Neglect  to  forward  goods.     571  n. 

Delay.  Negligence.  Company  receiving  car  from  connecting  line  containing 
through  freight,  and  also  boiler  way-billed  to  point  on  its  line,  held 
guilty  of  negligence  in  sending  such  car  beyond  its  line  to  destination 
of  through  freight  without  opening  it  to  look  for  boiler.  Waite  v.  New 
York,  etc.,  R.  Co.  (N.  Y.).     576.  • 

Delay.  Pleading.  Evidence.  In  action  for  delay,  if  complaint  states  that  de- 
lay was  caused  by  negligence  and  answer  denies  negligence,  and  proof 
goes  largely  to  question  of  negligence,  exclusion  from  jury  of  question  of 
express  contract,  and  submitting  case  wholly  on  charge  of  negligence,  can- 
not be  objected  to  by  defendant.  Waite  v.  New  York  etc.,  R.  Co. 
(N.Y.).    576. 

Delay.  Season  of  shipment.  Evidence  of  conversation  at  time  of  contract. 
656  n. 

Delay.     Strike.     Riot  and  mob.     575  n. 

Delay.  Suit  by  consignee.  Where  contract  of  carriage  is  made  with  consignor 
consignee  cannot  sue  for  delay  unless  consignor  has  assigned  to  him  bill 
of  lading.     Haas  v.  Kansas  City,  etc.,  R.  Co.  (Ga.).     572. 

Delivery  of  goods.  Custom.  Fact  that  railroad  had  previously  delivered 
freight  shipped  to  order  of  consignor  to  third  party  before  acceptance  of 
draft,  such  draft,  however,  having  always  been  paid,  will  not  justify  find- 
ing that  there  was  course  of  dealing  which  would  take  the  case  out  of  the 
rule  as  to  proper  delivery.     Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Delivery  of  goods.  Where  goods  are  shipped  to  order  of  consignor  railroad  is 
not  justified  in  delivering  them  to  third  person  without  bill  of  lading,  and 
merely  on  production  of  invoice  and  letter  giving  him  notice  of  draft. 
Pennsylvania  R.  Co.  v.  Stern  (Pa.).     551. 

Delivery  without  bill  of  lading.  Usage.  Railroad  delivering  cattle  consigned 
to  shipper  to  party  whom  it  is  directed  merely  to  notify,  hfld  liable  to 
bank  discounting  consignor's  draft  to  such  person.  Fact  that  it  was  cus> 
tomary  to  so  deliver  shipments  between  same  parties  held  no  defence. 
Northern  Pennsylvania  R.  Co.  v.  Commercial  Bank  (U.  S.).     556. 

Delivery  of  goods  without  presenting  bill  of  lading.     Custom.     554  if. 
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Discrimioation.     Agreement  to  rebate.     528  n. 

Discrimination.     English  Railway  and  Canal  Traffic  Act.     542  n. 

Discrimination.  In  absence  of  statutory  or  charter  regulations  to  the  contrary, 
railroad  may  discriminate  as  ta  rates,  provided  no  unreasonable  charge  is 
made;  but  no  discrimination  can  be  maide  in  the  right  to  ship.  Avinger  v. 
South  Carolina  R.  Co.    (S.  Car.).  519. 

Discrimination.     Pleading.     536  n. 

Discrimination.  Pleading.  Allegation  that  railroad  directed  agents  to  refuse 
to  receive  or  transport  any  goods  offered  for  transportation  by  the  plaintiff 
except  when  prepaid,  does  not  state  caifee  of  action  if  it  fails  to  aver  that 
agents  have  refused  to  receive  or  transport  goods,  and  that  he  has  actually 
been  injured.     Allen  v.  Cape  Fear,  etc.,  R.  Co.  (N.  Car.).     532. 

Discrimination.     Preference.     528  n. 

Duty  of  carrier  receiving  goods.     527  n. 

Excessive  charges.  Jurisdiction  of  railroad  commissioners.  Oregon  board  of 
railroad  commissioners  A^ld  to  have  no  jurisdiction  to  require  railroad 
company  to  refund  to  shipper  sum  of  money  alleged  to  have  been  exacted 
in  excess  of  reasonable  charge.  Board  of  Railroad  Commrs.  v.  Oregon 
R.  &  N.  Co.  (Ore.).     542. 

Failure  to  deliver  goods.  Fire.  Where  goods  are  allowed  to  remain  at  depot 
until  company  becomes  liable  only  as  warehouseman,  and  afterwards  owner 
demands  goods  and  he  is  informed  that  they  have  not  arrived,  and  after- 
ward depot  is  burned,  failure  to  deliver  goods  on  demand  of  owner  is  such 
negligence  as  renders  company  liable  for  their  value.  Union  Pac.  R.  Co. 
«/.  M oyer  (Kan.).     615. 

Failure  to  transport  goods.     Pleading.     531  m. 

Fast  freight  line.  Limiting  liability.  Transportation  company  not  entitled  to 
limit  its  liability  by  requiring  that  owner  shall  look  to  railroad  over  which 
property  is  shipped  for  damages.  Block  v.  Merchants'  Despatch  Co. 
(Tenn.).     579. 

Interstate  commerce.  Transportation  from  one  state  into  another,  or  over 
connecting  lines  between  two  points  within  the  same  state  where  one  of 
such  connecting  lines  runs  entirely  in  another  state,  is  interstate  com- 
merce, of  which  the  railroad  commission  can  have  no  jurisdiction.  Stem- 
berger  7k  Cape  Fear,  etc.,  R.  Co.  (S.  Car.).     693. 

Jewelry.  False  statement  of  shipper.  Company  is  exempt  from  liability  for 
loss  of  jewelry,  character  of  which  is  misrepresented  by  shipper,  and  which 
is  shipped  as  household  goods  in  order  to  obtain  lower  rate.  Charleston, 
etc.,  R.  Co.  V.  Moore (Ga.).    623. 

Lease.  Loss  of  freight  burned  at  depot:  liability  for,  cannot  be  avoided  by 
company  under  plea  that  its  road  was  leased  to  other  company  who  owned 
depot.     International,  etc.,  R.  Co.  v.  Moody  (Tex.).     607. 

Libel.  Published  order  to  servants.  Instructions  to  servants  of  railroad  not 
to  ship  for  certain  person  except  when  freight  charges  are  prepaid,  and  a 
request  to  connecting  line  to  make  similar  order,  is  a  privileged  commuai- 
cation,  and  does  not  constitute  libel  in  absence  of  express  mVlice.  Allen 
V.  Cape  Fear,  etc.,  R.  Co.  (N.  Car,).     532. 

Limiting  liability.     Authorities  arranged  by  states.     672  i». 

Limiting  liability.  Bill  of  lading.  Where  carrier  pleads  stipulation  exempting 
it  from  liability,  instruction  as  to  what  is  essential  to  constitute  such  a  con- 
tract Ae/d  immaterial  after  instruction  that  stipulation  relied  on  is  unrea- 
sonable and  against  public  policy.  Block  v.  Merchants'  Despatch  Co. 
(Tenn.).     579. 

Limiting  liability.  Connecting  line.  I^x  loci  contractus.  Company  receiving 
freight  from  another  company  shipped  in  another  state  must,  to  claim  ex- 
emption from  liability,  prove  that  stipulation  making  exemption  was  lawful 
in  state  where  it  was  made.  International,  etc.,  R.  Co.  v.  Moody  (Tex.).  607. 

Limiting  liability.  Contract  of  affreightment.  Fact  that  shipper  signed 
freight  contract  limiting  carrier's  liability  under  misapprehension  of  its 
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contents,  it  having  been  executed  in  duplicate,  one  copy  of  which  he  re* 
tained,  in  absence  of  fraud  by  carrier,  will  not  vitiate  limitation  after  con- 
tract has  been  acted  upon.     St.  Louis,  etc.,  R.  Co.  v.  .Weakly  (Ark.).    635. 

Limiting  liability.  Despatch  company.  Transportation  company  cannot  limit 
its  liability  by  requiring  that  owner  shall  look  to  railroad  over  which  prop< 
erty  is  shipped.  Despatch  company  is  common  carrier,  and  railroad  over 
whose  line  it  ships  its  freight  is  but  its  agent.  Block  v.  Merchants'  De- 
spatch Co.  (Tenn.).     579. 

Limiting  liability.     Express  companies.    496  i>. 

Limiting  liability.  How  far  carriers  may  limit  their  common-law  liability  by 
contract.     677  n. 

Limiting  liability.  Lfx  loci  contractus.  Contract  limiting  liability  for  trans- 
portation of  goods  into  Georgia  from  another  state  will  be  held  valid  by 
Georgia  courts  if  it  is  lawful  where  it  is  made,  although  it  would  be  void  if 
made  in  Georgia.  Western  &  A.  R.  Co.  v.  Exposition  Cotton  Mills  (Ga.). 
602.  • 

Limiting  liability.     Shipments  of  live  stock.     Reduced  rates.    614  n. 

Limiting  liability.  Specific  sum.  Stipulation  that  measure  of  damages  for 
loss  or  injury  to  live  stock  should  not  exceed  $50  per  head  when  based 
upon  consideration  of  reduction  in  rates  maintained.  St.  Louis,  etc.,  R. 
Co,  V.  Weakly  (Ark.).     635. 

Limiting  liability.  Stipulation  as  to  damages.  Carrier  has  no  right  to  require, 
as  condition  precedent  to  receiving  live  stock,  agreement  that  in  case  of 
loss,  measure  of  damages  shall  not  exceed  cash  value  at  place  of  shipment. 
Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.).     666. 

Limiting  liability.     Stipulation  for  notice.     678  n. 

Limiting  liability  to>specified  sum.  Company  may  stipulate  for  limitation  to 
specified  sum  in  case  of  total  loss  in  consideration  of  deduction  from  regular 
rates.     Louisville,  etc.,  R.  Co.  v.  Sherrod  (Ala.).     611. 

Limiting  liability.  Warehouseman.  Evidence.  Receipt  in  contract  limiting 
liability  of  carrier  Aclcl  immaterial  in  action  by  owner  to  recover  value  of 
goods  destroyed  by  fire  after  they  arrived  at  destination  and  were  permitted 
to  remain  until  carrier  became  liable  only  as  warehouseman.  Unioji  Pac. 
R.  Co.  V,  Moyer  (Kan.).     615. 

Live  stock.  Act  of  God.  Company  which  has  agreed  to  transport  cattle  on 
certain  day  cannot  plead  act  of  God  which  takes  place  after  such  day  as 
defence  to  action  for  damages  for  breach  of  contract.  Gulf,  etc^  R.  Co.  v. 
McCorquodale  (Tex.).     653. 

Live  stock:  carriers  of.  Who  are.  (Company  engaged  in  business  of  trans- 
porting live  stock  holding  itself  out  as  such  is  a  common  carrier  of  live 
stock,  with  such  limitations  of  its  common-law  liabilities  as  arise  from  hab- 
its, wants,  vices,  etc.,  of  animals.     Ay  res  v.  Chicago,  etc.,  R.  Co.  (Wis.). 

679. 

Live  stock.  Contributory  negligence.  Action  for  damages  for  injury  to  horse 
while  being  unloaded.  What  is  considered  as  plea  of  contributory  neg* 
Itgence  requiring  reply.     Owen  v.  Louisville  &  N.  R.  Co.  (Ky.).     687. 

Live  stock.  Custom.  Evidence  to  prove  custom  among  railroads  not  to  re- 
ceive stock  unless  shipper  agrees  to  hold  company  harmless  for  delays  in 
taking  up  freight  is  incompetent.  Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.). 
666. 

Live  ^tock.  Damages.  Where  plaintiff's  evidence  showed  contract  of  ship- 
ment to  have  been  in  writing,  objections  to  questions  asked  him  on  cross- 
examination  as  to  his  agreement  to  provide  for  stock  hc/d  properly  sus- 
tained.    Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.).     666. 

Live  stock.  Defective  apparatus.  Contributory  negligence.  Carrier  must 
furnish  safe  means  of  unloading.  Contributory  negligence  Of  owner  having 
knowledge  of  unsafe  platform,  question  for  jury.  Owen  v,  Louisville,  etc., 
R.  Co.  (Ky.).    687. 
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Live  stock.  Delay.  Damages.  Company  sued  for  damages  arising  from  de- 
lay is  not  liable  for  damages  arising  from  delay,  from  Saturday  to  Monday, 
in  sale  of  stock,  where  delivery  was  made  at  market  in  time  for  sale  on 
Saturday.    Ayres  r.  Chicago,  etc.,  R.  Co.  (Wis.)-     679. 

Live  stock.  Delay.  Damages.  Where  plaintiff  seeks  damages  for  breach  of 
contract  to  transport  cattle  on  certain  day,  defendant  cannot  show  that  de- 
preciation in  price  was  caused  by  failure  of  cattle  to  conform  to  standard, 
and  not  by  delay  in  shipment.  Gulf,  etc.,  R.  Co.  v.  McCorquodale  (Tex.). 
653. 

Live  stock.    Delay  in  transportation.    6S6  n. 

Live  stock.     Delay  in  transportation.     Measure  of  damages.    686  ». 

Live  stock.  Evidence.  In  action  against  company  for  loss  of  jack,  declara- 
tions of  tramp  found  in  the  car  with  the  dead  jack  Aeld  inadmissible.  St. 
Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).     635. 

Live  stock.  Failure  to  furnish  cars.  Company  has  burden  of  proving  inability 
to  furnish  cars  at  certain  time  as  requested.  Ayres  v.  Chicago,  etc.,  R. 
Co.  (Wis.).    679. 

Live  stock.  Failure  to  furnish  cars.  Company  requested  to  furnish  cars  for 
live  stock  at  certain  time  must  inform  applicant  whether  it  can  furnish  such 
cars,  and  if  it  fails  to  give  such  notice,  shipper,  relying  upon  its  perform- 
ance of  its  duty,  may  recover  of  company  damages  suffered  by  reason  of 
failure  to  furnish  cars.     Ayres  v.  Chicago,  etc.,  R.  Co.  (Wis.).    679. 

Live  stock.  Injury.  Burden  of  proof.  Where  shipper  under  contract  limiting 
company's  liability  accompanies  stock,  and  makes  provision  for  it,  be  has 
the  burden  of  showing  chat  loss  of  stock  resulted  from  negligence  of  com- 
pany.    St.  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).    635. 

Live  stock.     Injuries.     Damages.     671  n. 

Live  stock.  Lack  of  cars.  Company  cannot  excuse  breach  of  contract  to 
transport  cattle  on  certain  day  by  fact  that  it  had  no  empty  cars  in  which 
to  receive  cattle.    Gulf,  etc..  R.  Co.  v.  McCorquodale  (Tex.).    653. 

Live  stock.  Lack  of  cars.  Evidence.  Where  company  pleads  as  defence  to 
breach  of  contract  to  transport  cattle  on  certain  day  that  it  had  no  empty 
cars,  plaintiff  may  show  that  empty  cars  were  standing  at  place  of  ship- 
ment during  time  of  delay.    Gulf,  etc.,  R.  Co.  v.  McCorquodale  (Tex.). 

653. 
Live  stock.     Loss.     Measure  of  damages.    Where  cargo  of  horses  consists  of 

mares  with  foal,  there  is  defect  in  freight  and  measure  of  damages  for  loss 

in  price,  less  freight  charges,  which  they  would  have  brought  at  destination 

in  condition  which  they  would  have  been  in  had  company  exercised  due 

care.     Missouri  Pac.  R.  Co.  v,  Fagan  (Tex.).     666. 

Live  stock.     Negligence  in  carriage.     Damages.     687  n. 

Live  stock.  Notice  of  claim  of  damages  waived  by  company  where  agent  has 
injured  animal  examined  and  returned.  Owen  v.  Louisville,  etc,  R.  Co. 
(Ky.).    687. 

Live  stock.  Obligation  of  carrier.  Where  a  railroad  undertakes  to  carry  live 
stock,  it  becomes  subject  to  same  conditions  so  far  as  condition  of  animals 
are  concerned,  as  in  case  of  other  freight.  Northern  Pennsylvania  R.  Co. 
V,  Commercial  Bank  (U.  S.).     556. 

Live  stock.  Stipulation  as  to  damages.  Carrjer  has  no  right  to  require,  as 
condition  precedent  to  receiving  live  stock,  agreement  that  in  case  of  loss 
measure  of  damages  shall  not  exceed  cash  value  at  place  of  shipment. 
Missouri  Pac.  K.  Co.  v.  Fagan  (Tex.).     666. 

Live  stock.  Unreasonable  regulation.  Kequiren>ent  by  company  that  shipper 
shall  accompany  stock,  and  provide  for  it  at  his  own  risk  and.  expense,  as 
condition  to  receiving  such  stock,  is  unreasonable,  and  defendant  cannot 
prove  such  custom  in  order  to  avoid  liability.  Missouri  Pac.  R.  Co.  v, 
Fagan  (Tex.).     666. 

Loss  of  goods.  Notice  of  claim.  Condition  in  receipt  requiring  claim  for  loss  to 
be  presented  within  thirty  days  after  receipt  of  package  is  reasonable.  But 
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if  shortage  in  package  was  not  discovered  until  after  prescribed  time,  condi- 
.    tion  will  not  preclude  recovery.     Glenn  v.  Southern  Ex.  Co.  (Tenn.).     627. 

Machinery.  Open  cars.  Where  shipper  agrees  that  machinery  may  be  trans- 
ferred on  open  cars,  company  is  not  liable  for  damage  caused  thereby  in 
absence  of  its  own  negligence  or  unreasonable  delay.  Western  &  A.  R. 
Co.  V.  Exposition  Cotton  Mills  (Ga.).    602. 

Mail.'  Carriage  of  U.  S.  mail.     511  ». 

Mail:  contract  for  carrying.  United  States  statute  giving  Postmaster-General 
authority  10  deduct  from  pay  of  contractors  price  of  trip  where  trip  is  not 
made,  and  not  to  exceed  three  times  price  of  trip  where  failure  is  caused  by 
fault  of  contractor,  Jke/J  not  repealed.  Chicago,  etc.,  R.  Co.  v.  United 
States  (U.  S.).     508. 

Notice  of  claim  for  loss.  Condition  requiring  shipper  to  give  notice  of  claim  to 
agent  before  removal  of  stock,  cannot  be  shown  to  exist  as  to  custom,  it 
not  being  reasonable  to  require  such  notice  where  company  has  no  agent 
at  point  of  shipment  upon  whom  notice  can  be  served.  Missouri  Pac.  R. 
Co.  V,  Fagan  (Tex.).     666.    • 

Rates.  Charter  contract.  Charter  of  Georgia  R.  &  B.  Co.  AeU  not  a  contract 
between  state  and  railroad  that  latter  might  charge  whatever  it  choosed 
within  certain  prescribed  limits,  and  company  is  subject  to  provisions  of 
subsequent  legislation  providing  for  commissioners  to  regulate  railroad 
tariffs.     Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Rates:  charter  restriction  against  regulation  of.     518  ». 

Rates.  Constitutional  law.  State  may  prescribe  rates  to  be  charged  by  rail- 
road  company  in  absence  of  charter  provision  forbidding  it,  subject  to 
limitation  that  carriage  is  not  required  without  reward,  or  on  conditions 
amounting  to  taking  property  without  compensation,  and  that  what  is  done 
does  not  amount  to  regulation  of  commerce.  Georgia  R.  &  B.  Co.  v. 
Smith  (U.S.).     511. 

Rates.  Excessive  charges.  Provision  in  statute  requiring  commissioners  to 
enter  complaint  in  court  of  equity  where  its  orders  have  been  violated  or 
neglected,  AeU  not  to  authorize  such  proceedings  in  order  to  enforce  re- 
payment of  freight  charges  claimed  to  have  been  unreasonable.  Board  of 
R.  Commrs.  v.  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Rates.  Jurisdiction  of  railroad  commissioners.  Act  creating  railroad  com- 
missioners did  not  give  board  authority  to  adjust  differences  between  rail- 
road companies  and  shippers,  although  it  was  empowered  to  hear  com- 
plaints.     Board  of  Railroad  Commrs.  v  Oregon  R.  &  N.  Co.  (Ore.).     542. 

Rates:  power  of  legislature  to  regulate.     518  ». 

Receiver:  liability  of,  as  common  carrie.r.     8  n. 

Receiver.  Loss  of  goods.  Goods  lost  in  transit  while  road  is  operated  by  re- 
ceiver not  being  carried  under  an  undertaking  by  the  corporation,  the 
negligence  causing  the  loss  is  not  the  negligence  of  the  corporation,  and  an 
action  will  not  lie  against  it.     Kansas  Pacific  R.  Co.  v.  Searle  (Col.).     6. 

Receiver  of  railroad  company  who  controls  its  operation  is  no  less  common 
carrier  because  property  of  road  is  in  custody  of  court.  Biers  v.  Wabash, 
etc.,  R.  Co.  (C.  C).     646. 

Refusal  to  carry.     528  ». 

Refusal  to  carry.  Exemplary  damages:  railroad  is  liable  for,  for  refusal  to 
carry  goods,  only  in  case  of  ill-will  or  malicious  disregard  for  rights  of 
another.     Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Refusal  to  carry.  Instruction  that  if  railroad  after  refusing  to  carry  for  plaintiff 
carried  for  others  freight  that  was  received  and  discharged  at  private 
platform,  plaintiff  cannot  recover,  properly  refused,  as  it  presumes  that 
position  of  carrier  had  been  established,  which  is  question  for  jury. 
Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Refused  to  carry.  *'  Regular  station.**  Place  where  there  has  never  been  any 
agent  but,  where  trains  sometimes  stop,  A^/d  not  "  regular  station"  within 
meaning  of  North  Carolina  Code  imposing  penalty  for  refusing  to  receive 


720  IKDEX. 

CARRlERS^Omtinucd. 

freight  ac  any  regular  depot,  station,  wharf,  etc     Kellogg  v.  Suffolk,  etc.» 
R.  Co.  (N.  Car.).     529. 

Valuation.    Loss  of  goods.    Statement  made  by  shipper  as  to  value.'  624  n. 

Who  are.  Branch  roads.  Instruction  that  if  railroad  company  operated 
branch  road,  whether  it  had  a  right  to  construct  it  or  not,  it  will  become  a 
common  carrier  thereon,  A^ld  erroneous.  Avinger  v.  South  Carolina  R. 
Co.  (S.  Car.).     519. 

Who  are.  Branch  roads.  Question  whether  branch  road  constructed  by  rail- 
road company  has  been  used  for  general  transportation  so  as  to  make 
company  liable  as  carrier  as  to  such  branch  is  one  of  fact  for  jury. 
Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Who  are.  Branch  roads.  Where  railroad  company  is  invested  with  power  to 
construct  branches,  it  will  become  a  carrier  as  to  such  branches.  Avinger 
V,  South  Carolina  R.  Co.  (S.  Car.).     519. 

Who  are.     Cabmen,  draymen,  and  porters.     495  n. 

Who  are.  Common  carrier  is  one  who  undertakes  as  a  business  for  hire  or 
reward  to  carry  from  one  place  to  another  for  all  who  apply.  Schloss  v, 
Wood^(Colo.).     492. 

Who  are.  *  Evidence.  Whether  person  is  common  carrier  depends  on  whether 
he  holds  himself  out  as  such.  By  engaging  in  business  generally  or  by  an- 
nouncing it  by  advertising,  etc.,  person  may  fix  upon  himself  the  liability 
of  a  common  carrier.     Schloss  v.  Wood  (Colo.).     492. 

Who  are.     Express  companies.     496  n. 

Who  are.     Ferrymen.     496  n. 

Who  are.     Omnibus  proprietors.     496  ». 

Who  are.  Owners  of  steamboats,  ships,  vessels,  canal-boats  and  tow-boats. 
496  ff . 

Who  are.  Province  of  jury.  Where  parties  receive  merchandise  at  terminus 
of  railroad  and  transport  it  to  neighboring  town,  where  they  had  office  and 
where  bills  were  collected,  etc.,  Aeld,  a  question  for  jury  whether  they 
were  common  carriers.    Schloss  v.  Wood  (Colo.).     492. 

Who  are.  Question  for  jury.  Question  .as  to  whether  party  is  a  common  car- 
rier is  one  of  fact,  and  consequently  for  jury.  Avinger  v.  South  Carolina 
R.  Co.  (S.  Car.).     519. 

Who  are.     Railroad  companies.     497  n. 

Who  are.  Railroad  is  a  common  carrier,  and  is  bound  to  carry  for  all  persons 
all  goods  offered  for  transportation.  Avinger  v.  South  Carolina  R.  Co. 
(S.  Car.)    519. 

Who  are.     Stage-coach  lines.    497  if. 

Who  are.     Street  railways.     497  n.  • 

Who  are.     Telephone  companies.     497  n. 

Who  are.     Transportation  companies.    498  M. 

Who  are.     Wagoners.     498 ». 

CATTLE  GUARDS.    See  Fences. 
CHARTER.    See  Carriers  ;  Constitutional  Law. 

CHILDREN.    See  Parent  and  Child. 

Contributory  negligence.    Capacity  and  degree  of  care;  when  a  question  for 

jury.     396 «. 
Contributory  negligence.     Children  so  young  as  to  be  turn  sui  juris,    395  li. 
Contributory  negligence.     Child  seven  years  of  age  or  upwards  is  supposed  to 

be  capable  of  taking  care  of  himself.     395  ». 
Contributory  negligence.     Instruction.    Where  boy  of  eleven  years  was  killed 

at  crossing,  instruction  that  jury  should  consider  boy's  age  and  discretion 
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keU  erroneous  and  misleading.    Erwin  v,  St.  Louis,  etc.,  R.  Co.  (Mo.). 

390- 
Contributory  negligence  of  infant^     394  n. 

Contributory  negligence.    Question  of  care  to  be  required  of. a  child  is  for  jury. 

395  «. 
Contributory  negligence.    Whether  children  are  non  sui  juris.    When  a  matter 

of  law.     395  n. 

Infant  plaintiffs.     Next  friend.    The  husband  of  their  mother  has  no  interest 

in  suit  by  infant  plainti£fs  to  recover  for  killing  their  father,  and  he  may 

act  in  such  suit  as  next  friend.    International,  etc.,  R.  Co.  v.  Kuehn  (Tex.). 

Interest  in  deceased's  life.  Under  South  Carolina  statute  children  of  person 
killed  may  maintain  action  although  at  date  of  the  killing  all  of  the  plain- 
tiffs were  adults,  having  no  legal  claim  on  deceased  for  support.  Petrie  v. 
Columbia,  etc.,  R.  Co.  (S.  Car.).    430. 

CITIZENSHIP.    See  United  States  Courts. 
Citizenship  of  corporations.     700  n. 

Jurisdiction  of  federal  courts.     701  n. 
urisdiction  of  federal  courts:    for  purposes  of  determining,  corporation  is 
citizen  of  state  which  created  it  and  where  its  chief  office  is.     Connor  v. 
Vicksburg  &  M.  R.  Co.  (C.  C).    696. 
Jurisdiction  of  federal  court  over  railroad  does  not  depend  on  diverse  citizen- 
ship of  party.     Connor  v,  Vicksburg  &  M.  R.  Co.  (C.  C).     696. 

COASTING.    See  Crossings. 

COLLISION. 

Collision  at  railroad  crossing.     Duty  of  engineer.     285  n. 

Condition  of  engineer.  In  action  for  injuries  to  car  by  collision  at  railroad 
crossing  it  may  be  shown  that  defendant's  engineer  had  been  drinking. 
New  York,  etc.,  R.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

Crossing  Breach  of  contract.  Action  by  company  against  another  to  recover 
damagfes  for  collision  at  crossing  may  be  mainuined  under  contract  by 
which  defendant  company  was  to  maintain  crossing,  and  collision  was 
caused  by  servants  of  defendant  failing  to  obey  signal.  New  York,  etc., 
R.  Co.  V,  Grand  Rapids  &  I.  R.  Co.  (Ind.).     383. 

Crossing.  Damages.  Evidence.  In  action  for  injury  to  car  by  collision  at 
railroad  crossing,  testimony  as  to  cost  of  repairing  car  and  difference  in 
value  before  and  after  injury  is  competent  New  York,  etc.,  R.  Co.  v. 
Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

COMMISSIONERS.    See  Railroad  Commissionbrs. 

CONFESSION  OF  JUDGMENT.    See  Judgment. 

CONSTITUTIONAL  LAW. 

Attorney's  fee.  Class  legislation.  Statute  authorizing  taxing  of  an  attorney's 
fee  against  the  company  in  event  a  judgment  is  recovered  against  it  for 
killing  stock  through  failure  to  fence,  is  unconstitutional  and  void.  Wilder 
V,  Chicago,  etc.,  R.  Co.  (Mich.).     162. 

Carriers.  Charter  contract.  Charter  of  Georgia  R.  &  B.  Co.  keld  not  a  con- 
tract between  state  and  railroad  that  latter  might  charge  whatever  it 
choosed  within  certain  prescribed  limits,  and  company  is  subject  to  provi- 
sions of  subsequent  legislation  providing  for  commissioners  to  regulate 
railroad  tariffs.    Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 
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Carriers.  Rates.  State  may  prescribe  rates  to  be  charged  by  railroad  in  ab- 
sence of  charter  provision  prohibiting  it.  subject  to  limitation  that  carriage 
is  not  required  without  reward,  and  that  what  is  done  does  not  amount  to 
regulation  of  foreign   or   interstate  commerce.     Georgia  R.  &  B.  Co.  v. 

Smith  (U.S.).     511. 

Charter  restriction  against  regulation  of  rates.     518  n. 

Citizenship.  Corporations  have  no  absolute  right  to  recognition  in  any  state 
save  that  where  it  was  created.  Term  *'  citizen  "  in  constitution  does  not 
include  corporation.     Woodward  v.  Commonwealth  (Ky.).    498. 

Corporations.     Personality.     507  n. 

Crossing.  Public  benefit.  Statute  requiring  company  to  make  crossing  out- 
side of  any  enclosure  on  demand  of  any  two  citizens,  ^iSi/ unconstitutional. 
Gulf,  etc,  -R.  Co.  V.  Ellis  (Tex.).     292. 

Express  companies.  License.  Kentucky  act  requiring  foreign  express  com- 
panies to  procure  license  is  not  in  violation  of  federal  constitution.  Wood- 
ward V.  Commonwealth  (Ky.).    498. 

Farm  crossing.  Statute  requiring  railroads  to  make  farm  crossing  is  uncon- 
stitutional in  so  far  as  it  applies  to  companies  which  secured  their  right  of 
way  before  its  enactment.     Gulf,  etc.,  R.  Co.  v.  Rowland  (Tex.).     286. 

Legislative  control.  When  exempt.  In  order  to  exempt  corpopations  from 
legislative  control,  exemption  must  appear  clearly  and  unmistakably. 
Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Private  corporations.  Obligation  of  contract.  Railroad  company  is  private 
corporation,  and  a  contract  embodied  in  its  charter  is  within  constitutional 
clause  prohibiting  impairment  of  obligation  of  contract.  Georgia  R.  &  B. 
Co.  V,  Smith  (U.  S.).     511. 

Public  use.  Legislative  control.  When  property  is  affected  with  a  public  use 
business  is  subject  to  public  control  for  convenience  and  security  of  public, 
and  to  prevent  unreasonable  charges,  and  favoritism  by  unjust  discrimina- 
tion.    Georgia  R.  &  B.  Co.  v.  Smith  (U.  S.).     511. 

Railroad  depots.     Regulation  by  statute.     465  m. 

Rates;  power  of  legislature  to  regulate.     518  n. 

Residence  and  citizenship  of  corporation.     507  n. 

Title  of  act.  Constitutionality.  Statute  providing  that  all  gates  at  farm  cross- 
ings shall,  in  the  absence  of  an  agreement,  be  constructed,  etc.,  by  land- 
owner, may  be  inserted  in  siatute  entitled  "  An  act  requiring  railroad  cor- 
porations ro  fence  their  right  oi  way/'  etc  hiuut  v.  Lake  Shore,  etc.,  R. 
Co.  (Ind.).     178. 

CONSTRUCTION. 

Filing  map.  Right  of  company.  When  company  has  as  required  by  General 
Railroad  Act,  filed  map  and  survey  of  land  and  given  required  notice,  it  has 
acquired  right  to  construct  its  road  upon  such  line  in  nature  of  lien  upon 
the  land,  which  is  exclusive  as  to  all  other  companies  and  free  from  inter- 
ference.    Rochester,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.).    267. 

CONTRACTORS.    See  Mail. 
CONTRACTS.    See  Receiver. 

CONTRIBUTION. 

Doctrine  of  contribution  suted.  Application  where  one  company  meets  entire 
expense  of  constructing  crossing  whei^e  its  track  crosses  that  of  another 
company.     Baltimore  &  O.  R.  Co.  v.  Walker  (Ohio).     271. 

CONTRIBUTORY   NEGLIGENCE.    See  Animals;  Children;  Fires. 
Liability  notwithstanding.    Although  party  injured  is  negligent,  company  is  still 
liable  if  by  exercise  of  ordinary  care  after  discovery  of  danger  accident 
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could  have  been  prevented,  or,  if  company  failed  to  discover  danger  when 
the  exercise  of  ordinary  care  would  have  discovered  it.  Kelly  v.  Union  R. 
&  T.  Co.  (Mo.).     396. 

Liability  notwithstanding.  Party  injured  at  crossing  is  entitled  to  recover  not- 
withstanding want  of  ordinary  care  on  his  part  if  those  in  charge  of  train 
could  by  exercise  of  ordinary  care  have  avoided  injuring  him.  Louis- 
ville, etc.,  R.  Co.  V.  Schuster  (Ky.).     407. 

Nonsuit.  Contributory  negligence  being  matter  of  defencewhich,  must  be 
proved  to  satisfaction  of  jury;  it  cannot  constitute  ground  for  nonsuit. 
Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.).     430. 

Province  of  court.  According  to  rule  in  Texas,  it  is  not  error  for  court  to  omit 
to  instruct  that  it  was  plaintiffs'  duty  as  they  approached  crossing  to  look 
and  listen  for  trains  if  charge  as  to  contributory  negligence  has  been  given 
in  general  terms.     Gulf,  etc.,  R.  Co.  v.  Greenlee  (Tex.).     424. 

CORONER'S   INQUEST.    See  Evidence. 

CORPORATIONS.    See  Citizenship;  Pleading  and  Practice. 

Constitutional  law.  Citizenship.  Corporation  has  no  absolute  right  to  recog. 
nition  in  any  State,  save  that  where  it  was  created.  Term  **  citizen" 
in  constitution  does  not  include  corporations.  Woodward  v.  Common- 
wealth (Ky.).     498. 

Corporate  existence.  On  appeal  from  justice's  court  in  action  for  killing  stock 
it  is  not  necessary  for  plaintiff  to  prove  that  railway  company  is  a  corpora- 
lion  to  entitle  him  to  recover.  Kansas  City,  etc.,  R.  Co.  v.  Bolson  (Kan.). 
144. 

Personality  of  corporations.     507  n. 

Private  corporation.  Obligation  of  contract.  Railroad  company  is  a  private 
corporation  though  its  uses  are  public,  and  contract  embodied  in  charter  is 
within  constitutional  clause  prohibiting  impairment  of  contract.  Georgia 
R.  &  B.  Co.  V.  Smith  (U.  S.).     511. 

Residence  and  citizenship.     507  n. 

Residence  and  citizenship  of  corporations.     In  federal  courts.     507  n. 

Sale  of  road.  By  railroad-incorporation  law  of  Texas  there  is  no  authority 
conferred  upon  railroads  to  sell  their  tracks  nor  to  purchase  track  of  another 
company.     Gulf,  etc.,  R.  Co.  v.  Morris  (Tex.).     94. 

Transfer  of  property.  Railroad  cannot  so  dispose  of  its  track  and  property  as 
to  incapacitate  itself  from  fulfilling  its  duties  to  the  public  except  express 
power  has  been  conferred  upon  it.  Gulf,  etc.,  R.  Co.  v.  Morris  (Tex.). 
94. 

CRIMINAL  LAW. 

Obstruction  of  highway.  Receiver.  Corporation  in  hands  of  receiver  cannot 
be  prosecuted  criminally  for  obstruction  of  highway  by  receiver's  servants 
or  agents.     State  v.  Wabash  R.  Co.  (Ind.).     i. 

CROSSING. 

Construction  of  Crossing  and  Restoration  op  Street. 

Alteration  of  track.  Power  of  court  to  require  lateral  change  in  location  of 
tracks  long  before  laid  on  public  streets  should  not  be  exercised  unless 
reasonably  necessary.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Approaches  to  crossing:  duty  of  company  as  to.     261  n. 

Bridges  and  footways:  duty  to  construct.     261  n. 

Bridge  over  highway.  Mandamus.  Manner  in  which  duty  of  restoring  streets 
should  be  performed  after  building  bridge  over  tracks  and  approaches 
thereto.  Mandate  of  court  may  properly  be  specific  in  that  regard.  State 
V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 
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Bridce  over  highway.  Necessity  of  works  by  another  company  A^U  not  a 
uital  objection  to  mctndamus  proceedings  against  defendant.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 

Bridge  over  street.  Mandamus,  Where  mandamus  proceedings  were  pending 
against  two  railroad  companies  to  compel  them  to  bridge  their  tracks,  and 
the  roads  were  near  together  so  that  bridges  should  be  made  continuous 
over  all  the  tracks,  held  not  error  to  require  both  causes  to  be  tried  together. 
State  V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     350. 

Bridge  over  street.  Necessity.  In  view  of  necessity  that  bridges  be  built  over 
tracks  of  two  railroads  if  over  either,  evidence,  ^^/e/ admissible  as  to  extent 
of  use  of  crossing  by  the  other  company  showing  necessity  for  bridge. 
State  V,  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Bridges  over  streets.  Statute.  Special  act  authorizing  company  to  construct 
branch  lines  and  requiring  city  to  build  approaches  to  street  bridges  con- 
strued as  not  applicable.     State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).    350. 

Bridging  street.  Cost.  Apportionment.  In  proceedings  against  two  com* 
panics  to  compel  construction  of  bridge  over  tracks,  each  company  was 
properly  required  to  construct  those  parts  above  their  own  tracks  and  ap> 
proacbes  upon  their  sides  without  other  apportionment.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     35a 

Change  of  highway.     362  it. 

Constitutionality  of  statute.  Public  benefit  Statute  requiring  company  to 
make  crossmg  outside  of  any  enclosure  on  demand  of  any  two  citizens 
i^/t/ unconstitutional.     Gulf,  etc.,  R.  Co.  v.  Ellis  (Tex.).     393. 

Construction  of  crossing.     Negligence.    263  n. 

Duty  of  company  to  m^e  crossing.     360  n. 

Grade  crossing.  Bridge.  Fact  that  road  has  once  been  constructed  at  grade 
does  not  exempt  it  from  bridging  when  that  becomes  necessary.  State  9. 
Minneapolis,  etc.,  R.  Co.  (Minn.).     350. 

Grade  crossing.  Construction.  Statute  relating  to  highway  crossings  con- 
strued as  intended  to  provide  how  grade  crossing  should  be  constructed, 
but  not  as  authorizing  all  crossings  to  be  at  grade.  State  0.  Minneapolis* 
etc.,  R.  Co.  (Minn.).     250. 

Grade  crossing.     Revocation  of  Contract.     262  n. 

Lessee:  duty  of.     363  n. 

Receiver:  liability  of,  for  negligence  in  constructing  crossing.    862  ft. 

Restoration  of  street.  Charter  of  company  construed  as  imposing  contina* 
ous  duty  as  to  restoring  public  streets  by  bridging  or  otherwise  what 
necessary.    State  v,  Minneapolis,  etc.,  R.  Co.  (Minn.).     350. 

Restoration  of  street.  Mastdamus  proceedings,  n^y  be  prosecuted  to  deter- 
mine mode  in  which  street  should  be  restored  and  to  compel  performance 
although  city  council  has  not  yet  changed  established'  grade.  State  v. 
Minneapolis,  etc.,  R.  Co.  (Minn.).     350. 

Sufficiency  of  crossing.     Statutory  requirements.     362  it. 

Farm  Crossing. 

Acquiring  easement  by  prescription.    320  it. 

Agreement  for  cattle  pass.  Under  agreement  of  land  owner  with  agent 
negotiating  sale  of  lands,  held  that  only  obligation  on  part  of  company 
was  to  maintain  cattle  pass  so  long  as  trestle  bridge  was  in  existence,  and 
not  to  prevent  them  discontinuing  use  of  such  bridge.  Canada  Southern 
R.  Co.  V,  Erwin  (Can.).     311. 

Agreement  for  farm  crossings.     314  m. 

Agreement  with  agent  for  purchase  of  land^,  verbally,  for  construction  of  uro 
under-crossings.  Evidence  held  to  show  that  plaintiff  relied  upon  law  to 
secure  him  crossing,  and  not  upon  any  contract,  and  that  he  could  not 
therefore  compel  company  to  provide  under-crossing.  Canada  Southern 
R.  Co.  V,  Clouse  (Can.).     296. 
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Constitutionality  of  statute.  Compensation.  Statute  requiring  railroads  to 
make  farm  crossing  is  unconstitutional  in  so  far  as  it  applies  to  companies 
wbicb  secured  their  right  of  way  before  its  enactment.  Gulf,  etc.,  R.  Co. 
V,  Rowland  (Tex.).     286. 

Constitutionality  of  statute.  Public  benefit.  Statute  requiring  company  to 
make  crossing  outside  of  any  enclosure  on  demand  of  any  two  citizens 
Ar^^ unconstitutional.     Gulf,  etc.,  R.  Co.  v.  Ellis  (Tex.).     292. 

Duty  to  provide.  Company  heid  bound  to  provide  such  farm  crossings  as 
might  be  necessary,  nature  and  number  of  such  crossings  to  be  determined 
on  reference  to  master.     Canada  Southern  R.  Co.  v.  Clouse  (Can.).     296. 

Basement.  Acquisition  by  prescription.  Proprietor  of  lands  may  by  open 
and  uninterrupted  use  for  more  than  20  years  acquire  right  by  prescrip- 
tion although  statute  prohibits  travelling  upon  crossing  of  railroad  without 
consent  of  company.     Turner  v.  Fitchburg  R.  Co.  (Mass.).     317. 

Easement.  Prescription,  Plaintifif  using  sub- way  under  trestle  for  more 
than  20  years  held  entitled  to  assume  that  there  was  a ;  reservation  in  the 
deed  from  the  original  grantor  of  the  right  of  way  which  was  lost,  or  he 
was  entitled  to  claim  easement  ^under  the  Prescription  Act.  Wells  v. 
Northern  R.  Co.  (Ont.).     314. 

Fence.  Land-owner  taking  advantage  of  statute  authorizing  him  to  construct 
crossing,  but  imposes  upon  him  duty  of  maintaining  gates,  railroad  is  not, 
in  absence  o(  negligence,  liable  for  injuring  cattle  there,  even  though  cattle 
belonged  to  third  party.     Hunt  v.  Lake  Shore,  etc.,  R.  Co.  (Ind.).     178. 

Fence.     Inability  of  company.     184  n. 

Fences.  Where  statute  authorizes  land-owner  to  construct  crossing,  but  im- 
poses upon  him  duty  of  maintaining  gates,  the  companies  are  not  liable 
for  injuring  cattle  at  such  crossing,  even  though  cattle  belonged  to  third 
person.     Pennsylvania  Company  v,  Spaulding  (Ind.).     184. 

Gate.  Company  erecting  gate  and  constructing  private  crossing  is  under  no 
obligation  either  by  statute  or  implied  contract  to  keep  gate  in  repair  or 
closed.     Evansville,  etc.,  R.  Co.  v.  Mosier  (Ind.).     196. 

Gates;  when  allowed  at.     118  ». 

Sub- way.  Easement.  Prescription.  Where  sub-way  was  left  under  trestle 
bridge  which  land-owner  had  used  since  1862,  held^  that  though  plaintiff 
could  not  prevent  filling  of  sub-way  he  was  entitled  to  damages  for  his 
property  in  the  easement.     Wells  v.  Northern  R.  Co.  (Ont.).     314. 

Crossing  of  Two  Roads. 

Collision  at  railroad  crossing.     Duty  of  engineer.     285  ». 

Collision.  Breach  of  contract.  Action  by  one  company  against  another  to  re* 
cover  damages  for  collision  at  crossing  may  be  maintained  under  contract 
by  which  defendant  company  was  to  maintain  crossing,  and  collision  on  was 
caused  by  servants  of  defendant  failing  to  obey  signal.  New  York,  etc., 
R.  Co.  V.  Grand  Rapids  &  I.  R.  Co.  (Ind.).     283. 

Collision.  Breach  of  contract.  Where  agreement  regulating  use  of  crossing 
has  been  made  employees  on  train  having  right  of  way  are  not  bound  to 
anticipate  any  breach  of  agreement.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.  (Ind.).     283. 

Collision.  Condition  of  engineer.  In  actton  for  injuries  to  car  by  collision 
at  railroad  crossing  it  may  be  shown  that  defendant's  engineer  had  been 
drinking.     New  York,  etc.,  R.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  (Ind.).    283. 

Collision.  Damages.  Evidence.  In  action  for  injuries  to  car.  testimony  as 
to  cost  of  taking  up  and  repairing  car  and  as  to  difference  in  value  of  car 
before  and  after  injury  is  competent.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.  (Ind.).     283. 

Construction  of  road.     Nature  of  Crossing.     267  n. 

Crossing  of  two  roads.  Repairs.  Expenses.  Lessee  company  while  oper- 
ating road  receives  benefit  resulting  from  safe  crossing  and  services  of 
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watchman,  aad  takes  th«m  subject  to  burden  of  expense  as  proYided  by 
statute.     Baltimore  &  O.  R.  Co.  v.  Walker  (Ohio).     271. 

Grade  crossing.  Injunction.  Fact  that  one  company  had.  pending  proceed- 
ings to  enjoin  grade  crossing,  constructed  works  at  cost  of  f6,ooo,  which 
would  become  useless  if  under-crossing  were  decreed,  held  not  sufficient 
reason  for  refusal  of  injunction.  Humeston  v,  Chicago,  etc.,  R.  Co. 
(Iowa).     263. 

Grade  crossing.  Injunction  granted  restraining  one  company  from  constma- 
ing  grade  crossing  over  track  of  another  where  track  of  plaintiff  was  con- 
structed upon  heavy  grade,  and  there  was  statute  authorizing  company  to 
carry  road  across  or  under  any  other  railway.  Humeston  v,  Chicago,  etc, 
R.  Co.  (Iowa.)    263. 

Grade  crossings.     Necessity.     Injunction.     267  n. 

Joint  obligation.  Apportionment  of  expense.  Under  Ohio  statute  burden  of 
maintaining  crossing  of  two  roads  is  common  to  both  companies,  and 
where  either  pays  whole  expense,  it  is  entitled  to  recover  from  the  other 
equal  proportion  thereof.     Baliimore  &  O.  R.  Co.  v.  Walker  (Ohio).     271. 

Lessee.  Owner  of  track.  Company  having  possession  of  road  as  lessee  is  one 
"owning  track"  within  meaning  dt  statute,  which  provides  that  crossing 
shall  be  maintained  at  joint  expense  of  companies  owning  tracks.  Balti- 
more &  O.  R.  Co.  V.  Walker  (Ohio).     271. 

Location  of  road.  Injunction.  Where  company  has  filed  map  it  may  obtain 
injunction  against  another  road  attempting  by  construction  of  road  upon 
or  crossing  its  intended  route  to  interfere.  Rochester,  etc.,  R.  Co.  r/.  New 
York,  etc.,  R.  Co.  (N.  Y.).     267. 

Rights  of  crossing  a  railroad  are  secondary  to  those  of  that  crossed.     267  n^ 

Right  to  construct  railroad  crossing.     Injunction.     266  n. 


Personal  Injuries. 

Accident  at  crossing.     Duty  of  traveller.     377  n. 

Agreement  for  running  powers.  Gateman.  Duty  of  railroad  company  oper- 
ating road  under  agreement  to  pay  another  company  specified  sum  for  use 
of  tracks  where  gates  and  gatemen  are  maintained.  Responsibility  for 
negligence  of  gateman  whose  services  it  has  accepted.  Cleveland,  etc,  R. 
Co.  V.  Schneider  (Ohio).     334. 

Backing  train.  Duty  of  company.  Where  train  has  just  passed  and  is  backing 
again  company  should  have  person  on  rear  car  so  that  he  may  give  warn- 
ing.    Duane  v.  Chicago,  etc.,  R.  Co.  (Wis.).    416. 

Boy  coasting.  Instruction  that  unless  employees  failed  to  make  use  of  appli- 
ances to  prevent  accident  after  they  became  aware  of  danger,  or  of  fact 
that  deceased  was  riding  down  hill  on  a  sled,  finding  should  be  for  defend- 
ant, held  properly  refused  being  applicable  only  where  injured  party  was  a 
trespasser  upon  the  track.      Erwin  v,  St.  Louis,  etc.,  R.  Co.  (Mo.).     390. 

Contributory  negligence.     363  n. 

Contributory  negligence.  Absence  of  care.  Where  party  drove  on  track  with 
the  view  obstructed,  and  wind  blowing  which  deadened  sound  of  train,  and 
train  was  running  at  unusual  rate  of  speed  and  gave  no  signal,  heid  that 
facts  required  submission  of  case  to  jury.  Missouri  Pac.  R.  Co.  v.  Lee 
(Tex.).     364. 

Contributory  negligence.     Accident  at  crossing.     Horses  taking  fright.    383  ». 

Contributory  negligence.     Crossing  in  front  of  moving  train.     424  n. 

Contributory  negligence.  Crossing  in  view  of  train.  Where  deceased  saw 
train  and  thought  he  could  pass  before  it  reached  crossing  and  whipped  up 
his  horses,  being  under  the  influence  of  liquor,  and  acted  recklessly,  held 
that  there  could  be  no  recovery.  International,  etc.,  R.  Co.  v.  Kuebn 
(Tex.).     421. 

Contributory  negligence.     Duty  to  stop,  look,  and  listen.     325  if. 
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Contributocy  negligence.  Duty  to  look.  Where  there  are  circumstances  which 
might  prevent  person  injured  from  looking,  instruction  that  jury  must  find 
for  defendant  if  deceased  could  have  seen  approach  of  train,  or  was  noti- 
fied of  approach  before  he  started,  Ae/d  properly  refused.  Winsianley  v. 
Chicago,  etc.,  R.  Co,  (Wis.).     370. 

Contributory  negligence.  .  Failure^  to  look.  Fact  that  person  driving  at  trot 
as  he  approached  crossing  did  not  look  past  certain  cars  for  purpose  of  as- 
certaining if  there  was  any  train  approaching,  Af/d  not  sufficient  to  charge 
him  with  want  of  due  care.     Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Contributory  negligence.  Infant.  Where  boy  of  eleven  years  was  killed  at 
crossing,  instruction  that  jury  should  consider  boy's  age  and  discretion 
Aeld  erroneous  and  misleading.     Erwin  v,  St.  Louis,  etc.,  R.  Co.  (Mo.). 

390- 
Contributory  negligence.     Instructions.     If  court  instruct  that  deceased  was 

required  to  use  such  care  as  man  of  ordinary  prudence  would  have  used, 

defendant  is  not  entitled  to  instruction  that  it  was  his  duty  to  make  use  of 

his  senses  of  sight,  hearing,  etc.     Missouri  Pac.  R.   Co.  v.  Lee  (Tex.). 

364. 

Contributory  negligence.  Instruction.  Illustration.  Court,  in  submitting 
question  whether  deceased  was  guilty  of  gross  negligence,  illustrated  re- 
marks by  stating  case  of  one  going  upon  track  to  commit  suicide,  Ae/d  that 
the  charge  was  not  misleading.  Petrie  v.  Columbia,  etc.,  R.  Co.  (S.  Car.). 
430. 

Contributory  negligence:  liability  notwithstanding.  Although  party  injured  is 
negligent,  company  is  still  liable  if,  by  exercise  of  ordinary  care  after  dis- 
covery of  danger,  accident  could  have  been  prevented,  or  if  company  failed 
to  discover  danger  when  exercise  of  ordinary  care  would  have  discovered 
it.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Contributory  negligence:  liability  notwithstanding.  Party  injured  at  crossing 
is  entitled  to  recover,  notwithstanding  want  of  ordinary  care  on  his  part,  if 
those  in  charge  of  train  could,  by  exercise  of  ordinary  care,  have  avoided 
injuring  him.     Louisville,  etc.,  R.  Co.  v.  Schuster  (Ky.).     407. 

Contributory  negligence:  liability  notwithstanding.  Where  person  attempted 
to  cross  in  full  view  of  engine,  but  fell  and  was  run  over,  instruction  direct- 
ing verdict  for  defendant  is  erroneous,  as  company  might  be  liable  if  engi- 
neer could  have  prevented  the  accident.  State  z/.  Baltimore  &  O.  R.  Co. 
(Md.).     412. 

Contributory  negligence.  Looking  and  listening.  It  is  duty  of  one  about  to 
cross  crossing  to  look  and  listen  for  approaching  train.  Duly  when  track 
is  obstructed.     Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).     352. 

Contributory  negligence.  Looking  and  listening.  It  is  not  error  for  court  to 
omit  to  instruct  that  it  was  duty  of  plaintiffs  as  they  approached  track  to 
look  and  listen,  if  the  charge  as  to  contributory  negligence  has  been  given 
in  general  terms,  negligence  not  being  a  question  of  law.  Gulf,  etc.,  R. 
Co,  V.  Greenlee  (Tex.).     424. 

Contributory  negligence.  Looking  and  listening.  Travellers  upon  highway 
which  runs  parallel  to  track  before  crossing  it  are  under  no  obligations  to 
look  for  train  before  they  discover  crossing.  Gulf,  etc.,  R.  Co.  v.  Green^ 
lee  (Tex.).     424. 

Contributory  negligence.  Looking  and  listening.  Where  tram  had  passed 
within  view  of  person  intending  to  cross  so  that  he  had  no  reason  to  ex- 
pect approach  of  train  in  direction  from  which  such  train  went,  riile  requir- 
ing travellers  to  look  and  listen  has  no  application  if  such  person  was  in- 
jured by  backing  of  such  train  without  warning.  Duame  v.  Chicago,  etc., 
R.  Co.  (Wis.).     416. 

Contributory  negligence.  Nonsuit.  Where  party  familiar  with  dangerous 
crossing  stopped,  looked  down  the  track  and  listened,  but  did  not  look  up 
the  track  because  he  could  not  see  along  it,  and  finding  from  the  time  that 
no  train   was  due,  drove  upon  the  track  and  was  injured  by  irregular  train 
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approaching  at  high  rate  of  speed  without  wamiog,  held  error  to  direct 
compulsory  nonsuit.     McWilliams  v,  Philadelphia,  etc.,  R.  Co.  (Pa.).  401. 

Contributory  negligence.  Obstructed  view.  If  view  of  track  is  partially  ob- 
structed, greater  care  is  required  of  traveller  than  would  be  if  he  had  open 
view.    Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).    352. 

Contributory  negligence.  Open  gate.  Persons  approaching  crossings  may 
presume  that  gatemen  are  discharging  their  duties.  Open  gate  is  notice 
of  safe  crossing,  and  in  absence  ot  other  circumstances  it  is  not  negligence 
to  drive  at  trot  onto  tracks  through  open  gate,  though  view  is  obstructed. 
Cleveland,  etc.,  R.  Co.  v.  Schneider  (Ohio).     334. 

Contributory  negligence.  Parties  were  killed  while  crossing  track  with  view 
partly  obstructed,  the  jury  having  the  right  to  infer  that  they  looked  and 
listened,  and  there  was  negligence  on  the  part  of  the  company  in  running 
train  at  greater  rate  of  ^peed  than  statutory  rate,  and  leaving  gate  open; 
held  that  company  was  liable.  State  v,  Boston  &  M.  R.  Co.  (Me.).  356. 
i  Cootributory  negligence.  Passing  between  cars.  If  person  knows  that  cars 
are  stopping  temporarily,  and  he  attempts  to  pass  between  them  on  the 
draw-bars,  he  is,  as  a  matter  of  law,  guilty  of  contributory  negligence  even 
though  directed  to  so  pass  by  a  brakeman.  Lake  Shore,  etc.,  R.  Co.  v, 
Pinchin  (Ind.).     383- 

Contributory  negligence.  Province  of  jury.  369  «.,  402  n. 
I  Contributory  negligence.  Province  of  jury.  Where  deceased  could  not  have 
seen  or  heard  train  until  his  horses  were  within  four  ieet  of  track,  and 
when  car  was  almost  behind  him  horses  stepped  upon  rail  and  he  was 
thrown  under  car  and  killed,  and  no  signal  was  given  by  engine  which  was 
pushing  car,  held  that  verdict  of  jury  upon  contributory  negligence  of 
plaintiff  was  properly  taken.     Winstanley  z\  Chicago,  etc.,  R.  Co.  (Wis.). 

370. 

Contributory  negligence.  Question  of  fact.  Question  as  to  whether  person 
injured  at  crossing  was  guilty  of  contributory  negligence  is  usually  one  of 
fact.     Omaha,  etc.,  R.  Co.  v.  O'Donnell  (Neb.).     346. 

Contributory  negligence.  Sufficiency  of  crossing.  Cripple  who  left  safe  path 
along  sidewalk  to  go  upon  road  leading  across  railroad  over  plank  cross- 
ing on  dark  night,  and  who  got  beyond  planking  and  stumbled  among  the 
rails  and  was  injured,  held  guilty  of  contributory  negligence.  Delaware, 
etc.,  R.  Co.  V.  Cadow  (Pa.).    406. 

Duty  of  company.     327  n. 

Exceptionally  dangerous  crossing.     Duty  of  company  using  tracks  across  gen- 
erally travelled  street  in  populous  city  for  its  convenience  in  switching, 
whereby  crossing  is  rendered  exceptionally  dangerous.     Cleveland,  etc., 
R.  Co.  V.  Schneider  (Ohio).     334. 
,    Finding  of  jury.     Stfficiency  of  evidence.     404  n. 

Flagman  and  gates:  duty  to  maintain,  at  crossings  at  generally  travelled  street 
in  populous  town  where  track  is  used  for- switching.  Cleveland,  etc.,  R. 
Co.  V.  Schneider  (Ohio).     334. 

Flagman.  Employment.  Common  crossing.  Where  tracks  of  three  com- 
panies are  laid  along  a  street  which  intersects  three  other  streets,  at  each 
of  which  each  company  stationed  and  paid  a  flagman  who  flagged  all 
trains,  ^/i/that  company  employing  flagman  was  responsible  for  his  neg- 
ligence, although  such  negligence  happened  when  flagging  train  of  another 
company.     Buchanan  v.  Chicago,  etc.,  R.  Co.  (Iowa).     378. 

Flagman ;  necessity  of.     Pleading.     Instruction.     345  n. 

Flagman:  necessity  of.     Statutory  requirements.     345  m. 

Gate.  Leaving  gate  open  is  invitation  to  persons  to  cross.  State  v.  Boston 
&  M.  R.  Co.  (Me.).     356. 

Gaieman:  duty  of.  Gateraao  should  observe  tracks  and  know  when  it  be- 
comes dangerous  for  persons  to  cross,  and  knowing  so  to  close  gates  and 
keep  them  closed,  and  when  tracks  are  clear  to  open  gates  and  keep  them 
open.     Cleveland,  etc.,  R.  Co.  v.  Schneider  (Ohio).     334. 


INDEX.  729 


CROSSING— Gmtinufd. 


Horses  taking  fright  at  cars.     333  n. 

Horses  taking  fright.  Evidence.  Where  plaintiff  was  injured  through  horses 
taking  fright  at  box  car  standing  partially  on  highway,  testimony  that 
other  horsed  had  taken  fright  at  same  car  is  inadmissible.  Cleveland,  etc., 
R.  Co.  z/.  Wynant  (Ind.).     328. 

Horses  taking  fright.  Liability.  If  car  at  which  horses  took  fright  was  moved 
onto  highway  by  persons  for  whom  defendant  was  not  responsible,  com- 
pany is  not  liable  for  injuries,  unless  it  negligently  permitted  car  to  re- 
main an  unreasonable  time.  Cleveland,  etc.,  R.  Co.  v.  Wynant  (Ind.)- 
328. 

Imputed  negligence.  In  Maine  the  negligence  of  the  driver  is  not  imputed  to 
a  passenger  carried  gratuitously,  who  has  no  control  over  the  driver. 
State  V.  Boston  &  M.  R.  Co.  (Me.)    356. 

Imputed  negligence.     Parent  and  child.     362  n. 

Inevitable  accident.  Instruction  that  if  neither  party  was  guilty  of  negligence, 
and  injury  was  result  of  accident,  no  recovery  can  be  had,  cannot  be  to  de- 
fendant's prejudice.     Gulf,  etc.,  R.  Co,  v.  Greenlee  (Tex.).     424. 

Instruction.  Hypothetical  case.  Where  there  is  evidence  that  train  struck 
oxen  drawing  wagon,  instruction  upon  hypothetical  case  of  collision  be- 
tween engine  and  wagon  cannot  be  deemed  misleading.  Gulf,  etc.,  R.  Co. 
V,  Greenlee  (Tex.).     424. 

Invitation  to  cross.  Evidence  Aeli/  sufficient  to  present  for  determination  of 
jury,  question  whether  inducement  had  been  held  out  to  public  to  use 
crossing.     Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Invitation  to  cross  track.  Company  by  the  formation  of  a  crossing  may  ex- 
tend  invitation  to  persons  to  use  such  crossing  for  purpose  of  access  to 
premises  of  others,  though  not  necessarily  to  any  public  way  beyond. 
Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Invitation  to  public.     License.     325  n. 

Invitation  to  public.  License.  If  person  attempting  to  cross  track  merely  by 
license  of  company  and  not  from  circumstances  in  which  invitation  to 
treat  same  as  a  highway  can  be  inferred,  no  recovery  can  be  bad  for  negli- 
gence causing  death.     Hanks  v,  Boston  &  A.  R.  Co.  (Mass.).     321. 

Listening  for  train.  Fact  that  person  was  shown  not  to  have  listened  for 
train  A^/d  not  sufficient  to  preclude  recovery,  there  being  evidence  that 
witnesses  in  neighborhood  heard  no  sound  of  approaching  train  until  alarm 
signal  was  sounded,  although  engineer  may  have  testified  that  he  rang 
bell.     Hanks  v.  Boston  &  A.  R.  Co.  (Mass.).     321. 

Negligence.  Province  of  court.  After  trial  judge  has  defined  negligence  and 
contributory  negligence,  it  is  not  error  to  refuse  to  instruct  with  reference 
to  actions  of  deceased  in  attempting  to  cross  in  front  or  in  regard  to  her 
duty  to  look  and  listen,  these  being  matters  for  the  jury.  Petrie  v,  Colum- 
bia, etc.,  R.  Co.  (S.  Car.).     430. 

Obstructed  view.  Where  certain  bushes  growing  outside  of  right  of  way  were 
bare  of  leaves  and  no  obstruction  to  view,  court  should  not  instrucr  that  it 
was  negligence  for  company  to  suffer  bushes  to  grow  on  right  of  way  so  as 
to  obstruct  view.     International,  etc.,  R.  Co.  v.  Kuehn  (Tex.).     421. 

Ordinance.  Evidence.  Ordinance  limiting  speed  and  requiring  signals  is 
properly  admitted  in  evidence  where  track-repairer  is  injured  within  limits 
of  city.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Permission  to  cross.  If  by  implied  assent  of  companv  public  are  permitted  to 
cross  track  those  in  charge  of  train  should  be  on  lookout  and  give  notice 
of  their  approach.     Louisville,  etc.,  R.  Co.  v.  Shuster  (Ky.).    407. 

Pleading.  Petition.  If  petition  alleges  negligence  on  part  of  defendant 
causing  death  of  plaintiff's  son,  that  without  negligence  on  part  of  deceased 
he  was  struck  by  passing  train,  these  allegations  are  sufficient.  Missouri 
Pac.  R.  Co.  If.  Lee  (Tex.).     364. 

Pleading.  Statute  of  limitations.  If  ordinary  declaration  alleges  injuries  to 
have  been  caused  by  moving  of  locomotive  whilst  amended  declaration 
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,  filed  after  lapse  of  statutory  peilod  alleges  improper  signalling  as  farther 
cause,  plea  of  statute  of  limitations  to  whole  declaration  does  not  raise 
question  of  statutory  bar  as  applied  to  allegations  of  negligence  of  flagman. 
Pennsylvania  Co.  v.  Sloan  (111.).     440. 

Public  road.  Establishment.  Fact  that  statute  authorizes  laying  out  and 
establishment  of  roads  by  county  authorities,  does  not  negative  existence 
of  roads  otherwise  established,  and  relieve  company  from  duty  of  running 
trains  across  public  road  by  dedication,  so  as  to  avoid  injury.  Missouri 
Pac.  R.  Co.  V.  Lee  (Tex.).     364. 

Signal  and  sign.  Statutory  provision.  Although  there  may  be  no  express 
provision  of  law  requiring  sign  or  signal,  it  may  be  question  for  jury 
whether  such  precautions  ought  not  to  be  taken.  Winstanley  v,  Chicago, 
etc.,  R.  Co.  (Wis.).     370. 

Signals.     Character  of  warning  required  to  be  given.     350  n. 

Signals.  Demurrer  to  evidence.  Where  evidence  upon  question  whether  bell 
was  rung  or  man  standing  on  car  to  give  danger  signal  while  train  was 
being  backed  is  conflicting,  an  instruction  in  nature  of  demurrer  to  evidence 
is  properly  overruled.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Signals.     Duty  to  give  warning  signals  at  crossing.     349  n. 

Signal:  failure  to  give.  Except  in  case  of  sudden  emergency,  fact  that  engineer 
was  otherwise  engaged  and  did  not  give  statutory  signal  is  no  justification 
to  company.     Petrie  v,  Columbia,  etc.,  R.  Co.  (S.  Car.).     430. 

Signal.  Failure  to  give  statutory  signal  when  train  was  running  at  high  rate  of 
speed  and  not  upon  regular  time,  is  to  be  considered  in  deciding  question 
of  negligence  and  contributory  negligence.  Omaha,  etc.,  R.  Co.  v.  O'Don- 
nell  (Neb.).     346. 

Signals.     Frightening  horses.     Province  of  jury.    383  «. 

Signal.  Negligence.  It  is  negligence /^  j^  to  fail  to  sound  whistle  80  roads 
from  crossing,  but  it  does  not  excuse  traveller  from  exercising  due  care. 
Atchison,  etc..  R.  Co.  v.  Townsend  (Kan.).     352. 

Signals.  Nonsuit.  Where  party  was  killed  while  crossing  track  with  head 
wrapped  up  when  wind  was  blowing,  and  whistle  was  blown  but  not  con- 
tinuously until  train  reached  crossing,  as  required  by  statute,  Ar/S/ that  mo- 
tion for  nonsuit  was  properly  refused,  as  deceased  might  have  heard 
signal  which  ought  to  have  been  given.  Petrie  v.  Columbia,  etc.,  R.  Co. 
(S.  Car.).    430. 

Signal.     Statutory  signals.     351  ». 

Signal;  where  required.     350  n. 

Signal.     Whether  signals  are  necessary  is  a  question  of  fact.     351  n. 

Speed.  Absence  of  flagman.  Where  statute  prohibits  running  of  train  at 
greater  speed  than  certain  rate,  unless  flagman  and  gate  is  maintained, 
fact  that  gate  has  been  left  open  and  unattended  gives  right  to  expect  that 
train  will  not  pass  at  greater  speed  than  ordinary  rate,  besides  being 
evidence  that  train  is  not  expected.     State  v,  Boston  &  M.  R.  Co.  (Me.^ 

356. 

Speed:  prohibited  rate.     City  ordinance.     36a  n. 

Speed.  Statutory  regulation.  Where  speed  at  particular  place  is  limited  to 
six  miles  an  hour,refusal  to  instruct  that  speed  was  not  proximate  cause  of 
accident,  when  if  it  had  not  been  for  an  excessive  speed  train  would  not 
have  been  near  crossing  when  deceased  attempted  to  cross  over,  held 
proper.     Winstanley  v.  Chicago,  etc.,  R.  Co.  (Wis.).     370. 

Travelling  over  partially  obstructed  crossing.     333  n. 

Trespasser.  Passing  between  cars.  Person  finding  crossing  obstructed  by 
standing  train,  who  proceeded  along  track  to  place  where  opening  had  been 
made  in  train  and  attempted  to  cross  there,  held  a  trespasser.  Dahistrom 
V,  St.  Louis,  etc.,  R.  Co.  (Mo.).     387. 

Unavoidable  accident.     383  n. 
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Injuries  to  Animals. 

Degree  of  care.  Railroad  d>mpany  is  bound  to  use  ordinary  care  and  diligence 
as  to  stock  rightfully  on  highway.    449  n. 

Evidence  A^id  to  show  that  cow  was  killed  within  right  of  way,  and  not  on 
crossing,  as  was  claimed  by  company.  Union  Pac.  R.  Co.  v.  Blum  (Neb.). 
119. 

Injuries  to  animals  at  crossings.     121  n. 

Killing  stock.  Duty  of  company.  Where  killing  of  stock  at  public  crossing 
is  claimed  to  have  been  caused  by  a  defective  crossing,  instruction  that  it 
is  the  duty  of  the  company  to  construct  sufficient  and  safe  crossings  A^ld 
not  error.     Atchison,  etc.,  R.  Co.  v.  Miller  (Kan.).     190. 

Signal:  duty  to  give,  in  absence  of  statute.     449  n. 

Signal.     Duty  to  signal  for  animals.     448  ». 

Signal:  failure  to  give.  Where  cattle  lawfully  on  highway  are  killed  at  cross- 
ing, evidence  of  omission  to  give  signal  before  reaching  crossing  as  re- 
quired by  statute  is  competent.     Palmer  v.  St.  Paul,  etc.,  R.  Co.  (Minn.). 

447. 
Starting  train.     Frightening  horses  on  right  of  way.    While  horses  were  being 

driven  along  right  of  way  to  farm  crossing  at  which  they  had  escaped,  train 

apparently  drew  up  for  a  time  and  proceeded  again  after  sounding  the 

whistle;  horses  were  frightened,  and  ran  on  bridge  and  were  injured;  Ae/d, 

that  the  company  was  not  liable.    Hurd  v.  Grand  Trunk  R.  Co.  (Ont.).  459. 

Other  Matters. 

Acquiring  easement  by  prescription.     320  n. 

Dedication  of  highway.  Where  land-owner  allowed  public  use  of  a  road  and 
required  company  to  make  crossing,  which  had  been  kept  up  and  used  for 
six  years,  Agld,  that  there  was  evidence  from  which  jury  might  infer  dedi- 
cation.    Missouri  Pac.  R,  Co.  v.  Lee  (Tex.).     364. 

Easement.  Acquisition  by  prescription.  Proprietor  of  lands  may  by  open  and 
uninterrupted  use  for  more  than  20  years  acquire  right  by  prescription,  al- 
though statute  prohibits  travelling  upon  crossing  of  railroad  without  con- 
sent  of  company.     Turner  v.  Fitch  burg  R.  Co.  (Mass.).     317. 

Highway  by  dedication.     321  n. 

CUSTOM.    See  Carriers. 

Carrier.  Delivery  of  goods.  Fact  that  railroad  had  previously  delivered  freight 
shipped  to  order  of  consignor  to  third  party  before  acceptance  of  draft,  such 
draft,  however,  having  always  been  paid,  will  not  justify  finding  that  there 
was  course  of  dealing  which  would  takeMhecase  out  of  the  rule  as  to  proper 
delivery.  Pennsylvania  R.  Co.  v.  Stern  (Pa.).  551. 
Carrier.  Delivery  of  goods  without  presenting  bill  of  lading.  554  n. 
Delivery  of  goods.  Usage.  Railroad  delivering  cattle,  consigned  to  shipper, 
to  party  whom  it  is  directed  merely  to  notify,  A^/d  liable  to  bank  discount- 
ing consignor's  draft  to  such  person.  Fact  that  it  was  customary  to  so  de- 
liver shipments  between  same  parties  Aeldvio  defence.  Northern  Pennsyl- 
vania R.  Co.  V,  Commercial  Bank  (U.  S.).     556. 

DAMAGES.    See  Animals;  Fire. 

Death.  Measure  of  damages.  Instruction  as  to  measure  of  damages  to  which 
mother  is  entitled  for  the  death  of  her  son  ^/^/ proper.  Enumeration  of 
subjects  of  consideration.     Missouri  Pac.  R.  Co.  v,  Lee  (Tex.).     364. 

Exemplary  damages.  Refusal  to  carry.  Railroad  is  liable  for  vindictive  dam- 
ages for  refusal  to  carry  goods  only  in  case  of  ill-will  or  malicious  disregard 
for  rights  of  another.     Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).     519. 

Exemplary  damages:  to  entitle  plaintiff  (o,  they  must  be  claimed;  and  negli- 
gence causing  injury  must  have  been  wilful.  Alabama  G.  S.  R.  Co.  v.  Ar- 
nold (Ala.).     466. 

Opinion  as  to  damages.     303  n. 
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Action  by  widow.  Suit  by  deceased.  Fact  that  deceased  had  institnted  soit 
to  recover  damages  which  was  pending  at  *the  time  of  his  death  is  no  bar 
to  action  by  his  widow  and  children.  International,  etc.,  R.  Co.  v,  Kuehn 
(Tex.),     421. 

Children.  Interest  in  deceased's  life.  Under  South  Carolina  statute,  children 
of  person  killed  may  maintain  action,  although  at  date  of  the  killing  ail  of 
plaintiffs  were  adults  having  no  legal  claim  on  deceased  for  support. 
Petrie  v,  Columbia,  etc.  R.  Co.  (S.  Car.).     43a 

Damages.  Funeral  expenses.  In  action  for  death  funeral  expenses  properly 
constitute  element  in  estioiating  damages.  Petrie  v.  Columbia,  etc.,  R. 
Co.  (S.  Car.).     430. 

Damages:  measure  of.  Instruction  as  to  measure  of  damages  to  which  mother 
was  entitled  for  death  of  her  son,  enumeration  of  subjects  of  consideration 
held  not  to  extend  the  limits  of  investigation  beyond  what  plaintiff  would 
have  received  had  her  son  lived.  Missouri  Pac.  R.  Co.  v,  Lee  (Tex.). 
364. 

Evidence.  Coroner's  inquest.  In  action  for  negligent  killing,  testimony  of 
witnesses  taken  before  coroner's  inquest  cannot  be  admittCKi  even  though 
offered  at  second  trial  after  it  has  been  admitted  at  first  trial.  Petrie  v, 
Columbia,  etc.,  R.  Co.  (S.  Car.).    430. 

Pleading.  Petition.  If  petition  alleges  negligence  on  part  of  defendant  caus- 
ing death  of  plaintiff  s  son;  that  without  negligence  on  pan  of  deceased  he 
was  struck  by  passing  train,  these  allegations  are  sufficient.  Missouri 
Pac.  R.  Co.  V.  Lee  (Tex.).     364. 

DESPATCH  COMPANY.    See  Carriers. 

DISCRIMINATION. 

Action  for  charges.  Unreasonableness.  It  is  no  defence  in  action  by  railway 
to  recover  charges  that  they  were  unreasonable  so  as  to  give  undue  prefer- 
ence to  other  persons.     Lancashire,  etc.,  R.  Co.  v.  Greenwood  (Eng.). 

537. 
Action  for  penalty.     Limitation.     536  n. 

Action  for  pleading.  Allegation  that  railroad  directed  agents  to  refuse  to  re* 
ceive  or  transport  any  goods  offered  for  transportation  by  the  plaintifif  ex- 
cept when  prepaid,  does  not  state  cause  of  action  if  it  fails  to  aver  that 
agents  have  refused  to  receive  or  transport  goods,  and  that  he  has  actually 
been  injured.     Allen  v.  Cape  Fear,  etc.,  R.  Co.  (N.  Car.).     53a. 

English  Railway  and  Canal  Traffic  Act:  action  for  discrimination  under.    542  n. 

Excessive  charges.  Jurisdiction  of  r&ilroad  commissioners.  Oregon  board  of 
railroad  commissioners  held  to  have  no  jurisdiction  to  require  railroad 
company  to  refund  to  shipper  sum  of  money  alleged  to  have  been  exatted 
in  excess  of  reasonable  charge.  Board  of  Railroad  Commrs.  v,  Oregon 
R.  &  N.  Co.  (Ore.).     542. 

Pleading.     536  n. 

Rates.  Right  to  ship.  In  absence  of  statutory  or  charter  regulations  to  the 
contrary,  railroad  may  discriminate  as  to  rates,  provided  no  unreasonable 
charge  is  made;  but  no  discrimination  can  be  made  in  the  right  to  ship. 
Avinger  v.  South  Carolina  R.  Co.  (S.  Car.).    519. 

DISSOLUTION. 

Action  by  people:  general  creditors  have  no  right  to  notice  of,  and  no  right  to 
intervene  in  action  brought  in  behalf  of  people  for  dissolution  of  insolvent 
corporation  until  after  final  judgment.  Herring  v.  New  York,  etc.,  R.  Co. 
(N.  Y.).     54. 

Action  by  people.  If  attorney- general  commences  action  in  name  of  people 
against  an  insolvent  corporation,  and  after  appointment  of  temporary  p- 
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ceiver  mortgagee  commences  suit  to  foreclose,  people  are  not  necessary- 
parties.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Confession  of  judgment.  New  York  statute  declaring  void  judgments  con- 
fessed by  corporation  after  filing  petition  for  dissolution,  does  not  afifect 
consent  to  entry  of  order  of  sale  in  foreclosure  proceedings,  although  made 
after  action  brought  for  dissolution.  Herring  v.  New  York,  etc.,  R.  Co. 
(N.Y.)    54. 

Judgment.  New  corporation  composed  of  purchasers  of  property  and  fran- 
chises of  Pennsylvania  corporation,  and  incorporated  by  Delaware  legisla- 
ture, and  vested  with  privileges  and  franchises  of  such  corporation  granted 
by  the  state  of  Delaware,  held  nox  to  acquire  right  to  judgment  entered  in 
favor  of  old  cqrporation.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.)» 

87.     . 

Operation  of  statute.  Statute  providing  that  if  company  failed  to  finish  its 
road  within  time  prescribed  by  charter,  the  corporation  shall  be  dissolved, 
is  not  self-operating,  and  the  corporate  existence  does  not  terminate  without 
juflicial  proceedings.     Day  v,  Ogdensburg,  etc.,  R.  Co.  (N.  Y.).     102. 

Powers  conferred  on  courts  in  actions  for  dissolution  of  corporation  is  not 
affected  by  chapter  of  Code  of  Civil  Procedure  which  substitutes  actions  in 

glace  of  writs  of  scire  facias  and  qtM  warranto.  Herring  v.  New  York,  etc.,. 
:.  Co.  (N.  Y.).  54. 
Sale  of  property.  Dormancy.  Sale  of  property  and  franchises  of  corporation 
in  Pennsylvania  and  act  of  Delaware  legislature  incorporating  purchasers 
and  vesting  them  with  franchises  l^ranted  to  such  corporation  by  state  of 
Delaware,  held  not  to  pass  right  to  judgment  entered  in  favor  of  old  cor- 
poration l^efore  the  sale.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.). 

87. 

Sale  of  road.  Purchase  of  stock  and  destruction  of  bonds  of  one  railroad  by 
stockholders  of  another,  and  sale  of  such  purchased  road  to  the  road  in 
which  they  were  stockholders,  held  not  to  operate  as  a  dissolution  of  the 
road  whose  stock  and  bonds  they  had  purchased  so  as  to  relieve  it  from  its 
debts  and  obligations.     Gulf,  etc.,  R.  Co.  v.  Morris  (Tex.).     94. 

Title.  Relation  back.  Equitable  rule  giving  receiver  title  to  property  by  rela- 
tion back,  does  not  confer  upon  him  title  which  will  override  a  disposition 
of  the  property  made  by  the  court  before  his'  appointment.  Herring  t/. 
New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

EASEMENT.    See  Crossings. 

EQUITY.    See  Receiver. 

EVIDENCE.    See  Animals;  Fences. 

Carriers.  Letters  from  agents  of  connecting  lines.  Railroad  cannot  introduce 
letters  written  to  its  agents  by  agents  of  connecting  road  regarding  mistake 
in  transporting  freight  received  from  such  road  causing  delay.  Waite  v. 
New  York,  etc.,  R.  Co.  (N.  Y.).     576. 

Coroner's  inquest.  In  action  for  negligent  killing,  testimony  of  witnesses  taken 
before  coroner's  inquest  cannot  be  admitted  even  though  offered  at  second 
trial  after  it  has  been  admitted  at  first  trial.  Petrie  v,  Columbia,  etc.,  R. 
Co.  (S.  Car.).     430 

Declarations.  Carriers  of  live  stock.  In  action  against  company  for  loss  of 
jack,  declarations  of  tramp  found  in  the  car  with  the  dead  jack  held  inad- 
missible.   St.  Louis,  etc.,  R.  Co.  v.  Weakly  (Ark.).     635: 

Failure  to  call  witness  who  was  with  plaintiff  at  time  he  fell  into  hole  in  depot 
grounds  heldtiKA,  to  raise  a  presumption  that  such  person  would  testify 
against  plaintiff's  theory  of  the  accident.     Cross  v.  Lake  Shore,  etc.,  R.  Co 
(Mich.).    476. 

Opinion  as  to  damages.    903  n. 
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Opinion  as  to  value.     203  ». 

Opinion.  Competency  of  witness.  In  action  for  injury  to  stock,  witnesses  yrho 
have  had  experience  in  the  business  for  which  animals  are  used  can  com- 
petently testify  as  to  their  value.  Texas,  etc.**,  R.  Co.  v.  Virginia,  etc.,  Co. 
(Tex.),     201. 

Opinion  evidence.     202  n. 

Opinion.  Non-expert.  Witnesses  not  shown  to  be  experts  may  testify  to  facts 
which  appear  to  be  opinions  or  conclusions  of  facts  if  subject-matter  cannot 
be  described  as  it  appeared  to  witness,  and  opinions  are  founded  en  facts 
such  as  men  in  general  are  capable  of  comprehending.  Atchison,  etc.,  R. 
Co.  V.  Miller  (Kan.).     190. 

Ordinance  limiting  speed,  and  requiring  signals,  is  properly  admitted  in  evi- 
dence where  track-repairer  is  injured  within  limits  of  city.  Kelly  v.  Union 
R.  &  T.  Co.  (Mo.)    396. 

Other  accidents.  Where  plaintiff  sues  to  recover  for  injuries  sustained  through 
horses  taking  fright  at  car  standing  upon  highway,  testimony  that  other 
horses  have  been  frightened  at  same  car  is  inadmissible.  Cleveland,  etc 
R..  Co.  V,  Wynant  (Ind.).     328. 

Parol  evidence.  Bill  of  lading.  Where  bill  of  lading  has  been  executed  in 
duplicate-parol  proof  of  contents  is  incompetent  until  after  satisfactory 
excuse  for  non-production  of  both  pai^s  of  instrument.  Alabama,  etc.,  R. 
Co.  V.  Mount  Vernon  Co.  (Ala.).     657. 

Secondary  evidence.  Documents  in  another  state.  In  action  for  killing  stock, 
if  the  plaintiff's  claim  be  in  possession  of  person  in  another  state,  and  not 
under  control  of  party  wishing  to  introduce  it,  secondary  evidence  may  be 
admitted  to  prove  its  contents.  Memphis,  etc,  R.  Co.  v.  Hembree  (Ala.). 
128. 

EXPRESS  Companies. 

Carriers:  express  companies  are.     496  n. 

Foreign  corporation.  License.  Kentucky  act  requiring  foreign  express  com- 
panies to  procure  license  is  not  in  violation  of  federal  constitution.  Wood- 
ward V.  Commonwealth  (Ky.).     498. 

License.  Construction  of  statute.  Kentucky  act  requiring  all  agents  of  for- 
eign express  companies  to  secure  license  not  affected  by  subsequent  act 
requiring  foreign  express  companies  to  pay  fee  u^on  renewing  license. 
Woodward  v.  Commonwealth  (Ky.).     498. 

License.  Repeal  of  law.  Kentucky  act  requiring  agents  of  foreign  express 
companies  to  take  out  license  is  not  repealed  by  subsequent  act  requiring 
all  companies  to  pay  tax  of  six  per  cent  upon  net  profits.  Woodward  v. 
Commonwealth  (Ky.).     498. 

Limiting  liability.     496  n. 

Loss  of  goods.  Notice  of  claim.  Condition  in  receipt  that,  in  order  to  re- 
cover for  loss,  written  claim  must  be  presented  withm  thirty  days  after  re- 
ceipt of  package  is  reasonable,  but  not  always  imperative;  where  claim  was 
presented  as  soon  after  discovery  of  loss  as  was  reasonably  possible,  con- 
dition will  not  preclude  recovery.  Glenn  v.  Southern  Ex.  Co.  (Tenn.)« 
627. 

FARM  crossings.    See  Crossings. 

FAST  FREIGHT  LINES.    See  Carrier. 

FENCES.    See  Animals. 

*  Cattle  guards.     189  «. 
Cattle  guards  in  streets  of  towns  and  villages.     189  n. 
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Cattle  guards.     Under  Indiana  statute   authorizing  land-owner  to  construct 
private  crossing,  railroad  company  is  not  bound  to  construct  and  maintain 
cattle  guards  at  such  crossing.     Pennsylvania  Company  v.  Spalding  (Ind.). 
184. 
Defective  fences.     Clear  preponderance  of  evidence,  A^/d,  to  show  that  railway 
fence  was  in  defective  condition  and  that  cow  was  killed  within  right  of 
way,  and  not  on  crossingas  was  claimed  by  company.     Union  Pac.  R.  Co. 
V.  Blum  (Neb.).     119. 
Depot  grounds.     Construction  of  statute.     Horse  driven  across  depot  grounds, 
Md,  "not  running  at  large"   within  the  meaning  of   the  statute  giving 
right  of  recovery  against  company  for  stock  killed  while  running  at  large 
at-  point  where  right  to  fence  exists.     Johnson  v.  Chicago,  etc.,  R.  Co^ 
(Iowa). ,  131. 
Depot  grounds :  duty  of  company  to  fence  at.     133  n. 
Duty  of  railroad  company  to  fence.     132  m. 
Duty  of  railway  company  to  fence.     165  n. 
Duty  to  construct.     Depot  grounds.     172  n. 

Duty  to  construct.     Depot  grounds.     Criterion   by  which  question   whether 
place  where  stock  entered  upon  track  was  or  was  not  within  depot  grounds. 
Rinear  v.  Grand  Rapids  &  I.  R.  Co.  (Mich.).     166. 
Duty  to.  construct.     Depot  gronnds.     Grounds  upon  main  track  upon  which 
are  watertank,  telegraph  office,  ticket   office,  and   place   for  eating  and 
sleeping,    occupied   by  stationmen,  and    upon    which   there   is   platform 
where  trains  stop,  are  depot  grounds  within  meaning  of  Wisconsin  statute. 
Peters  v.  Stewart  (Wis.).     174. 
Duty  to  construct.     Depot  grounds.     Question  whether  place  where  stock  en- 
tered upon  track  was  or  was  not  wiihin  depot  grounds,  if  undisputed,  be- 
comes a  question  of  law  for  the  court  whether  defendant  is  liable.     Rinear 
V.  Grand  Rapids  &  I.  R.  Co.  (Mich).     166. 
Duty  to  construct.     Station.     Siding.     Railroads   are   not  required  to  fence 
tracks  at  stations  or  sidings  or  across  streets,  and  not  liable  for  killing 
animals  at  such  places  without  negligence.     Beckdolt  v.  Grand   Rapids 
&  I.  R.  Co.  (Ind.).     168. 
Duty  to  construct.     Streets  and  highways.     Crossings.     173  ». 
Entry  on  track  through  opening:  verdict  implying,  is   not  supported  by  evi- 
dence that  animals  were  upon  track  at  point  nearer  opening  than  certain 
street-crossing  but  could  not  be    tracked  to  either  crossing   or  opening. 
Rhines  v»  Chicago,  etc.,  R.  Co.  (Iowa).     123. 
Failure  to  fence.     In  action  to  recover  double  damages,  in  which  jury  were  in- 
structe<)  that  plaintiff  can  recover  only  when  he  proves  that  animals  en- 
tered on  track  through  an  opening,  verdict  implies  a  finding  that  animals 
so  entered.     Rhines  v.  Chicago,  etc.,  R.  Co.  (Iowa).     123. 
Failure   to   construct.     Damages.     For  neglect  of   company  to  fence  track, 
landowner  may  recover  dimunition  of  rental  value  of  farm.     Damages  are 
not  necessarily  limited  to  what  it  would  cost  to  build  a  fence.     Emmons  v. 
Minneapolis,  etc.,  R   Co.  (Minn.).     126. 
Gate:  construction  of.     Under  Iowa  statute,  gate  may  be  constructed  so  as  to 
open  either  outward  or  inward,  nor  does  it  matter  that  fastening  is  on  side 
next  to  the  pasture.     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 
Gate:  duty  of  land-owner  to  give  notice  of  defective.     117  n. 
Gate.     Farm  crossing:  where  gates  are  allowed  at.     118  n. 
Gate.     Fastening.     Evidence  that  fastening  claimed  to  have  been  insufficient 
was  like  those  in  general  use  is  not  admissible.     Payne  v.  Kansas  City, 
etc.,  R.  Co.  (Iowa).     115. 
Gate  hung  on  outside.     Though  there  is  no  obligation  upon  company  to  hang 
gate  upon  any  particular  side  of  fence,  admission  of  testimony  that  there 
was  nothing  to  prevent  hanging  of  gate  on  inside,  Aeid,  not  to  prejudice  de- 
fendant.    Payne  v,  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 
Gates  in  railway  fences.     117  ». 
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Gate.  Insufficiency  of  simtlar  fastenings.  Admissibility  of  evidence  tending 
to  show  that  other  fastening  similar  to  fastening  on  gate  in  question  had 
proved  insufficient  in  practice.     Payne  v.  Kansas  City,  etc.,  R.  Co.  (Iowa) 

H3. 

Gate.  Insufficient  fastening.  Gate  is  part  of  fence,  and,  if  insufficent  to  turn 
cattle,  there  is  a  failure  to  fence  within  meaning  of  statute.  Rule  not 
altered  by  fact  that  insufficiency  is  caused  by  reason  of  fastening  being  oat 
of  repair.     Payne  z'.  Kansas  City,  etc.,  R.  Co.  (Iowa).     113. 

Gate  left  open  by  land-owner.     117  n. 

Gate.  Opening.  Evidence  tending  to  show  that  there  were  calves  on  the 
other  side  of  the  right  of  way,  belonging  to  the  cows  in  question.  AeU,  ad- 
missible for  purpose  of  showing  that  gate  was  opened  by  pressure,  of  cows 
against  iL     Payne  v.  Kansas  City,  eic,  R.  Co.  (Iowa).     113. 

Gate.  Sufficiency  of  fastening.  When  gate  opens  outward  on  track,  fastening 
is  not  sufficient  if  gate  opens  by  mere  pressure  against  it.  Payne  v.  Kan- 
sas City,  etc.,  R.  Co.  (Iowa).     113. 

Insufficiency.  Evidence.  Testimony  that  barbed  wire  was  so  close  to  ground 
that  horses  had  stepped  over  it,  leaving  bunches  of  hair  on  the  barbs,  and 
that  their  tracks  were  plainly  seen,  A^U,  to  $usuin  charge  of  negligence 
on  part  of  company  in  not  protecting  track  by  sufficient  fence.  Missouri 
Pac.  R.  Co.  V.  Metzger  (Neb.),     148. 

Obligation  to  fence.  Under  statute  providing  that  company  need  not  fence  at 
depots,  etc.,  question  whether  it  is  bound  to  fence  at  point  where  opening 
has  been  made  for  accommodation  of  shipper  is  properly  left  10  jury. 
Rhines  v.  Chicago,  etc.,  R.  Co.  (Iowa).     123, 

Open  gate.  Province  of  jury.  If  evidence  tends  to  show  that  stock  passed 
through  a  gate  which  had  been  open  for  about  36  hours,  whether  failure 
to  inspect  the  gate  for  three  or  four  de^ys  is  negligence-  and  whether  gate 
being  open  for  36  hours  will  raise  presumption  of  negligence  are  matters 
for  determination  of  the  jury.    Wait  v,  Burlington,  etc.,  R.  Co.  (Iowa).  194. 

Opening  fence.  Cattle  escaped  onto  track  at  same  point  at  which  owner  had 
unwound  wir^s  to  drive  them  into  the  field  from  the  right  of  way  along 
which  he  had  been  driving  them.  HM,  that  the  company  was  not  liable,  on 
negligence  on  its  part  in  maintaining  the  fence  having  been  shown. 
Davidson  v.  Central  Iowa  R.  Co.  (Iowa).     158. 

Private  crossing.  Gate.  Company  erecting  gate  and  constructing  private 
crossing  is  under  no  obligation  either  by  statute  or  implied  contract  to 
keep  gate  in  repair  or  closed.  Evansville,  etc.,  R.  Co.  v.  Mosier  (Ind.). 
190. 

Private  crossing.  If  land- owner  takes  advantage  of  statute  which  authorizes 
him  to  construct  crossing  and  imposes  upon  him  duty  of  maintaining  gates, 
railroad,  in  absence  of  negligence,  is  not  liable  for  killing  cattle  at  such 
crossing,  even  though  cattle  belonged  to  third  person.  Hunt  v.  Lake 
Shore,  eic,  R.  Co.  (Ind.).     178. 

Private  crossing.     Liability  of  company.     184  m. 

Private  crossing.  Under  Indiana  statute,  railroad  is  not  liable  for  stock  injured 
at  private  crossing  though  the  crossing  may  have  been  constructed  before 
passage  of  statute  authorizing  land-owner  to  c  nstruct  crossing  and  impos- 
ing upon  him  duty  of  maintaining  gates.  Hunt  v.  Lake  Shore,  etc.,  R. 
Co.  (Ind.).     178. 

Private  crossing.  Where  statute  authorizes  land-owner  to  construct  crossing, 
but  imposes  upon  him  duty  of  maintaining  gates,  the  companies  are  not 
liable  for  injuring  cattle  at  such  crossing,  even  though  cattle  belonged  to 
third  person.     Pennsylvania  Company  v.  Spaulding  (Ind.).     184. 

Sufficiency  of  fence.     Drifted  snow.     118  ». 

Title  of  act.  Constitutionality.  Statute  providing  that  all  gates  at  farm 
crossings,  shall,  in  the  absence  of  an  agreement,  be  constructed,  etc.,  by 
land-owner,  may  be  iuserted  in  statute  entitled  "  An  act  requiring  oulroad 
corporations  to  fence  their  right  of  way,"  etc.  Hunt  v.  La£e  Shore, 
etc.,  R.  Co.  (Ind.).     178. 
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FERRYMEN.    See  Carriers. 

FIRE. 

Communication  from  premises  of  company.  Where  house  was  destroyed  by 
fire  communicated  from  freight  shed  of  company,  which  was  ignited  by 
sparks  from  locomotive,  held^  that  questions  put  to  jury  were  proper  and 
that  there  was  sufficient  evidence  of  negligence  to  sustain  finding  for  the 
plaintiff.     Canada  Southern  R.  Co.  v.  Phelps  (Can.).     207. 

Continuance.  Absent  witnesses.  Affidavit  that  absent  witnesses  would  prove 
value  of  property  to  be  much  less  than  that  claimed  by  plaintiff,  held^  hot 
sufficient  to  warrant  granting  of  continuance.  Galveston,  etc.,  R.  Co.  9. 
Home  (Tex.).     238. 

Contributory  negligence.     245  n. 

Damages.  Growing  grass.  Value  of  grass  at  place  at  which  it  was  grown  is 
proper  measure  of  damages,  and  plaintiff  is  entitled  to  interest.  Galves- 
ton, etc.,  R.  Co.  V,  Home  (Tex.).     238. 

Damages:  measure  of.     Destruction  of  grass-roots.     245  m. 

Damages:  measure  of.     Destruction  of  orchard.     246  n. 

Defective  engine.  Pleading  and  proof.  Allegations  of  negligence  in  plain- 
tiff's complaint,  heUi^  not  to  be  constraed  as  including  allegation  that  com- 
pany s  engine  was  defective.  St.  Louis,  etc.,  R.  Co.  v.  Fudge  (Kan.). 
246. 

Defective  engines.     244  n. 

Evidence.     Former  fires  in  wood-yard.     237  n. 

Evidence.  Other  fires.  Evidence  tending  to  show  that  other  fires  were  set 
about  same  time  by  same  engine  which  set  fire  for  which  action  is  brought 

•         is  competent.     Haseltine  v.  Concord  R.  Co.  (Mass.).     236. 

Evidence:  sufficiency  of.     24491. 

Insurable  interest.  Although  company  has  by  statute  insurable  interest  in  all 
property  along  line  of  road,  right  of  owner  to  recover  is  not  affected  by 
reason  of  fact  that  company  have  been  unable  to  obtain  insurance.  Hasel- 
tine V.  Concord  R.  Co.  (Mass.).     236. 

Jurisdiction.  Under  Texas  statute,  action  for  causing  fire  may  be  brought  in 
county  through  which  road  runs  and  at  county  seat  at  which  it  has  an 
agent,  although  property  destroyed  was  in  another  county.  Galveston, 
etc.,  R.  Co.  V,  Home  (Tex.).    238. 

Other  fires.     243  n. 

Personal  property.  Statutory  provision.  Under  statute  rendering  company 
liable  for  property  destroyed  by  fire,  owner  of  personal  property  may  re- 
cover although  personalty  was  only  temporarily  left  near  track.  Hajiel- 
tine  V,  Concord  R.  Co.  (Mass.).     236. 

Pleading.     249  n. 

Presumption  of  negligence.     243  ».  , 

Presumption  of  negligence.     Escape  of  sparks.     242  n. 

Presumption.  Escape  of  sparks:  where  it  is  proved  that  fire  was  caused  by, 
testimony  is  sufficiently  prima  facie  to  establish  negligence.  Galveston, 
etc..  R.  Co.  V.  Home  (Tex.).     238. 

Proof  of  fires  caused  and  sparks  emitted  at  other  times.    237  n. 

Sparks:  usual  quantity  of.     243  n. 

Special  findings.  Verdict.  Where  no  defect  in  engine  was  alleged,  and  where 
fire  according  to  finding  of  jury  may  have  escaped  wholly  by  reason  there- 
of, heid,  error  for  court  to  render  judgment  upon  such  finding.  St.  Louis, 
etc.,  R.  Co.  V.  Fudge  (Kan.).     246. 

Spreading  fire.     Liability  of  company  where  fire  spreads.     235  n. 

Spreading.  If  company  are  negligent  in  running  locomotive,  they  are  respon- 
sible for  damages  caused  to  property  by  fire  communicated  thereto  from  the 
property  of  the  railway  company  themselves,  which  had  been  ignited  by 
fire  escaping  from  the  engine.  Canada  Southern  R.  Co.  v,  Phelps  (Can.X 
207. 
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¥IKE— Continued. 

Statute  of  14  George  III.  c.  75.  sect.  86,  is  in  force  in  Province  of  Ontario, 
but  has  no  application  to  protect  a  party  from  legal  liability  as  a  conse- 
quence of  negligence.     Canada  Southern  R.  Co.  v,  Phelps  (Can.).    207. 

Title  to  property.    337  n. 

FLAGMAN.    See  Crossing. 
FORECLOSURE.    See  Mortgagk. 

FOREIGN  CORPORATIONS. 

Express  companies.  Kentucky  act  requiring  agents  of  foreign  express  compa- 
nies to  take  out  license  is  not  repealed  by  subsequent  act  requiring  all  com- 
panies to  pay  tax  of  six  per  cent  upon  net  profits.  Woodward  v.  Common - 
wealth  (Ky.).    498. 

Express  companies.  License.  Kentucky  act  requiring  all  agents  of  foreign 
express  companies  to  secure  license,  not  affected  by  subsequent  act  requir- 
ing foreign  express  companies  to  pay  fee  upon  renewing  license.  Wood- 
ward V,  Commonwealth  (Ky.).    498. 

License.  Kentucky  act  requiring  foreign  express  companies  to  procure  license 
is  not  in  violation  of  Federal  Constitution.  Woodward  v.  Commonwealth 
(Ky.).     498- 

Service  of  process.  Nebraska' statute  as  to  service  on  corporations,  JUld,  to  ap- 
ply to  foreign  corporations,  except  where  there  are  special  provisions  to 
contrary.    Chicago,  etc.,  R.  Co.  v.  Manning  (Neb.).     618. 

Service  of  process  on  foreign  corporation.    622  n. 

FRANCHISE. 

Taxes.  Bondholders.  Priority.  Amount  due  for  state  tax  upon  franchise  of 
corporation,  in  hands  of  receiver,  takes  priority  of  claiim  upon  funds  in  his 
hands  over  claims  of  bondholders.  Central  Trust  Co.  v.  New  York  City  & 
N.  R.  Co.  (N.  Y.).    9. 

Tax  on  franchise  of  corporation.    Distinction  between  franchise  and  property 

tax.     15  If. 

Taxes.  Receiver.  If  receiver  operates  road  in  same  manner  as  if  corporation 
were  solvent,  moneys  derived  from  use  of  franchise  are  subject  to  payment 
of  tax  upon  franchise  imposed  by  New  York  statute.  Central  Trust  Co.  v. 
New  York  City  &  N.  R.  Co.  (N.  Y.),    9. 

Transfer  of  property.  Railroad  cannot  so  dispose  of  its  track  and  property 
as  to  incapacitate  itself  from  fulfilling  its  duties  to  the  public,  except  ex- 
press powet  has  been  conferred  upon  it.   Gulf,  etc.,R.  Co.  v,  Morris  (Tex.). 

94- 
FRIGHTENING   HORSES.    See  Crossing. 

GATES.    See  Crossing." 

HUSBAND  AND  WIFE. 

Action  by  widow.  Suit  by  deceased.  Fact  that  deceased  had  instituted  suit  to 
recover  damages,  which  was  pending  at  the  time  of  his  death,  is  no  bar 
to  action  by  his  widow  and  children.     International,  etc.,  R.  Co.  v,  Kuehn 

(Tex.).    421. 
Death.     Action  by  widow.     Remarriage     Fact  that,  pending  suit  to  recover 
damages  for  killing  her  husband,  plaintiff  married  again  does  not  preclude 
her  right  to  maintain  the  action.     International,  etc.,  R.   Co.  v,  Kuehn 
(Tex.).    421. 
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IMPUTED  NEGLIGENCE.    See  Negugbnce. 

INCORPORATION. 

Pleading.  Petition.  Under  Texas  statute,  an  allegation  in  a  petition  that  the 
plaintiff  is  a  body  duly  incorporated  by  and  under  the  laws  of  the  State  of 
Texas  is  sufficient.      Texas,  etc.,   R.  Co.  v,  Virginia*  etc.,  Co.  (Tex.). 

20I. 

INFANTS.    See  Children. 

INJUNCTION. 

Crossing  at  grade.  Injunction  granted  to  restrain  one  railroad  from  construct- 
ing grade  crossing  over  tracks  of  another.  Humeston  v.  Chicago,  etc.,  R. 
Co.  (Iowa.).     263. 

Grade  crossing.  Fact  that  one  company  had,  pending  proceedings  to  enjoin 
grade  crossing,  constructed  works  at  cost  of  $6000,  which  would  become 
useless  if  under-crossing  were  decreed,  held^  not  sufficient  reason  for  refusal 
of  injunction.     Humeston  v,  Chicago,  etc.,  R.  Co.  (Iowa).     263. 

Grade  crossing.     Necessity.     267  n. 

Judgment.  Allegation  of  defence.  Where  it  is  sought  to  enjoin  judgment  on 
ground  that  plaintiff  has  defence  to  action  and  it  would  be  inequitable  to 
enforce  judgment,  facts  constituting  alleged  defence  must  be  pleaded,  and 
it  is  not  sufficient  to  merely  allege  that  plaintiff  had  such  a  defence.  Chi- 
cago, etc..  R.  Co.  V,  Manning  (Neb.).    618. 

Location  of  road.  Right  of  company.  Where  company  has,  as  required  by 
railroad  act,  filed  map  and  survey,  it  may  obtain  injunction  against  any 
other  company  attempting  to  interfere  or  obstruct  construction  of  its  track. 
Rochester,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     267. 

INSOLVENCY.    See  Dissolution;  Receiver. 

Court  of  chancery.  Power  to  turn  into  money  property  of  insolvent  railroad 
for  distribution  among  creditors,  having  been  expressly  given  by  statute, 
power  to  manage  and  preserve  such  property  will  be  implied.  Vanderbilt 
V.  Little  (N.  J.).     18. 

Operation  of  road.  Insolvent  road  may  be  operated  under  control  of  court  if 
necessary  to  maintain  its  traffic  and  connections,  or  otherwise  to  keep  it  in 
good  condition.     Vanderbilt  v.  Little  (N.  J.).     18. 

« 

INTERSTATE  COMMERCE. 

Interstate  commerce  act:  Federal  courts  can  have  no  jurisdiction  over  civil  ac- 
tions for  violation  of,  without  regard  to  diverse  citizenship  of  parties.  Ac- 
tion must  be  brought  only  in  district  of  which  defendant  is  an  inhabitant. 
Connor  v,  Vicksburg  &  M,  R.  Co.  (C.  C).    696. 

What  constitutes  interstate  commerce.     696  n. 

What  constitutes.  Transportation  from  one  state  to  another,  or  over  connect- 
ing lines  between  two  points  within  same  state  where  one  of  such  connect- 
ing lines  runs  entirely  in  another  state,  is  interstate  commerce,  of  which 
railroad  commission  can  have  no  jurisdiction.  Sternberger  v.  Cape  Fear, 
etc.,  R.  Co.  (S.  Car.).     693. 

JUDGMENT. 

Confession  of  judgment.  Validity.  New  York  statute  declaring  void  judg- 
ments confessed  by  corporation  after  filing  of  petition  for  dissolution  does 
not  affect  consent  to  entry  of  order  of  sale  in  foreclosure  proceedings  al- 
though made  after  action  brought  for  dissolution.  Herring  v.  New  York, 
etc.,  R.  Co.  (N.  Y.).     54. 
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JUDGMENT— OifiiifMf^. 

Dissolution.    Sale  of  property  of  corporation  in  Pennsylvania  and  incorpoia* 
tion  of  purchasers  by  Delaware  legislature,  held^  not  to  operate  as  a  dissolu- 
tion of  the  original  corporation,  and  that  judgments  in  its  favor  were  not 
extinguished,  nor  did  they  pass  to  tke  new  corporation.     Wilmington  &  * 
R.  R.  Co.  V.  Downward  (Del.).     87.    . 

Finality  of  judgment.  Foreclosure.  Judgment  determining  that  certain  stocks 
and  bonds  are  liable  to  be  sold,  imports  absolute  verity,  and  neither  com- 
pany nor  creditors  can  impeach  it  in  collateral  proceedings.  Herring  9. 
New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Injunction.  Allegation  of  defence.  Where  it  is  sought  to  enjoin  judgment  on 
ground  that  plaintiff  has  defence  to  action,  and  it  would  be  inequitable  to 
enforce  judgxpent,  facts  constituting  alleged  defence  must  be  pleaded,  and 
it  is  not  sufficient  to  merely  allege  that  plaintiff  had  such  defence.  Chicago, 
etc.,  R.  Co.  V,  Manning  (Neb.).     618. 

JURISDICTION.    See  United  States  Courts. 

Fire.  Under  Texas  statute,  action  for  causing  fire  may  be  brought  in  county 
through  which  road  runs  and  at  county  seat  at  which  it  has  an  agent  al- 
though property  destroyed  was  in  another  county.  Galveston,  etc.,  R. 
Co.  V,  Home  (Tex,).    238. 

KILLING  STOCK.    See  Animals. 


Crossings:  duty  of  lessee  as  to.     36s  is. 

Crossing  of  two  roads.  Expenses.  Lessee  company  while  operating  road  re- 
ceives benefit  resulting  from  safe  crossing  and  services  of  watchman,  and 
takes  them  subject  to  burden  of  expense  as  provided  by  statute.  Baltimoi^ 
&  O.  R.  Co.  r.  Walker  (Ohio).     271. 

Negligence  of  lessee.  Company  cannot  lease  its  road  without  statutory  author- 
ity so  as  to  absolve  itself  from  obligations  to  public  and  liability  for  dam- 
ages occurring  through  negligent  use  of  property.  International,  etc.,  R. 
Co.  r.  Moody  (Tex.).    607. 

"  Owner  of  track:"  lessee  company  is,  under  statute  requiring  crossing  to  be 
maintained  at  joint  expense  of  companies  owning  tracks.  Baltimore  &  O. 
R.  Co.  V.  Walker  (Ohio).  271. 
•  Power  to  lease.  Terms  of  mortgage  and  bonds  held  to  preclude  directors  from 
exercising  power  of  leasing  road  upon  terms  which  render  lessee  respon- 
sible for  mortgages;  and  fact  that  lease  would  reduce  amount  available  for 
payment  of  coupons  does  not  constitute  breach  of  contract  with  bond- 
holders.    Day  V,  Ogdensburg,  eto^,  R.  Co.  (N.  Y.).     102. 

Receiver.     Expenses  of  receivership:  charging,  on  leased  line.     112  it. 

Receiver.     Liability  for  rent  of  leased  line.  .  112  11. 

Receiver.     Priority  of  rentals  due  under  lease  over  mortgages.     112  i». 

Statutory  authority.     Under  New  York  statute,  corporation  is  empowered  to 

^  lease  road  of  corporation  organized  and  constructed  in  Vermont,  provided 
latter  is  authorized  to  lease  its  road.  Day  v,  Ogdensburg,  etc.,  R.  Co. 
(N.  Y.).     102. 

LIBEL. 

Carriers.  Published  order  to  servants.  Instructions  to  servants  of  railroad 
not  to  ship  for  certain  person  except  when  freight  charges  are  prepaid,  and 
a  request  to  connecting  line  to  make  similar  order,  is  a  privileged  com- 
munication, and  does  not  constitute  libel  in  absence  of  express  n^^ce. 
Allen  V,  Cape  Fear,  etc.,  R.  Co.  (N.  Car.).     532. 
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LICENSE.    See  Crossing. 

Express  companies.  Construction  of  statute.  Kentucky  act  requiring  all 
agents  of  foreign  express  companies  to  secure  license,  is  not  affected  by  sub- 
sequent act  requiring  foreign  express  companies  to  pay  fee  upon  renewing 
license.     Woodward  v.  Commonwealth  (Ky.).     498. 

Express  companies.  Foreign  corporation.  Kentucky  act  requiring  foreign 
express  companies  to  procure  license  is  not  in  violation  of  Federal  Constitu- 
tion.    Woodward  v.  Commonwealth  (Ky.).     498. 

Express  companies.  Repeal  of  law.  Kentucky  act  requiring  agents  of  foreign 
express  companies  to  take  out  license  is  not  repealed  by  subsequent  act 
requiring  all  companies  to  pay  tax  of  six  per  cent  upon  net  profits.  Wood- 
ward V.  Commonwealth  (Ky.).    498. 

• 

LIMITATIONS,  STATUTE  OF. 

Action  for  penalty  for  discrimination  by  carrier.     536  n. 

Killing  stock.  In  absence  of  evidence  showing  manner  in  which  company  in 
possession  of  road  acquired  title,  held  that  it  must  be  presumed  that  it  was 
operating  the  road  under  the  charter  of  the  company  by  which  it  was  con- 
structed, which  contained  no  special  limitation  of  actions  against  it.  Ken- 
tucky Cent.  R.  Co.  v,  Kinney  (Ky.).     199. 

Pleading.  Separate  counts.  If  ordinary  declaration  alleges  injuries  to  have 
been  caused  by  moving  of  locomotive  whilst  amended  declaration  filed 
after  lapse  of  statutory  period  alleges  improper  signalling  as  further  cause, 
plea  of  Statute  of  Limitations  to  whole  declaration  does  not  raise  question 
of  statutory  bar  as  applied  to  allegations  of  negligence  of  flagman.  Penn- 
sylvania Co.  V,  Sloan  (111.).     440. 

Receiver  may  set  up,  in  action  for  injuries  sustained  in  running  trains  by  re- 
ceiver, statute  requiring  such  suits  to  be  brought  within  two  years.  Bart- 
lett  V.  Kelm  (N.  J.).     15. 

Substitution  of  receiver.  Court  may,  when  consenting  to  substitution  of  re- 
ceiver as  defendant  in  action  for  personal  injuries  restrain  him  from  set- 
ting up  defence  of  Statute  of  Limitations,  action  having  been  commenced 
against  company  within  statutory  limit.  Lehigh  Coal  &  N.  Co.  v.  Central 
R.  Co.  of  N.  J.  (N.  J.).    2. 

LIVE  STOCK.    See  Carriers. 

LOCATION. 

Interference  with  construction.  .  Injunction.  Where'company  has,  as  required 
by  Railroad  Act,  filed  map  and  survey,  it  may  obtain  injunction  against 
any  other  company  attempting  to  interfere  or  obstruct  construction  of 
its  track.  Rochester,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.). 
267. 

Right  of  company.  Where  corporation  has,  in  pursuance  of  general  railroad 
act,  filed  map  and  survey  of  land  and  given  required  notice,  it  has  acquired 
right  to  construct  its  road  upon  such  line  in  nature  of  lien  upon  the  land 
which  is  exclusive  as  to  all  other  companies,  and  free  from  interference. 
Rochester,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (N.  Y.).    267. 

MAIL. 

Carnage  of  U.  S.  mail.     511  i». 

Contract  for  carrying.  Deduction.  United  States  statute  giving  postmaster- 
general  authority  to  make  deduction  from  pay  of  contractors  where  trip  is 
not  made,  held  not  repealed.  Chicago,  etc.,  R.  Co.  v.  United  States  (U. 
S.).     508. 

MANDAMUS. 

Bridge  over  highway.  Necessity  of  works  by  another  company,  held  not  a  fatal 
objection  to  mandamus  proceedings  against  defendant.  State  v.  Min- 
neapolis, etc.,  R.  Co.  (Minn.).     250. 


742  INDEX. 

MANDAMUS— Gm/tfff/^^/. 

Highway  crossing.  Restoration  of  street.  Mandamus  proceedings  may  be 
prosecuted  to  determine  mode  in  which  street  should  be  restored,  and  to 
compel  performance,  although  city  council  has  not  yet  changed  established 
grade.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

Joint  trial  of  actions.  Where  mandamus  proceedings  were  pending  against  two 
companies  to  compel  them  to  bridge  their  tracks  and  the  roads  were  near 
together  so  that  bridges  should  be  made  continuous  over  all  the  tracks, 
h€ld  not  error  to  require  both  causes  to  be  tried  together.  State  v. 
Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

MAP.    See  Location. 

MASTER  AND  SERVANT.    See  Agents;  Reckivers. 

Receiver:  wages  dtuing  recovery  from  injury  received  while  road  was  in  haods 
of.    6  If. 

MORTGAGE. 

Foreclosure.  Answer  by  receiver.  It  is  the  duty  of  a  receiver  to  file  an  answer 
to  a  bill  to  foreclose  a  mortgage,  although  plaintiff  in  such  bill  may  be  the 
owner  of  all  the  claims,  and  has  entered  into  possession  of  the  road.  Ryan 
V,  Anglesea  R.  Co.  (N.  J.).     51. 

Foreclosure.  Conclusiveness  of  judgment.  Judgment  of  court  determining 
that  certain  stocks  and  bonds  form  part  of  the  mortgage  property  and  that 
they  were  properly  sold  and  never  came  into  possession  of  receiver  previ- 
ously appointed  in  action  by  the  people  for  dissolution,  k^ld  binding  upon 
the  general  creditors,  although  no  final  receiver  had  been  appointed  in  the 
people's  action  and  no  final  judgment  rendered  therein,  and  that  fact  that 
same  person  had  been  appointed  receiver  in  both  proceedings  did  not  affect 
validity  of  judgment.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Confession  of  judgment.  New  York  statute  declaring  void 
judgments  confessed  by  corporation  after  filing  of  petition  for  dissolution, 
does  not  affect  consent  to  entry  of  order  of  sale  in  foreclosure  proceedings 
although  made  afteraction  brought  for  dissolution.  Herring  v.  New  York, 
etc.,  R.  Co.  (N.  Y.).     54. 

Fore'closure.  Judgment  determining  that  certain  stocks  and  bonds  are  liable 
to  be  sold  imports  absolute  verity,  and  neither  company  nor  creditors  can 
impeach  it  in  collateral  proceedings,     ^erring  r.  New  York,  etc.,  R.  Co. 

(N.  Y.).     54. 

Foreclosure.  Parties.  Temporary  receiver  appointed  at  instance  of  attorney- 
general  held  not  a  necessary  party  to  a  suit  to  foreclose  mortgage.  Herring 
V.  New  York,  etc.,  R.  Co.  (N.  Y.).    '54. 

Foreclosure.  Parties.  Unsecured  creditors  are  not  necessary  or  proper  par- 
ties, and  have  no  right  to  intervene,  but  are  bound  by  an  adjudication 
against  the  mortgagee.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Receiver.  Defence.  Receiver  cannot  set  up  as  a  defence  against 
a  bill  to  foreclose  against  a  mortgagee  in  possession  an  agreement  with 
complainant  by  which  receiver  was  to  hold  road  for  benefit  of  complainant, 
and  the  latter  was  to  pay  the  receiver's  costs  and  expenses,  which  he  has 
not  done.     Ryan  v,  Anglesea  R.  Co.  (N.  J.).     51. 

Foreclosure.  Receiver.  If  action  has  been  commenced  by  attorney-general 
praying  for  dissolution  on  account  of  insolvency,  and  temporary  receiver 
is  appointed,  it  is  within  the  discretion  of  the  court  to  authorize  commence- 
ment of  foreclosure  proceedings,  to  appoint  receiver  therein  to  supersede 
first  receiver  and  to  order  all  property  delivered  to  him.  Herring  v.  New 
York,  etc.,  R.  Co.  (N.  Y.).     54. 

Foreclosure.  Receiver.  Validity  of  bonds.  Right  of  receiver  to  set  up  de- 
fence which  goes  to  validity  of  bonds  upon  which  suit  is  brought,  although 
he  has  parted  with  possession  of  corporate  property  to  mortgagee.  Ryan 
V.  Anglesea  R.  Co.  (N.  J.).     51. 
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Foreclosure.  Sale  of  property.  Dormancy.  Act  of  Delaware  legislature  in- 
corporating' purchasers  of  property  and  franchises  of  corporation  in  Penn- 
sylvania and  vesting  them  wiih  privileges  and  franchises  granted  by  state 
of  Delaware,  A^U  not  to  operate  as  a  dissolution  of  the  original  corpora- 
tion, and  judgments  in  its  favor  were  not  extinguished,  nor  did  they  pass  to 
the  new  corporation.     Wilmington  &  R.  R.  Co.  v.  Downward  (Del.).    87. 

Foreclosure.  Sufficiency  of  answer.  What  is  sufficient  answer  by  receiver  to 
a  bill  to  foreclose  a  mortgage  when  the  receiver  has  entered  into  an  agree- 
ment with  the  complainant  by  which  the  latter  has  obtained  possession  of 
the  mortgage  property.     Ryan  v.  Anglesea  R.  Co.  (N.  J.).     51. 

Priority.  Taxes.  Amount  due  for  state  tax  from  corporation  in  hands  of  re- 
ceiver takes  priority  of  claim  upon  funds  in  receiver's  hands  over  claims 
of  bondholders.  Central  Trust  Co.  v.  New  York  City  &  N.  R.  Co.  (N. 
Y.).    9. 

Receiver.  Surplus.  Rights  of  creditors.  If  mortgage  trustees  fail  to  make 
claim  in  proceedings  for  appointment  of  receiver  to  funds  in  ha.nds  of  re- 
ceiver, surplus  arising  from  receiver's  management  is  payable  to  unsecured 
creditor  at  whose  suit  receiver  was  appointed.  Sage  v,  Memphis,  etc.,  R. 
Co.  (U.  S.).    40. 

MUNICIPALITY. 

Resolution  of  council.  Upon  report  of  council  by  committee  recommending 
certain  action,  record  of  proceedings  in  the  word  *'  adopted  "  expresses  the 
will  of  the  body.     State  v.  Minneapolis,  etc.,  R.  Co.  (Minn.).     250. 

NAME.    See  Pleading  and  Practice. 

NEGLIGENCE.    See  Animals;  Fences;  Fire. 

Appliances  used.  If  railroad  conform  to  rules  in  general  use  by  prudently  con- 
ducted companies  they  are  free  from  blame  unless  they  violate  positive  re- 
quirements of  the  law.     Alabama  G.  S.  R.  Co.  v.  Arnold  (Ala.).     466. 

Exemplary  damages:  to  entitle  plaintiff  to,  negligence  causing  injury  must 
have  been  wilful,  wanton,  or  reckless.  Alabama  G.  S.  R.  Co.  z/.  Arnold 
(Ala.).    466. 

Imputed  negligence.  In  Maine  the  negligence  of  the  driver  is  not  imputed  to 
a  passenger  carried  gratuitously  who  has  no  conirol  over  the  driver.  State 
V.  Boston  &  M.  R.  Co.  (Me.).     356. 

Imputed  negligence.     Parent  and  child.    362  if. 

ORDINANCE.    See  Speed. 

PARENT  AND  CHILD.    See  Children. 

Imputed  negligence.     362  if. 

Infant  plaintiffs.  Next  friend.  The  husband  of  their  mother  has  no  interest 
in  suit  by  infant  plaintiffs  to  recover  for  killing  their  father,  and  he  may 
act  in  such  suit  as  next  friend.  International,  etc.,  R.  Co.  v.  Kuehn  (Tex.). 
421. 

PASSENGERS.    See  Carriers;  Stations. 

Approaches  to  depot.     486  n. 

Defective  depot  grounds.     Stepping  into  hole.    482  if. 

Depot  grounds:  care  required  as  to,  by  railroad  companies.     482  if. 

Depot  grounds.  Contributory  negligence.  Plaintiff  after  leaving  ticket  office 
was  cautioned  to  **  look  out  for  the  steps."  but  by  crossing  platform  ob- 
liquely he  missed  them  and  sustained  injuries.  Iffld,  that  question  of  con- 
tributory negligence  was  for  jury.  Alabama  G.  S.  R.  Co.  v,  Arnold  (Ala.). 
466. 
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Depot  grounds.  Light.  Simple  neglect  to  sufficiently  light  depot  grounds  was 
not  such  negligence  on  part  of  company  as  to  entitle  plaintiff  injured  to 
exemplary  damages.     Alabama  G.  S.  R.  Co.  v,  Arnold  (Ala.).     46i5. 

Depot  grounds.     Route  to  street.     Injury.    481  n. 

Depot  grounds.  Slippery  steps.  Passenger  injured  by  falling  on  slippery 
steps  leading  to  station,  although  he  knew  there  were  other  steps  which  he 
might  have  used,  and  that  the  ones  he  did  use  were  dangerous,  Jk^ld  en- 
titled to  recover.     Osborne  v.  London,  etc.,  R.  Co.  (Eog.).     483. 

Hole  in  depot  grounds.  Held  not  error  to  admit  evidence  of  civil  engineer 
that  hole  was  in  dangerous  place  and  needed  protection.  Cross  v.  Lake 
Shore,  etc.,  R.  Co.  (Mich!).    476. 

Hole  in  depot  grounds  near  recognized  way  so  near  that  person  traveling  ai 
night  fell  into  the  hole.  Company  held  liable  for  injury  where  plain tifi 
exercised  proper  care.     Cross  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.).    476. 

Station.  •  Blowing  off  steam.  Frightening  horses.  Parties  leaving  station  in 
carriage  were  injured  through  horses  being  frightened  by  sound  of  locomo- 
tive blowing  off  steam.  Company  ^id  not  liable,  there  being  no  evidence 
of  obligation  on  their  part  to  screen  railroad  from  road.  Simkins  v,  Lon- 
don, etc.,  R.  Co.  (Eng.).     487. 

Station  grounds.  Duty  to  light.  Railroad  company  must  see  that  station 
grounds  are  properly  lighted  a  proper  time  before  arrival  and  after  departure 
of  trains.     Alabama  G.  S.  R,  Co.  v.  Arnold  (Ala.).     466. 

Way  to  and  from  depot.  It  is  the  duty  of  the  company  to  keep  a  recognized 
way  which  is  used  in  going  to  and  from  trains  in  a  reasonably  safe  condi* 
tion.     Cross  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.).    476. 

PENALTY. 

Action  for  penalty,  for  discrimination  by  carrier.     Limitation.     536  n. 

Attorney's  fee.  Statute  authorizing  the  taxing  of  an  attorney's  fee  against  a 
railroad  in  the  event  of  a  judgment  being  recovered  against  it  for  killing 
stock  through  its  failure  to  fence,  is  in  the  nature  of  a  penalty  and  is  un- 
constitutional and  void.     Wilder  v.  Chicago,  etc.,  R.  Co.  (Mich.).     162, 

PLEADING  AND  PRACTICE. 

Allegation  of  incorporation.  Under  Texas  statute  an  allegation  in  a  petition 
that  the  plaintiff  is  a  body  duly  incorporated  by  and  under  the  laws  of  the 
state  of  Texas  is  sufficient.  Texas,  etc.,  R.  Co.  v.  Virginia,  etc,  R.  Co. 
(Tex.).     201. 

Arguments  of  counsel;  Discussion  should  be  confined  to  issues  and  evidence 
and  court  should  see  that  this  is  done.  Statements  in  regard  to  adverse 
attorney,  if  calculated  to  prejudice  jury,  is  sufficient  to  set  verdict  aside. 
Missouri  Pac.  R.  Co.  v.  Metzger  (Neb.).     148. 

Continuance.  Absence  of  witnesses.  Affidavit  that  absent  witnesses  would 
prove  value  of  property  to  be  much  less  than  that  claimed  by  plaintiff.  Jk^U 
not  sufficient  to  warrant  granting  of  continuance.  Galveston,  etc.,  R.  Co. 
V,  Home  (Tex.).     238. 

Directing  verdict.  Federal  courts.  It  is  proper  for  U.  S.  circuit  court  to  di- 
rect verdict  for  plaintiff  where  no  matter  affecting  his  claim  is  left  in  doubt, 
and  all  evidence  clearly  shows  he  is  entitled  to  recover.  Northern  Penn- 
sylvanian  R.  Co.  v.  Commercial  Bank  (U.  S.).     556. 

Injuries  causing  death.  If  petition  alleges  negligence  on  part  of  defendant 
causing  death  of  plaintiff's  son  that  without  negligence  on  part  of  deceased 
he  was  struck  by  passing  train,  these  allegations  are  sufficient.  Missouri 
Pac.  R.  Co.  V,  Lee  (Tex.).     364. 

Instruction.  Prejudicial  error.  Where  evidence  is  admitted  upon  which  in- 
structions are  given,  both  evidence  and  instructions  being  competent  if 
founded  upon  proper  pleading,  Aeld  that  such  evidence  and  instructions 
were  erroneous,  but  that  where  they  do  not  seem  to  have  affected  the  ver- 
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diet  the  error  is  not  suflScient  to  require  a  reversal.  Atchison,  etc.,  R.  Co. 
V.  Miller  (Kan.).     190. 

Misnomer.  Party  in  interest.  Action  commenced  against  one  company  was 
after  expiration  of  statutory  period  for  bringing  suit  changed  by  amend- 
ment to  action  against  another  company  which  had  leased  the  road  from 
the  company  first  sued  and  was  operating  it  at  the  time  of  the  accident, 
k^ldf  that  the  action  might  be  maintained  against  the  lessee  company. 
Pennsylvania  Co.  v.  Sloan  (111.).     440. 

Service  of  summons.  Foreign  corporation.  Nebraska  sutute  as  to  service  on 
corporations  A^ld  to  apply  to  foreign  corporations  except  where  there  are 
special  provisions  to  contrary.  Chicago,  etc.,  R.  Co.  v.  Manning  (Neb.). 
618. 

Special  findings.  If  in  action  for  personal  injuries  jury  find  fact  which  will  pre- 
clude plaintiff's  recovery,  judgment  must  be  entered  for  defendant  notwith- 
standing general  verdict  for  plaintiff.  Lake  Shore,  etc.,  R.  Co.  v.  Pinchin 
<Ind.).     383. 

Statute  ojf  Limitations.  Separate  counts.  If  ordinary  declaration  alleges  in- 
juries to  have  been  caused  by  movhag  of  locomotive,  whilst  amended  dec- 
laration filed  after  lapse  of  statutory  peripd  alleges  improper  signalling  as 
further  cause,  plea  of  Statute  of  Limitations  to  whole  declaration  does  hot 
raise  question  of  statutory  bar  as  applied  to  allegations  of  negligence  of 
fij^man.     Pennsylvania  Co.  r.  Sloan  (III.).     440. 

Substitution  of  receiver  by  consent  of  court  does  not  constitute  a  new  cause  of 
action,  but  is  merely  a  proceeding  in  the  action  already  brought.  Lehigh 
Coal  &  N.  Co.  V.  Central  R.  Co.  of  N.  J.  (N.  J.).    2. 

Variance.  Although  a  petition  alleges  that  stock  was  injured  in  March,  fact 
that  evidence  shows  that  animal  was  injured  in  August  is  immaterial. 
Texas,  etc.,  R.  Co.  v.  Virginia,  etc.,  Co.  (Tex.).     201. 

PRACTICE.    Sec  Pleading  and  Practice. 
PRESCRIPTION.    See  Crossings. 
PRIVILEGED  COMMUNICATIONS.    See  Libel. 
PURCHASE  OF  ROAD.    See  Sale  of  Road. 

RAILROAD  COMMISSIONERS. 

Authority  and  jurisdiction  of  state  railroad  commissioners.     550  n. 
Jurisdiction.     Adjusting  differences.      Act  creating    railroad    commissioners 
did  not  give  board  authority  to  adjust  differences  between  railroad  com- 
panies and  shippers,  although  it  was  empowered  to  hear  complaints.    Board 
of  Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.).     542. 
Powers.     Extension.     Powers  conferred  by  legislature  on  commissioners  will 
not  be  extended  by  implication  and  actions  which  board  attempts  to  take 
will  not  be  upheld  unless  authority  is  affirmatively  shown.     Board  of  Rail- 
road Commrs.  v.  Oregon  R.  &  N.  Co.  (Ore.).    542. 
Powers.     Remission  of  charges.     Provision  in  statute  requiring  commissioners 
to  enter  complaint  in  court  of  equity  where  its  orders  have  been  violated 
or  neglected,  A^id  not  to  authorize  such  proceedings  in  order  to  enforce  re- 
payment of  freight  charges  claimed  to  have  been  unreasonable.     Board  of 
Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.).     542. 
Prohibition.    Jurisdiction  of  railway  commissioners.     537  n. 
Regulating  charges.     Jurisdiction.     Board  of  railroad  commissioners  of  Ore- 
gon AfU  to  have  no  jurisdiction  to  require  railroad  company  to  refund  to 
shipper  sum  of  money  alleged  to  have  been  exacted  in  excess  of  reason- 
able charge.     Board  of  Railroad  Commrs.  v,  Oregon  R.  &  N.  Co.  (Ore.). 
543. 
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RATES.    See  Carriers. 
REBATES.    See  Carriers. 

RECEIVER.    See  Mortgage. 

Action  for  injuries  against  corporatioa  in  hands  of  receiver,     i  it. 

Agency.  In  running  the  road  a  receiver  represents  or  is  the  agent  of  the  com- 
pany.    Bartlect  v.  Kcim  (N.  J.).     15. 

Appointment.  When  court  will  appoint  receiver  on  application  of  judgment 
creditor  who  has  not  sued  out  execution  and  obtained  return  of  nuUabona. 
Sage  V.  Memphis,  etc.,  R.  Co.  (U.  S.).     40. 

Carriag^  of  goods.  Loss.  Goods  lost  in  transit  while  road  is  operated  by  re- 
ceiver not  bemg  carried  under  an  undertaking  by  the  corporation,  the  neg- 
ligence causing  the  loss  is  not  the  negligence  of  the  corporation,  and  an  ac- 
tion will  not  lie  against  it.     Kansas  Pac.  R.  Co.  v,  Searle  (Colo.).     6. 

Chancery  court:  powers  of,  and  of  receiver  appointed  by  it  over  insolvent  rail- 
roads are  those,  expressly  conferred  by  legislation,  and  those  necessary  to 
the  exercise  of  the  powers  expressly  conferred.  Vanderbilt  v.  Little 
(N.J.).     18. 

Claim  by  creditor.  Purchaser  of  promissory  note  executed  by  a  railroad  who 
obtains  judgment  thereon  is  not  precluded  from  seeking  satisfaction  of 
same  out  of  funds  in  hands  of  receiver  because  he  has  not  yet  paid  for  the 
note  being  under  legal  obligation  by  the  indorsement  to  pay  the  amount 
agreed.     Sage  v,  Memphis,  etc.,  R.  Co.  (U.  S.).     40. 

Common  carrier:  liability  of  receiver  as.     8  n. 

Common  carrier.  Receiver  of  a  railroad  company  who  controls  the  corporatioa 
is  no  less  a  common  carrier  because  property  of  road  is  in  custody  of  court. 
Biers  v.  Wabash,  etc.,  R.  Co.  (C.  C).     646. 

Connecting  lines.  Interchange  of  cars.  Receiver  is  obliged  to  receive  and 
transport  cars  and  furnish  accommodations  to  connecting  lines  to  same  ex- 
tent and  in  same  manner  as  proper  ofiBcers  of  railroad  companies.  Biers 
V,  Wabash,  etc.,  R.  Co.  (C.  C).     646. 

Contracts.  Consent  to  sue.  He  who  contracts  with  receiver  does  so  with 
knowledge  that  for  any  injury  received  be  can  only  get  redress  by  obtain- 
ing permission  of  court  to  sue,  and  satisfying  court  that  claim  is  well 
founded.     Vanderbilt  v.  Little  (N.  J.).     18. 

Contract.  If  on  examination  by  court,  contract  of  receiver  appears  to  be  detri- 
mental to  the  trust,  it  should  not  be  enforced,  nor  should  damages  for  its 
non-perfcrmance  be  awarded.     Vanderbilt  v.  Little  (N.   T.).     18. 

Contract.  Improvidence.  If  contractor  has  made  contract  m  ignorance  of  its 
improvidence,  and  by  its  non-performance  has  suffered  actual  loss,  the  fund 
ought  to  reimburse  him.     Vanderbilt  v.  Liale  (N.  J.).     18. 

Contracts  made  by  receiver  bind  him  as  the  representative  of  the  trust,  and  are 
to  be  enforced,  or  redress  for  their  breach  is  to  be  accorded  out  of  the  fund. 
Vanderoilt  v.  Little  (N.  J.),     18. 

Contract.  Operation  of  road.  Chancellor  may  personally  deliver  or  make 
contracts  for  operation  of  road,  or  he  may  confer  authority  to  make  such 
contracts  upon  receiver.     Vanderbilt  v.  Little  (N.  J.).     18. 

Contract.  Oral.  Statute  of  frauds.  When  contracts  for  purchase  of  goods 
have  been  orally  made  by  receiver,  delivery  to  agents  and  receipt  and  ac- 
ceptance and  payment  therefore,  will  satisfy  the  provision  of  the  statute  of 
frauds,  and  the  contract  will  bind  the  company.  Vanderbilt  v.  Little  (N. 
J.).     18. 

Court  of  chancery:  insolvent  railroad  may  be  operated  under  control  of,  if  nec- 
essary, to  maintain  its  traffic  and  connections,  or  otherwise  to  keep  it  in 
good  condition.     Vanderbilt  t'.  Little  (N.  J.).     18. 

Criminal  prosecution.  Corporation  in  hands  of  receiver  cannot  be  prosecuted 
for  crimes  and  misdemeanors  committed  by  receiver's  servants,  e.g.,  the 
obstruction  of  a  highway.     State  </.  Wabash  R.  Co.  (Ind).     i. 

Crossing:  liability  of  receiver  for  negligence  in  constructing.     262  i>. 
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Expenses  of  receivership;  charging  on  leased  line.     112  n. 
Final  recei^r.     Rights  of  creditors.     Final  receiver  appointed  under  statute 
for  winding-up  company,  is  not  bound  to  consult  general  creditors  but  is 
subject  only  to  order  of  court.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  Y.) 

54- 
Foreclosure.     Duty  to  answer.     It  is  the  duty  of  a  receiver  to  file  an  answer  to 

a  bill  to  foreclose  a  mortgage,  although  plaintiff  in  such  bill  may  be  the 

owner  of  all  the  claims  and  has  entered  into  possession  of  the  road.     Ryan 

V,  Anglesea  R.  Co.  (N.  J.)     51.  ^ 

Foreclosure.  Sufficiency  of  answer.  What  is. sufficient  answer  by  receiver,  to 
a  bill  to  foreclose  a  mortgage  when  the  receiver  has  entered  into  an  agree- 
ment with  the  complainant,  by  which  the  latter  has  obtained  possession  of 
the  mortgage  property.     Ryan  v.  Anglesea  R.^Co.  (N.  J.).     51. 

Foreclosure.  Validity  of  bonds.  *  Right  of  receiver  to  set  up  defence  which 
goes  to  validity  of  bonds  upon  which  suit  is  brought,  although  he  has  parted 
with  possession  of  corporate  property  to  mortgagee.  Ryan  v.  Anglesea 
R.  Co.  (N.  J.).     51. 

Injuries  occurring  under  receiver's  management.     New  York  doctrine.     5  ». 

Injury  to  servant.     Wages  during  recovery  from  injury  received.     6  n.^ 

Lease.     Liability  of  receiver  for  rent  of  leased  line.     112  ». 

Liability  of  receiver  for  torts  and  injuries.     4  n. 

Officer  of  court.  Express  power  given  by  statute  to  operate  an  insolvent  rail- 
road,  is  not  conferred  on  receiver  as  an  independent  person  but  as  an  officer 
of  the  court.     Vandcrbilt  7'.  Little  (N.  J.).     18. 

Operation  of  road.  Contracts.  Chancellor  may  personally  deliver  or  make 
contracts  for  operation  of  road,  or  he  may  confer  authority  to  make  such 
contracts  upon  receiver.     Vanderbik  z/.  Little  (N.  J.).     18. 

Personal  injuries:  character  of  judgment  against  receiver  for.  Payable  out  of 
income.     5  n. 

Personal  injury.  Limitation.  Receiver  may  setup  in  action  for  injuries  sus- 
tained in  running  trains  by  receiver;  statute  requiring  such  suits  to  be 
brought  within  two  years.     Bartlett  v.  Keim  (N.  J.).     15. 

Priorities.     Lease.     Priority  of  rentals  due  underlease  over  mortgages.  112  n. 

Substitution  of  receiver  by  consent  of  court  does  not  constitute  a  new  cause  of 
action,  but  is  merely  a  proceeding  in  the  action  already  brought.  Lehigh 
Coal  &  N.  Co.  V.  Central  R.  Co  of  N.  J.  (N.  J.).     2. 

Substitution  of  receiver.  Limitations.  Court  may,  when  consenting  to  substi- 
tution of  receiver  as  defendant  in  action  for  personal  injuries,  restrain  him 
from  setting  up  defence  of  statute  of  limitations;  action  having  been  com- 
menced against  company  within  statutory  limit.  Lehigh  Coal  &  N.  Co.  v. 
Central  R.  Co.  of  N.  J.  (N.  J.).     2. 

Surplus  in  hands  of  receiver.  If  trustees  fail  to  make  any  claim  tp  funds  in 
hands  of  receiver,  surplus  arising  from  receiver's  management  isfpayable  to- 
unsecured  creditor  at  whose  suit  receiver  was  appointed.  Sage  v.  Memphis 
etc.,  R.  Co.  (U.  S.).     40. 

Taxes.  Bondholders.  Priority.  Amount  due  for  State  tax  takes  priority  of 
claim  upon  funds  in  receiver's  hands,  over  claims  of  bondholders  of  the- 
corporation.     Central  Trust  Co,  v.  New  York  City  &N,  R.  Co.  (N.  Y.).  9. 

Taxes.  Exclusive  remedy.  Remedy  provided  by  New  York  corporation  tax 
act  for  collection  of  taxes  from  corporations,  does  not  preclude  court  from 
ordering  receiver  of  insolvent  corporation  to  pav  the  tax  upon  the  franchise. 
Central  Trust  Co.  v.  New  York  City  &  N.  R.  Co.  (N.  Y.).     9. 

Taxes:  payment  of,  by  receiver.    15  ». 

Taxes  upon  franchises.  If  a  receiver  operates  the  road  in  the  same  manner  as 
if  the  corporation  were  solvent,  moneys  derived  from  use  of  franchise  are 
subject  to  the  payment  of  the  tax  upon  the  franchise  imposed  by  the  New 
York  corporation  tax  act.  Central  Trust  Co.  v.  New  York  City  &  N.  R. 
Co.  (N.  Y.).  9. 
Temporary  receiver  appointed  in  action  at  instance  of  attorney-general  is  not 
vested  with  title  of  property,  but  is  a  mere  manager,  and  is  not  a  necessary 
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party  to  a  suit  to  foreclose.     Herring  v.  New  York,  etc.,  R.  Co.  (N.  T.). 

54. 
Torts  committed  before  receiver  was  appointed.    5  n, 

RIGHT  OF  WAY.    See  Location. 

SALE  OF  ROAD. 

Branch  road.  Purchase.  St&tute  authorizing  company  to  locate,  constnict, 
and  operate  a  branch  line  does  not  confer  power  to  purchase  line  already 
constructed.     Gulf,  etc..  R.  Co.  v.  Morriss  (Tex.).    94. 

Dissolution.  Liability  for  debts.  Purchase  of  stock  and  destruction  of  bonds 
of  one  railroad  by  stockholders  of  yiother  and  sale  of  such  purchased 
road  to  the  road  in  which  they  were  stockholders,  A^U^  not  to  operate  as  a 
dissolution  of  the  road  whose  stock  and  bonds  they  had  purchased  so  as  to 
relieve  it  from  its  debts  and  obligations.  Gulf,  etc.,  R.  Co.  v,  Morriss 
(Tex.).    94. 

Power  to  sell  railway  property  and  franchises.     loi  u. 

Statutory  authority.  By  railroad  incorporation  law  of  Texas,  there  is  no 
authority  conferred  upon  railroads  to  sell  their  tracks  nor  to  purchase  track 
of  another  company.     Gulf,  etc,  R.  Co.  v.  Morriss  (Tex.).    94. 

SIGN.    See  Crossing. 

SIGNAL. 

Animals  at  crossings.     Duty  to  give  signal  in  absence  of  statute.    449  ic 

Animals.  Crossing.  Where  cattle  are  killed  at  crossing,  evidence  of  omission 
to  give  signal  before  reaching  crossing,  as  required  by  statute,  is  com- 
petent.     Palmer  v.  St.  Paul,  etc.,  R.  Co.  (Minn.).    447. 

Animals.     Duty  to  signal  for  animals  at  crossings.     448  n. 

Crossing.     Character  of  signal  required  to  be  given.     350  n. 

Crossing.  Demurrer  to  evidence.  Where  evidence  upon  question  whether 
bell  was  rung  or  man  standing  on  car  to  g^ive  danger  signal  while  train  was 
being  backed  is  conflicting,  an  instruction  in  nature  of  demurrer  to  evi- 
dence is  properly  overruled.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).    396. 

Crossing.     Duty  to  give  warning  signal  at  crossing.     349  n. 

Crossing.     Frightening  horses.     383  n. 

Crossing.  Negligence.  It  is  negUgetice  ^fr  st  to  fail  to  sound  whistle  80  rods 
from  crossing,  but  it  does  not  excuse  traveller  from  exercising  due  care. 
Atchison,  etc.,  R.  Co.  v.  Townsend  (Kan.).     352. 

Crossing.  Statutory  provision.  Although  there  may  be  no  express  provision 
of  law  requiring  signals  on  approaching  crossings,  it  may  be  question  for 
jury  whether  such  precautions  are  necessary.  Winstanley  v,  Chicago, 
etc.,  R.  Co.  (Wis.).     :7o 

Crossing.     Statutory  signals.     351 1». 

Crossing.  Statutory  signal:  failure  to  give,  when  train  was  running  at  high 
rate  of  speed  and  not  upon  regular  time,  is  to  be  considered  in  deciding 
question  of  negligence  and  contributory  negligence.  Omaha,  etc..  R.  Co. 
V.  0'Donnell(Neb.).     346. 

Crossing.     Where  signal  is  required.     350  n. 

Crossing.     Whether  signals  are  necessary  is  a  question  of  fact     351  n. 

Ordinance.  Evidence.  Ordinance  limiting  speed  and  requiring  signals  is 
properly  admitted  in  evidence  where  track- repairer  is  injured  within  limits 
of  city.     Kelly  v.  Union  R.  &  T.  Co.  (Mo.).     396. 

Statutory  signal:  failure  to  give.  Except  in  case  of  sudden  emergency,  fact 
that  engineer  was  otherwise  engaged  and  did  not  give  statutory  signal  is 
no  justification  to  company.     Petrie  v,  Columbia,  etc.,  R.  Co.  (S.  Car.X 

430. 


INDEX.  74» 

SLANDER  AND  LIBEL.    See  Libel. 
SPECIAL  FINDINGS.    See  Pleading  and  Practicb. 

SPEED.    See  Animals. 

Crossing.  Absence  of  flagman.  Where  statute  prohibits  running  of  train  at 
greater  speed  than  certain  rate,  unless  flagman  and  gate  is  maintained, 
fact  that  gate  has  been  left  open  and  unattended  gives  right  to  expect  that 
train  will  not  pass  at  greater  speed  than  ordinary  rate,  besides  being  evi- 
dence that  train  is  not  expected.    State  v.  Boston  &  M.  R.  Co.  (Me.).    356. 

Crossing.  Excessive  speed.  Where  speed  at  particular  place  is  limited  to  six 
miles  an  hour,  refusal  to  instruct  that  speed  was  not  proximate  cause  of 
accident,  when,  if  it  bad  not  been  for  excessive  speed,  train  would  not  have 
been  near  crossing  when  deceased  attempted  to  cross,  heUt^  proper.  Win* 
Stanley  v,  Chicago,  etc.,  R.  Co.  (Wis.).     370. 

Crossing.     Prohibited  rate.     City  ordinance.    363  n. 

STATIONS.    See  Fences. 

Approaches  to  depot.     486  n. 

Blowing  off  steam.  Frightening  horses.  Parties  leaving  station,  in  carriage^ 
were  injured  through  horses  being  frightened  by  sound  of  locomotive  blow- 
ing off  steam.  Company  held  not  liable,  there  being  no  evidence  of  obli* 
gation  on  their  part  to  screen  railroad  from  road.  Simkins  v,  London, 
etc.,  R.  Co.  (Eng.).     487. 

Care  required  of  railroad  companies  as  to  their  depot  grounds.    482  n. 

Construction.  Statutory  regulation.  When  railroad  can  be  compelled  to  con- 
struct and  maintain  depot  under  Illinois  statute  providing  that  railroads 
shall  maintain  depots  where  it  is  in  the  habit  of  receiving  passengers  and 
freight  at  all  towns  having  a  population  of  500  or  more.  People  v.  Chi- 
cago, etc.,  R.  Co.  (in.).    462. 

Dangerous  place.  Contributory  negligence.  Plaintiff,  after  leaving  ticket  of- 
fice, was  cautioned  to  '*look  out  for  the  steps."  By  crossing  platform 
obliquely  he  missed  the  steps  and  sustained  injury.  Held^  that  question  of 
contributory  negligence  was  for  jury.  Alabama  G.  S.  R.  Co.  z/.  Arnold 
(Ala.).     466. 

Defective  depot  grounds.     Stepping  into  hole.    482  n. 

Hole  in  depot  grounds.  Held^  not  error  to  admit  evidence  of  civil  engineer 
that  hole  was  in  dangerous  place  and  needed  protection.  Cross  v.  Lake 
Shore,  etc..  R.  Co.  (Mich.)    476. 

Hole  in  depot  grounds  near  recognized  way  so  near  that  person  travelling  at 
night  fell  into  the  hole.  Company  held  liable  for  injury  where  plaintiff  ex- 
cised proper  care.     Cross  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.).     476. 

Light:  duty  as  to;  Railroad  company  must  see  that  station  is  safe  and  should 
cause  it  to  be  lighted  at  proper  time  before  arrival  and  after  departure  of 
trains.     Alabama  G.  S.  R.  Qo.  v»  Arnold  (Ala.).     466. 

Light.     Duty  of  railroad  company  to  light  station.     476  n. 

Light.  Exemplary  damages;  neglect  to  sufficiently  light  depot  is  not  such 
negligence  on  part  of  company  as  to  entitle  party  injured  to.  Alabama 
G.  S.  R.  Co.  V,  Arnold  (Ala.).    466. 

Obligation  to  construct.  In  absence  of  charter  or  statutory  provisions,  railroad 
cannot  be  compelled  to  construct  depot  at  points  where  it  is  in  the  habit  of 
receiving  and  discharging  passengers  and  freight.  People  v,  Chicago,  etc., 
R.  Co.  (III.).     462. 

Passage  to  and  from  railroad  trains.     Duty  of  company.    482  n. 

Railroad  depot.     Power  to  compel  erection.    464  n. 

"  Regular  station."  Place  where  there  has  never  been  any  agent  but  where 
trains  sometimes  stop,  htld,  not  "regular  station"  within  meaning  of 
North  Carolina  Code  imposing  penalty  for  receiving  freight  at  any  regular 
depot,  station,  wharf,  etc.     Kellogg  v,  Suffolk,  etc.,  R.  Co.  (N.  Car.).     529. 
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Regulation  by  statute.     Constitutional  law.     465  it. 

Route  to  street.     Injury.    481  n. 

Slippery  steps.  Injury  to  passenger.  Passenger  injured  by  falling  on  slippery, 
steps  leading  to  station.  aUhough  he  knew  there  were  other  steps  which  he 
might  have  used,  and  the  ones  he  did  use  were  dangerous.  A^ld,  entitled  to 
recover.     Osborne  .t/.  London,  etc.,  R.  Co.  (£ng.).    483. 

Way  to  and  from  depot.  It  is  the  duty  of  the  company  to  keep  a  recognized 
way,  which  is  used  in  going  to  and  from  trains,  in  a  reasonably  safe  con- 
dition.    Cross  V.  Lake  Shore,  etc..  R.  Co.  (Mich.).    476. 

STATUTE. 

Conflicting  statutes.  Construction.  Where  there  are  two  acts  or  provisions 
of  law  relating  to  same  subject,  effect  is  to  be  given  to  both  if  that  be  pre- 
scribed.    Chicago,  etc.,  R.  Co.  v.  United  States  (U.  S.).    508. 

Proviso  in  statutes:  general  purpose  of,  is  to  except  clause  covered  by  it  from 
general  presumption  of  statute,  or  from  some  provision  of  it,  or  to  dis- 
qualify operation  of  statute  in  some  particular.  It  is  used  as  a  conjunc- 
tion to  attach  independent  sentence  or  paragraph  to  body  of  act.  Georgia 
R.  &  B.  Co.  V,  Smith  (U.  S.).     511. 

Repugnancy.  Repeal.  If  two  acts  are  repugnant,  latter  will  operate  as  a  re- 
peal to  the  former  to  the  extent  of  the  repugnancy;  but  the  second  act  will 
not  operate  as  such  repeal  merely  because  it  may  repeat  some  of  provisions 
of  first  one  aiid  omit  others  or  add  new  provisions.  Chicago,  etc..  R.  Co. 
V,  United  States  (U.  S.).     508. 

STATUTE  OF  FRAUDS. 

Oral  contract.  Receiver.  .  When  contracts  for  purchase  of  goods  have  been 
orally  made  by  receiver  delivery,  to  agents  and  receipt  and  acceptance 
and  payment  therefor  will  satisfy  the  provision  of  the  Statute  of  Frauds 
and  the  contract  will  bind  the  company.     Vanderbilt  v.  Little  (N.  J.).     18. 

• 

STATUTE  OF  LIMITATIONS.    See  Limitations.  Statitte  or. 

STATUTORY   AND   CONSTITUTIONAL    PROVISIONS   CITED 

AND  CONSTRUED. 

Constitutions. 
Art.  2.  sec.  17.    Acts  of  incorporation.    88. 

Art.  4,  sec.  a,  Const,  of  1877.     Regulation  of  freight  and  passenger  tariffs.  514. 

Statutes. 

Alabama. 
Act  of  Feb.  28,  1887.    Duty  of  railroads  to  provide  safe  platforms  and  lights. 
470. 

Catuufa, 

Consolidated  Railway  Act  1879,  sec.  27.     Farm  crossings.     315. 
Consolidated  Stat,  of  Canada,  ch.  66,  sec.  13.     Farm  crossings.    300,  307. 

CoUradc, 

Laws  of  1885,  ch.  273,  sec.  9,  p.  310.  Discrimination  in  freight  charges.  Re- 
covery of  penalty.     536. 
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Dakota, 

Code  of  Civil  Proc,  sec.  679.     Killing  stock.     305. 

Code  of  Civil  Proc,  sec.  680.     Killing  stock.     Appraisement.    206. 

Delaware, 

Act  of  Feb.  22,  1877.  Act  of  incorporated  purchasers  of  Wilmington  &  Read- 
ing R.  Co.     91. 

England. 

Railway  and  Canal  Traffic  Act  1854,  sec.  2.  Carriers.  Undue  prejudice  and 
advantage:  subjecting  shipper  to.     538,  539.    . 

Railway  and  Canal  Traffic  Act  1854,  sec.  6.     Proceedings  under  the  act.    540. 

Regulation  of  Railways  Act  1873,  sec.  6.  Jurisdiction  of  railway  commis- 
sioners.    537. 

6  Anne,  ch.  31,  sees.  6,  7.     Fire:  liability  for.     215. 

14  George  III.,  ch.  78,  sec.  86.     Fire:  liability  for.     215,  218,  227,  228,  230. 

Georgia, 

Act  of  Oct.  14,  1879.     Appointment  of  railroad  commissioners.     Regulation  of 

rates.     514. 
Code,  sec.  2084.     Connecting  lines.     Extra-terminal  liability.     604,  605. 
Laws  of  1833,  256.     Incorporation  of  Georgia  R.  Co.     512. 
Laws  of  1879,  125.     Regulation  of  passenger  and  freight  tariffs.     513. 

Illinois. 
Laws  1877,  p.  165,  sec.  i.     Duty  of  railroads  to  construct  depots.     453. 

Indiana. 

Act  of  April  8,  1885.     Failure  to   fence.     Killing  stock.     179,  181,  182,  183, 

184,  185,  186,  188. 
Act  of  April  13.  1885.     Fencing  railroads.     179,  183,  185,  186,  188. 
I  Gavin  &  H.  Stat.  522.     Killing  stock.     Liability  of  railroads.     177. 
Rev.  Stat.  1881,  sec.  2178.     Signals  at  stations.     172. 

Rev.  Stat.  1881,  sec.  4025  et  sea.     Killing  stock.     Liability  of  railroads.     177. 
I  Rev.  Stat.  T852,  p.  426.     Killing  stock.     Liability  of  railroad.     177. 
z  Rev.  Stat.  1876,  p.  571.     Killing  stock.     Liability  of  railroads.     177. 

Iowa. 
Code,  sec.  1289.     Failure  to  fence.     Killing  stock.     115,  131,  134,  141. 

Kansas, 

Comp.  Laws  1885,  sec.  30,  ch.  84.     Killing  stock.     144. 
Comp.  Laws  1885,  sec.  5205.     Killing  stock.     145. 
•  Comp.  Laws  1885,  sec.  5206.     Killing  stock.     Demand.     147. 

Kentucky. 
Act  of  March  2,  i860.     Regulation  of  agencies  of  foreign  express  companies. 
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Act  of  Feb.  12,  1866.     Fees  paid  by  foreign  insurance  and  express  companies. 

503  • 
Act  of  March  2,  1870.     Taxation  of  railroads.     502. 
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McusachusetU, 

Pub.  Stat.  ch.  112,  sec.  198.     Driving  hone  oa  railfo^d  withoac  conaeot  of 
cono^aoy.    318. 

Pub.  Stat.  ch.  112,  sec.  215.     Occupancy  of  land  by  railroad  not  creating  right 
of  possession  against  rebutter.    318. 

Michigan, 
Pub.  Acts  1885,  p.  387.     Failure  to  fence.     Penalty.     165. 

Minnesota, 
Sp.  Laws   1853,  ch.  66,  sec.  8.     Incorporation  of  Minnesota  Western  R.  Co. 

255. 
Sp.  Laws  1 861,  ch.  16.    Signals  at  railroad  crossings.    448. 

Nehraska, 
Gomp.  Seal.  1885,  p.  983,  tec.  104.    Signals  at  raihnoad  crossings.    348. 

New  Hampshire, 
Gen.  Laws,  ch.  162,  sec.  8»  9.    Liability  of  railroads  for  setting  out  fires.     237. 

New  Jersey, 

Act  of  March  17,  1870.     Insolvent  railroad  corporations.     Powers  of  couiC  of 

chancery.     27. 
Nix.  Dig.  404.     Insolvent  corporations.     Powers  of  court  of  chancery.     27. 

New  York, 

Act  of  1850,  ch.  140,  sec.  5.     Incorporation  of  railroads,     iii. 

Code  of  Proc.  sees.  428,  429,  430,  432,  444.     Proceedings  against  corporations 

in  equity.     84,  85. 
Code  of  Proc.  sees.  1785,  1786.  17SS.     Dissolution  of  corporations.   Actions  by 

attorney-general.     Receiver.     85. 
Code,  sec.  430.     Dissolution  of  corporations.  Action  by  attorney-general.    78. 
Laws  of  1839,  ch.  218.    Authorizing  railroad  companies  to  contract  with  each 

other.     106. 
Laws  of  1854,  ch.  282,  sec.  8.     Farm  crossings.     307. 
Laws  of  1870,  ch.  151.     Injunctions  in  receiverships.     86. 
Laws  of  1880,  ch.  72.    Authorizing  Ogdensburg  &  L.  C.  R.  Co.  to  issue  bonds. 

103. 
Rev.  Stat.  art.  2.  tit.  4,  ch.  8,  pt.  2,  sec.  38.     Dissolution  of  corporations. 

Powers  of  court  of  equity.     74. 
Rev.  Stat.  sec.  68.     Receiver.     Powers  and  duties.     78,  79,  80. 
Rev.  Stat.  vol.  2,  p.  41.     Trustees.     Powers  and  duties.     80. 
Rev.  Stat.  vol.  2,  p.  463,  sec.  38.      Dissolution  of  corporations.     People's 

action.     73. 
Rev.  Stat.  vol.  2,  p.  579.     Dissolution  of  corporations.     Scire  fofieu.    8a. 

North  Carolina, 

Code,  sec.  1963.     Compelling  carriers  to  furnish  transportation.     536. 
Code,  sec.  1964.    Duty  of  carriers  to  receive  fre^t.    55a. 

Ohio. 

Act  of  March  7,  1843.     Mechanics'  lien  statute.    277. 

Rev.  Stat.  sec.  3333.    Crossing  of  two  roads.     Maintenance  of  watchmen  and 
keeping  crossing  in  repair  at  joint  expense.    276. 
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Oregon, 

Act  of  Feb.  i8,  1877.     Establishment  of  board  of  railroad  commissioners.  543. 
Act  of  Feb.  18,  1877,  sees,  g,  ii,  12, 14,  15, 17,  20,  23.     Jurisdiction  of  railroad 
commissioners.     544  et  seq. 

South  Carolina. 
Gen.  Stat.  sec.  1483.     Signals  at  crossings.     435. 

Gen.- Stat.  sec.  1529.  Liability  of  railroad  where  person  is  injured  at  crossing 
by  negligence  of  company.     439. 

Texas. 

Act  of  March  15,  1875.     Incorporation  of  towns  and  cities.     295. 
Act  of  March. 23,  1887.     Requiring  railroads  to  construct  crossings.     286. 
Rev.  Stat.  arts.  4101,  4105.     Ariicles  of  incorporation.    Location  of  road.    99. 
Rev.  Stat.  art.  4219.     Authorizing  loans  to  railroad  companies:     98. 
Rev.  Stat.  arts.  4361-4364.     Authorizing  commissioners'  courts  to  establish 
roads.     295. 

United  States.    . 

Act  of  1879,  sec.  5.     Carriage  of  U.  S.  mail.     510. 
Act  of  March  3,  1887.     Jurisdiction  of  Federal  courts.     698. 
Interstate  Commerce  Act  (Feb.  4,  1887).     698. 

Interstate  Commerce  Act  (Feb.  4,  1888).     Interchange  of  traffic  between  differ- 
ent lines.     653. 
Rev.  Stat.  sec.  3962.     Carriage  of  United  States  mail.     509. 

Wisconsin. 

Rev.  Stat.  sec.  1810,  as  amended  by  ch.  192,  laws  of  1881.  Failure  to  fence 
— depot  grounds.     175. 

STOCKHOLDERS.     See  Sale  of  Road. 

STREETS  AND  HIGHWAYS.     See  Crossings;    Fences. 

Dedication.  Where  land-owner  allowed  public  use  of  a  road,  and  required  com- 
pany to  make  crossing  which  had  been  kept  up  and  used  for.  six  years, 
held  that  there  was  evidence  from  which  jury  might  infer  dedication.  Mis- 
souri Pac.  R.  Co.  v.  Lee  (Tex  ).     364. 

Public  road.  Establishment.  Fact  that  statute  authorizes  laying  out  and  es- 
tablishment of  roads  by  county  authorities,  does  not  negative  existence  ol 
roads  otherwise  established  and  relieve  company  from  duty  of  running 
trains  across  public  road  by  dedication  so  as  to  avoid  injury.  Missouri 
Pac.  R.  Co.  V.  Lee  (Tex.).     364. 

Receiver.  Criminal  prosecution.  Corporation  in  hands  of  receiver  cannot  be 
prosecuted  criminally  for  obstruction  of  highway  by  receiver's  servants  or 
agents.     State  v.  Wabash  R.  Co.  (Ind.).     i. 

STREET  RAILWAYS. 

Carriers:  street  railways  are.     497  i».  - 

STRIKES. 

See  Carriers. 
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TAXATION. 

Franchise.  Taxation  on  franchise  of  corporation.  Distinction  between  fran- 
chise and  property-tax.     15  «.  • 

Receiver.  Bondholders  Priority.  Amount  due  for  state  tax  from  corpora- 
tion in  bands  of  receiver  takes  prioriiy  of  claim  upon  funds  in  receiver's 
hands  over  claims  of  bondholders.  Central  Trust  Co.  v.  New  York  City 
&  N.  R.  Co.  (N.  Y.).     9. 

Receiver:  payment  of  taxes  by.     15  ». 

Receiver.  Remedy  provided  by  New  York  corporation  tax  act  for  collection  of 
taxes  from  corporations  does  not  preclude  court  from  ordering  receiver  of 
insolvent  corporation  to  pay  the  tax  upon  the  franchise.  Central  Trust 
Co.  V.  New  York  Ciiy  &  N.  R.  Co.  (N.  Y.).     9. 

Receiver.  Tax  upon  franchise.  If  a  receiver  operates  the  road  in  the  same 
manner  as  if  the  corporation  were  solvent,  moneys  derived  from  use  of 
franchise  are  subject  to  the  payment  of  the  tax  upon  the  franchise  imposed 
by  the  New  York  corporation  tax  act.  Central  Trust  Co.  v.  New  York 
City  &  N.  R.  Co.  (N.  Y.).     9. 

TELEPHONE  COMPANY. 

Carriers:  telephone  companies  are.    497  n, 

TRANSPORTATION  COMPANY. 

Carriers:  transportation  companies  are.     498  n. 

TRESPASSER.     SeeCROSSiNC. 

Duty  of  company.  Instruction.  In  action  for  injuries  to  person  who  trespassed 
upon  track,  instruction  that  company  will  be  reponsible  if  its  employees 
could  have  avoided  accident  by  exercise  of  reasonable  care,  Ae/d  erroneous 
as  not  being  properly  qualified.     Dahlstrom  v,  St.  Louis,  etc.,  R.  Co.  (Mo.). 

387. 
Passing  between  cars.     Person  finding  crossing  obstructed  by  standing  train, 

who  proceeded  along  track  to  place  where  opening  had  been  made  in  train 

and  attempted  to  cross  there,  held  a  trespasser.     Dahlstrom  v,  St.  Louis, 

etc.  R.  Co.  (Mo.).     387. 

TRUSTEES. 

Device  to  avoid^iability.     Surrender  of  road  to  trustees.     loi  n. 

UNITED  STATES  COURTS. 

Citizenship.  For  purpose  of  determining  jurisdiction  of  federal  courts,  corpor- 
ation is  citizen  of  state  which  created  it  and  where  its  chief  office  is. 
Connor  v.  Vicksburg  &  M.  R.  Co,  (C.  C).    696. 

Citizenship  of  corporations  for  purposes  of  determining  jurisdiction  of  federal 
courts.     701  n. 

Directing  verdict.  It  is  proper  for  U.  S.  circuit  court  to  direct  verdict  for  plain- 
tifif  where  no  matter  affecting  his  claim  is  left  in  doubt,  aud  all  evidence 
clearly  shows  he  is  entitled  to  recover.  Northern  Pennsylvania  R«  Co.  o. 
Commercial  Bank  (U.  S.).     556. 

Interstate  Commerce  Act.  Federal  courts  can  have  no  jurisdiction  over  civil 
actions  for  violation  of,  without  regard  to  diverse  citizenship,  action  must 
be  brought  in  district  of  which  defendant  is  an  inhabitant.  Connor  «. 
Vicksburg  &  M.  R.  Co.  (C.  C).    696. 

Jurisdiction  uf  federal  court  over  railroad  corporation  does  not  depend  on 
diverse  citizenship  of  party.  Connor  v,  Vicksburg  &  M.  R.  Co.  (C.  C). 
696. 

Railroad  in  another  state.  Mere  fact  that  a  road  has  an  office  in  district,  will 
not  give  federal  court  jurisdiction,  where  all  of  road  and  principal  place  of 
business  are  outside  of  district.  Connor  v.  Vicksburg  &  M.  R.  Co.  (C.  C.)l 
696, 
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WAREHOUSEMAN. 

Failure  to  deliver  goods.  Fire.  Where  goods  are  allowed  tod  remain  at 
depot  until  company  becomes  liable  only  as  warehouseman,  and  after- 
wards  owner  demands  goods,  and  he  is  informed  that  they  have  not  ar- 
rived, and  afterwards  depot  is  burned,  failure  to  deliver  goods  on  demand 
of  owner  is  such  negligence  as  renders  company  liable  for  their  value. 
Union  Pac.  R.  Co.  v.  Moyer  (Kan.).     6x5. 

Lease.  Loss  of  freight  burned  at  depot:  liability  for  cannot  be  avoided  by 
company  under  plea  thai  its  road  was  leased  10  other  company  who  owned 
depot.     International,  etc.,  R.  Co.  v.  Moody  (Tex.).     607. 

Limiting  liability.  Evidence.  Receipt  in  contract  limiting  liability  of  carrier 
in  transportation  of  goods  and  liability  as  carrier  on  safe  arrival  at  destina- 
tion, ^A/ inadmissible  and  immaterial,  where  goods  are  permitted  to  re- 
main at  destination  until  carrier  becomes  liable  only  as  warehouseman, 
and  afterwards  are  destroyed.     Union  Pac.  R.  Co.  v,  Moyer  (Kan.)    615. 

Loss.     Proximate  cause.     610  n. 

Storage.     Negligence  in  shipping.    Liability.    610  m. 
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